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] INTRODUCTION

INTRODUCTION

I was appointed Ombudsman as from the 1% January 2003 for a period of five years; the five
years came to an end in December 2007.

I have thoroughly enjoyed my tenure as Ombudsman and more than work I have considered
it an exceptional honour to serve my fellow citizens always applying the best Ombudsman
principles. I decided to seek an extension to my tenure and so, pursuant to the provisions of
Section 5(2) of the Public Services Ombudsman Act 1998, I requested to be reappointed
Ombudsman for a period of three years as from 1* January 2008. This was approved by
Government and I would like to publicly thank them for depositing such trust in me once
again.

In the previous four Annual Reports, we have included our Mission Statement in the form of
phrases attributed to Mahatma Ghandi. We feel that our Statement is now sufficiently
publicised and have included in this Report a Statement of Purpose that we already included
for the first time in last year’s Annual Report. This Statement is our pledge of excellence to
those whom we serve. We shall always ensure that we are available to listen to any party in a
dispute and we shall conduct our business in a most objective manner.

As from January 2007 Gibraltar enjoys a new Constitution which makes the Ombudsman a
Parliamentary Officer (Section 25(3)(b) of the Gibraltar Constitution Order 2006).
Consequently, the former House of Assembly has now become the Gibraltar Parliament.
With regard to the Ombudsman, the most noticeable effect of this development is that the
Chief Minister is no longer required to lay the Ombudsman’s Annual Report in Parliament.
Instead the Ombudsman may now request the speaker to lay his Annual Report in
Parliament. This positive empowering development can be found in the Gibraltar
Parliament’s Standing Rules and Orders at Part IV - Papers, standing orders 12(3) and (4).

This year the Gibraltar Parliament enacted the much awaited Housing Act, however to date
the commencement date has not been published. Two aspects of the provisions of this Act
are of special importance to the Ombudsman, the establishment of an Anti Social Behaviour
Tribunal and a Complaints Appeals Tribunal to consider appeals against any decision taken
by the Housing Department.

It is yet to be seen how these two tribunals will operate, especially the complaints appeals.
Once it comes into force, the Ombudsman will not be able to investigate complaints against
the Housing Department, which is the Department that has consistently attracted the highest
amount of complaints ever since the Ombudsman first opened its doors to the public. To this
effect, before the enactment of the Housing Act I wrote to the Minister for Housing bringing
to his attention the statutory provisions that govern the authority of the Public Services
Ombudsman to conduct an investigation where there is in existence an appeals procedure
that has been constituted under any enactment.

Specifically, section 14(1)(a) of the Public Services Ombudsman Act 1998 states that the

Ombudsman shall not conduct an investigation in respect of any action consisting of a
decision or ruling by an Authority in respect of which the person aggrieved has or had a right
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of appeal, reference or review to or before any tribunal howsoever constituted by or under
any enactment;

Whilst the Act also provides (especially at section 14(2)(a)) for the intervention of the
Ombudsman in certain circumstances, the statutory provisions for the creation of a tribunal
to consider appeals will effectively bar the Ombudsman from accepting complaints against
the Housing Department.

It is the Government of the day that sets the parameters of the jurisdiction of the
Ombudsman and obviously I accept the extent of the jurisdiction conferred on the
Ombudsman without any reservations. However, given that it is not the Housing Act but,
indeed, the Public Services Ombudsman Act that will bar the Ombudsman from
investigating complaints vis-a-vis the Housing Department I felt that it was my duty to point
this out to the Minister at a stage when the new legislation was still in its Bill form as the
exclusion of the Ombudsman might not have been the desired result.

The Minister replied by stating that the provision for a Housing Tribunal would be a huge
enhancement of people’s right of redress. This could only be a positive move in line with
Government’s policy of transparency and accountability. He assured me that my comments
would not be overlooked.

Dr Bernard Linares retired from politics at the time of the last General Elections in October
2007. Dr Linares was the Minister with responsibility for the Ombudsman for about two
years prior to his retirement.

Dr Linares was considered a friend by all in this office and we would like to publicly express
our sincere gratitude for the encouragement and firm support that we always received from
him. His positive references to the Ombudsman in the Gibraltar Parliament have also served
to enhance the standing of the Ombudsman in our community.

On a personal note, [ have to state that whenever I met with him I always left our meetings
refreshed and reassured by the depth of his understanding of the work and difficult issues
that the Ombudsman often encounters.

All of us at the Office of the Ombudsman wish him a long and happy retirement.

I would like to thank the people of Gibraltar for their support, especially those who when
confronted with a grievance have decided to seek our assistance. I also wish to thank those
persons who have responded to our Customer Satisfaction of Service Survey; their
comments are most welcome and assist in our continuous assessment and efforts to improve
our service.

Finally, I have to give my most sincere thanks to my staff, without whom this report would

not have been possible.

Mario M Hook
Ombudsman
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The letter then explained that the Complainant was a UK national who had lived in Gibraltar
in excess of two and a half years and that in fact he did have an 1. D. Card (actually a
Civilian Registration Card) at the time that he lived at a private address in Irish Town. That
upon its expiry, the Civil Status and Registration Office would not renew the Card as the
Complainant had now moved into his fiancé’s family home which was government owned
and he was not able to register as a tenant.

The Ombudsman then referred to the following documents which he enclosed with his letter:

l. A copy of the Complainant’s Notice of Terms of Engagement showing his address as
a Gibraltar address.

2. A copy of a letter from the lawful tenant of the flat the Complainant was living at,
attesting to the fact that the Complainant lived at that address.

3. A copy of a Housing Department duly completed Application to Include Persons on a
Tenancy.

4. A copy of the Complainant’s expired Civilian registration Card.

5. A copy of the Complainant’s passport.

The letter then stated that the Complainant was also registered for local health services and
E111 with the Gibraltar address.

The Ombudsman went on to state that given the legal provisions in force and the
Complainant’s ability to prove that he did indeed reside in Gibraltar, it would appear that the
request for an ID card could well be ultra vires. The Ombudsman ended his letter by asking
the Department for their comments.

It however took a chaser letter to elicit an initial reply from the Department which was
received by way of letter dated 24 October 2007, over 3 weeks from the date of the
Ombudsman’s letter informing the Department of the Complaint. (This is over the time scale
considered appropriate by the Ombudsman for an Acknowledgment/Initial Reply letter. The
Ombudsman expects an acknowledgment of receipt of the complaint to be sent within 4 days
of receipt of the complaint at the very latest. With regard to an Initial Reply letter, as was
sent by the Department in the present case, the Ombudsman expects an Initial Reply letter
within 7 days of receipt of the complaint at the very latest).

In their letter dated 24 October 2007 the Department explained that they had sought the
advice of the Attorney General in order to clarify this issue, which advice they had recently
received. They added that this advice was now being considered and further consultations at
intra-departmental level would have to take place given that the Department was considering
a matter of policy. A definitive reply would issue immediately a final decision had been
taken.

The Department sent their substantive reply on 30 October 2007. In their letter the
Department confirmed that they had now had the opportunity to discuss the matter with the
Chief Secretary. The Department explained that they had a duty to ensure that all driving
licences issued did so in accordance with the requirements of Gibraltar legislation and the
corresponding EEC Directives on this matter. In this regard it would not change its
departmental policy of requiring a Gibraltar Identity Card in order to apply for a Gibraltar

Driving Licence.
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The Department however added that notwithstanding this policy and in particular cases
where after exhaustive inquiries an applicant proved to the satisfaction of the Licensing
Authority that although he was not in possession of a Gibraltar Identity Card he still had the
right to reside in Gibraltar, the Department would apply an administrative waiver for that
particular applicant.

The letter concluded by stating that in the case of the Complainant the Department was
satisfied that there was abundant evidence that he resided in Gibraltar and was therefore a
genuine case and that the Department would entertain his application for a driving test
forthwith.

The Ombudsman replied to the letters from the Department dated 24 and 30 October 2007
by way of letter dated 7 November 2007, referring to the Department’s statement that
departmental policy required a Gibraltar Identity Card in order to apply for a Gibraltar
Driving Licence in accordance with the requirements of our legislation and corresponding
EEC Directives on this matter. The Ombudsman went on to request that the Department
direct him to where in Gibraltar legislation and in corresponding EEC Directives there was a
requirement for a Gibraltar Identity Card as the only means of proof of a person’s normal
residence in Gibraltar, in order to apply for a Gibraltar Driving Licence.

The Ombudsman’s letter concluded by stating that whilst for the present not requesting a
copy of the advice the Department received from the Attorney-General’s Chambers, the
Ombudsman required confirmation as to whether the above stated departmental policy was
in consonance or alternatively at variance with the said advice.

On the 8 November 2007 the Department replied to the Ombudsman’s letter dated 7
November 2007.

The Department explained that Section 27 (c) of the Traffic Act required an applicant to
have his normal residence in Gibraltar and that Article 7 of EU directive 91/439 required an
applicant to have normal residence in the Member State issuing the licence. That it was
therefore quite clear that applicants needed to provide evidence of their place of residence to
the competent authorities by presenting either their Gibraltar Identity Card or in particular
cases where the applicant was not in possession of a Gibraltar Identity Card evidence that an
applicant had a right to reside in Gibraltar. That the position was not that they would only
entertain an application if the applicant was in possession of a Gibraltar Identity Card.
However Departmental policy would continue in the first instance to require a Gibraltar
Identity Card to any applicant applying for a Gibraltar Driving Licence.

The Department went on to confirm that the advice received from the Attorney General’s
Chambers was that in addition to the Gibraltar Identity Card any other valid document that
proved his place of residence was in Gibraltar.

The Department then requested the Ombudsman’s advice as to what valid documents the

Department should accept as proof of permanent residence in Gibraltar bearing in mind the
following:
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1. A Health Card would only be issued to a person who at the time of application had a
valid Gibraltar Identity Card.

2. A Bank Account could even be obtained using a UK address.

3. That even though a Contract of Employment may specify a residential address in
Gibraltar, the employment services did not require proof of residence to issue the
contract.

4. A sworn affidavit from a partner that a person resided in Gibraltar opened the
floodgates for “Licence Tourism".

5. A leasing contract could easily be obtained even if the person did not reside there at
all.

6. With (5) above a person could obtain a utilities bill.

Therefore the above documents could not be used as proof of normal residence without a
valid Gibraltar Identity Card.

The Department concluded their letter by informing the Ombudsman that they were
available to meet with him should he wish to discuss these issues.

The Ombudsman’s Meeting with the Department

Consequent on the Department’s statement that they were available to meet with him should
he wish to discuss the issues, a meeting was held at the Office of the Ombudsman on 20
November 2007 when the Department met with the Ombudsman and matters were
discussed.

The Ombudsman followed this meeting up with a letter dated 27 November 2007 which
referred to the meeting and went on to record the fact that the Department’s policy was
governed by section 27(1)(c) of the Traffic Act which required an applicant to have his
normal residence in Gibraltar, as well as Article 7 of EU directive 91/439 which required an
applicant to have normal residence in the Member State issuing the licence. Additionally the
Ombudsman noted that Departmental Policy was that applicants would in the first instance
be required to present their Gibraltar Identity Card as evidence of their place of residence but
that this requirement was not totally exclusive and that in the absence of a Gibraltar Identity
Card, other appropriate evidence of the right to reside in Gibraltar would be accepted.

The Ombudsman went on to inform the Department that he could not advise the Department
as to acceptable documents proving residence in Gibraltar, since as an investigative body
this matter fell completely outside the remit of the Office of the Ombudsman. In this regard
the Ombudsman however noted and referred the Department to the advice they had received
from their legal advisers, the Attorney-General’s Chambers who had advised the Department
that in addition to the Gibraltar Identity Card any other valid document that proved an
applicant’s place of residence was in Gibraltar was acceptable.

The Ombudsman concluded his letter by stating that he remained strongly of the view that
appropriate information should be made available by the Department to applicants orally on
enquiry and also by way of a notice, to the effect that in the absence of the preferred
Gibraltar Identity Card due consideration would be given by the Department to any other
appropriate evidence an applicant can produce.
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Conclusion

From the above investigation the Ombudsman concluded that there had been no
maladministration, since the Department’s Policy that applicants would in the first instance
be required to present their Gibraltar Identity Card as evidence of their place of residence,
was supported by applicable legislation namely section 27(1)(c) of the Traffic Act as well as
Article 7 of EU directive 91/439.

Additionally, the Ombudsman noted that the above stated Policy was not totally exclusive
and that in the absence of a Gibraltar Identity Card, other appropriate evidence of residence

in Gibraltar would be accepted. This was good administrative practice.

Recommendation

That the Department make available to applicants wanting to take a driving test, information
by way of an appropriate notice and also orally on enquiry to the effect that in the absence of
the preferred Gibraltar Identity Card due consideration would be given by the Department to
any other appropriate evidence of residence in Gibraltar an applicant could produce.

ALL THE CASES REPORTED HERE CAN BE FOUND IN THE
ANNEXE TO THIS REPORT (MINI CD) TOGETHER WITH ALL
OTHER FORMAL INVESTIGATIONS CARRIED OUT DURING THE
YEAR 2007.
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STATISTICS

7.1 VOLUME

1 Complaints received, completed and current 2007

B Received ECompleted OCurrent

NS

2007

This year, we received 343 complaints in our office, a reduction of 24 complaints compared
to 2006, where we received 367 complaints. 338 complaints were completed by the end of
the year and this only left 33 complaints open by the end of 2007.

Complaints received, completed and current by month — 2006 & 2007
Table 1 2006 2007

Received Completed Current Received Completed Current

41 28
January 37 29 49 27 13 42
February 36 39 46 36 17 61
March 40 24 62 25 21 65
April 30 25 67 18 25 58
May 34 33 68 23 26 55
June 30 34 64 27 25 57
July 41 39 66 35 22 70
August 34 38 62 35 29 76
September 32 29 65 28 43 61
October 33 44 54 28 29 60
November 14 17 51 47 49 58
December 6 29 28 14 39 33
TOTAL 367 380 343 338
Enquiries 186 144
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7.1 (CONT)....

2 Progression of monthly complaints received from 2004 to 2007

The first quarter of 2007 was relatively slow in respect to the flow of complaints we received at
the office; there were 88 complaints received in the first three months, an average of 29
complaints per month. April was a record low for that month with only 18 complaints being
lodged in our office. This year although the summer months (June, 27; July, 35; August, 35) have
been more busy than in 2005 they have fallen a bit short of last year’s summer month’s figures
(30, 41 & 34 respectively in 2006). This year there have been 28 complaints received both in
September and October which is low compared to past years. November has been a very busy
month this year with 47 complaints received. (There has not been such a high figure for any
month since the year 2004). There is no reasonable explanation to this sudden rise of complaints
during November but it is interesting to note that the Gibraltar General Elections were held
during October. During the running of the election campaign, the different political parties were
advocating their manifestos and staging their advertising campaigns, and all the media coverage
that was going on must have possibly made members of the public more aware of their rights and
what they are entitled to as regards to government services and made their way to our office with
their grievances. Complaints decreased substantially in December and although it was the lowest
figure of the month it was more than double to last year’s figure of just 6. It appears that
members of the public continue to be in a good mood during the festive season.
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7.1 (CONT)....

3 Breakdown of Complaints and Enquiries received from 2004 to 2007

2007

2006

2005

2004

|
I
0 100 200 300 400 500 600

O Enquiries B Complaints (received)

This year we have received 343 complaints, 46 were against private organisations that fall
outside the Ombudsman’s jurisdiction. This left a total of 297 complaints received against
government departments, agencies and other entities which fall under our jurisdiction. There
were also 144 enquiries, but only 138 involved a government department, agency or entity
listed in our schedule.
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7.2 DEPARTMENTS/ENTITIES

The trend of complaints has continued along the same lines as in previous years. The
Housing Department, Civil Status and Registration Office, Buildings and Works
Department, Department of Social Security, Gibraltar Health Authority and the Royal
Gibraltar Police, again top the list attracting the highest number of complaints but in
different ranking order to last year.

Table 2 - Complaints/Enquiries received by Government Departments/Agencies/Others in 2007

Dept/Agency Enquiry | Complaint Dept/Agency Enquiry Complaint
Aqua Gib - 4 Housing Department 43 93
Attorney Generals 1 - Human Resources 4 2
Bruce’s Farm - 1 Income Tax Office 1 8
Buildings and Works 6 28 Land Property Services Ltd 1 4
City Fire Brigade - 1 Magistrates Court 1 5
Civil Status & Registration 19 28 Ministry of Finance - 1
Customs - - Office of the Chief Minister 1 3
Development & Planning 2 - Port Authority 1 3
Education & Training 4 12 Prison Service 1 -
Elderly Care Agency 1 - Reporting Office - 2
Employment Service 4 4 Royal Gibraltar Police 5 15
Environment - - Social Security 14 24
Environmental Agency 2 4 Social Services Agency 2 7
Financial & Develop Sec - - Sports and Leisure - 1
Gibraltar Broadcasting Corp - - Supreme Court 1 1
Gibraltar Electricity Auth 2 10 Technical Services 2 -
Gibraltar Health Authority 13 20 Transport & Licensing 2 6
Gibraltar Post Office - 2 Trade, Industry & Telcom 2 -
Gibtelecom - 1 Transport Commission - 2
GRP Investments 1 2 Treasury 2 3
TOTAL : 138 297

This year the trend of complaints against the Housing Department continue along the same
lines as last year but the highlight of this year has been the increase of complaints against the
Civil Status and Registration Office from 17 to 28, a noticeable increase considering that last
year this office was ranked as the sixth most complained department of all, whereas this year
it has climbed to joint-second place with the Buildings and Works Department which since
we opened office in 1999 has always been by far the second most complained department of
all.
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7.4 (CONT)...

This year there have been 75 complaints which have been investigated. 19 of them have
been closed by way of verbal communication whilst 13 of them have been closed by way of
letter to the complainant. 43 of them have warranted an extensive report. Out of these 75
complaints, 44 have been classified as not sustained whilst 31 have been classified as
sustained.

Table 6 - Classification of Investigations 2007

SUSTAINED NOT SUSTAINED ‘ OTHERS TOTAL

VERBAL 3 16 - 19
LETTER 3 10 - 13
revorr [JETRNN 18 . 4
TOTAL 31 44 - 75

7 Classification of ‘Investigations with Reports’ 2007

2007

O Not Sustained 18
B Sustained 25

By the end of 2007, 51 new cases had been earmarked for investigation with a full report.
Out of the 51 cases earmarked for investigation, 33 (65%) have been concluded this year.
There were also 10 more cases completed from the previous year. In total, 43 cases
containing an extensive report of the investigation were completed by the end of the year
2007. (cases included in the annex to the report). 25 cases (58%) were sustained, 18 (42%)
were not sustained. This year there have been 10 recommendations made (see table 7 & 8 on

page 76 & 77)
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7.6 (CONT)...

. All members of staff [ had contact with at all times were courteous and respectful .

. The ombudsman office is the best thing that has been given to the people of Gibraltar,
thank you for a very good work you are doing..

. Helpful advice in plain English, well explained.

5. Were updates provided?

Yes 31 72%
No 12 28%

(*11 of the surveys received did not provide an answer to this question)
6. Any other comments

. Your office provides a public service vital to our community in a very professional and
approachable way.

. Many thanks for the advice and help received I need any help in the future about
anything else, I know I will receive a satisfactory service. Again many thanks.

. If the problem had fallen within your competence then I am confident I would have
had a reply either negative or positive but a reply.

HIS EXCELLENCY THE GOVERNOR, LT. GEN. SIR
ROBERT FULTON KBE VISITED OUR OFFICES AT THE
INVITATION OF THE OMBUDSMAN, MARIO HOOK
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