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FOREWORD

The Government’s genuine commitment to transparency and accountability is no more
clearly demonstrated than in the creation since we came into office of three major
institutions which may be considered as three pillars of citizens’ rights;-

e The Citizens Advice Bureau;
e The Department of Consumer Affairs;
e The Ombudsman

The Ombudsman was established by Law in 1998. Although deservedly and generously
funded by Government it is totally independent of Government control — and it has so
demonstrated in its excellent performance over the last six years under the leadership of the
previous incumbent, Mr Henry Pinna and more recently Mr Mario Hook who was in fact
involved in the work of the Ombudsman’s Office from the very beginning.

As Minister for Civic Rights I enjoy a particularly close working relationship with the
Ombudsman and whilst respecting the total independence of the Office in its enquiries and
conclusions, I am quite ready at all times to encourage and support the Ombudsman’s efforts
to bring to account all areas of Government administration, however uncomfortable this may
often prove to be to those of us “on the other side of the fence”.

However, it is heartening to learn from the Ombudsman’s current Annual Report that the
number of complaints coming his way have over the last year considerably decreased (from
555 last year to 412). It is even more heartening to hear the Ombudsman state that “in real
terms the decrease in complaints must be attributed to the efforts and improved standards of
many departments” and I am very happy to join with the Ombudsman in congratulating all
Heads of Departments and their staff for this very welcome development.

I want to focus particularly on the increased attention being given by the Ombudsman to
problems arising from our immigration laws and issues concerning residential rights of
immigrants, particularly Moroccans. As Minister responsible for Minority Rights I too share
this concern. I am proud of the great strides made by this Government in overcoming areas
of discrimination which had long existed affecting these members of our community (e.g. by
opening up the labour market to non EU resident workers and the enrolment of legally
resident children of immigrants in our Schools). But I believe that there is still room for
improvement in the status and conditions of these men and women who have given of their
best to Gibraltar in some cases for 30 to 35 years.

Today, Governments around the world are increasingly adopting measures to achieve greater
transparency through specific legislation protecting the fundamental rights and freedom of
their citizens. This Government can also be proud of its record in this respect. But it is
particularly through the agency of the Ombudsman as well as the Citizens Advice Bureau
and the Department of Consumer Affairs that the ordinary citizen can find at least a hearing
and very often practical redress or advice.
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I wish the Ombudsman and his staff, on behalf of Government, another year of successful
advocacy of our citizens’ rights. We assure them that we sincerely appreciate their valiant
and dedicated efforts — it is all for the benefit of our people and, indeed, for the enhancement
and improvement of the services that the Government is entrusted to give to the community
as a whole.

Hon Dr B Linares, LPh, DD
Minister for Education, Training, Civic and Consumer Affairs
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INTRODUCTION

The Ombudsman was established in Gibraltar by virtue of the Public Services Ombudsman
Ordinance 1998. The Ordinance requires the Ombudsman to provide an Annual Report to
the Chief Minister covering the period up to the 31st day of December of each year during
his term of office and shall contain reports of all the investigations carried out, or the reasons
why the Ombudsman has not conducted any particular investigation during that year. As part
of the Annual Report, the Ombudsman is also required to submit a general report to the
Chief Minister on the performance of his functions.

This is the Gibraltar Ombudsman’s sixth annual report and covers the period 1% January to
31% December 2005.

MINISTER FOR CIVIC RIGHTS

I welcome the creation in July 2005 of a specific portfolio under a designated Minister, the
Hon Dr B Linares, covering areas of Civic Rights. It is important to immediately highlight
that by statute the Ombudsman remains totally independent from Government control
however, it is heartening and encouraging to have a Government Minister who can show
particular interest in the work and performance of the Ombudsman’s Office.

COMPLAINTS/ENQUIRIES

This year there has been a decrease in the total number of complaints/enquiries received.
Last year we recorded a total of 555 complaints and 157 enquiries, whereas this year the
figures were 412 complaints and 213 enquiries.

COMPLAINTS

The decrease of 143 complaints cannot be but welcomed news. The reasons for the decrease
are probably varied but I am of the belief that the main reason stems from the fact that, since
it first opened its doors to the public in 1999, this office has been consistently advocating for
an improved service to the public. Through the medium of the many recommendations
contained in its reports, there has been a plethora of suggestions for the improvement of the
service being delivered to the public; it is encouraging to report that in most instances the
recommendations are well received and, indeed, implemented.

In real terms, the decrease in complaints must be attributed to the efforts and improved
standards of many departments. As such, the main decrease in complaints has been in the
Buildings and Works Department. This department has in the last two years been
consistently trying to reduce complaints by pursuing a policy of better communications with
their clients and providing updates, especially when scheduled works cannot be carried out
as planned. These efforts are bearing fruits and results speak for themselves given that last
year we recorded a total volume of 102 complaints and 8 enquiries, whereas this year there
have been just 49 complaints and 7 enquiries, i.e. a reduction of 53 complaints. My
congratulations to the whole of this department for their efforts.
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Other notable reductions have been recorded by the Civil Status and Registration Office
(2004-29 / 2005-17), Gibraltar Health Authority (2004-39 / 2005-18 [this Authority now has
its own internal complaints procedure] ) and the Department for Social Security (2004-45 /
2005-28).

ENOQUIRIES

Ever since I was appointed Ombudsman, I have been seeking to improve the quality and
usefulness of the statistical information produced by this office. Last year I announced the
introduction of the new ‘Enquiry’ classification, which has allowed us to reflect our
activities in a more accurate form than in previous years. This year we have recorded a total
of 213 Enquiries as opposed to 157 for last year. To the casual observer, it would appear that
the term ‘Enquiry’ would indicate that not much work or effort is required from this office
when we decide to classify a would-be Complaint as an Enquiry. Nothing could be further
from reality; hence I have asked our Public Relations Officer to produce an account of the
nature and considerations that an ‘Enquiry’ classification entails. This account can be found
at page 19.

GIBRALTAR HEALTH AUTHORITY COMPLAINTS REVIEW PANEL

Following the extensive review by Government of the Gibraltar Health Authority (‘GHA”),
the internal complaints procedure was enhanced at the beginning of 2005 (there was already
a procedure before 2005 although highly deficient). The GHA now enjoys the service of a
full time internal complaints coordinator, who undertakes investigations into complaints
brought to her attention and then reports directly to the GHA’s Chief Executive.

In the event of a person not being satisfied with the internal investigation, pursuant to the
provisions of the Gibraltar Health Authority (Complaints Review Panel) Ordinance, such a
person can ask the Ombudsman to constitute a Review Panel who will investigate those
matters with which the person making the request is not satisfied vis-a-vis the GHA’s
response to his complaint.

During the year 2005, there have been four requests from complainants for a Review Panel
to consider their complaints. Appointing three panellists and a secretary for each complaint
has not been an unduly onerous task thanks to the cooperation of the panellists and those
nominated as secretaries. I would like to publicly express my gratitude to all those involved
for their kind cooperation and for the countless hours that they have spent performing this
unenviable (but rewarding) public service.

The Review Panel’s work concludes with a report on their findings. However these reports
are not published and the public at large do not get to know what action, if any, GHA has
taken in respect of the complaint and any resulting recommendation. I believe this is an
accountability deficit.
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OFFICE RESTRUCTURE

Following representations to the Chief Secretary, Government accepted proposals that I
made to restructure the different posts in my office. Whereas previously there was a
difference in salary between the Investigating Officers, the Public Relations Officer and the
Computer & Information Controller, these salaries have now been equalled on the basis of
work rated of equal value and a new post of Senior Investigating Officer was created. It is
envisaged that the post of Senior Investigating Officer will always be held by a qualified
lawyer who will also be the office manager.

MONTHLY STATISTICAL INFORMATION

We continue to provide monthly statistical information to those entities against whom we
have recorded complaints or enquiries. This information is certainly proving of great value
and interest. There are those that upon receiving the information, contact us seeking further
information about the grievance that has allegedly been caused with a view of assisting the
person aggrieved in order to resolve the problem or provide explanations at the earliest
possible instance.

I am of the opinion that the monthly information that we are providing is proving to be an
useful tool to resolve grievances at an early stage. I have included further comment on this

issue in the Statistical section of this report.

COOPERATION FROM ALL ENTITIES UNDER OUR JURISDICTION

We continue to foster good relation with all entities that come under our jurisdiction and it is
pleasing to report that, with very few exceptions, all our enquiries are equally met with the
greatest of cordiality and assistance.

For an Ombudsman to operate effectively and thus deliver a good level of service to those
who seek his assistance, it is of paramount importance that his investigations are met with all
the cooperation required. It is important to note that we have not encountered any problems
or obstructions. Sadly, at the time of writing this report, there is a department that is not
delivering the required level of assistance and at present, apart from reporting the matter to
the Chief Secretary I am considering the use of Section 25 of the Public Services
Ombudsman Ordinance to institute contempt proceedings against the head of that
department. It is my hope that the matter will soon be resolved without a need for this action.

TEAM EFFORT

As with previous years, this report has been compiled with the greatest of care and attention
with the cooperation of all my staff, without whom this task would have almost been
impossible, my thanks to all of them.

MARIO M HOOK
OMBUDSMAN
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MISSION STATEMENT

We are empowered to investigate complaints from members of the public who allege that
they have suffered injustice resulting from an administrative decision or action. Our mission
continues to be an enthusiastic aim to achieve a service of excellence to those who seek our
assistance.

We shall continue to carry out our duty to the best of our ability in an impartial manner
always listening to both, the Complainant, and the department/organisation being
complained about before arriving at any conclusions.

The above was contained in last year’s report. I find no reason to change any of it indeed I
can only but emphasize these words as our mission statement.

All members of staff in the Office of the Ombudsman are at the service of the People of
Gibraltar and will assist anyone who seeks our assistance. We may not always be able to find
a solution to the many problems that come our way every day, but certainly we shall always
endeavour to provide advice and point people in the right direction to the best of our ability.
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Our Public Relations Officer receiving an enquiry by phone.
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ENQUIRIES

The Ombudsman developed the use of 'Enquiries' as a heading for statistical information for
the Annual Report, two years ago. At the time it was felt that the classification 'Relevant
Avenues Not Exhausted' known as RANE was too wide a heading, especially when some
clients were not necessarily complaining about an entity under our jurisdiction, but rather
asking for direction and guidance. The Ombudsman thus reflected that our categorisation
process needed to be updated and enhanced so that a clearer and fairer interpretation of
statistical information could be made.

At the Office of the Ombudsman we are constantly reminded of the present Ombudsman's
principle of ‘accounting for time'. What is meant by this is that those who come to our
offices are considered customers, and the time afforded to them must therefore be recorded
and filed for future reference purposes. This information also serves as an indication of the
amount of work that has been done and the amount of time taken up by each customer. As a
result it can now be ascertained that a lot of work is invested in the thinking and advising
process involved even with those cases that are classified as an 'Enquiry’.

By way of example I recently recall a client who explained that he had become 'homeless'
after having left his government rented accommodation, which was also his matrimonial
home, on account of marriage separation. He alleged that he had immediately approached
the Housing Department's counter some months ago to explain his situation and ask for
assistance. He stated that unfortunately they had informed him that they could not help until
he was able to provide them with legal separation papers, after which they could then split
the tenancy and allow him to register for housing. The client was later informed that he also
needed to pay his arrears for rent before he was eligible to apply.

The Complainant explained that he had not paid his rent for some years due to a dispute with
government over his living conditions, and the fact that his flat suffered from extreme water
ingress. He was able to provide proof of correspondence with Housing, as well as
photographs of the damage caused to his ceiling, walls, and his personal belongings.

A lengthy report was written for the Ombudsman's perusal outlining all these issues, and the
clients details were logged into our computerised management system. We confirmed to the
Client that he needed to provide the Housing Department with the said documents, but that
he should also write to them with his case history and asking for the arrears to be waived.
The Complainant claimed that he did not feel comfortable writing letters as he felt his
english was poor, so on 13"™ May 2005 a letter was drafted for the complainant and promptly
handed in to the Department. The case was subsequently noted in our diary for review.

By 8" June 2005 the Complainant had not received a reply to his letter or queries at the
counter. It was therefore decided by the Ombudsman that none reply to this letter was wrong
and should be followed up by us. Two letters from the Ombudsman Office followed, until a
reply was received on 14™ July 2005. The Complainant was informed that the Housing
Department had no powers to waive any period of outstanding rent, but that the matter could
be referred to the Financial & Development Secretary ('F&DS') for consideration.
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On 21* July 2005 the Complainant was once again given assistance with a draft letter to the F&DS, and the
case was noted for review. On 16" September 2005 the client now complained that he had not received a
reply to this letter. At this juncture the case was changed from its initial 'enquiry' status to 'open', and a
letter was written to the F&DS chasing the none reply. On 5™ October 2005 the Ombudsman Office was
informed in writing that there had been an administrative oversight, but that the matter was now in-hand
and receiving attention.

On 20™ December 2005, after eight months or periodic reviews, advice and action the clients housing
application was finally accepted after his arrears had been waived and all the relevant documents handed
in. The case was finally closed as 'Settled Informally', and the client was very happy with our help.

Enquiries are therefore not just a statistical note, but just like complaints they are considered very important
at the Office of the Ombudsman. A lot of thought and time is invested in any question or circumstance that
is posed to us and a lot of knowledge and information is taken from each case for future reference. As a
result of this a wealth of experience is gained by our team and put to good use with other prospective
client's enquiries and or complaints.
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HIGHLIGHTING GOOD PERFORMANCE

GIBTELECOM

In the past two years I have highlighted the good work, in relation to the Ombudsman,
performed by various heads of department. This year I wish to highlight the work of the
Assistant Team Leader in the Corporate Affairs Unit at Gibtelecom.

As stated in my introduction and in the Statistical information section, we provide monthly
statistics to all those entities who have been the subject of complaints and or enquiries on a
monthly basis.

Whenever we give notice of a complaint or enquiry to Gibtelecom, the above mentioned
assistant team leader immediately sets to work in a real effort to either correct the reason for

the grievance or to provide an explanation as to the events being complained/enquired about.

My staff feels that the proactive manner and genuine eagerness to deal with the issues
displayed by this person merits a special mention in this section.

Our congratulations to her, to her managers and to those who encourage this excellent
service.

SUPERINTENDENT OF PRISON

Recently, we completed an investigation in HM Prison pursuant to a complaint by a prison
warden who had worked on a casual basis for the prison authorities during a period in excess
of twenty years. The complaint specifically dealt with the non availability of payment
records pertaining to the early years of her employment.

After we explained the cause and consequences of the grievance, the Superintendent of
Prison assisted our Investigating Officer in every possible manner and proved very helpful in

both providing written information as requested and during our physical check of the records
held in his offices.

Not only was he proactive in his assistance, but he also contacted the head of the Department
for Social Security in order to ascertain that the Complainant’s pension entitlement would
not be affected to her detriment.
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PERSONAL PERSPECTIVE

A NEWLY APPOINTED INVESTIGATING OFFICER

| 1 joined the Office of the Ombudsman on 5 September 2005,
this was a very special day for me, not only because I was
_ | starting a new career, but also because it was my birthday — 47
| years old. The normal fears of moving to a new job were soon
allayed when on my first day as Investigating Officer I arrived
at my desk to find it covered in balloons and a happy birthday
banner. [ knew from that moment I had joined a friendly team.

At 47 years of age it was very scary to be making a career
change, it was also very exciting. I had come from a very large
organization in the private retail sector, as a manager of a very
diverse team of people in a fast changing retail environment. To
now be working with a small team of four professionally skilled
people was intimidating for me. I would now need to put into practice my newly acquired
knowledge from my studies in law.

I had just attained a Professional Diploma in Law with the Institute of Legal Executives here
in Gibraltar. I had started this course because I had always had a keen interest in law and was
grateful that a small group of qualified lawyers were running this course in Gibraltar for the
benefit of local residents. I had taken up the course purely as a personal challenge. I had
sponsored myself in time and money over the years and although the exams were extremely
painful, the course and fellow students soon became a fundamental part of my life.

With encouragement from my family and friends I began to realize it maybe possible to
fulfill a lifelong dream and actually work in a legal environment. As fate would have it a
vacancy at the Office of the Ombudsman came about as one of their Investigating Officers
had left to further his studies in the United Kingdom.

I am an Investigating Officer for the Office of the Ombudsman. The present Ombudsman
had also made a career change later in life, he was also inspired to study law through the
ILEX course and although he completed his studies at University in the UK, he still believes
that had it not been for ILEX here in Gibraltar he would never have had the opportunity to
discover his talent for law. He continues to support ILEX as a practical legal qualification, so
much so that he opened up the vacancy that I filled to ILEX students.
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I am one of two Investigating Officers; the Senior Investigating Officer is a qualified lawyer
of many years. We conduct formal investigations of alleged acts of maladministration
against Government Departments and other organizations as contained in the Schedule to the
Public Services Ombudsman Ordinance. An investigation can last anything from less than a
month to many months. Our objective is to investigate what happened and then make a
decision on whether there was an act of maladministration and write a report of our findings.

Although the Ombudsman has wide-ranging powers to obtain information and gaining
access to records, it is the relationship and professionalism of all concerned that enable the
Office of the Ombudsman to run effectively. It was one of the things that struck me when I
first joined the Office, the professionalism and courtesy of all members of the team.

The Public Relations Officer has a wealth of knowledge regarding Government Departments
and their procedures; her ability to see to the crux of the issue when presented with the
Complainant’s circumstances is second to none and I have found our discussions a valuable
resource when investigating my own cases.

The information and data that the Office has gathered over the years is vast and when I get a
new case it is important to be able to access any information we already have to help me
build a picture of existing issues. Our IT expert manages this data ensuring that we all have
easy access. He also manages our Web page and magically pulled together this annual
report.

Being such a small office we often cover each other’s area of responsibility. I am very
excited about the outreach work I will be doing this year. I will be visiting local
organizations and schools to explain the role of the Office of the Ombudsman. I think it is
important that the community understand how unique we are. We are an independent entity;
our mission is to receive complaints from aggrieved members of the public and then to seek
information from the entity causing the alleged grievance so as to assess the law, regulations
and good practice. Once we have all the information we make a decision on whether
maladministration has been proven or otherwise. Our independence is a genuine check on
the administrative procedures of those that fall under our jurisdiction, providing a
transparency that is fundamental to a democratic system. It is important that all the
community is aware that we exist and understand what we do, just in case they need to
challenge an administrative action that has caused a grievance.
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REVIEW AND CASE SUMMARIES

71 AQUA GIB

CASES

NATURE OF COMPLAINT PAGES

CS/579 | Delay in connecting the Complainant’s water supply to an independent meter and for 33
charging the Complainant for water not consumed by him.

CASE PARTLY SUSTAINED
CS/579
COMPLAINT AGAINST AQUAGIB LTD FOR DELAY IN CONNECTING THE

COMPLAINANT’S WATER SUPPLY TO AN INDEPENDENT METER AND FOR
CHARGING THE COMPLAINANT FOR WATER NOT CONSUMED BY HIM

The Complainant’s version

The Complainant was the tenant of a business premises (the premises) that was located in the
basement floor of a property which comprised a ground floor commercial unit and the
Complainant’s basement premises.

When the Complainant signed the lease over the premises in April 2001, one water meter
(the meter) serviced both it and the neighbouring commercial unit, which meter was
registered in the name of the tenant of the neighbouring commercial unit (the neighbour).

On 9 July 2001 the Complainant applied to the then Lyonnaise des Eaux (Gibraltar) Ltd,
(AquaGib) for the independent supply of potable water to the premises but allegedly he was
informed by AquaGib that this could not be done until the neighbouring tenant had closed
his account. In the meantime he would have to share the meter with his neighbour.

On 21 March 2002 the neighbouring unit was repossessed by the landlord and according to
the Complainant he was informed by AquaGib in October 2002 that the meter could now be
transferred to his name.

The first bill in respect of consumption received by the Complainant was for the month of
October 2002, and it was for the sum of £144. The Complainant explained that since he was
only open for business on weekends he felt that £144 was too high. He allegedly complained
to AquaGib and apparently he was informed that the meter would be tested. He did not
receive another invoice until December 2003 (fourteen months later) when he received one
for £6631.
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Some time in January 2004 the meter was transferred by AquaGib from its location within
the neighbouring unit to the exterior of the building.

The Complainant disputed that he was liable to pay the sum £6631 invoiced to him saying
that his nightclub was only open on Saturdays and Sundays and he could not have consumed
such a large quantity of water.

In a meeting with the Complainant held on 21 June 2004 the Ombudsman suggested that he
keep a daily record of meter readings to see whether they tallied with water consumption in
the nightclub. Taking the Ombudsman’s advice the Complainant claimed to have found out
that the meter was registering consumption of water even when he had closed the stop cock
and no water was actually being consumed. On closer inspection he realised that water was
leaking from the dial of the meter. He informed AquaGib who verified his findings and
changed the meter. The Complainant confirmed to the Ombudsman that since the new meter
was installed his monthly water bills had gone down substantially.

AquaGib’s version

AquaGib’s version of events differed from the Complainant’s. AquaGib agreed that the
Complainant had applied for connection to the water supply in July 2001 but they denied
they told him that he would have to share the meter with his neighbour. AquaGib explained
that at the time, the meter that serviced the premises was still registered to a customer i.e. the
neighbour, and until that customer requested a disconnection, the Complainant was not
entitled to use that meter for his purposes. AquaGib added that the Complainant was
informed of the works he needed to do to be provided with a separate water supply to his
premises but he chose not to take up this option.

AquaGib further explained that when mail addressed to the neighbour was returned to them
showing that the customer could not be traced, the water supply to the neighbouring unit was
disconnected and the meter read on the 30th October 2001. The Complainant was happy to
take on responsibility for the supply to the whole property from that day onwards (as
opposed to October 2002 as claimed by the Complainant) so the meter reading on 1
November 2001 provided the base against which to measure consumption to be billed to the
Complainant 's account. In order to provide service the transition was done smoothly with
the necessary deposit for the account invoiced separately. On 10 October 2002 the first bill
which was based on an estimated reading was sent, i.e. the bill for £144.

In December 2003 the first meter reading since 1 November 2001 was taken. The reading
was abnormally high so, as is usually done in such cases, a repeat reading was taken to
exclude the possibility of human error. When it was established that the reading was taken
correctly, the meter was tested (on 23 December 2003) to identify whether there were any
leaks in the internal pipe work. This entailed establishing that the meter’s dial was not
registering consumption when none of the water taps or appliances were being used
(AquaGib stressed that this was not a check for meter accuracy and that meters always
tended to under-read slightly in favour of the client). It was confirmed that there was no leak
in the system and it was then that the Complainant was sent his bill for the sum of £6631
(Ombudsman’s note: his second bill in twenty-four months).
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On 23 June 2004 at 2.30 pm in response to the Complainant’s request the meter was tested
for accuracy by AquaGib and it was established that it was inaccurate by 12% in the
Complainant’s favour. AquaGib explained that what this meant was that the Complainant
was consuming 12% more water than was actually being registered by the meter. Later on
that day the Complainant reported to AquaGib’s 24 hour service that the meter was leaking
through the reading dials. AquaGib explained that the leak could have arisen as a result of
re-installation work after that day’s test or subsequent tampering by a third party. The meter
was immediately replaced. AquaGib affirmed that the water lost through this leak was
minimal and did not figure as part of the water registered by the meter as having been used
prior to that date.

Who should bear the cost of the £6631 (130 cubic meters) worth of water registered by the
meter as having been consumed by the Complainant? The Complainant argued that he did
not and could not have consumed such a vast amount of water. He only opened on weekends
and as such his water consumption was minimal. He could also confirm that the internal
pipes had not leaked at any time during his tenancy of the premises so according to him it
was evident that the meter must have been faulty. The Complainant also pointed out that the
ladies toilets were situated at basement level immediately below the meter and he recalled
that a damp patch suddenly disappeared from the ceiling of the ladies toilets when the meter
was transferred to the exterior of the building in January 2004.

AquaGib countered that once water passes through the meter it becomes the consumer’s
responsibility unless the consumer can prove that the meter is faulty in AquaGib’s favour
which the Complainant had failed to do, as pointed out above. AquaGib further explained
that it was virtually unknown for a meter to register more water than was actually consumed
and as a rule meters erred in the consumer’s favour. Showing the Ombudsman the innards of
a water meter AquaGib explained that water going into the meter from the main supply line
revolves a piston which in turn activates an internal gearing mechanism which turns the
dials. AquaGib stressed that only the passage of water can revolve the dials which register
the consumption of water. The Complainant’s failure to establish that the meter was
inaccurate in AquaGib’s favour meant he remained responsible for the water.

After careful consideration the Ombudsman agreed that the Complainant had probably not
consumed the water and he sympathised with the Complainant and his frustration at seeing
himself responsible for such a vast amount of water however the burden of proof was on him
to establish that the meter was faulty, which burden he had failed to discharge.

The Ombudsman then referred to a statement made by AquaGib during the course of his
enquiries whereby its responsibility for reading a meter was purely to enable it to present an
account for payment and that it was the up to the customer to check that his consumption
was reasonable. Clause 15 of the conditions of supply which is attached to AquaGib’s
‘application form for the supply of potable water and consumer service agreement’ specifies
that:

“All charges accrue day by day as the water is consumed but accounts will be as a
general rule, rendered monthly. Payment is at all times due on demand.’
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The Ombudsman noted that based on AquaGib’s own consumer service agreement and
contrary to what AquaGib said, they did have a contractual duty to present accounts for
payment on a regular basis and even though the contract specified that accounts would be
rendered monthly “as a general rule”, one meter reading and two bills in as many years was
clearly unreasonable and a breach of their contract with the consumer. Had bills been sent
regularly, the Complainant would have realised that the high meter readings did not
correspond to his usage of water and would have taken action to identify the cause of this
discrepancy. As it was he ran up a bill for water consumption which he now found himself
unable to pay.

The Ombudsman stressed that although AquaGib did have a contractual duty to bill the
consumer on a regular basis he could not accept the Complainant’s explanation that since he
only opened on weekends and used a minimal amount of water he had not given his failure
to receive monthly bills any thought. Common sense dictated that if one did not receive a
utility bill for a very long time one should make the appropriate enquiries from the supplier
because otherwise the charges would accrue to impossible levels as happened in this case.
The Complainant should have approached AquaGib to enquire about the absence of water
bills and the predicament which the Complainant found himself in was the direct result of his
laissez faire attitude.

Referring to the fact that only two bills were sent to the Complainant between November
2001 and December 2003 AquaGib explained that they had gone every month to read the
meter which was located within the neighbouring unit but access could not be obtained.

The Ombudsman rejected this explanation saying that AquaGib had the right to gain access
to water meters that were situated within private property and that their failure to do so had
led to the consumer running up a water bill which he now found himself unable to pay
(although as pointed out above, the Complainant was also not free of blame.) In any event, at
the very least, AquaGib should have contacted the Complainant expressing their concern at
the lack of access to the meter.

The Ombudsman sustained the complaint in part, pointing out that AquaGib’s own
conditions of service gave them the duty to render charges, a duty in which the company had
failed. The Ombudsman added that the Complainant was not exempt from responsibility and
he could be said to be guilty of contributory negligence. As regards the allegation that the
Complainant was being charged for water that he had not consumed the Ombudsman
declared that the burden of proof was on the Complainant to establish that the meter was
faulty, which burden he had failed to discharge.

The Ombudsman was informed that AquaGib had offered the Complainant easy repayment
terms he lauded this offer but went on to recommend that in compensation for its breach of
the conditions of service and on a goodwill basis AquaGib should waive a proportion of the
sum owed by the Complainant.

Expressing the hope that AquaGib would accept his recommendation the Ombudsman
closed his report.
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7.2  BUILDINGS AND WORKS DEPARTMENT

At our instigation, we recently visited the offices and workshops of this department.

We were cordially received by the Chief Executive and were treated to an in depth presentation on the
current state of the department followed by a question and answer session. At the meeting the Chief
Executive expressed optimism that the department would be able to continue in its efforts to deliver a
better quality service to Government tenants.

I have already mentioned in my introduction that there has been a general decrease of complaints. The
entity registering the largest drop in complaints has been this department. In the last two years they have
been consistently trying to reduce complaints by pursuing a policy of better communications with their
clients and providing updates, especially when scheduled works cannot be carried out as planned. These
efforts are bearing fruits and results speak for themselves given that last year we recorded a total volume of
102 complaints and 8 enquiries, whereas this year there have been just 49 complaints and 7 enquiries, i.e. a
reduction of 53 complaints.

Although figures show that the output in productivity appear to remain at a constant level, there has been a
significant improvement in public relations. These efforts appear to have permeated throughout the whole
spectrum of the department and consequently all the staff deserve to be congratulated.

It is my profound belief that the Office of the Ombudsman can humbly claim a sizeable part of the
improvements that Buildings and Works have experienced. This has come about by working closely with
them whenever complaints are being investigated and offering solutions to the problems being considered.
Of course, it is important to note that, in turn, they have listened to our many recommendations and
suggestions, which in the main have been implemented.

This department needs to maintain the present momentum and, on a parallel track, work towards an
increased productivity.
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CASES
NATURE OF COMPLAINT PAGES
CS/612 | Not answering the Complainant’s letters for their failure to process his claim for compensation. 39
CS/618 | Confusion in its dealings with the Complainant. 42
CS/622 | Excessive and inordinate delay in carrying out repairs to the Complainant’s flat. 43
CS/667 | Not carrying out repairs to the Complainant’s flat. 44

CASE SUSTAINED
RECOMMENDATION MADE

CS/612

COMPLAINT AGAINST THE BUILDINGS & WORKS DEPARTMENT FOR NOT
ANSWERING THE COMPLAINANT’S LETTERS FOR THEIR FAILURE TO
PROCESS HIS CLAIM FOR COMPENSATION

On 13 May 2003 the Complainant’s upstairs neighbour who had a long history of antisocial
activity, toppled a sink in his flat. This broke a water pipe and the ensuing flood filtered
down through the floor into the Complainant’s flat causing substantial damage.

The Complainant wrote to the Department of Buildings and Works (B&W) during June 2003
describing what had happened and claiming damages. He explained that being a pensioner of
limited financial means, he could not afford to replace all the damaged property. He
submitted receipts totalling £858.50 for the items he did replace, even though the
replacement of all damaged items would have totalled over £4000.

The Complainant explained to the Ombudsman that he knew that claims of this nature took a
long time to process but, not having heard anything from B&W in over a year, he sent them
a reminder letter dated 9 July 2004 but once again, he received no reply.

In response to the Ombudsman’s enquiries, B&W apologised for the delay in replying to the
Complainant’s letters and explained that a copy of the letter had been sent to the Housing
Department. The Complainant was advised to contact that Department for any future updates
as they were in a better position than B&W to deal with his claim.

Following B&W’s advice the Complainant approached the Housing Department but he was
told that they did not usually entertain such claims and that B&W was responsible for
dealing with these cases, and therefore they would be passing the claim back to B&W.

The Ombudsman contacted B&W in order to confirm the above but was told by B&W that
they could not understand why the Housing Department was referring the matter back to
them and in any case even if compensation were to come from B&W funds, the investigation
would have to be carried out by Housing since the claim was not in respect of B&W
negligence or poor workmanship.
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During November 2004 the Ombudsman wrote to the Ministry for Housing (the Ministry)
requesting the Ministry’s comments on the complaint and asking for information relating to
established procedures for the processing of claims for compensation.

By way of reply, the Ombudsman received a copy of an internal memo from the Ministry,
which had been forwarded to B&W. The memo explained that B&W considered claims
when these had resulted from poor workmanship or the negligence of operatives. The
Housing Department, on the other hand, could consider claims in exceptional circumstances
that resulted from decanting, admitted liability, loss of investment, or damages caused by
contractors working on Housing’s behalf. The Ministry could not entertain claims that
resulted directly from the actions of tenants, since it was not liable for their actions. It was
always advisable for tenants to have their own household insurance. The Ministry went on to
say that Housing would write to the Ombudsman describing the procedures undertaken by
B&W when considering claims for compensation.

The Housing Department informed the Ombudsman that a copy of the memo had been
forwarded to B&W for their guidance. The Ombudsman had to write to them reminding
them that the Ministry had issued instructions for a copy of the claims procedure to be made
available to him for the Housing Department to do so.

Further to the Ombudsman’s receipt of the memo, B&W explained that when they first
received the Complainant’s claim back in June 2003 it was passed on to the Housing
Department as they were the Complainant’s landlords; and this was not a claim in respect of
B&W negligence. The damage was not caused by the failure of the building fabric or as a
result of repairs carried out by them. The problem was one of vandalism and it was therefore
Housing’s responsibility to inform the affected tenant whether the claim was valid or not.
B&W noted that the Ministry had explained that they did not entertain claims that resulted
directly from tenants, as it was not liable for their actions and pointed out that, if this was the
case, the Complainant should have been informed immediately that he was not entitled to
compensation as Housing could not be held liable for the actions of their tenants.

The Ombudsman could not understand why Housing, in the absence of an immediate
notification to the Complainant that his claim could not be entertained, had not referred the
matter to their legal advisors for guidance as to liability. The Complainant’s claim had been
lying idle for over a year and a half, neither department was processing the claim, and no one
had updated the Complainant.

At the beginning of February 2005, Housing wrote to the Ombudsman explaining that the
Ministry had issued instructions to B&W’s to the effect that procedures had been reviewed
and they should deal with the Complainant’s claim, as well as other claims of a similar
nature. Thus the Complainant could expect to receive a decision from B&W in the near
future.

Upon the receipt of the above instructions, B&W wrote to the Ministry explaining that the
claim for compensation had been active since June 2003, and the non-settlement of the claim
had been due to an inter-departmental dispute as to who was ultimately responsible to deal
with it.
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They also highlighted that the Complainant had complained about the neighbour’s behaviour
on various occasions prior to the damage being caused and that a decision should have been
taken by Housing. The leak had been caused by an intentionally damaged pipe which they
had repaired. In order to settle the matter, they recommended that the claim should be settled
as an ex-gratia payment. They further recommended that the Attorney General’s Chambers
(the AG) be contacted to advice as to the appropriate amount to be offered.

The AG advised B&W that in the neighbour’s tenancy agreement he agreed to be
responsible for his orderly conduct on any part of the premises or for any nuisance or
annoyance he could cause. It also mentioned that the tenant would pay the landlord for any
damage that they caused to the property. The AG explained that there were no complaints
from the Complainant regarding the upstairs neighbour neither in their records nor in the
ones kept by the Ministry for Housing.

By way of letter dated 1% April 2005 B&W wrote to the Complainant explaining that they
had carried out a thorough investigation of the claim, and the AG had advised them that the
tenancy agreement did not place any responsibility on the Government as landlord, for
damage sustained as a result of an act by another tenant or any third person. As landlord,
they had a ‘duty of care’ towards their tenants which duty had not been breached as the
actions and consequent damages caused by the neighbour were not foreseeable. The
Landlord was therefore not contractually liable for the claim and informed him that his claim
could not be entertained.

B&W also wrote to the Ombudsman explaining that in all cases where the AG’s advice had
been sought, B&W followed their recommendations. The AG had confirmed that the
landlord was not liable therefore, as far as they were concerned (and unless new evidence
was brought to light) the matter would now be closed.

The Ombudsman met with the Complainant on 15 April 2005, in order to discuss the
progress made in dealing with his complaint. The Complainant quoted Case No 408, which
was factually similar to the case at hand, where one neighbour’s private works flooded their
neighbour’s flat — in that case the Complainant was given an ex-gratia payment amounting to
£500 for the damages sustained. In Case No 387 B&W offered the claimant an ex-gratia
payment of £750. In both cases liability was not accepted, but the payments were made as a
gesture of goodwill.

The Complainant also explained that he could not understand why the AG had stated that
Housing had no knowledge of his representations about the possibility of damage resulting
form the neighbour’s behaviour and that therefore Housing could not be held liable. The
Complainant had written to Housing about the danger of a fire. The Complainant disagreed
that damages were not foreseeable especially when the neighbour’s antisocial behaviour had
been a well known (and documented) on-going problem.

The Complainant also explained that a B&W worker had advised him to buy replacements

for his damaged property, and then claim for reimbursement. The Ombudsman noted,
however, that in the Complainant’s letter to B&W dated June 2003 he had stated as follows:
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“I was informed that I could replace items and supply your office with receipts for
consideration of being compensated.”

The Ombudsman was of the view that B&W had not given the Complainant an assurance
that he would be compensated. He was only informed that a claim lodged by him would be
considered.

The Ombudsman highlighted the fact that the Complainant had been made to wait over a
year and nine months for his claim to be considered. In all of this time he received one
written apology for the delay (dated 21* October 2004) and five months later a letter
explaining the outcome of his claim (1* April 2005). The Ombudsman concluded that the
delay had been inordinate and excessive, and both Housing and B&W had acted
maladministratively.

It was noteworthy that the Ministry had explained to the Ombudsman as far back as
November 2004 that B&W considered claims in respect of poor workmanship or of
negligence by their own work force, and Housing would look at cases which were
exceptional (including decanting, admitted liability, loss of investment and cases involving
damage cause by contractor’s working on Housing’s behalf). It was obvious that the claim
did not fall within the established parameters of B&W claims-handling jurisdiction, which
meant that Housing should have been the responsible entity to deal the Complainant’s claim.

The Complainant’s claim was allegedly forwarded by B&W to Housing in June 2003; a
claim that Housing denied. Undoubtedly, when they received the notification of the claim in
October 2004, the matter should have been resolved at that stage. Unfortunately, Housing
appeared to have acted hesitantly to the point of failing in the duty of care owed to the
Complainant. The claim went backwards and forwards for an inordinately long period of
time until B&W referred the matter to the AG once they were instructed to do so by Housing
in January 2005.

Given that the Ministry had stated that their claims handling was subject to a review of
procedures, the Ombudsman recommended that the Ministry for Housing should establish a
claims procedure that provides clear instructions to those tasked with their claims handling
process and, perhaps more importantly, one that establishes a clear chain of commend in
case of doubt or disputes.

CASE NOT SUSTAINED
CS/618

COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS & WORKS FOR
THE CONFUSION IN ITS DEALINGS WITH THE COMPLAINANT

On 8 July 2004 the Complainant reported at the Housing Department that she wanted her

bath to be replaced with a shower unit. A Works Order was recorded and classified as
‘urgent’.
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Towards the end of November 2004 she complained to the Ombudsman that she had not
heard from the Department of Buildings and Works and she did not know whether or when
the works would be carried out. The Ombudsman made enquiries on her behalf and was
informed by the Housing Department’s Reporting Office that she was 35th on the bathroom
conversion list. On subsequent occasion however, she was told that her name did not appear
on any list and that her records may have been lost or misplaced and on yet a third occasion
she was told that the works should be carried out after the New Year.

The Department explained that in an attempt to reduce the waiting lists for bathroom
conversions they had grouped reports by housing estates with the view of carrying out all
conversions in a single estate at the same time. Unfortunately though, some information was
lost within the system which was quickly retrieved and included in the list. This might have
been the reason why the Complainant was apparently told at one stage that her name did not
appear on any list. As a result of this confusion they decided to return to the previous routine
of executing conversions by dates of reports or alternatively by medical priority in medical
cases. The Department went on to confirm that the Complainant was 35" in the pensioners
list and her conversion would be carried out as soon as she reached the top of the waiting
list.

The Ombudsman did not sustain the complaint pointing out that he was satisfied with the
Department’s explanations and that the Complainant would have to wait her turn for her
bathroom.

CASE SUSTAINED
CS/622

COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND WORKS FOR
EXCESSIVE AND INORDINATE DELAY IN CARRYING OUT REPAIRS TO THE
COMPLAINANT’S FLAT

The Complainant was aggrieved at the fact that he had written to Department of Buildings
and Works (B&W) on 23 July 2003 setting out a list of repairs that had to be carried out to
his flat but by January 2005 the repairs had not yet been carried out.

On 27 January 2004 he wrote to B&W listing the works that were required in his flat.

B&W replied on 6 February 2004 informing the Complainant that his letter had been passed
on to the estimators section for action.

On 28 April 2004 the Complainant wrote to B&W once again. Referring to his 27 January
2004 letter he complained that several points set out therein were still pending.

B&W replied a month later confirming that job requisitions already existed for the jobs that
were pending but on 10 November 2004 the Complainant was forced to write to B&W once
again, bringing their attention to the still pending works.
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In mid-January 2005 the Ombudsman notified B&W that he was opening an enquiry as to
why it was taking them so long to deal with the Complainant’s flat. In response their Head
Estimator visited the premises and came to the decision that all of the works should be
carried out at once. True to his word all of the works were immediately carried out and the
premises refurbished within a short period of time.

The Ombudsman highlighted the Head Estimator’s efficiency however he wondered whether
the works would have been completed had he not launched a formal investigation. He went
on to condemn B&W for the excessive and inexplicable delay in carrying out the works,
noting that he had never received an explanation for this delay.

CASE SUSTAINED
RECOMMENDATION MADE

CS/667

COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND WORKS FOR
NOT CARRYING OUT REPAIRS TO THE COMPLAINANT’S FLAT

On 9 March 2005 the Complainant wrote to the Department of Buildings and Works (B&W)
complaining about the severe dampness with which he was being forced to live. He pointed
out that his flat had never suffered from dampness until his windows were replaced by a
government contractor five years previously. He claimed to have reported the problem to
B&W on a number of occasions but nothing had been done to remedy the problem.

In reply, B&W explained that they had tried to contact him to arrange access. They had left a
calling card for him at his flat but since he had not responded within three months of the date
on the card they had cancelled the report as was their policy and relegated him to the bottom
of the waiting list. He was now 434 on the list.

The Complainant denied having received a calling card and he deplored the fact that no
effort was made to contact him before he was deleted from the waiting list, especially
considering the long waiting time.

On 5 August 2005 the Ombudsman was informed by B&W that works to repair the
dampness problem reported by the Complainant would commence within days. He was
further informed that in order to improve customer awareness they would be advising tenants
that work requests would be automatically cancelled after six weeks if the tenant failed to
arrange an alternative time to inspect the premises.

The Ombudsman expressed the view that it was not proper to cancel a works report because
no response had been received to a calling card, pointing out that the person concerned
might not have received the card. If the relegation to the bottom of the list would only have
involved a short wait, he would have withheld any comments however, when cancellation of
the report meant a relegation to number 434 on the waiting list, the person concerned should
at the very least be given a written warning, sent to him by registered post to ensure that it
had been received.
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The Ombudsman was pleased that B&W had accepted that it was unfair to relegate the
Complainant to the bottom of the waiting list and for having taken immediate action to carry
out the repairs, however, he had to sustain the complaint, pointing out that he doubted very
much whether such action would have taken had the Complainant not asked him to
intervene. The Ombudsman recommended that in the future no works report should be
cancelled before the person who had filed the report had been given a written warning, sent
to him by registered mail.

The Ombudsman went on to express his bewilderment at the fact that B&W had apparently
not explored the possibility of taking action against the contractor who had fitted the
windows in the Complainant’s flat five years previously. The Complainant claimed that
before the windows were fitted, his flat had never suffered from dampness and the problem
had only arisen after the windows were changed. The Ombudsman was of the view that if
the windows were fitted wrongly and this was the cause of the dampness, action against the
contractor should have been considered.

UPDATE

After the Ombudsman had closed his report he was informed by B&W that notwithstanding
the Complainant’s allegations, the departmental practice was that when the tenant was not at
home, the calling card was posted through his letterbox by the estimator however, they were
exploring the practicalities of sending the notice by registered mail. B&W went on to
confirm that they had amended the format of the calling card to advise tenants that failure to
contact them would lead to the cancellation of the work requested. They also accepted that
although it was true that the Complainant was re-instated and given priority on account of
enquiries made by the Ombudsman, they did have a policy that if they received a genuine
reasonable excuse why the tenant had not replied or if the tenant was a pensioner, they
would re-instate the works. Finally, B&W expressed surprise that action had not been taken
against the contractor who fitted the windows and informed the Ombudsman that action
would be taken to correct this state of affairs.
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7.3 CIVIL STATUS AND REGISTRATION OFFICE

EXEMPTION FROM IMMIGRATION CONTROL

We continue to receive complaints, mainly from Moroccan nationals who have been living
and working in Gibraltar for periods in excess of twenty years, in respect of the long delays
and uncertainty that they experience when they lodge an application for exemption from
immigration restrictions under section 12(2) of the Immigration Control Ordinance, which if
successful, will then allow them to apply for naturalisation.

These applications usually end up embroiled in a quagmire of administrative and policy
issues that compound to end up with the applicants facing enormous delays before their
applications are considered. Lately there have been moves to improve the system and I am
informed that applications are being dealt with more expeditiously. However, I understand
that there is still quite a considerable backlog and further delays are unacceptable.

APPLICATIONS FOR REGISTRATION UNDER THE BRITISH NATIONALITY
ACT 1981

There have also been a number of complaints in respect of the heavy burden of proof
required to show presence in Gibraltar by applicants for registration under the British
Nationality Act 1981. The complainants are usually Moroccan parents on behalf of their
children who have attained the age of ten and are eligible to apply to be registered as citizens
of a British Dependant Territory (in our case Gibraltar). The Act stipulates that an
application for registration may be made for a person who has attained the age of ten,
provided that such a person has not been away from Gibraltar for more than ninety days in
any one year during the first ten years of his life.

Those who seek our assistance usually complain that the burden of proof being required of
them to show that the child was present in Gibraltar during the relevant period is
disproportionate to that being relied upon by the Civil Status & Registration Office when
they believe that the child was indeed not in Gibraltar for the required periods of time.

At present, there is an ongoing case which I hope will illustrate this disproportion in the
burden of proof and will assist those in the decision making process to consider the proof
being submitted by the parents on a reasonably balanced basis with theirs where presence in
Gibraltar is in dispute.
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CASES
NATURE OF COMPLAINT PAGES
CS/649 | Not renewing the Complainant’s Civilian Registration Card because she was only a 49
part-time worker.
CS/697 | Refusing to grant his son an entrance visa to enable him to undergo an operation in 50
Gibraltar

CASE NOT SUSTAINED
CS/649

COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE FOR
NOT RENEWING THE COMPLAINANT’S CIVILIAN REGISTRATION CARD
BECAUSE SHE WAS ONLY A PART-TIME WORKER

The Complainant was aggrieved at the fact that the Civil Status & Registration Office
(CSRO) refused to renew her Civilian Registration Card because she only worked on a part-
time basis.

In response to the Ombudsman’s enquiries the CSRO explained that the Complainant was
issued with a residence permit on 29 January 2004 and a Civilian Registration Card on 13
February 2004, both of which were issued for just over one year, and expired on 26 April
2005. Both documents had been issued on the basis that the Complainant was married to an
EU national. The validity of the documents had been curtailed to coincide with the expiry of
the husband’s five year residency permit and Civilian Registration Card and it was in way
connected to her part-time employment. In fact, the reason for the initial delay was that the
Complainant’s Civilian Registration Card had been issued as a dependent of an EU national
working in Gibraltar but she had since divorced and remarried and her new husband was
having difficulties renewing his own residency permit in Gibraltar. The question of her part-
time employment had only surfaced at a later stage.

In his reply to the CSRO, the Ombudsman pointed out that the complaint was not in respect
of the Complainant’s residency permit, rather, her problem was that she had tried to renew
her Civilian Registration Card but had been refused. It was only because of this refusal that
she had complained to the Ombudsman. He also pointed out that, contrary to the information
provided by them, that the Complainant worked as a supply cleaner for the Department of
Education she was in fact in permanent and pensionable employment with the Government
of Gibraltar. Had the CSRO verified the facts, they would have avoided their erroneous
assumption (and thus better assisted the Complainant).

The Ombudsman referred to C/S 560" which established that EU part-time workers could not
be denied a Civilian Registration Card on the grounds that they were only in part-time
employment, unless the activity was in such a small scale as to be only marginal and
ancillary and in that case the complainant was issued with a Card. The Ombudsman pointed
out that in the case at hand the Complainant worked more hours than the complainant in C/S
560, and there was therefore no reason why the Card should be denied to her.
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The CSRO acknowledged their error and apologised. They then went on to explain that
applications for a Civilian Registration Card or for the renewal of such a card were also
accepted as applications for the renewal or issuing of a residence permit. Consequently,
when applications were lodged at the CSRO, the papers were copied to the Immigration
Department at the Royal Gibraltar Police for the issuing of permits. Once the residence
permit was confirmed by them, the CSRO would issue both documents with co-extensive
validity.

Finally, the CSRO stated that if the Complainant had brought in a copy of the letter
stipulating the terms of her employment, she would have been issued with a Card in her own
right and independently of her current spouse’s status. The CSRO assured the Ombudsman
that the Complainant’s application for residency (and by inference her Civilian Registration
Card application), on the basis of her employment with the Department of Education, would
be accepted by them without further reservations.

The Ombudsman highlighted the fact that this type of complaint could have been easily
avoided if the CSRO had been more thorough when dealing with the Complainant at first
instance. Instead of assuming that an applicant had a particular working status, it should be
standard practice to request an update of the applicant’s working status, hence avoiding
similar future incidents.

The Ombudsman noted that the Complainant had been unnecessarily inconvenienced and
had it not been for his intervention and advice she would have suffered unwarranted delays
in obtaining her Civilian Registration Card. However, he would not sustain the complaint as
the initial action by the CSRO had been to continue providing a Civilian Registration Card to
the Complainant on the basis of her status as a dependant of an EU national and the issue of
her employment status only arose at a later stage.

CASE NOT SUSTAINED
CS/697

COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE FOR
REFUSING TO GRANT HIS SON AN ENTRANCE VISA TO ENABLE HIM TO
UNDERGO AN OPERATION IN GIBRALTAR

Whilst on vacation in Gibraltar in the summer of 2004 the Complainant’s young son spent
two weeks in hospital and was diagnosed as requiring to have his tonsils removed. He was
registered in the waiting list for this operation.

In early 2005 the Complainant received a letter from the Gibraltar Health Authority advising
him that his son was due to be operated on 19 September and needed to be pre-assessed for
his operation on 15 September 2005 at St Bernard’s Hospital.

Since his wife and child happened to be in Gibraltar over the summer he asked for their visa
to be extended until after the operation but he was allegedly told that they should return to
Morocco at the end of August and apply for another visa from there.
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They did as suggested but the new visa was refused. The Complainant pointed out to the
Ombudsman that he was up to date with his social insurance payments and had the same
right as any other resident of Gibraltar to make use of the health service for the benefit of his
family. He complained that the Civil Status and Registration Office (the CSRO) was
unreasonably withholding the visa from his son.

By way of response to the Ombudsman’s enquiries the CSRO explained that as a matter of
Government policy, visitor’s visas was not normally authorised where the purpose of the
visit was to seek or obtain medical treatment in Gibraltar. They also explained that visiting
families of Moroccan workers who came for the summer were required to return to Morocco
before the official commencement of school term in Morocco.

In this particular case when the Complainant asked for his wife and son’s visitor’s visa to be
extended, they immediately requested background information from the GHA however,
before they were able to respond to the enquiry, they was advised by the Immigration
Authorities that the Complainant’s family had decided to leave for Morocco so that the son
who was of school age could commence school at the beginning of the autumn term. Before
their departure however, the Complainant lodged a visa application with the Immigration
authorities to enable his wife and child to return for the latter's operation.

In response to the CSRO’s enquiry, the GHA confirmed that the child had received treatment
whilst on holiday two years before. His condition was by no means urgent or life
threatening. They also confirmed that the child had been accepted for an operation at some
point in the future but conceded that there was no entitlement. The CSRO went on to discuss
the matter with the GHA at a high level and it was concluded that it would now be
inappropriate for them to issue a visa specifically to enable the child to have the operation.
They concluded that under such circumstances, if the person was in Gibraltar on a normal
family visit, then it would be up to the GHA to decide whether or not to provide whatever
treatment was required in each particular case. It so happened that a subsequent application
was lodged on behalf of mother and child on 22 September 2005 to visit for the month of
Ramadan, which application was granted on 27 September. The CSRO did not know
whether the Complainant approached the GHA again, nor indeed, if he did so, what the
GHA's reaction was.

The Ombudsman accepted the CSRO’s explanations and could not sustain the complaint,

pointing out that the son’s condition was hardly life threatening and that the CSRO were
merely enforcing Government policy. With these words the Ombudsman closed his report.
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74 COMPANIES HOUSE

CASES

NATURE OF COMPLAINT PAGES

CS/604 | Allowing the word ‘Gibraltar’ to be used within a trading name without the trading 53
name being registered under the Business Names Registration Ordinance.

CASE SUSTAINED
RECOMMENDATION MADE

CS/604

COMPLAINT AGAINST THE REGISTRAR OF BUSINESS NAMES FOR
ALLOWING THE WORD °‘GIBRALTAR’ TO BE USED WITHIN A TRADING
NAME WITHOUT THE TRADING NAME BEING REGISTERED UNDER THE
BUSINESS NAMES REGISTRATION ORDINANCE

On 23 July 2004, the Complainant wrote to the Registrar of Business Names (‘the
Registrar’) expressing his concerns at the fact that a magazine published locally by a
Gibraltar registered company had the word ‘Gibraltar’ within its title. The Complainant
alleged that the title of the magazine was also the company’s trading name which name
should be registered in the Registry of Business Names. He went on to explain that
according to Companies House’s ‘Circular No 4 — Sensitive Words and Expressions’, the
criteria for the use of the word ‘Gibraltar’ was very strict and required the approval of the
Governor and if granted, the name then had to be registered at the Registry of Business
Names located at Companies House. The company in question had not registered its trading
name as required, (Ombudsman’s note: this allegation was confirmed by Companies House
as being true) thus avoiding the matter being considered by the Governor. The magazine
competed with others and according to the Complainant having ‘Gibraltar’ within its name
gave that magazine the advantage of making international advertisers believe that it was the
official magazine of Gibraltar, they would thus choose to advertise in this magazine above
all others.

In his response, the Registrar explained to the Complainant that the printing and/or
publication of a newspaper or magazine was regulated by the Newspaper Ordinance and that
it was not clear whether this fell under the description of carrying on a business as defined
by the Business Names Registration Ordinance. Furthermore if the magazine in question was
duly licensed under the Newspaper Ordinance and the Complainant was not happy with the
actions of a business competitor he should pursue this through the Courts (provided that he
could justify a cause of action). If on the other hand the Complainant was able to establish in
law that a newspaper or magazine needed both to be registered both under the Newspaper
Ordinance and under the Business Names Registration Ordinance then the duty of the
Registrar of Business Names would be to register the business names subject to the approval
of the name and if a person did not register such a name he would be guilty of an offence
under section 9 of the Business Names Registration Ordinance.
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The Registrar went on to stress that it was the duty of the Attorney General to see that the
laws of Gibraltar were enforced and specifically under section 20(3) of the Business Names
Ordinance it was stated that no proceedings could be instituted except by the Attorney
General or with his consent and if the Complainant wanted to pursue his claim against what
appeared to be a business competitor he should seek remedy through the Attorney General,
the Registrar of Business Names could not pursue the matter even if he was so minded. He
went on to inform the Ombudsman that correspondence appertaining to this complaint had
been copied to the Attorney General.

In his considerations the Ombudsman pointed out that Section 3 of the Newspapers
Ordinance provides that a newspaper may not be printed or published until the proprietor,
printer and publisher have each made, signed and registered in the office of the Deputy
Governor a statutory declaration containing the name of the newspaper, the address of the
location where it will be printed and the names and addresses of the proprietor, printer and
publisher of the newspaper.

Having confirmed from the Deputy Governor that the magazine in question was registered as
stated in the Newspapers Ordinance the Ombudsman referred him to Companies House’s
‘Circular No 4 Sensitive Words & Expressions’ and to the fact that the word ‘Gibraltar’ was
one of the words and phrases specified therein as being of a sensitive nature. He pointed out
to him that the Newspapers Ordinance on the other hand did not carry such a provision
which meant that insofar as publications were concerned this Ordinance could be used to
circumvent the Business Names Registration Ordinance. A question that immediately came
to mind was a situation where a publication was duly registered under the Newspapers
Ordinance and one with the same name was registered as a business name under the
Business Names Registration Ordinance. Which of the two would take precedence?

Responding on behalf of the Deputy Governor, the Attorney General declared that there was
an obligation under section 3(d) of the Business Names Registration Ordinance for every
company as defined in the Companies Ordinance having a place of business in Gibraltar and
carrying on business under a business name which did not consist of its corporate name, to
be registered in the manner directed by the Ordinance. If the private limited company which
published the magazine had its place of business in Gibraltar and carried on business under
the name of the magazine, it had an obligation to register the name under the Business
Names Registration Ordinance.

The Ombudsman was able to confirm that the publishers of the magazine were a limited
company registered at Companies House and their given business address was in Gibraltar.
They also carried out business not under their corporate name but under the heading of the
magazine. The Ombudsman questioned Companies House’s statement that it was “not clear
whether printing and publishing a magazine falls under the description of carrying out a
business.”

In his response the Registrar referred to his decision that a newspaper need not register under
the Business Names Registration Ordinance and stated that he had formed the opinion that
printing a Newspaper was not necessarily carrying on a business in Gibraltar especially as
the activity was controlled by another ordinance namely the Newspaper Ordinance.
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There was no jurisprudence which the Registrar could refer for guidance as the Business
Names Ordinance did not now have an equivalent in the United Kingdom. This was his
decision and until it was reversed by a competent court he had a right to exercise his
discretion.

The Ombudsman accepted that there was no jurisprudence which the Registrar could refer to
for guidance however, he was of the view that when he (the Registrar) was approached by
the Complainant and then by the Ombudsman, he should have sought the Attorney General’s
advice and not taken a decision based on his own opinion. Furthermore, he questioned the
Registrar’s claim to the right to exercise his discretion, pointing out that he had found no
reference in the Business Names Registration Ordinance to such a discretion being vested on
the Registrar. In fact, section 3 of that same ordinance said that “every company having a
place of business in Gibraltar and carrying on business under a business name which does
not consist of its corporate name, shall be registered” as opposed to “may be registered”.

The Ombudsman went on to refer to the assertion by the Registrar that enforcement of the
Business Names Ordinance fell on the Attorney General and to his reference in particular to
section 20(3) of the Ordinance which says that “No proceedings shall be instituted under
this section except by or with the consent of the Attorney General.” For the record the
Ombudsman pointed out that section 20(3) refers specifically to “proceedings instituted
under this section” i.e. section 20 and not to the enforcement of the Ordinance as a whole. In
any case the Attorney General had no way of knowing when any of the laws currently in
force are being infringed if not advised of the same by the body entrusted with the
enforcement of the law. It was up to the Registrar to bring to the attention of the Attorney
General that the Business Names Registration Ordinance was being infringed and request
that he press charges something which the Registrar had failed to do.

The Registrar refuted the Ombudsman’s comments, pointing out that he was reading words
into the Ordinance that did not appear there and that he was placing a burden on him namely
that of actively enforcing the Ordinance, which was beyond the scope of the existing law and
would mean an extension of the Registrars powers which was not envisaged by the present
law. The Ordinance stated that proceedings could only be brought by the Attorney General
or with his consent and the ultimate enforcement rested with him. There was logic he said, in
such an interpretation as the Attorney General had the investigative power under his control
namely the Royal Gibraltar Police and these were powers and resources that the Registrar
did not have. He went on to add that he had written to the Attorney General’s Chambers
informing them of the facts of the case and it was up to the Attorney General to decide if an
offence was being committed and if to prosecute, as stated in section 20(3) of the Ordinance.

The Ombudsman could not accept the Registrar’s words and he referred him to section 12 of
the Business Names Registration Ordinance which gives the Registrar the authority to
require any person or corporation to furnish him with such particulars as may appear
necessary to him for the purpose of ascertaining whether that person of firm should be
registered under the ordinance. Clearly section 12 places the onus of enforcing the
Ordinance on the Registrar and were he to find out that the requirements of the said
Ordinance were being infringed it would be up to him to inform the Attorney General to take
action against the offending person or company.
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The Ombudsman rejected the Registrar’s claim that he had written to the Attorney General’s
Chambers informing them of the facts of the case pointing out that nowhere in that letter did
he ask the Attorney General for his opinion nor did he ask him to take action. In fact the
letter to which the Registrar referred was only written by way of information because “we
undertook to the Ombudsman to inform you of the correspondence in this matter.” (From a
letter sent by the Registrar to the Attorney General’s Chambers and dated 29 November
2004).

The Ombudsman sustained the complaint pointing out that it was the duty of the Registrar to
enforce the Business Names Registration Ordinance, a duty which he had ignored. Upon
receipt of the complaint the Registrar should have taken appropriate steps to consider
whether the printers and publishers of the magazine were in breach of the Business Names
Registration Ordinance, something that he did not do. The Ombudsman recommended that
the Registrar should request the Attorney General’s opinion as to whether the printers and
publishers of the magazine were in breach of the Business Names Registration Ordinance
and if so act accordingly.

UPDATE

The Registrar informed the Ombudsman that he would take up the matter of the magazine’s
registration under the Business Names Registration Ordinance however it could still be that
printing a Newspaper was not necessarily carrying on a business in Gibraltar especially since
the activity was controlled by another Ordinance. The Registrar reiterated that in any case
enforcement of the law lied with the Attorney General.
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7.5 CUSTOMS

CASES
NATURE OF COMPLAINT PAGES
CS/650 | Not granting the Complainant exemption from import duty in respect of 57
the importation of an unfinished vessel.

CASE OUTSIDE JURISDICTION
CS/650

COMPLAINT AGAINST H M CUSTOMS, GIBRALTAR, FOR NOT GRANTING
THE COMPLAINANT EXEMPTION FROM IMPORT DUTY IN RESPECT OF
THE IMPORTATION OF AN UNFINISHED VESSEL

The Complainant was the director of a company that carried out commercial activities in the
Bay of Gibraltar. On 23 March 2004 he imported what was described in the customs
declaration as “an unfinished vessel” claiming a 0% duty tariff. The consignment consisted
of a boat hull with basic cabin construction made of rough unfinished fibreglass. The
construction and final assembly including the electrical installation, the installation of the
hydraulic steering, rudder, propellers, wiring, navigation equipment etc would be completed
in Gibraltar. The Complainant considered that a proposed motor boat does not have the
character of a motor boat until the structure of the boat together with all of the component
parts that will constitute the final article, are assembled. He was of the opinion that the
Gibraltar Customs Integrated Tariff allowed for each and every article that was fundamental
and vitally essential to the finished article to be duty free.

Customs disagreed with this categorisation explaining that in their opinion both the structure
of the boat and all of the component parts of the finished vessel were subject to import
tariffs. The hull structure was allowed to be brought into Gibraltar but the engine/
transmission units would be kept in bonded stores until such time that the duty situation be
clarified. By letter dated 25 March 2004 the Complainant asked Customs to be allowed to
take charge of the engine presently in bonded stores without the necessity to pay duty for
them, pending the outcome of considerations regarding his liability to pay but his request
was turned down. The Complainant appealed to the Minister for Trade Industry and
Telecommunications but the appeal was rejected. He went on to complain to the
Ombudsman that under Note 1 of the preamble to Chapter 89 of the Gibraltar Customs
Integrated Tariff a boat imported into Gibraltar as a ‘kit boat’, incomplete and in separate
parts was exempt from duty and that Customs were wrong in imposing import tariffs. In
their response to the Ombudsman’s enquiries Customs pointed out that although unfinished,
the vessel had the characteristics of a boat to be used for the transport of persons or goods as
described in Heading 89.01.10.01 of the Integrated Tariff and as such it carried an import
tariff of 12%. From looking at the vessel it was evident that it had been purposefully built for
a particular purpose.
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They added that import duty had to be paid by the Complainant in respect of the engines,
parts, and accessories that had been bought locally from a private Bonded Store supplier as
there was no provision on how to allow these on a duty free basis.

Customs went on to refer to Section 96 of the Imports and Exports Ordinance 1986 which
states that any person dissatisfied with a decision of the Collector of Customs as to whether
or not any goods imported into Gibraltar are liable to duty; or as to the proper rate or amount
of duty payable in respect of any goods imported into Gibraltar may appeal to the Financial
and Development Secretary (F&DS) and if he were still to be aggrieved with the decision of
the F&DS he can appeal to the Magistrates Court. The Complainant had done neither. They
went on to explain that the Complainant never approached them either verbally or in writing
challenging their decision to charge him import duty in respect of the vessel. If he had done
so he would have been informed of his avenues to be able to appeal. It seems that the
Complainant originally imported the vessel with a pre-conception that due to the nature of
their business the Minister for Trade, Industry and Communication had no alternative but to
issue the exemption certificate. Therefore their decision to collect duty on the vessel was not
challenged on importation, as would be the norm. The Complainant opted to go down the
route of obtaining the exemption certificate from the minister. It was only when he was
informed after a year by the minister that he was not entitled to exemption of duty that he
changed his tune and decided to challenge Customs’ decision via the Ombudsman. At no
time was the proper procedure followed on the part of the Complainant. If he had
approached Customs and challenged their decision, he would have been informed of his
right to appeal after obviously paying the relevant import duty.

Upon receiving information from Customs in respect of the avenues of redress available to
the Complainant the Ombudsman referred to Section 14 of the Public Services Ombudsman
Ordinance 1998 which denies him the jurisdiction to conduct an investigation into a
complaint in respect of which the Complainant has a right of appeal, reference, or review.
Pointing out that the matter was outside his jurisdiction he closed his report.
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7.6 EDUCATION

CASES
NATURE OF COMPLAINT PAGES
CS/635 For taking irrelevant considerations into account when considering his 59

application for a Government Scholarship.

CASE NOT SUSTAINED
CS/635

COMPLAINT AGAINST THE DEPARTMENT OF EDUCATION AND TRAINING
FOR TAKING IRRELEVANT CONSIDERATIONS INTO ACCOUNT WHEN
CONSIDERING HIS APPLICATION FOR A GOVERNMENT SCHOLARSHIP

In May 2002 the Complainant who was a Civil Servant, applied to the Department of
Education and Training for funding for long distance learning to further his qualifications.
Not having received a reply he wrote to them again on 30 September 2002.

By way of reply the Department pointed out to the Complainant that it was well established
procedure throughout the Civil Service that when communicating with a Senior Officer on a
personal matter this was done through one’s own Head of Department. Although the
Complainant’s application for funding was correctly forwarded directly to the Department of
Education & Training, it would have been courteous for his Head of Department to have
been personally notified by him in order for the matter to have been discussed with him
beforehand. The Department suggested that any further correspondence regarding his request
should be submitted through his Head of Department. They went on to explain that before
they could make a recommendation to the Chief Secretary in respect of his request for
funding they needed a report from his head of department. They assured him however, that
he would be notified as soon as the Director of Education and Training had received
instructions from the Chief Secretary.

On 2 December 2002, the Department informed the Complainant that the Chief Secretary’s
Office was currently looking into the training requirements of his department and, therefore,
were awaiting the outcome of this study before proceeding with his application.

The Complainant again wrote to the Department on 6 January 2003, thanking them for their
letter, and informing them that prior to receiving it he had visited the UK University and had
an interview, subsequently, he had been offered a placement on the course, which
commenced on 26 February 2003. He requested that his application be reconsidered, so as
not to miss this training opportunity.
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The Department replied that the Director for Education & Training was unable to approve
the requested funding until Government had completed its intended review of training
requirements. It recommended, however, that the Complainant look into the possibility of
delaying the commencement of his studies.

By way of letter dated 6 October 2003 the Complainant once again wrote to the Department
enquiring whether Government had now completed its review of its training requirements
and, therefore, if his request for funds had been approved.

By way of reply the Department explained that the position remained the same as
highlighted in their letter dated 27 January 2003. They went on to remind the Complainant
that future correspondence should be forwarded to the Director of Education through the
Complainant’s Head of Department. The Department concluded their letter by informing the
Complainant that in an effort to seek further updates, they would be forwarding a copy of his
latest letter to the Chief Secretary.

One year later, on 7 January 2004 the Complainant sought an update once again to be
informed that the situation still remained the same.

On 2 February 2004 the Complainant wrote once again to the Department, but this time he
complained that when he first applied for funding in May 2002, he had applied as a private
individual and not as a Civil Servant and his application should have never been referred to
his employer. He requested that the application be reconsidered.

In its reply the Department noted the Complainant’s concerns and informed him that the
Scholarship Committee would meet in early July 2004, when they would consider his
application. They explained that they already had a copy of his application, and only
required an updated breakdown of the funds he was requesting. The Complainant submitted
the required breakdown.

The Committee considered the Complainant’s application and the Department wrote to the
Complainant on 13 September 2004, explaining that demand for discretionary scholarships
had been growing greatly with this year seeing over 100 applicants. The Scholarship
Committee had considered the merits of his application in the context of the full list of
applicants and had been unable to recommend that he may be given funding on this
occasion.

In response the Complainant requested further information on the criteria used for selection
purposes and he asked for the reasons why his application had been unsuccessful. The
Department explained that the Committee had considered each application against a number
of criteria with a view to putting them in rank order. The criteria included consideration of
an applicant’s qualifications, the relevance of the proposed course to Gibraltar, the amount
of previous funding enjoyed by an individual and the necessity of the course to complete a
career. Additionally, the committee considered the performance of each applicant at
interview and it used all the information to decide on a recommendation for each individual.
It expressed its regret that on this occasion he did not feature high enough in the rank order
to allow for a favourable recommendation.
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In his considerations the Ombudsman explained that he was not empowered to consider the
decisions of a committee where there did not appear to be any maladministration. In this
case, it appeared that all the explanations the Complainant had sought had been provided by
the Department without delay, and the Department appeared to have acted reasonably
throughout the entire affair.

The Complainant was not in agreement with the Ombudsman, and felt that the following
points still needed to be clarified:

1. Did the Scholarship Committee categorise applicants, i.e. civil servants from non-
civil servants?

il. Was the Committee provided with privileged information by the Director of
Education pertaining to internal communications between the employer and employee in
order to influence the decision of the Committee?

1il. Why was the Complainant’s personal internal communication file, with the Director
of Education at the time of the interview?

iv. Why was the Complainant asked by the Director of Education if he knew that the
Chief Secretary was looking into the training needs of his department, information which
was only provided in his personal internal communication file?

V. What relevance had this question to his application?

vi. Wouldn’t the disclosure of such information constitute a breach of confidentiality,
privy only between the employer and employee?

vii.  If the Complainant were an employee of the MOD or a non-government agency
would his personal internal communication file be disclosed to the Committee?

viii.  Was there a requirement in the scholarship application form that employers provide
the Department of Education copies of the internal communication file pertaining to the
applicant?

iX. The phrase ‘Government is reviewing the training needs’ was widely used in the
Complainant’s personal internal communication file. Was it not a coincidence that this
phrase was used again as one of the reasons for not being successful in his application?

The Ombudsman forwarded this list of questions to the Department and by way of reply they
explained that the Scholarship Committee did not categorise applications under the heading
‘civil servants’ or ‘non civil servants’. When a prospective student, who was a Government
employee, indicated an interest in pursuing a course, the applicant was asked whether the
studies could be considered relevant to their job.
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If the answer was affirmative the student was advised that, if a letter of recommendation
could be obtained from their head of department, it could be possible to treat the matter as
one of government training and, therefore, dispense with the need for a scholarship
application altogether. If the answer was negative or the person opted not to pursue this
avenue, they were advised to apply on the same terms as any other member of the public.

They went on to say that the Director of Education and Training did not have the
Complainant’s personal internal communication file. When a scholarship application was
received the Department opened a student file and the applicant’s information was stored
therein. In cases where individuals had been previously funded, or had submitted previous
applications, this file already existed and the application was added to their existing
documentation. The files in question were in the possession of the Scholarship Committee’s
secretary, and not the Department. The Complainant’s file was not the only one in the
secretary’s possession he also had the files of all the other candidates being interviewed.

The Department explained that the Department was at no time privy to information
regarding the Complainant and his employer. In all cases of applications for courses relating
to specific jobs which fell under the umbrella of government services, the Department was
duty bound to consider the needs of this service regardless of who the applicant might be.

One of the terms of reference of the Scholarship Committee was that its members should
consider the needs of Gibraltar as a whole when deliberating on whether funding could be
given for a specific area of study. This was why the Committee comprised of persons from
different walks of life, with the current composition including a lawyer and an accountant.

In the case at hand, it fell upon the Department, as Government’s most senior representative
on this committee, to advise on whether the proposed area of study was a community need or
not. The advice would have been the same whether the application had been made by the
Complainant or anyone else. The logical way for the Department to obtain this information,
it explained, was by asking the relevant Government department which covered the proposed
area of study.

The Director of Employment had expressed the view that the application would be of benefit
to the service. The Department was made aware that the Government intended to review
training requirements in respect of the Complainant’s Department. The identity of the
applicant, the Department stressed, was completely irrelevant to this process and explained,
therefore, that it could not be alleged that there was any breach of confidentiality between
the Complainant and his employer.

The Department also explained that there was no requirement for private employers to
provide internal communications files in respect of applicants, but neither was this the case
with Government employees.

Having considered all the above, the Ombudsman highlighted the fact that the Department

had not committed an act of maladministration, and that the Complainant had not suffered an
injustice as a result of the Department’s actions.
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The Ombudsman noted that the Department had promptly and properly updated the
Complainant on each occasion, and the decision not to approve his application for distance
funding had been properly considered. Bearing this in mind the Ombudsman pointed out that
the Department had exhibited good public relations that showed the Department had
behaved in a fair and open manner.
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7.7 HOUSING

Almost everything that had to be said in respect of this department has already been said
in the five annual reports published since the year 2000, and in the main it has been ad-
verse comment.

This Department continues to be the entity within the jurisdiction of the Ombudsman that
attracts the most complaints. This year there have been a total of 130 complaints and 81
enquiries recorded as against a similar 145 complaints and 77 enquiries recorded for the
year ending 31% December 2004.

We carried out a detailed analysis of the nature of the complaints/enquiries received this
year and were able to ascertain that the top five causes of complaints/enquiries were in
respect of ‘Overcrowding’, ‘Dissatisfaction with the decisions/actions taken by the depart-
ment’, ‘Delays in offering accommodation’, ‘Homelessness’ and ‘Delay or failure to reply
to letters’. The foregoing does not reflect the number of cases that have been sustained or
indeed accepted as complaints the classification is provided pursuant to our aim to provide
better and useful statistical information.

I am pleased to report that at long last a Housing Manager was appointed earlier in the
year. At the same time I have to express my concern that the much awaited Anti-Social
Behaviour legislation has still not seen the light of day. Instances of anti-social behaviour
appear to be on the increase and there is a need for the Housing Department to be
equipped with adequate legislative resources when dealing with unruly tenants that make
the life of others a misery.

Already last year | made comment that the ailments of this department had to be consid-
ered against the backdrop scenario that that was (and there still is!) a considerable short-
age of government housing stock available to the Department for allocation to applicants
waiting in all the different waiting lists. At the same time, I said that this in no way exon-
erated the Department from the administrative shortfalls that gave raise to some com-
plaints and that the efforts of this most vital Department needed to be re-doubled.

During this last year, I have been monitoring the department’s performance and attitude
when dealing with complaints. I am in no doubt that there have been considerable im-
provements in their public relations and a special mention should be made of the Principal
Housing Officer who has been pressing very hard in order to deliver a high level of ser-
vice to the public.

My office has organised an in-house seminar entitled ‘Analysing our work and Perform-
ance’, which will be held in April 2006. It is envisaged that a whole day will be dedicated
to housing matters and the department has already been invited to attend. They have been
asked to give a presentation and then join us for the rest of the day and assist in our discus-
sions on what practical measures should be taken to reduce the level of complaints.
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Much more comment could be made about the actions of this department, but I feel that
enough has already been said and I am calling for a period of reflection and positive action.
In any event, the reports that follow also contain comments and considerations of the actions
taken by the department. The ultimate aim of all concerned with providing public services
(including the Ombudsman) is to ensure that a high standard of service is delivered to the
public, who, after all, are the ultimate paymasters and are thus entitled to demand good
quality service.

Given the high volume of complaints received and the subsequent reports written, there was
a danger that this report would be almost high-jacked by housing matters, therefore I had to
carefully choose which reports to include in the main body of this Report. The cases
contained in the following pages are representative of the complaints received during the
year and the remainder of the reports are contained in the Annexe.
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CASES
NATURE OF COMPLAINT PAGES
CS/559 | Failure to deal with the nuisance caused by the fact that communal rubbish bins were 68
located outside the Complainant’s front door.
CS/590 | Refusing to include the Complainant’s grandson in his housing application. 70
CS/606 | Delay in housing a 17-year old single mother. 72
CS/609 | Losing the Complainant’s application for government housing. 73
CS/613 | Failing to deal with the Complainant’s anti-social neighbour. 75
CS/626 | Failure to assist the Complainant in the housing re-allocation process. 79
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CASE NOT SUSTAINED
BUT SERIOUS VIEWS EXPRESSED

CS/559

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR THEIR FAILURE
TO DEAL WITH THE NUISANCE CAUSED BY THE FACT THAT COMMUNAL
RUBBISH BINS WERE LOCATED OUTSIDE THE COMPLAINANT’S FRONT
DOOR

Tenants in the Complainant’s building disposed of their household refuse via a chute. The
large communal bins were located in a bin shed situated on the ground floor across the
landing from the Complainant’s front door.

The Complainant had a long standing complaint that the bin sheds constituted an unbearable
nuisance. The smell, especially during the summer months, was atrocious. Vermin, including
cockroaches and pigeons, were constantly attracted to the bin shed and to the surrounding
area and although tenants continued to deposit their rubbish on Sundays and Bank Holidays,
there was no refuse collection on these days, and the mess and stench which resulted was
unbearable. On normal weekdays the rubbish bins were taken out of the building in the early
hours to be emptied by the refuse collectors but by the time they were brought back in, it was
well over 9.00am. Some tenants disposed of their refuse on their way to work regardless of
whether the bins were in place or not, so what happened when the bin was not in place was
that the bags would burst open and decomposing refuse would spread all over the landing
outside his front doorstep. The Complainant wanted that either the bin sheds to be
thoroughly cleaned on a daily basis or else that they should be relocated to the exterior of the
building.

On 17" July 2003 he wrote to the Minister for Housing describing his predicament. The
Minister acknowledged the Complainant’s letter and explained that he had asked one of his
senior managers to produce a weekly report over the next two months in order to monitor the
situation closely. At the end of this exercise, he would revert to him providing him with a
more substantive answer.

On 23 February 2004 the Complainant together with thirty one other tenants wrote to the
Minister explaining that they had been monitoring the situation themselves, and nothing had
changed. Furthermore, they had been informed by their tenants association that government
was considering carrying out a poll to decide what the majority of the tenants wanted. The
Complainant was completely against this as he explained that only 20% of tenants lived on
the same floor as the bin-storeroom, the remaining 80% were completely unaffected, so he
insisted that this would be an entirely unfair solution.

In his enquiries the Ombudsman expressed his concern at the fact that the Minister had

assured the Complainant that he would revert back to him some time during October/
November 2003, yet this had never materialised.
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By way of reply the Housing Department explained that one of their surveyors had liaised
with the entity responsible for the cleaning of the bin-storeroom, the situation had been
monitored for some time and it was the recommendation of the surveyor that he found no
reason to justify the expense and/or loss of parking spaces that re-siting the refuse bins could
cause.

On 22 June 2004, the Department wrote to the Complainant explaining that spot checks were
carried out on a weekly basis, and these revealed that the bin-storeroom was, in fact,
properly sanitised. The letter also explained that spot checks would now be carried out
during the evening and early morning, including Saturday and Sunday. The Department
assured the Complainant that he would be informed as soon as the results of these checks
were available.

The Complainant refused to accept this reply, pointing out to the Ombudsman that the bin
shed was not being properly sanitised. He did not believe any detergents were used, and the
area was only washed with salt water. Tenants discarded of cardboard boxes and pieces of
furniture by throwing them through the chute which invariably caused a blockage. As a
result of the blockages, other neighbours would leave their rubbish outside the storeroom for
collection. These bags were subsequently opened up by cats and animals, which resulted in
the rubbish being spread all over the surrounding area.

The Complainant also informed the Ombudsman that whenever the area was cleaned, the
contractor used salt water. As a result the metal door to the storeroom had become rusty, and
paint was peeling off, additionally, the Complainant insisted that salt water alone did not
leave the area hygienically clean.

The Litter and Nuisance Rules and Regulations 1994 (“the Regulations”) which are
contained within the Litter Control Ordinance 1990 (“the Ordinance”) state, inter alia, at
Regulation 3(1), as follows:

(13

.. no person shall place refuse for collection at any other time other than between
the hours of 10.00 pm and  4.00 a.m. from Sunday to Fridays”

The Department confirmed to the Ombudsman that the contract with the Refuse Collection
Company stated that there was no collection of rubbish on Sundays. Daily checks showed
that the accumulation of refuse occurred mainly on Sundays when there was no cleaning.

Given that it is actually illegal to place rubbish for collection on Saturdays and that
consequently there are no provisions for the collection of refuse on Sundays, the
Ombudsman was of the opinion that the Department should give active consideration to the
following three points:

1. They should liaise with the Tenant’s Association in order to make all tenants aware
that refuse should not be deposited on Saturdays.

2. Notices should be placed outside the rubbish chutes informing tenants of the
permitted hours for refuse depositing.
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3.  The Department should as a matter of priority place adequate notices outside the bin
sheds prohibiting the deposit of refuse outside these rooms.

The Ombudsman did not, however, sustain this complaint. He pointed out that the
Department was not required to locate bin sheds outside a building but, as a result of his
investigation the Department had committed itself to monitor the situation. The Ombudsman
was confident this would serve to further redress the Complainant’s grievance.

CASE SUSTAINED
RECOMMENDATION MADE

CS/590

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR REFUSING TO
INCLUDE THE COMPLAINANT’S GRANDSON IN HIS HOUSING APPLICATION

When the Complainant’s grandson was six years old, his parents divorced. The father (the
Complainant’s son in law) walked out of the grandson’s life, leaving the Complainant, the
grandfather, as the father figure.

In late 2002, the Complainant and his wife together with their grandson who was now 17
years old returned to Gibraltar from the UK where they had been living for many years. The
Complainant explained that even though the grandson’s father was living in Gibraltar at the
time, the grandson opted to live with him and not with his father with whom he barely had a
relationship.

When the Complainant applied for government housing the Department refused to allow him
to include the grandson in the household composition section of his housing application.
They informed him that their policy was that grandchildren could not form part of their
grandparent’s tenancy (unless they had full custody and control of the grandchild) and that
they adhered vehemently to this policy.

The Complainant appealed this decision, pointing out that his daughter had ceded him full
parental care and control of the grandson and that to all intents and purposes he was the
grandson’s father, something that was confirmed by the grandson. The Complainant
explained to the Department that all he wanted was to be allocated a two-bedroom flat, as
opposed to a one-bedroom which was what he and his wife would be entitled to. The
Complainant expressed to the Department that his only concern was that his grandson should
be able to live with him whilst he and his wife were alive. After they both died the grandson
would vacate the flat. As proof of his sincerity both the Complainant and the grandson both
offered to sign a legal document stating that the grandson would have no tenancy rights in
his grandfather’s apartment and guaranteeing that he would vacate it after both his
grandparents had passed away.
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The Department refused to reconsider pointing out that nothing but a court order transferring
parental rights to the Complainant would suffice. By letter dated 2 December 2004, the
Department informed the Complainant that an offer of a one-bedroom apartment would be
made at the time of allocation.

The Ombudsman explained that the policy that grandchildren are not allowed to form part of
their grandparents’ household composition was born out of necessity. For many years when
home ownership was relatively unknown in Gibraltar, government housing was the main
source of accommodation. The waiting lists were long and the only source of empty flats for
the Department to allocate to applicants in the waiting lists were those that became vacant
through the death of the tenant. It was inevitable that people would try to ‘jump’ the queue
by moving in with their elderly grandparents in the hope of ‘inheriting’ the tenancy once the
grandparents passed away. It was to deal with this problem that the Department adopted the
policy that is still in force today.

Today homeownership is much more common than it once was but other than that, the
reasons for which the Department first adopted this policy were still as relevant as ever.

The Ombudsman pointed out that it was absolutely correct that the Department adhere to the
policy of not recognising grandchildren as being part of the household composition of their
grandparents however, since human problems can be as diverse and complex as human
beings themselves no policy should be applied blanket fashion without considering the
individual circumstances of the person involved. Furthermore, fear of opening the flood
gates should never be a consideration for refusing any housing application. The Department
should have the courage and conviction to say yes to one person, no to the other and to
justify the reasons for its decisions. The Complainant was not a tenant who was asking the
Department to include his grandson in the tenancy. This was a family who had returned to
Gibraltar after many years and which consisted of a couple and their grandson who was only
eighteen years old and who therefore was not eligible to apply for housing until he reached
the age of twenty-one. What was the grandson supposed to do asked the Ombudsman. On
the one hand the Department was refusing to accept him as being part of the Complainant’s
family composition and on the other he could not apply for housing in his own right?
Furthermore it was the wish of both the Complainant and the grandson to continue living
together as a family unit with a guarantee that the family home would be vacated by the
grandson when both the Complainant and his wife had passed away.

The Complainant had excellent reasons for asking the Department to accept his grandson as
part of his household composition and he had also gone out of his way to safeguard the
interests of the Department. He had put these to the Department but they had simply applied
their longstanding policy without apparently considering the application on its individual
merits.

The Ombudsman referred to the letter in which the Department informed the Complainant
that his request to include his grandson in his application had been discussed by the Housing
Allocation Committee but that they had not agreed to his request. No reasons were given for
this decision.
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The Ombudsman reminded the Department that they were dealing with human beings not
with numbers on a list and he referred them to Article 18 of the European Ombudsman’s
Code of Good Administrative behaviour which states that every decision “which may
adversely affect the rights or interests of a private person shall state the grounds on which it
is based by indicating clearly the relevant facts and the legal basis of the decision.”

For the sake of accuracy the Ombudsman said that even though he had been referring to the
Department in general terms, decisions relating to allocations are taken by the Housing
Allocation Committee which is composed of volunteers who do not have to face the
applicant nor to justify their decision in any way.

The Ombudsman was of the opinion that the Housing (Special Powers) Ordinance and the
Housing Allocation Scheme (Revised 1994) which regulate all matters connected to
government housing should be revised. The Housing Manager should be given the authority
to manage the housing stock and the decision to allocate or not to allocate should be his/hers
alone, possibly taking the Housing Allocation Committee’s views into account. In a case
such as this one, it would be up to the Housing Manager to justify his/her decision to the
applicant.

The Ombudsman sustained the complaint, pointing out that the grandson was technically
homeless and the Department had refused the Complainant’s request without considering the
repercussions of the decision on the grandson’s housing situation.

The Ombudsman recommended that the request be reconsidered by the Housing Allocation
Committee in the light of the grandson’s housing situation. A negative decision would have
to be justified in writing referring specifically to the grandson’s homelessness and to the
willingness of the Complainant and the grandson to limit the latter’s tenancy rights to the
lifetime of the grandparents.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED

CS/606

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR THEIR DELAY IN
HOUSING A 17-YEAR OLD SINGLE MOTHER

The Complainant, who was the 17 year old single mother of a five month old child,
complained to the Ombudsman that she had written to the Housing Department on 28 July
2004 informing them that she was homeless and it was already September 2004 and she had
not yet heard from the Department.
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In response to the Ombudsman’s enquiry the Department informed him that the Housing
Manager had already met the Complainant helped her fill in an application for the Social
Advisory Committee (SAC) to consider her case. The Department further explained that they
were waiting for a social worker’s report, before submitting the case for SAC’s
consideration.

The Ombudsman wrote to the Department on 13 October 2004, and asked whether the
Department would take it upon itself to formally request the social worker’s report if it had
not been provided by SAC’s next meeting on 19 October 2004. The Department assured the
Ombudsman that it would be making representations to SAC, explaining that given the
circumstances a review of this case should be carried out as soon as possible.

The review took place and the Complainant was categorised in the housing list for applicants
requiring a flat on an urgent basis (the Social A list).

The Ombudsman sustained the complaint, pointing out that the Complainant had written to
the Department on 28 July 2004, and was only provided with an appointment with the
Housing Manager for 22 September 2004.

The Ombudsman expressed the view that the Department should not have made the
Complainant wait two months before granting her the appointment. He felt that, considering
the Complainant’s age and predicament, the Department should have granted her an
appointment within a few days, or a couple of weeks at the latest. The Department, however,
appeared not to have considered the matter to be urgent enough to warrant their immediate
attention, and felt it was appropriate to make the seventeen year old single mother wait two
months for the appointment.

The Ombudsman strongly urged the Department that in the future, cases involving minors or

vulnerable individuals should be granted appointments as soon as practicable, and this
timeframe should not exceed more than a couple of weeks.

UPDATE

The Complainant was subsequently prioritised within the Social A list and was allocated a
flat within a short period of time.

CASE NOT SUSTAINED
CS/609

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR LOSING THE
COMPLAINANT’S APPLICATION FOR GOVERNMENT HOUSING

The Complainant claimed to have submitted her first application form for government

housing during 1992 when she was 18 years old and she complained that at the time she was
not informed that she would not be eligible for housing until she reached the age of 21.
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Four years later she went to the Housing Department to check the progress of her housing
application and to her dismay she was informed that there were no records of her
application. She proceeded to fill in and submit a new housing application.

The Complainant returned to the Department during December 1999, however, the
Department appeared to have lost/misplaced her records once again. At that point the
Complainant requested a meeting with the then Housing Manager, and this was granted
during April 2000.

At the meeting, the Housing Manager advised the Complainant to apply once again. The
Complainant duly applied again, but asked whether her application would be backdated to
1996. The Manager explained that the matter would be brought to the attention of the
Housing Allocation Committee’s (HAC) in order for them to take a decision. The
Complainant was very disappointed with the Department as she felt she had suffered the
consequences of maladministration by their having lost both of her applications and, since
the 1996 application, she had now lost almost four years of waiting time in the list.

The Complainant was subsequently telephoned by the Department, and informed that HAC
had decided not to backdate her application, and she would be housed through the normal
channels.

By way of letter dated 3™ January 2001, the Department wrote to the Complainant
explaining that she should contact the Environmental Health Officer in order for her
accommodation to be inspected. The letter warned her that failure to contact the
Environmental Health Officer would result in the suspension of her housing application. The
department subsequently sent the Complainant a further letter dated 16 February 2001
informing her that, as she had not contacted the Environmental Health Officer, her
application had been suspended.

The Complainant met with the Ombudsman on 8 October 2004 and explained that she had
never received the letters dated 3 January 2001 and 16 February 2001. She explained that
this was the first time these letters had been brought to her attention. The Complainant also
explained that the Environmental Agency had already measured the flat on at least two
occasions, and she believed this had been done some time between 2000 and 2002.

In response to the Ombudsman’s enquiries the Department accepted that tangible evidence
confirming that the Housing Allocation Section had requested from the Environmental
Agency that they measure the Complainant’s place of residence would be considered as
proof that a housing application was received. The Department went on to assure the
Ombudsman that in the future all future notifications of housing application suspensions
would be sent by registered mail.

The Ombudsman wrote to the Environmental Agency on 21* October 2004 asking them to
check their records to see if they had measured the Complainant’s flat during the period
2000 to 2002. By way of letter dated 25" October 2004 the Environmental Agency
confirmed that they had no records of having inspected the Complainant’s premises in
connection to a housing application.
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The Ombudsman could not sustain the complaint, pointing out that the Complainant had no
evidence that she had submitted two housing applications in 1992 and 1996 respectively.

The third application, however, was received by the Department during June 2000. Although
the Complainant assured the Ombudsman that she had never received any letters, the
Department provided copies of letters kept in the Complainant’s file. These letters informed
the Complainant that she needed to contact the Environmental Health Officer, failure of
which would result in the suspension of her housing application. The Complainant failed to
contact the said Health Officer, hence her application was suspended.

The Ombudsman sympathised with the Complainant, but explained that there was no
evidence to support her claim. The Department, on the other hand, did have evidence in the
way of the letters they sent her, asking her to get in contact with the Environmental Health
Officer. He stressed the fact, however, that as a result of this investigation the Department
had committed itself to sending all future notifications of housing application suspensions by
registered mail. The Ombudsman accepted that this would prevent similar complaints in the
future as it would prove beyond all doubt that the Department had indeed sent this type of
letter, and that the complainant had definitely received it.

CASE SUSTAINED
RECOMMENDATION MADE

CS/613

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR FAILING TO
DEAL WITH THE COMPLAINANT’S ANTI-SOCIAL NEIGHBOUR

In January 2002 the flat above the Complainant’s was allocated to the neighbour who, the
Complainant alleged, was an alcoholic, mentally unstable and disrupting the Complainant’s
peaceful enjoyment of his flat. She would play loud music late evenings and early mornings,
and threaten to harm both the Complainant and his wife. The Complainant even had to call
the Royal Gibraltar Police (RGP) on a number of occasions in order to deal with the
problem.

The Complainant was informed that the neighbour had been moved from her previous
residence as a result of her anti-social behaviour, and did not understand why she had now
been allocated accommodation in the same block of flats as where he and his wife lived. The
neighbour, the Complainant explained, should have been allocated a flat without any
neighbours at all, as she would clearly be a nuisance to whoever lived near her.

By way of letter dated 20 January 2004, the Complainant’s employers informed the Housing
Department that the Complainant’s work performance was being adversely affected by his
neighbour’s behaviour, and this had safety implications. A summary of the letter is
reproduced:
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[The Complainant] is a shift worker in the Met Office and covers long (12-hour) days and
nights. It is therefore imperative that he is able to relax when off duty and get enough sleep
to enable him to perform his duties properly. He has informed me that this has not been
possible for some time due to the noise and anti-social behaviour of a neighbour...the police
have been called on a number of occasions... If the situation is allowed to continue I can
only foresee that his rest periods will be further disrupted with the consequence that his

general health would inevitably deteriorate. This would obviously be detrimental to the work
he does and to the output of the Met Office’.

The Complainant’s wife was also suffering as a result of the neighbour’s behaviour. During
March 2004 she went to the Primary Care Centre and asked the doctor to prepare a medical
letter outlining her condition, this too is reproduced below:

This lady is very anxious and getting depressed because of the behaviour of one of her
neighbours who has “been driving her mad” ever since she moved in 3 months ago. [She]
has no history of psychiatric disorders at all but is very upset by this problem and it seems to
me that she will soon need sedative treatment if no solution is found to this social problem. [
do not wish to start any such treatment since the solution is obviously social rather than
medical’.

But on 21* July 2004, the Doctor explained that the wife was becoming very anxious and
depressed and her work performance was suffering. He had therefore decided to start
sedative treatment.

The Complainant regularly verbally updated the Department in respect of the problems he
was encountering with the neighbour. By way of letter dated 18 October 2004 he was
informed by the Housing Department that the Housing Allocation Committee (HAC) had
discussed his case and agreed to his request for an exchange elsewhere.

The Complainant was upset by the above letter as, he explained to the Ombudsman, he had
never asked for an exchange. He felt that it was most unfair that the Department wanted to
re-allocate him and his wife, when they were the victims of the dispute, and his wife had
lived in the flat for forty-seven years. The Complainant’s wife had become very attached to
her home and did not want to move out because of the problem the Department had created
for them when they made an antisocial/unstable individual their neighbour.

On 13 November 2004, at 11:30 pm, the neighbour was entertaining visitors at her flat, and
they were listening to music which was being played very loudly. The Complainant was at
work, but he was called by his wife and he returned to his flat and called the RGP. The RGP
arrived and told the neighbour to lower the music, half an hour later the visitors had left and
the Complainant returned to work. Twenty minutes after returning to work the
Complainant’s wife phoned him because the neighbour was now threatening her with a
knife, so the RGP had to be called once again. The following day the Complainant and his
wife gave statements to the RGP, who decided to prosecute the neighbour.

On 22 November 2004 the Complainant’s wife visited her doctor again, and he noted that
her condition had worsened.
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On 23 November 2004 the Ombudsman wrote to the Department, highlighting the
Complainant’s predicament. By way of letter dated 9 December 2004 the Department
replied, highlighting the following:

“...at this point in time there is no legislation which empowers the Ministry for Housing to
take action against cases of anti-social behaviour. A new set of Housing Rules will be
introduced in the future which will give us the necessary powers to be more forceful on
tenants who are anti-social to other tenants. At the moment, the only recourse that the tenant
has is to seek assistance from the Royal Gibraltar Police on such matters of civil disputes’.

The Ombudsman noted that the Occupational Health Medical Advisor to the Complainant’s
employers wrote to the Department on 8" December 2004, explaining the following:

‘The resolution of [the Complainant’s] housing situation is now a matter of urgency in his
return to full health and functioning efficiency. He is directly involved in the safety of
commercial and service aircraft entering and leaving Gibraltar, and any shortfall in his
efficiency could have catastrophic effects. His housing situation is beginning to affect his
ability to perform to his full capacity at work, and I would be grateful if you would consider
these observations as a matter of urgency in assisting to resolve his housing problems’.

The Ombudsman held a meeting with the Department on 21* December 2004, and was
informed that representations had been made to HAC on the Complainant’s behalf. The
following day the Ombudsman wrote to the Department requesting an update, a reply was
received on 25" January 2005. The Department explained that the case had been referred to
their legal advisor with a view of obtaining a court order to reallocate the neighbour. The
Department also explained that, in view of the increase in number of antisocial behaviour, it
was the intention of HAC’s Chairman to arrange a meeting with the Minister for Housing in
order to discuss the situation. In any event, the RGP instigated proceedings against the
neighbour during February 2005, and the Courts imposed an injunction on her so that she
was unable to access her flat. It was then up to the Department to identify a new flat for her.

Clauses 2 (14) (a) and (14) (b) and 3 of the Department’s standard tenancy agreement, state
as follows:

2 THE TENANT AGREES WITH THE LANDLORD as follows:-

2 (14) (a) Not to do or permit to be done any act or thing which may be or grow to
be an annoyance, damage or disturbance to the occupiers of the adjoining or
neighbouring premises.

(b) Not to play or allow to be played any musical instrument or any radio, television
set, gramophone or other sound reproducing equipment to the annoyance or
disturbance of the occupiers of adjoining premises.

3 THE LANDLORD AGREES WITH THE TENANT to give the tenant quiet enjoyment
during the tenancy hereby created without interruption from the Landlord or any person
claiming from, under or in trust for the Landlord.
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The Department informed the Ombudsman that the neighbour had been reallocated from her
previous address as a result of her anti-social behaviour. In light of this, the Ombudsman
noted that the Department must have known that the neighbour would breach Section 2 (14)
of the tenancy agreement and that this would result in the Department breaching Section 3 of
the agreement, in respect of the Complainant.

By way of letter dated 17" February 2005 the Department informed the Ombudsman as
follows:

“...recently the Chairman of the Housing Allocation Committee had a meeting with the
Minister for Housing. The outcome of the meeting was that until the Anti-Social Behaviour
legislation is passed, there is not a lot that the Ministry can do as regards enforcement of
these issues. In the interim period, cases will continue to be reviewed using any resources
available to attempt to solve the problem’.

The Ombudsman concluded that the Department had reallocated the neighbour from her
previous flat knowing that she was an anti-social tenant. When they did so they must have
known that they had not resolved a problem they had just relocated the problem from one
area to another. When the Complainant first complained, the Department’s original proposal
was to reallocate them, despite the fact that they were innocent victims of the Department’s
decision to allocate the neighbour to the adjoining flat.

The Ombudsman concluded that the Department had lacked foresight when relocating the
neighbour. She had been granted a tenancy of a flat in a relatively small building with just a
few neighbours. Even if the Department had harboured some hope that the she would cease
with her unacceptable behaviour, they should have only granted her a license agreement for
the new flat instead of a tenancy. Removal would have then been easier when trouble re-
emerged.

During the course of the Ombudsman’s investigation, the Department had not produced
records of having considered the neighbour’s re-allocation at length, nor the reasoning as to
why she had been allocated the flat.

Undoubtedly there is no easy solution whenever a case of anti-social/neighbour nuisance has
to be dealt with. In a situation where there is an acute lack of social housing, options do not
abound and solutions become even more difficult. However, the Department is entrusted
with the administration of government’s housing stock and they must be answerable for their
actions. In this case the Ombudsman was not satisfied that the Department had acted with
due consideration to the consequences of their action.

The Ombudsman recommended that tenants who have been identified as being anti-social,

only be given license agreements as opposed to tenancy agreements. This way, it would be
easier to remove them should the need arise.
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CASE NOT SUSTAINED
BUT SERIOUS VIEWS EXPRESSED

CS/626

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR ITS FAILURE TO
ASSIST THE COMPLAINANT IN THE HOUSING RE-ALLOCATION PROCESS

The Complainant was 84 years old and suffered from Osteoarthritis, which affected both his
knees. His government rented accommodation suffered from severe dampness and this was
further confounding his arthritis.

The Complainant’s predicament had already been investigated on two previous occasions by
the Ombudsman. On the first occasion? the complaint had been against the Buildings and
Works Department (B&W), over their delay in carrying out remedial works to the
Complainant’s flat in order to eradicate the said dampness problem'. This complaint was
sustained as the delay experienced by the Complainant had been inordinate (two and a half
years). Regrettably, the Ombudsman was subsequently informed by the Complainant that the
remedial works had not, in fact, eradicated the dampness problem.

In the case at hand, the Complainant had been categorised in the Medical ‘A’ list on 22
March 2004. On 29 December 2004 the Complainant wrote to the Department, explaining
his situation once again. The following is an extract from the said letter:

“As a sufferer of acute arthritis in both my knees...I now fear it is spreading to my arms. As

you can imagine the extreme damp...is aggravating my condition and forcing me to become
housebound; which in turn continues to deepen the extent of my pain and lack of mobility. 1
also now fear that in the latter part of my life I should be forced to endure this extent of
discomfort and pain, without the hope of remission. I have written several letters to you, and
now find myself at the end of my tether, I cannot see any other solution to my problem other
than relocation to a more suitable domicile. With the current housing shortage I am
surprised to see a single old man in a large 3 bed and kitchen house, when any young family
would greatly appreciate it. In closing all I am asking is for a more suitable home in which
to enjoy the rest of my days, and be free to move and be a part of the society I so dearly
love”.

The Complainant did not receive a reply to his letter, so the Ombudsman wrote to the
Department on 24™ January 2005, highlighting the Complainant’s plight and inviting their
comments.

By way of letter dated 1* February 2005 the Department replied to the Ombudsman’s letter,
explaining that all category ‘A’ medical cases had been recommended for priority allocation.
In any event, the matter would be brought to the attention of the Housing Manager as the
fact that the Complainant was significantly over-housed could be presented to the Medical
Advisory Committee (MAC) for a more favourable consideration. The Department,
however, stressed the fact that the final decision would rest with MAC.
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On 14" February 2004 the Ombudsman wrote to the Department, and requested an update on
the Complainant’s case. The Department phoned the Ombudsman on 14 February 2005 and
informed him that a pensioner’s flat, which the Complainant should be happy with, had been
earmarked for him.

By way of letter dated 8 March 2005 the Ombudsman sought a further update from the

Department. The Department did not reply, so he sent them a reminder letter dated 29 March
2005.

The Department phoned the Ombudsman on 31 March 2005, explaining that the only delay,
as far as they were aware, was as a result of Gibraltar Joinery and Building Services Ltd
(JBS), contractors for Government, needing to attach a seat to the Complainant’s shower in
order that he be able to use it. This was necessary as the Complainant would have otherwise
been unable to use the shower, due to his medical condition which limited his mobility.

The Department also informed the Ombudsman that, coincidentally, the Complainant’s
nephew worked at the Department and was the person responsible for dealing with JBS. This
meant that the Complainant would be regularly updated by his nephew. The Ombudsman
was assured that the Complainant would not have to wait much longer, and the flat in
question was practically ready.

On 14 April 2005 the Ombudsman spoke with the Complainant’s nephew, who confirmed
everything that the Department had said. He also explained that his uncle’s flat was nearly
ready, and he would soon be given the keys.

The Complainant was given the keys to his new government rented accommodation on 19
April 2005.

The Ombudsman drew attention to the fact that it had taken the Department just over one
year to re-house the Complainant, who was on the Medical A-list. All things considered this
was a reasonable timeframe, especially when bearing in mind the current shortage of
government flats ready for allocation.

The Department had established a system whereby decisions on medical cases were taken by
MAC based on factual evidence, and reports provided by the Department. Consequently, the
Department correctly followed the established procedures by referring the case to MAC for
it to take a decision and, as a result, the Department did not act maladministratively, thus the
complaint was not sustained.

The Ombudsman, nevertheless, highlighted the fact that he was not satisfied with this
procedure. He explained that it was the Housing Manager and not MAC who met with
members of the public. MAC was a faceless body charged with the responsibility of making
recommendations based on documentary evidence. This meant that MAC could not
experience, at first hand, the human element of cases and could be missing the valuable
‘human factor’ in the decision-making process.
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The Ombudsman highlighted the fact that the Housing Manager was usually more aware
than MAC of the applicant’s history and background. Although she may have provided
MAC with advice and background information on applicants, the final decision on a given
case is taken by MAC.

On this account the Ombudsman expressed the view that MAC should, in fact, act in an
advisory capacity, and final decisions should be taken by the Housing Manager. In this way
both the human element and documentary evidence could be considered, and a balanced
decision reached. Ultimately, MAC is charged with deliberating over the medical condition
of a client almost on an exclusive basis. The Department should be balancing this against the
applicant’s actual housing status (which could substantially aggravate or mitigate an
applicant’s situation).

FIRST CASE SUSTAINED; SECOND CASE NOT SUSTAINED;
THIRD CASE PARTLY SUSTAINED; FOURTH CASE SUSTAINED:;
FIFTH CASE SUSTAINED

RECOMMENDATIONS MADE
JOINT REPORT ON CS/629, CS/631, CS/647, CS/652 & CS/656
COMPLAINTS AGAINST THE HOUSING DEPARTMENT FOR INORDINATE
DELAY IN ALLOCATING A FLAT TO THE COMPLAINANTS AND FOR
HAVING REPEATEDLY LOST THE COMPLAINANTS HOUSING
APPLICATIONS

The First Complaint (CS/647)

The First Complainants were senior citizens who lived in a two bedroom apartment (3RKB)
in the Upper Town. The husband suffered from a heart condition and Parkinson’s disease
and in December 2002 they were categorised in the Medical A list. At the time of writing,
two and a half years since being categorised in the ‘A’ list they were still waiting for a
suitable flat to be offered to them and they complained to the Ombudsman that this was an
inordinately long time to wait for an allocation on urgent medical grounds.

The Second Complaint (CS/652)

The Second Complainants were an elderly couple who lived in a large 3RKB in the Upper
Town. Due to their frail health they asked to be reallocated to the Varyl Begg housing estate
area so as to be close to family. The Medical Advisory Committee accepted their request for
reallocation and on 5 March 2001 they were categorised on the Medical A list. The Second
Complainants explained that they knew that by limiting themselves to a specific housing
estate they would have to wait longer for an allocation but at the time of writing they had
been waiting four years for an allocation and this was an excessive amount of time,
especially since they knew of flats in Varyl Begg that had been empty for years. The wife
claimed that she noted down the addresses of these empty flats and took them to the Housing
Department, but apparently the clerks never showed any interest.
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The Department informed the Ombudsman that in April 2004 the Second Complainants
were offered a flat in the Laguna Estate which they turned down without even having viewed
it. The Second Complainants confirmed the accuracy of this statement explaining that when
they received their first allocation after three years of waiting they were extremely
disappointed to note that it was not in the area they had asked for. They therefore did not
arrange to view it and informed the Housing Department that they would not accept it.

In May 2005 they were offered another flat which was situated on a third floor. Although
this flat was within a housing estate very near to the Varyl Begg housing estate, they had no
option but to turn it down on the grounds that the flat was not suitable as the husband
suffered from acrophobia (a medical condition occasioning an abnormal fear of heights).

The Third Complaint (CS/656)

The Third Complainants lived at the home of the wife’s parents. In mid-August 2000 the
husband applied for housing, giving the address of his parents-in-law as his place of
residence. This application was not accepted, apparently on the grounds that he was not a
recognised tenant of those premises. One week later he handed in another application form,
saying that he was homeless. He claimed that since the application was accepted and he
subsequently heard nothing from the Housing Department, he assumed that he had been
categorised in the appropriate waiting list.

On 14™ January 2002 the Complainants’ child was born, and they took the birth certificate to
the Department for their file to be updated. They claimed that originally the document was
accepted, but then sometime between February and April 2002, they were informed that an
application in their name could not be found. After complaining verbally the couple were
advised to submit a new application which they did. What would now allegedly be their third
application was accepted on 24™ April 2002. The wife’s father suffered from a phobia that
was made worse by the overcrowded conditions they are living in so on 13 October 2003 the
Complainants were classified in the Medical A list. Additionally, the husband had recently
been diagnosed as suffering from epilepsy which illness was apparently triggered by the
stress of his home environment. He also had bald spots which the doctor attributed to the
same thing. They complained that they had been in the Medical A list for over eighteen
months and at the time of writing they had not even received even one offer of
accommodation.

The Fourth Complaint (CS/629)

The Fourth Complainants and their eleven month old daughter also lived in extremely
overcrowded conditions at the home of the wife’s parents. They claimed to have submitted
their first housing application some time in late 2003 when the wife was pregnant with their
daughter but in early July 2004, when they went to the Housing Department to enquire about
the status of their application, they were told there was no record of an application in their
name.

Page 82



- REVIEW & CASE SUMMARIES

On 7 July 2004 the Complainants lodged what they said was their second application. The
Complainants explained that they wrote to the Department on 15 September and 1 December
2004 describing their desperate housing situation but they never received a reply and it was
only when they went to the counter to make enquiries that they were again told that there
was no application in their name. Fortunately for the Complainants they had retained the
acknowledgement slip for the second application which they presented to the Department as
evidence. As a result, the Department said that they would look for the file and get back to
them. The documents were eventually located in January 2005 but at that stage the
Complainants claim to have been told that the application had not been processed because
the husband was registered as an authorised person residing with his mother in her
government flat and the mother had not gone to the Department to confirm in writing that
her son was no longer living with her. The mother alleged that she had already made the
above declaration but that it apparently had been lost.

The Department for its part denied that the first application was ever submitted, saying that
if it had, the application would have been acknowledged in writing. As regards the second
application, they denied that it had ever been lost; it was just left pending until the husband’s
exclusion from his mother’s flat was authorised which was finally the case on 26 January
2005 when the mother went to the Department and made the required declaration. The
second application was finally processed and backdated to the day that it was initially
lodged.

The Fifth Complaint (CS/631)

The Complainant claimed to have submitted her first housing application in August 2002.
One month later she went to the Department to enquire about the progress of her application
to be told that they had no record of an application in her name. Allegedly she filled in a
second application form and handed it in. When the Complainant’s son was born in April
2003 she went to the Department to update her application but she was again told that there
was no record of an application in her name. She again alleged to have submitted a third
application form and handed it in.

In January 2004 on the advice of the Action for Housing pressure group, she wrote a letter
complaining about the loss of her three consecutive application forms. The matter went to
the Housing Advisory Committee (HAC) which considered her case and decided that she
should complete and hand in a new application form.

Not satisfied with the above decision, she wrote once again to the Department asking them
to investigate how her housing applications could have been lost. This letter was followed by
a meeting between the Department, the Complainant, and her father, in which the
Department explained that they would not accept the Complainant’s allegations without
written evidence of the fact that she had submitted such applications. The Complainant
protested at this requirement, pointing out that at the time, when she submitted the three lost
applications, it was not the Department’s practice to supply receipts acknowledging that
letters or documentation had been handed in, and therefore she had no proof that she had
submitted the applications. The Department rejected this argument, saying that by April
2003 when she submitted her third application, housing applications were already being
acknowledged in writing.

Page 83



- REVIEW & CASE SUMMARIES

In response to the Ombudsman’s enquiries the Department repeated what they had already
told the Complainant, adding that when the Complainant allegedly submitted her last
application in April 2003, the Housing Allocation Section was already acknowledging
receipt of application forms by issuing receipts. In the absence of any proof to substantiate
her claims, she would have to reapply.

The delay in allocating a flat to the First, Second and Third Complainants.

The Ombudsman pointed out that complaints against the Housing Department constitute by
far the largest portion of his workload. Since the Public Services Ombudsman Ordinance
was enacted in 1998 the Ombudsman has dealt with over 3522 complaints/enquiries and out
of these 978 have been against the Housing Department (Ombudsman’s note: These figures
are correct as at the time of writing). Many of these complaints relate to the inordinately
long amount of time that applicants spend in the various housing waiting lists and in respect
of every such complaint the Department always explained that there are no empty flats
available and that when flats did become available they were allocated as they come in.

The Ombudsman accepted these explanations however he felt it necessary to highlight the
long time that all three Complainants had been in the waiting list. Government housing stock
is limited and on the one hand some government tenants are extremely well off, in some
occasions owning second homes or holiday homes whilst on the other hand, there are people
such as the Complainants who were waiting for an allocation and who in the meantime were
living in very overcrowded inappropriate conditions. The Ombudsman questioned the
fairness of this state of affairs and he expressed the view that steps should be taken to find a
solution to this problem.

The alleged loss of housing application forms.

The Ombudsman pointed out that ideally in cases such as these where members of the public
were claiming that they had submitted a housing application of which the Department had no
record, it was proper that the Department should require some sort of evidence of the same,
and what better evidence than the acknowledgment slip given to applicants when they
handed in the documentation. However, he expressed his concern at the fact that these
acknowledgement slips did not state that they should be retained by the housing applicant as
the only evidence of their application, nor that they would be the only way of verifying that
applications had been submitted; they also carried no record number and the Department
itself would have been unable to trace copies of these slips if required. The Ombudsman
articulated the view that, in his opinion, an inability to provide an acknowledgement slip did
not constitute solid grounds that established on the balance of probabilities that an individual
had never submitted a housing application. In the years since its inception, the Office of the
Ombudsman had dealt with numerous complaints dealing with application forms that had
allegedly been lost by the Department and he could not accept that in every single case the
complainant was wrong and the Department right.
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The Ombudsman expressed the view that good administrative practice demanded that
application forms be given a reference number and that a copy of all letters sent to a housing
applicant, including the letter of acknowledgment, be kept on file for future reference. The
Department failed to do this, shifting the burden instead on to the shoulders of the
unsuspecting applicant. What proof did the Department have that an acknowledgement letter
had been sent asked the Ombudsman? In his opinion it was unfair of the Department to place
the burden of proof on the applicants and the Department’s inability to confirm or deny
whether a person had submitted an application and their reliance on their clients to provide
acknowledgement slips as proof of submitting the said applications was inappropriate of a
government department.

The Department accepted that the acknowledgement slips given to housing applicants did
not create a proper trail and therefore, departmentally, they would be unable to provide proof
that a housing application had been submitted. They explained however, that statistically, the
number of persons alleging that they had submitted housing applications and had no
acknowledgement slips, was not material when compared with the total number of
applications received. The Department did accept, however, that their system needed
improving, and in this respect they would be carrying out a review with a view to
introducing a proper trail over the receipt of applications. The Department undertook to
instruct the Housing Manager to present the Ombudsman’s views and recommendations to
HAC.

The Ombudsman welcomed the Department’s commitment and he accepted that relative to
the high number of housing applications the number of complaints regarding lost
applications were few and far between. Whenever any of these instances were brought to his
attention, he pointed out, they needed to be dealt with in a proper manner. One lost
application, the Ombudsman declared, was a very important issue, especially when bearing
in mind the rigidity with which the said applications were dealt with and the long waiting
period that applicants are subjected to.

In connection to the Third and Fourth Complaints the Ombudsman declared that often in
complaints of this nature he is faced with conflicting claims by the complainant and the
Department, claims that are mutually exclusive. In some cases he cannot prefer one version
over the other for lack of evidence but in other cases he accepts one of the versions, basing
his decision on the balance of probabilities and on the administrative procedures in place.

The Fourth Complainants claimed that they were told by a clerk at the Housing Department
counter that their second application could not be found and that it was only when they
produced the acknowledgement slip that they were told that they would try to locate it,
which the Department eventually did. The Department denied that the application was lost. It
was left pending they said, until the husband’s exclusion from his parent’s flat was
authorised. Of course, the Department had nothing to support this contention. Should they
not have written to the applicants to inform them of this requirement? It is possible that these
two versions are not mutually exclusive and that the second application was simply
misplaced as a result of human error. If this complaint were a one off, this would have
probably been the Ombudsman’s conclusion and he would have made nothing of it.
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However this is not the case and in the years 2003 to 2005 the Ombudsman has investigated
six complaints' dealing with lost housing applications or of documents relating thereto? and
in every single one of these complaints the Department has argued that the documents or the
application were not submitted. Surely, declared the Ombudsman, everybody cannot be
lying all of the time.

In respect of the Third Complaint the Ombudsman pointed out that when they submitted
their second application in August 2000 they should not have assumed that their application
had been accepted and was being processed and they should have at least acquainted
themselves with the workings of the housing allocation procedure and ensured that the
application had been accepted. He accepted however, that this did not excuse the
Department’s loss of the applications and that if the applications had not been accepted for
whatever reason, the applicants should have been informed in writing.

With regard to the Fifth Complaint, the Ombudsman referred to an internal report prepared
by the Department for the Minister for Housing which in the Ombudsman’s opinion, was full
of inaccuracies and misleading statements. The report stated that on 19 January 2004 the
Complainant wrote to HAC and a Social Inquiry Report (‘SIR’) was prepared by a Social
Worker. The Department went on to say that HAC had made no recommendation and that
the Complainant was advised to become an applicant and follow the normal procedure. This
surprised the Ombudsman because it implied that HAC had considered the SIR and based on
this information they had reached their decision. The fact of the matter was that the SIR was
only prepared during March 2004, two months after HAC had already considered the matter.
It was finally taken into account when HAC reconsidered the matter, at the Complainant’s
insistence, during April 2004.

The internal report also stated that on receipt of housing applications, applicants are
requested, by letter, to contact the Environmental Health Officer in order to have their
accommodation inspected and have their application processed. In fact, no letter is given to
housing applicants upon submitting an application, only an acknowledgement slip. The
Department subsequently writes to Complainants, informing them to contact the
Environmental Agency. Needless to say, if the application was lost at the counter at the time
of submission, no such letter would ever be sent as there would be no records which would
prompt such action.

The report also categorically stated that at the time of the Complainant’s alleged second and
third applications, the issuing of receipts was implemented; notwithstanding, the Department
provided no proof of its own supporting this allegation.

The report also indicated that the Complainant had been deceiving the Department as her
child’s birth certificate noted a different address than that included in her housing
application, on 11 November 2004 the Complainant also handed in receipts of rent for a flat,
which was not her usual place of residence. The Ombudsman pointed out that the address on
the Complainant’s child’s birth certificate was that of the child’s father. The Complainant
had tried living with her boyfriend but she did not get along with his mother, so she had to
leave. The SIR forwarded to him by the Department actually explained all this, so there was
no reason as to why the Department should have accused the Complainant of deceit, she had
never hidden this fact from the Department.

Page 86



- REVIEW & CASE SUMMARIES

In respect of the rent receipts for a flat other than the address in her application form, the
Complainant handed the receipts to the Department personally in order to prove that she was
trying to better her situation without government assistance. The Complainant, despite
allegedly personally informing the Department of this, was nonetheless again accused of
deceit.

The Complainant had also been accused of deceiving the Department by providing
conflicting dates as to her original application. There was a very simple explanation for this,
however, as it was the Ombudsman’s Office which had assisted the Complainant in
preparing the said letters. The Complainant claimed to have made her first application during
August 2001, later she realised that she was only 20 years old at the time, so she sent the
same letter again, amending August 2001 for August 2002. The Department had not sought
an explanation from the Complainant, and subsequently indicated that she had been trying to
deceive them.

The above accusations, the Ombudsman declared, had never been put to the Complainant
and she had been oblivious to the Department’s belief that she was deceiving them. He
reminded the Department that it was a basic principle of natural law (procedural fairness) to
let a person know the deficiencies in their arguments, and why they have not been accepted.
In this case the Department had not even had the courtesy of informing her of its concerns,
let alone of affording her the opportunity to provide an explanation.

The Ombudsman sustained the First Complaint, pointing out that the First Complainants
were being made to wait for a suitable flat to become available for an inordinate length of
time and this, on the Medical ‘A’ list, was unacceptable. He could not sustain the Second
Complaint. The Complainants therein had been made two offers of accommodation, the first
of which they did not view on the grounds that it was not in their choice of location and the
second one for health reasons. It was unfortunate but the Second Complainants would
simply have to wait for an apartment to become available in their area of choice.

He sustained the first part of the Third Complaint and the Fifth Complaint pointing out that
he would have been very hesitant to do so had this been a one off allegation of a lost
application or documents. This was not the case however and he could not accept that six
different complainants', who had lodged their complaints independently of each other, could
be wrong and the Department right without providing any proof to sustain their stance?.

He did not sustain the second part of the Third Complaint, pointing out that the Third
Complainants were in the appropriate waiting list and technically maladministration had not
been committed. The Ombudsman put his stress on the word ‘technically’ pointing out that
the Department are the managers of Gibraltar’s public housing stock and the role of a
manager is to manage the assets over which they have control to the benefit of both the
assets and the people on whose behalf the assets are being managed. The housing shortage is
a drastic problem and drastic problems require drastic solutions. Ultimately it is the
Department’s responsibility as managers of the government’s housing stock to assess their
housing policy and decide whether the existing resources can be run in a more efficient and
fairer manner.
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As regards the Fourth Complaint, the Ombudsman sustained it in full, pointing out that:

i the acknowledgement slips issued by the Department when an application was
handed in, did not state that they should be retained by the housing applicant as
evidence of their application,

ii. the Department’s inability to confirm or deny whether a person had submitted an
application and their reliance on their clients to provide acknowledgement slips as
proof of submitting the said applications was inappropriate of a government
department,

iii. if the department had queries regarding dates or facts submitted by the Complainant
in her application, the rules of natural law and procedural fairness dictated that
these be put to the applicant to enable her to explain herself. It was wrong of them to
decide unilaterally that the applicant was lying and her application should therefore
be dismissed, and

iv. the Department refused to accept the possibility that they may have lost the
Complainant’s application, which considering that this was far from being the first
complaint alleging lost application/s, was a distinct possibility.

The Ombudsman recommended that the Department keep a better trail of submitted housing
applications. The acknowledgement slip should highlight that it must be retained, and a
reference number should nevertheless be issued in respect of all submitted applications
before any other process was initiated. This would guarantee that even if an application was
lost at the counter, there would be a reference number which the applicant could quote and
verify that his/her application had indeed been submitted.

In light of the fact that the Complainant had been making representations to the Department
since January 2004, the Ombudsman also recommended that the Fourth Complainant’s
application be backdated as from that date.

UPDATE

The Department accepted the recommendations relating to the ‘housing application trail” and
they took immediate steps to put them into effect.
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CASE PARTLY SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED

CS/630

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR THEIR DELAY RE-
HOUSING THE COMPLAINANT WHO WAS LIVING IN OVERCROWDED
CONDITIONS AND FOR NOT TEMPORARILY DECANTING HER SO THAT THE
BUILDINGS & WORKS DEPARTMENT COULD CARRY OUT OVERDUE
WORKS TO HER FLAT

The Complainant was a single mother who lived with her two sons and one daughter in a
two bedroom flat (3RKB). The poor state of her flat had been the subject of another formal
investigation carried out by the Ombudsman' which revealed the extent of the necessary
repairs. Although repairs had been previously undertaken at her flat to combat the dampness
problem which was eroding the walls and floors, these were to no avail as the same problems
soon returned.

The Complainant approached the Ombudsman once again complaining that she lived in
extremely overcrowded conditions and instead of going up in the waiting list, she was going
down and in the meantime her living conditions were deteriorating. In October 2004 the
Complainant wrote to the Department complaining that she had found a dead rat in her
bathroom:

‘I would like to know if a rat should attack one of my children (god forbid) or if in the long
run they get lung problems from the fungus that grow in the dampness who will be held
responsible, at the moment they are already suffering from bronchitis. They do not want to
go to school because other children call them names as they are always smelling of
dampness no matter how often I wash their clothes the smell is encrusted, in the materials
and on their hair’.

The Complainant could not understand why the Department would allow them to live in
such desperate and poor conditions for seven years, yet instead of assisting her family in
progressing up the waiting list, they allowed them to slip down and the required repairs were
not undertaken.

The Department did not reply to the Complainant’s letter so, during February 2005, the
Ombudsman wrote to them setting out the Complainant’s complaint and inviting their
comments. The Department replied by explaining that they had asked for a surveyor’s report,
and were waiting for the outcome before deciding on how to proceed. The Ombudsman
subsequently revisited Case No 566, as he was under the impression that all required surveys
had already been carried out, a timeframe for the works established, and all that was required
was a date for the decanting of the Complainant so that the works to her flat could be carried
out once and for all. The report revealed that the Ombudsman was correct, and what the
Department was requesting had already been prepared, submitted and accepted.
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When the Complainant lodged her Complaint against the Department during February 2005,
the Ombudsman was very disappointed with both the Department and B&W as they seemed
to be passing the problem backwards and forwards without actually addressing and resolving
the matter. He wrote to B&W asking them for an update.

B&W’s reply explained that they had already informed the Department on a number of
occasions that the works would take approximately two weeks to complete. They were
waiting for the Department to decant the Complainant.

In reply to the Ombudsman’s enquiries the Department explained that the refurbishment of
the Complainant’s flat was on a priority list with other flats in similar circumstances to be
refurbished and/or repaired by B&W. When her turn came she would be given a room in a
local hotel for the duration of the works.

The Ombudsman acknowledged that the Department had now committed itself to decanting
the Complainant to a hotel, as soon as B&W reached her turn on the waiting list. B&W, on
its part, gave a commitment to commencing works on her flat by the end of 2005.

The Ombudsman pointed out that it was usually the Department which had to arrange for the
decanting of their clients into a local hotel whenever this was necessary. In this case, the
Department had forgotten that there was already a commitment to decant the Complainant,
and requested confirmation that this was absolutely necessary.

It took the Department three months to realise its error, and this was only because the
Ombudsman sent them all the relevant correspondence he had retrieved from Case No 566
and directly from B&W itself. This should not have been necessary and could have been
avoided had the Department been up to date with its records. This ineptitude, the
Ombudsman declared, amounted to maladministration, and in this respect he sustained the
complaint.

Both B&W and the Department had now agreed that the Complainant would have works
carried out to her flat by the end of the year. The Ombudsman could only hope that this time
round the assurances would finally materialise.

The Ombudsman could not sustain the part of the complaint corresponding to the delay in
being re-housed as the Department had followed the correct procedure. Nevertheless the
Ombudsman once again wished to highlight the long waiting time that those applying for
government housing had to wait to be offered accommodation.
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CASE SUSTAINED
NO RECOMMENDATIONS WARRANTED
BUT SERIOUS VIEWS EXPRESSED

CS/634

COMPLAINT MADE AGAINST THE HOUSING DEPARTMENT FOR IGNORING
THE DEPLORABLE STATE OF THE COMPLAINANT’S FLAT AND AGAINST
THE DEPARTMENT OF BUILDINGS AND WORKS FOR NOT CARRYING OUT
THE NECESSARY REPAIRS TO THE SAID FLAT

The tiny house was situated at the end of a narrow alleyway. Its roof was not tiled and the
beams and wooden boards that served both as the ceiling of the tiny mezzanine floor and as
the roof of the house, were covered with a tarpaulin. Needless to say the roof was not
insulated and the house was freezing cold in winter and very hot in summer. Some of the
windows were smaller than the actual window opening, leaving a substantial gap open to the
elements even when the windows were firmly shut. Another one had the panes broken and
was covered with cardboard and yet in another window, the outer cill was about fifteen
centimetres higher than the frame. Thus when it rained water would accumulate in that area
and seep into the house. A steep wooden ladder led up to the mezzanine floor which served
as the bedroom. The party wall dividing the bedroom from the neighbouring house was
simply pieces of plywood nailed to a timber frame and one could peer into the neighbour’s
house through the joints in the plywood.

The above is not the description of a shack in a third world slum. It is the description of the
Complainant’s government flat in Gibraltar’s Upper Town and in his complaint the
Complainant expressed his frustration and anger at the Ministry for Housing’s two
constituent departments, the Housing Department (the Department) and the Department of
Buildings and Works (B&W) (together ‘the Housing Ministry’ or ‘the Ministry’), for having
allowed him to live in these conditions for ten going on to eleven years.

The first record of a written complaint by or on behalf of the Complainant to the B&W
concerning the state of his flat is by letter dated 7 April 2003 from his social worker. In the
letter the social worker points out that the Complainant was a “known case to the Social
Services” and describes the bad state of repair of his living accommodation. “The
Complainant has no resources” says the social worker, so “please investigate and act
urgently.” No reply to this letter was ever received and certainly no action was taken.
Subsequent to the above and in response to representations made to the Department by the
Complainant, the Housing Manager visited the flat as did a housing inspector in March
2004. The inspector compiled a report which was forwarded to B&W but no further action
was taken pursuant to this report.

On 19 May 2004 the Complainant wrote to the Department asking them to carry out repairs
to his flat. By reply they informed him that four requisition works were pending at the
Estimating Section. They noted that he had been waiting for these repairs for a long time and
that he had also attended the Housing Allocation Counter and informed the attending officer
that the condition of the flat had deteriorated to such an extent that the floors had rotted
through.
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The Department went on to inform the Complainant that a surveyor’s report had been
requested from the Ministry for Housing’s Technical Section to ascertain the severity of the
condition with the intention of decanting him from his present accommodation and they
assured the Complainant that he would be advised of the surveyor’s recommendations as
soon as the report was carried out.

Nine months later, in February 2005 the Ombudsman wrote to the Department enquiring
about the surveyor’s report. In its response they said that a Civil Engineer from the
Technical Section had inspected the flat on 8 June 2004 and his key recommendations
pertained to broken floor tiles and the leaking roof. The mezzanine level was found
structurally sound with no signs of sagging or rot. The report confirmed that decanting due
to structural damage was not required.

Having visited the flat and formed the view that the Technical Section’s report did not
accurately reflect the state of the flat, the Ombudsman asked the Chief Executive of B&W to
visit the same and submit his professional opinion as to the works required. The Chief
Executive agreed and in his report, (Ombudsman’s note: on which the description contained
in the Introduction to this report is based) he recommended that the Complainant and his
wife be permanently moved to another government flat and if this was not possible they
should be moved temporarily until extensive refurbishment works could be carried out.

The Department accepted the Chief Executive’s recommendations and the matter was
referred to the Housing Manager for action to be taken. At the time of writing the
Complainant was still waiting to be moved.

The Ombudsman sustained the complaint in full, expressing his shock at the conditions in
which the Complainant and his wife were living and voicing his grave concern at the
complacency shown by Housing Ministry in this respect. It was worrying that, despite the
countless number of reports written by him over the years, criticising the Housing Ministry’s
treatment of their tenants and suggesting ways of improving this Ministry’s practices, it
seemed that as far as this tenant was concerned his words of advice had had no effect and the
Housing Ministry had gone about its daily business with nonchalance, apparently
unconcerned by the Complainant’s appalling living conditions.

The Ombudsman went on to express his disquiet at the fact that the report made by the
Department’s Technical Section did not seem to portray the true state of the flat accurately
and that furthermore, nothing practical was done pursuant to that report. The Ombudsman
noted that had he not asked the Chief Executive of B&W to carry out a survey of the flat the
Complainant would not have been categorised as a decanting case. The Ombudsman pointed
out that as the Complainant’s landlords the Department had the responsibility to maintain the
flat in habitable condition. He failed to understand the reason for their laissez-faire attitude.

At the time of writing the decanting had been approved and the Department was waiting for
a suitable flat to become available. However, they informed the Ombudsman that there were
five other tenants waiting to be decanted and due to lack of resources and to other
commitments the Department of Buildings & Works could only refurbish one flat at the
time. The Complainant was fifth in the list which meant that he had a long wait.
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The Ombudsman expressed the view that considering the serious lack of flats for allocation
available to the Housing Department, they should seriously consider reviewing their housing
policy to assess whether enough was being done to enable them make the most of existing
resources.

CASE SUSTAINED
RECOMMENDATION MADE

CS/637

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR THEIR
INSENSITIVITY AND LACK OF PROACTIVITY IN HANDLING THE
COMPLAINANT’S HOUSING APPLICATION AND ANOTHER MATTER

The Complainant’s Version

The Complainant first applied for government housing on 1 February 1993. In late 2001 her
now ex-husband had physically evicted her and their young son from their privately rented
property and she moved back-in with her parents where she now lived in what she said were
very overcrowded circumstances.

Some months later, in May 2002 she approached the Housing Department explaining her
situation and enquiring about the status of her application. She distinctly remembered
speaking to a young male clerk whom she said was very dismissive of her to the point of
being rude. He told her that her application had been suspended because she had not replied
to the yearly reminder letters. The Complainant claimed that she had never received such
letters and she asked that her application be reinstated, stressing the urgency of the situation,
but the clerk declined, telling her that she would have to submit a new application.

As advised, she tried to submit a new application but was told that this was not possible until
her husband signed the separation agreement. The Complainant claimed that she had
attempted to explain that she was finding it very difficult to get her ex-husband to co-operate
and that he was refusing to sign the separation agreement. She also stressed that while she
waited for him to sign the documents she and her young son were still living in extremely
overcrowded conditions and pointed out that in any case she did not own a property nor did
she have a government flat so why the insistence on the separation agreement. The clerk
reiterated that nothing could be done until she was legally separated from her husband.
When she asked for a meeting with the Housing Manager she was advised to write to her and
was then escorted out of the premises by the security guard. The Complainant wrote to the
Housing Manager in mid-June 2002 but never received a reply.

One year later, in May 2003 the separation finally became legal. Within a week she went to
the Department to be told that there had been no need for her to be separated in order to
reapply and that she could have applied a year earlier. The Complainant asked that her
application be backdated, to be told that there was no evidence of her going to see them a
year ago. The Complainant also produced a copy of a letter from the Department dated 14
April 1993, as proof that she had applied for housing in 1993 but the clerk apparently
refused to accept it, reiterating that there was no record of such an application on file.
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Resigned to having wasted at least one whole year, the Complainant filled in a new
application form but once again it was not accepted, this time because she had given her
address as that of her parents’ house who were also government tenants and she was not an
authorised tenant. After some discussion the Department agreed to allow her application as
long as her father signed a form giving consent for her to be included in his tenancy.

The Complainant alleged that this caused more delays as she had never got on with her
father and he refused to include her in his tenancy. In the end the Complainant’s mother

managed to persuade him to sign the agreement.

The Department’s Response

On 24 September 2003 the Department wrote to the Complainant informing her that the
Housing Allocation Committee (HAC) had considered her case and had decided that her
application could not be backdated to 1993. They explained that back in 1994 a well-
publicised exercise was carried out to verify which applicants were still interested in
Government accommodation. The new Housing Lists were then subsequently posted at
every public counter similarly as any new Register of Electors, etc. In 1997 the new housing
database was collated and there was no record of her application, nor, indeed, did they have
any returned annual review letters or notification from the Complainant of a change in
circumstance i.e. marriage, change of abode, etc. HAC could, therefore not recommend re-
instating the application due to the lapse of ten years since the original application was
made, and to the absence of any evidence of her interest in the application during this period.
The Department further pointed out for the record that at the time the Complainant had been
escorted out of the Departmental offices by a security guard because she had also been very
rude to the staff.

In her reply (the November 2003 letter), the Complainant pointed out that whether it was a
mistake on her part for not having followed her application through or a mistake on the part
of the Department for not sending her any registered correspondence or for not making her
aware of the need to review her application, it would be fair to assume responsibility on both
their parts and come to some sort of compromise whereby half her application in years be
cancelled, leaving her with a five year application and not ten. The Complainant went on to
add that she was never informed formally, in writing that her application had been cancelled
and whereas she had proof of application the Department could not prove by way of written
correspondence that her application was ever cancelled. By way of compromise the
Complainant suggested either that should her request be turned down, that her new
application dated 1st October 2003 be considered as from June 2002 which was when she
first approached them with her problem. Her point was that should she have been correctly
informed then (June 2002) that her first application of 1993 was not valid and she would have
immediately reapplied.

The November 2003 letter and the suggestions contained therein were considered by the
HAC and rejected. At the time of writing (June 2005) the Complainant had been in the list of
housing applicants requiring accommodation on an urgent basis (the Social A list) since
November 2003.

Page 94



- REVIEW & CASE SUMMARIES

The Ombudsman pointed out that in the November 2003 letter quoted above, the
Complainant declared that whereas she had proof that she did apply for housing in 1993, the
Department had no evidence that the said application was ever cancelled or that she had been
notified of the same. The purported evidence held by the Complainant was the April 1993,
letter which refers to an ‘Application for Accommodation No. H020243  and is addressed to
“Mr/Mrs” followed by the Complainant’s maiden name which is obviously also her parents’
surname. The given address is that of her parent’s. The letter then starts “Dear Sir/Madam”
and neither the ‘Mr’ in the address line nor the ‘Sir’ are crossed out. On enquiry from the
Complainant as to how she could claim that the letter was evidence of her application when
it was apparently addressed to her parents she explained that this was not the case. It was
addressed to her and they had not bothered to cross out the Mr/Mrs and write Miss. She
further explained that at the time she worked at the then Housing Agency and she knew from
personal experience that Mr or Mrs and Sir or Madam as the case may be were never crossed
out to reflect the circumstances of the housing applicant, nor was the word ‘Miss’ ever
added. The Complainant added that the application referred to therein could not be her
parents’ because the address to which the letter was sent was that in which her parents still
lived and which was allocated to them in 1989. She also claimed that from the number of
points allocated to the applicant it was clear that the application could not have been her
parents’ but hers.

On 1 February 1993 when application H020243 was made, the Complainant lived with her
parents and brother in government housing. The Ombudsman accepted that the application
could not have been made by the Complainant’s parents who were adequately housed at the
time. It was also not made by the Complainant’s brother who was twelve at the time so the
applicant must have been the Complainant’s. In an attempt to positively identify the
applicant in question, the Ombudsman asked the Department for a copy of the actual
application form but he was told that this was impossible as it could not be located. In the
circumstances and on the balance of probabilities, the Ombudsman came to the conclusion
that the letter was proof of the Complainant’s claim that she had submitted an application in
1993.

The Ombudsman went on to refer to the Department’s September 2003 letter and to the
explanations set out therein justifying HAC’s decision not to backdate the Complainant’s
application. One of the basic rules of good administration is that if a decision has been taken
that will adversely affect the rights of a member of the public, the person affected should be
contacted with the view of obtaining his comments before the actual decision is
implemented. The person should be informed of the decision by registered mail as a way of
ensuring that the letter reaches him or her. To carry out a “well-publicised exercise” to verify
which applicants were still interested in Government accommodation, is indeed important if
not crucial for the Housing Department however, it should not be assumed that every person
in the housing lists reads newspapers and watches television, indeed, the Complainant might
have been away on a prolonged trip and only returned to Gibraltar after the exercise was
completed.

The Ombudsman then referred to the Department’s claim that the Complainant’s 1993
application had been suspended due to lack of interest on her part. She had never returned
any of the annual review letters they argued, nor had she notified them of changes in her
personal circumstances such as her marriage and the birth of her son.
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The Department argued that even though they had no concrete evidence that the review
letters had been received by the Complainant, it should be assumed that on the balance of
probabilities, they had been received and she had shown no interest in her application which
she only remembered existed once her marriage broke down. In the circumstances they
argued that they had acted properly in cancelling her application.

In this connection the Ombudsman recalled complaint number 434 (C/S434 Annexe to the
Public Services Ombudsman’s Annual Report 2003, P46) and noted the similarities between
the complaint under consideration (‘CS/637’), and CS/434 written in June 2003. In CS/434
the complainant applied for housing in 1994, one year after the Complainant in this current
complaint. In this latter case, the Department declared that they had no record of the
Complainant’s application, nor of any returned annual review letters or notification from her
of a change in circumstance i.e. marriage, change of abode, etc. In CS/434 on the other hand,
the complainant therein did hand in copies of her marriage certificate and of the birth
certificate of her son. She also named the clerk whom she used to deal with in her visits to
the Department, who was traced at another government department. The clerk remembered
having dealt with her over the years and recalled that when she first applied the
complainant’s mother was the one who brought the application into the Ministry. She also
recalled the birth of the complainant’s son. (The clerk however claimed not to remember
whether a copy of the son’s birth certificate had actually been given to the Department and
she refused to sign a written statement confirming that she recalled dealing with the
complainant over the counter on a regular basis). The Ombudsman found it ironic that in this
current case (CS/637) where the Complainant had written evidence that she had applied for
housing as claimed by her, the Department used the fact that the Complainant had apparently
never notified them of changes in circumstance to justify their refusal to backdate her
application whereas in CS/434 where they were so notified, they also refused to backdate the
application, on that occasion because she had no writfen evidence that the lost application
had been acknowledged or processed.

Returning to the matter at hand the Ombudsman accepted the Department’s argument that if
the review letters had been sent, then it could be assumed in theory that on the balance of
probabilities, they had been received by the Complainant and that she had shown no interest
in her application. The Department however, had no evidence that annual review letters had
ever been sent to her and in order to give the Department the benefit of the doubt two
assumptions had to be made, i.e. that the letters had been sent and also that they had been
received. Furthermore, even if the Ombudsman assumed that the review letters had been sent
by the Department and received by the Complainant, the Department had still not acted
properly by cancelling her application the way it did. The lack of affordable housing is a
problem that has plagued generations of Gibraltarians and housing applicants face years
even decades of waiting time before they are allocated a flat. To cancel an application means
that the applicant has to submit a new application, with all the waiting time that this entails.
The Ombudsman expressed the view that if an application has to be cancelled due to lack of
interest, the applicant should at least be given a written warning, which should be sent to him
by registered post. It was inconceivable that such a drastic step be taken without giving the
person concerned the chance to act.
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The Ombudsman went on to refer to the events of May 2002 when having been told that her
1993 application had been suspended and that she should submit a new one, the Complainant
was allegedly told by the housing clerk that it was not possible for her to submit a new
application until her husband signed the separation agreement. As pointed out above, this
advice turned out to be erroneous and as a result, the Complainant only reapplied for housing
one year later in May/June 2003. The Ombudsman expressed the view that at the very least
her application should be backdated by one year.

As pointed out above the Social A list is a housing list for applicants who need
accommodation on an urgent basis on social grounds. In November 2003 the Complainant
was categorised in this list and at the time of writing nineteen months later, she had still not
been made an offer of accommodation. The Department accepted that this situation was far
from ideal but, they said, there were no houses available.

The Ombudsman was of the opinion that once again he had to highlight the manner in which
the Housing Department dealt with cases such as the one in hand. Whilst being conscious
that the Department has a duty to ensure that administrative matters are dealt with correctly
and according to procedure, this department has never admitted to the possibility of being in
the wrong or, at least, that a Complainant’s allegation could be correct. Instead it stubbornly
refuses to accept what to others, to the Ombudsman at least, is fair play.

After considering the facts and arguments put to him by both parties, the Ombudsman
sustained the complaint in full, pointing out that whereas the Complainant did have written
evidence that she had submitted an application as far back as 1993, the Department had no
evidence whatsoever that she had been sent annual review letters. Furthermore, in May 2002
the Complainant was erroneously advised that it was not possible for her to submit a new
application until her husband had signed the separation agreement and relying on this advice
she did not submit a new housing application until one year later, thus losing a year’s
waiting time. The Ombudsman went on to refer to the Complainant’s November 2003 letter
in which she recognised that both she and the Department were at fault and suggested that
they both assume responsibility. Accordingly she raised the possibility that her application
be backdated by five instead of ten years. He expressed his agreement with the
Complainant’s suggestion and recommended that her application be backdated five years.
Alternatively, if the Department decided not to accept this recommendation he
recommended that the application should certainly be backdated by one year. Before closing
his report the Ombudsman pointed out for the record that all references to ‘the Department’
refer to the Department in its entirety and should be deemed to include the three constituent
housing committees.

UPDATE

After this report was closed the Department accepted recommendations made by the
Ombudsman in another complaint and in order to improve the service to housing applicants
they advised the Ombudsman that a new system of acknowledging application forms would
soon be introduced whereby the acknowledgment slip which was now being used would be
cross referenced by introducing a record number which would be common to both the
application form and a register. The register would record the number, the name of the
applicant, and the application address.
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On hearing about this innovation the Complainant commented that had they had such
records when she first applied for housing in 1993 the Department would have been able to
verify that they had not sent her annual review letters as claimed by her and they would not
have suspended her application. The Ombudsman agreed with the Complainant and
expressed the hope that the Department would backdate the Complainant’s application.

CASE SUSTAINED
RECOMMENDATION MADE

CS/645

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR REFUSING TO
PRIORITISE THE COMPLAINANT FOR AN EMERGENCY ALLOCATION

Background

In April 2003 the Complainant left the matrimonial home with her young son in order to live
with her boyfriend. Her relationship with the boyfriend broke down and two months later she
found herself homeless. A friend took her in out of pity but after ten months the husband
asked her to leave and another friend who lived in the same building took her in. At the time
of writing she was still living with the second friend.

On 21 September 2004 the Social Advisory Committee ‘SAC) categorised the Complainant

in the list of housing applicants requiring an emergency allocation of housing (the Social A
list).

On 17 November 2004 the Complainant wrote to the Housing Manager informing her that
her friend (the first friend) had asked her to leave and that another friend (the second friend)
had taken her in. In her letter she begged the Housing Manager to give her a priority
allocation. By way of reply she was informed by the Department that they had information
that she was living with her boyfriend. The Complainant vehemently denied this, stressing
that she was sleeping with her young son in a single bed in her friend’s house. She went on
to describe the tension that existed between herself and her son on the one hand and her
friend’s 21 year old son on the other who resented the intrusion and she asked once again to
be given a priority allocation. The Department refused her request, saying that flats were
allocated to applicants in the Social A list purely by date order.

In the months that followed, the Complainant made repeated requests for an emergency
allocation. She described how her friend’s family resented the intrusion that she represented;
she described how her friend’s daughter would soon be returning to Gibraltar from the UK
and that when that happened she would be asked to leave. Her friend also wrote to the
Housing Manager saying that she could not throw a mother with her young child out to the
streets but her daughter was returning home and she needed the room occupied by the
Complainant. The friend never received an answer to her letter and SAC refused to entertain
these requests informing the Complainant that she would have to await her turn in the list. In
August 2005 the Complainant together with her friend went to see a Housing Department
official.

Page 98



- REVIEW & CASE SUMMARIES

The friend explained once again that her daughter would soon be returning to Gibraltar, she
could not ask the Complainant to leave because she had nowhere to go to but then she would
have no room for her daughter. “What shall 1 do” she asked? “That’s your problem”
allegedly answered the official.

In his considerations, the Ombudsman pointed out that as described above, housing
applicants who require an allocation on an urgent basis due to the inadequate conditions in
which they live, are categorised in the Social A list. Allocations to applicants in this list are
by date order, meaning that housing applicants who were categorised first are allocated a flat
first, irrespective of the inadequacy of their current living accommodation. It could therefore
be that for example, a single mother who is living with her parents, albeit in extremely
overcrowded circumstances, will be allocated a flat before a fellow single parent who is
physically homeless or is dependent on the goodwill of strangers.

The Ombudsman has written numerous reports on the length of time that housing applicants
in the various housing lists have to wait until they are allocated a flat. In all of those cases he
has expressed his views on the long waiting lists and on possible steps that could be taken in
order to ‘free up’ more government housing'. In the current case, other than the fact that an
applicant whom the Department agreed should be housed urgently, (as evidenced by the fact
that she was on the Social A list) had been waiting for years for an allocation, there was the
added dimension that she was homeless. A friend who was ultimately a stranger had taken
her in out of the goodness of her heart, but as she had taken her in she could also ask her to
leave and the Complainant would have to do so, possibly at a moment’s notice. So this was
the scenario, a single mother with her five year old child who could find themselves in the
streets with little or no warning, had appealed to the Department for a priority allocation and
the Department had refused. Why they had refused was the enigma. The Ombudsman had
asked for the reason for this decision a number of times but all he was told was that SAC had
considered the Complainant’s claim that she had been told by the friend with whom she was
living, that she would have to leave because she needed the space, but that no
recommendation was made. No reasons were given as to why they did not consider this to be
grounds for immediate prioritisation.

The Ombudsman pointed out that it was not his role to say whether or not the Complainant
should be prioritised, but it was his role to ensure that when coming to their decision SAC
had considered the entirety of the Complainant’s circumstances and he had no evidence that
this was the case. He had written to the Department stressing the urgency of the situation and
he had also spoken to them on a number of occasions but he was always left with the
frustrating feeling of having been speaking with a brick wall.

At the time of writing this report the Complainant was still waiting for an allocation in the
Social A list and judging from her position in the list and the current rate of allocations per
month, the Ombudsman doubted whether she would reach anywhere near the top of the list
in the near future.

Page 99



- REVIEW & CASE SUMMARIES

The Ombudsman sustained the complaint in full, pointing out that the Complainant was
entitled to know why her case did not merit prioritisation and the Department had failed to
discharge their duty to supply her with this information. The Ombudsman recommended that
SAC reconsider this case and that if they decided once again that if it did not merit
prioritisation they should write to the Complainant, giving her the reasons for their decision.

The Ombudsman went on to say that the Department’s failure to give the Complainant
substantive reasons for their decision not to prioritise her was another example of a problem
that had been highlighted by him on numerous occasions. Housing applicants often wrote to
the Department, describing their problem and making a request. Inevitably they would pour
their hearts into this letter and after considering the request, whatever it may be, the
Department would answer them with a one liner saying that the committee had not made a
recommendation. The Ombudsman was of the view that this sort of reply was unacceptable.
They should give substantive reasons.

With these words the Ombudsman closed his report.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED

CS/660

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR THE DELAY IN
SUBMITTING THE COMPLAINANT’S CASE FOR CONSIDERATION BY THE
MEDICAL ADVISORY COMMITTEE

On 7 February 2005 the Complainant wrote to the Housing Department explaining that due
to her husband’s heart condition and to the state and location of her flat on a third floor in a
building without a lift, it was no longer suitable for them. She asked to be decanted and
allocated another flat on a ground floor or in a building with a lift. By reply she was
informed that she should provide medical letters for referral to the Medical Advisory
Committee (MAC). Following this advice she provided a letter from her G.P in which her
husband’s name was mistakenly referred to as ‘Adolfo’ instead of ‘Alfred’. Accordingly she
was informed that this letter was not acceptable and that a letter from another medical
practitioner would also be required as well as a detailed medical letter explaining her
husband’s problems.

In response to the Ombudsman’s enquiries the Department explained that when the
Complainant handed in the mistaken letter she was told that it could be accepted as it was
and there was no need for her to have it corrected. However, she insisted that she wanted to
take it back to the doctor so that it would be corrected. Similarly, the Complainant
mentioned that she was going to hand in a letter from a second medical practitioner to
present to MAC. The delay in taking her case for review was due to the time that was taken
for this letter to be handed in. MAC never requested a second letter in order to make an
assessment in this case.
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The Ombudsman questioned this version of events, pointing out that by letter from the
Department to the Complainant dated 20 May 2005, they had informed her that in order for
MAC to discuss her request for an exchange due to medical problems it was necessary for
her to submit a detailed medical letter explaining her husband’s problems for consideration
by the Committee.

The Ombudsman pointed out that considering that the only person bearing the Complainant's
surname, who was born on her husband’s date of birth and who lived at her address with her
phone number, was her husband he failed to understand why the Department felt it necessary
to make the Complainant chase her G.P. for a corrected letter and why she was requested to
provide an additional letter from another practitioner. Furthermore asked the Ombudsman,
considering that the Complainant and her husband were elderly people, why was her case not
taken to MAC with the first medical letter, this would have avoided delay? If further
information as to the husband’s condition was required, then this could have been obtained
directly by the Department from the Gibraltar Health Authority with the Complainants’
consent. MAC eventually reviewed the case and on the recommendation of the Department
of Buildings and Works it was decided to decant the Complainant and her husband, prior to
repair works commencing in her flat. At the time of writing, she was waiting for a suitable
flat to become available.

The Ombudsman sustained the complaint, pointing out that he could see no justification for
the Department’s refusal to accept the first medical letter and for their requests for further
medical reports. The Ombudsman went on to express the view that where possible
government departments should strive to make life easier for members of the public and cut
down beauraucracy to a minimum.

CASE NOT SUSTAINED
BUT SERIOUS VIEWS EXPRESSED

CS/668

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR NOT
CATEGORISING HER IN THE HOUSING LIST FOR APPLICANTS WHO
REQUIRE ACCOMMODATION ON AN URGENT BASIS

The Complainant and her two daughters lived in a small boat moored in what used to be the
Sheppard’s Marina. On 7 March 2005 she wrote to the Housing Department describing the
poor state of the boat. “Rain pours in through the roof and walls during storms and
continuously blows off all electrics. The owner of the boat is uncontactable to request
repairs.” She went on to ask to be categorised in the list for housing applicants who require
accommodation on an urgent basis (the Social A list). A month later she wrote again saying
that the only land access to the berth where her boat was moored was via a major
construction site which was now off limits to non construction workers. She now lived in
what effectively was an island and the only way of getting to ‘the mainland’ was by row
boat. Winter and stormy weather was fast approaching and she feared for her safety and that
of her two daughters.
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In her complaint to the Ombudsman the Complainant pointed out that in order to be
categorised in the Social A list she was being asked to produce an eviction notice from the
owner of the boat which she said she was unable to obtain because the owner was not
contactable. In the circumstances she said, this request was unreasonable.

In response to the Ombudsman’s enquiries the Department explained that that the
Complainant could not be considered on social grounds as a homeless case until she
produced evidence that she was going to be evicted. The Social Advisory Committee (SAC)
had considered this case, but no recommendation was made due to lack of evidence. In fact
it seemed that the Complainant wanted to compel the owner of the boat to evict her in order
to qualify to be categorised in the Social list. It turned out however, that there was no
eviction notice. The reason why the Complainant wanted to leave the boat was because it
was not seaworthy or habitable. It was also free floating, meaning that it was not moored to
the jetty and in stormy weather this could be life threatening.

The matter was put to SAC once again and they requested a second inspection by an
Environmental Health Officer (Ombudsman’s note: such an inspection was carried out some
time in March 2005) but the inspection was delayed because as pointed out above, there was
no land access to the boat, which could only be reached by boat. By this stage however,
winter was fast approaching and the Complainant left the boat for private accommodation.

Given that the Complainant had left the boat and gone to live in private accommodation, the
Ombudsman discontinued the investigation and closed the case. However, he did comment
that a zeal for procedure, (in requiring an eviction notice and a second inspection by an
Environmental Health Officer before considering the complaint) together with an apparent
lack of concern at what the Complainant perceived as being her dangerous living
circumstances appeared to have made the Complainant’s life quite miserable.

CASE SUSTAINED
RECOMMENDATION MADE

CS/669

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR REFUSING TO
RECOGNISE THAT THE COMPLAINANT WAS TECHNICALLY HOMELESS

When the Complainant was eighteen months old she was handed by her parents to the foster
care of two ladies who brought her up as their own (the guardian/s). Seeking to safeguard
their foster daughter’s future the guardians wrote to the Housing Department requesting that
their foster daughter (the Complainant) be recognised together with them, as a tenant of their
government flat. The Department refused, pointing out that since they had not legally
adopted the Complainant, the Housing (Special Powers) Ordinance did not grant them any
discretionary powers to cater for this request. They allowed the Complainant however to
submit her own housing application from her guardian’s flat “for application purposes only”,
meaning that they did not recognise her as having any tenancy rights in that flat and that she
was not authorised to live there.
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At the time of writing, the Complainant was the twenty one year old single mother of a
young boy and she still lived with her guardians.

In October 2003 the Complainant wrote to the Department explaining that her guardian in
whose home she lived, did not approve of her relationship with her partner who was
therefore not allowed to enter her house. She went on to describe the pain, difficulties, and
heartache that this caused her and her young son.

On 20 April 2004 as a result of her letter and of a subsequent meting with the Housing
Manager the Housing Advisory Committee (HAC) awarded her 200 points towards her
housing application.

On 17 June 2004 the Complainant wrote to the Department once again expressing her
concern at the absence of her son’s father from such a large part of his life and requesting
that she be categorised in the housing list for applicants who needed a flat on urgent social
grounds (the Social A list). She never received a substantive reply to this letter and after
chasing the matter she was allegedly told that the officer dealing with her case was on leave
and that she would have a reply when he/she returned.

By letter dated 20 June 2005, addressed to the Hon. Minister for Housing the Complainant
pointed out that she was still waiting for a reply to her June 2004 letter. “/ am a Civil
Servant” she said “and this is a ridiculous excuse. If it was so that the officer dealing with it
was on leave, wasn'’t there another officer acting or was the work left to one side, pending
till he/she came back? And now after a year is the officer still on leave?”

Going on to renew her request for categorisation in the Social A list she said that since she
was not authorised to reside with her guardians in their government house, she was therefore
“officially homeless” and should de facto be considered to be a social case. “If being
homeless is not a social case, what is a social case” she asked? “My guardian ---is 76 years
old” she continued “and being realistic, I cannot expect her to last forever. Therefore if
something were to happen to her as I have no authorisation to reside there and being
officially homeless, would I be thrown out? Where would my son and I go?”

She went on to say that about a month earlier she had called the Department pointing out that
her two year qualifying period had ended on 31 October 2004 and asking why her name did
not appear in the housing waiting list. She was apparently told that they had no records of
her current accommodation having been measured by an Environmental Health Officer.
However, she distinctly recalled that her accommodation was measured in November or
December 2002.

The Minister replied that he was not involved with matters of allocation but rather with
matters of policy. Such functions were provided by HAC. He had noted with concern the
contents of her letter and had requested that the Allocation Unit fully investigate the
circumstances that she had described at length.
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“In response to the Ombudsman’s enquiries the Department explained that the
Complainant’s housing application had not been awarded any waiting time points as
described by her in the letter to the Minister, because they were still awaiting the
Environmental Health Officer’s report with the measurements. They accepted that there had
been an inordinate length of time since the measurements were taken but apparently the
report was never received. An enquiry was ongoing and the Section concerned had been
instructed that if the report was not found, a request to re-measure the flat should be sent
immediately. Once the report was received the points would be awarded and she would
appear in the waiting list. The Department confirmed that the Social Advisory Committee
(SAC) had reviewed this case in the past and even though she was not categorised as being
homeless, an award of 200 points was granted. However once her application was processed
and points had been awarded, her case would be presented for a further review by the SAC if
it felt that she would benefit more from being socially categorised. The Department went on
to reject the allegation that the Complainant was ever told that the officer dealing with her
case was on leave and that she would have a reply when he/she returned. Persons awaiting
information were never told that this could not be given to them because an officer was on
official leave.”

In September 2005 the Complainant was finally categorised in the housing waiting list and
awarded her housing points and several weeks later a request by her that her housing
application be joined with that of her partner who already enjoyed a Social A categorisation,
was accepted and she was categorised in that list together with him.

The Ombudsman opened his considerations by stressing that even though the Complainant
had been categorised in the Social A list, this was not because HAC had decided that given
her circumstances she should be considered as being technically homeless. She had been so
categorised by virtue of her relationship with her boyfriend who was also the father of her
son. Were they to decide to go their separate ways, she would be removed from that list.

With this in mind the Ombudsman asked the obvious question. What is homeless? Does one
have to be sleeping on a park bench to be considered homeless? Taking it a step further,
what if a homeless person is taken in by a concerned friend or relative, and he or she is
recognised as living there for application purposes only, as the Complainant was. Since that
person has no tenancy rights in the premises in which he lives and could find himself in the
streets at a moments notice, should he or she not be recognised as homeless and be classified
accordingly? The Complainant was not authorised by the Department to live in her
guardians’ government flat despite the fact that she had lived there since the age of eighteen
months and she was now twenty one years old. Her guardians were consequently in breach
of their tenancy agreement. The Department could if they so wished, take action to enforce
that tenancy agreement. She had no place in which she was legally entitled to reside and
were her guardians to vacate their flat for whatever reason as pointed out by her in one of her
letters to the Department, she would find herself in the streets with her young son. Why then
did the Department refuse to recognise her as being technically homeless and categorise her
in the Social A list?
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The Ombudsman never received an answer to these questions. It seemed to him that the
Department wanted to enjoy ‘the best of both worlds’, so to speak. They did not recognise
the Complainant as an authorised tenant of the guardian’s flat but on the other hand they also
refused to recognise her as being technically homeless.

In this connection the Ombudsman referred to a complaint investigated by him during late
2004 in which an eighteen year old who lived with his grandparents and was brought up by
them was not allowed to apply for housing together with them in the same application form.?
He was also not allowed to apply for housing in his own right because he had not yet
reached the age of twenty one. As with this Complainant, the grandson found himself in an
intolerable position, a position which the Department refused to recognise or deal with.

Since he was dealing with the problem of homelessness the Ombudsman raised another issue
appertaining to this matter. Longstanding practice at the Housing Department is that
applicants who are allocated a flat via the Social A list are only allocated what is known as
pre-war accommodation. Although when this policy was first put into practice the supply of
pre-war flats was sufficient to cater for the demand, this was no longer the case. As the
condition of such flats deteriorates and Government decides that it is not economical to
repair them and make them habitable, an increasing number of pre-war flats are being
classified as ‘not for rental’ and are being withdrawn from the list of flats available for
allocation. Additionally with the sale of pre-war flats to sitting tenants, government stocks of
habitable pre-war flats are being further depleted. The current trend is that the waiting time
for a homeless, Social A case, can extend to up to four years. This being the case, there is a
large class of single mothers, divorced men (who were forced to vacate the matrimonial
home in favour of the wife and children and who cannot afford private accommodation), and
young people’,> who are homeless awaiting their turn on the Social A list. Those who can
afford to do so, rent a flat in the neighbouring Spanish town, others are taken in by friends or
relatives™ ¢, some decide to squat in one of the many empty flats situated in the upper town’
and yet others have no option but to sleep in a car® ® thus rendering themselves liable to
arrest by the Royal Gibraltar Police. In all of these cases the suffering caused by the lack of
housing and the massive ‘bottleneck’ within the Social A list is the result of current Housing
Department policy. The solution to this problem could be for the Department to review their
policy and allocate post war flats to social cases but this could create another problem.
Current average waiting time in the 1RKB list was considerable and if available 1RKB’s
were allocated to social cases the waiting time for non social cases would rise even further.
The Ombudsman pointed out that it was not up to him to give his views on policy decisions
taken by government departments without maladministration but a possible solution could be
to allocate flats according to the need of the applicant. When a flat is ready for allocation and
say there are four people at the top of their respective waiting lists who are eligible to be
allocated the vacant flat, housing inspectors or the social services should visit the applicants
at their home in order to evaluate their current living conditions first hand. A report should
be then submitted to the Department recommending which of them was in most need of the
flat. He hoped that the Department would consider his portrayal of the situation and come to
its own conclusions.
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The Ombudsman sustained the complaint pointing out that he had not received a substantive
answer to any of the points raised in this report and nor had he received a satisfactory
explanation as to why the Department considered that the Complainant was not technically
homeless. He expressed the view that the Department had the responsibility to come to terms
with the issues raised herein and to provide concrete answers to people like the Complainant.
It was the Department’s right not to authorise the Complainant to live in the guardians’ flat,
but then they should deal with the consequences of that decision. The Ombudsman
recommended that the Complainant should either be authorised to reside in her guardian’s
flat or alternatively be recognised as being technically homeless.

CASE SUSTAINED
RECOMMENDATION MADE

CS/670

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR TAKING A
DECISION THE RESULT OF WHICH WAS THAT THE COMPLAINANT HAD TO
SUBMIT A NEW HOUSING APPLICATION

On 8 April 2005 contracts were exchanged between the Complainant and the Housing
Department in respect of an apartment situated on the top floor of a building in one of the
housing estates. Two months later on 8 June 2005 she wrote to the Department returning the
keys to the Flat. In her letter she explained that the windows in the flat all needed replacing
as they did not open or close. She said that her name had been included in the Department of
Buildings & Works’” windows replacement list but she had to wait her turn in the list, which
wait could be substantial. In the meantime she had three young children one of which
suffered Attention Deficit Disorder and she would not feel safe in the flat, knowing that her
son could easily open the window and fall out. She further pointed out that she had been
informed by neighbours that the Flat suffered from dampness and extreme water penetration
and in fact even though it was the summer, there still were damp patches in the kitchen and
sitting room.

Some time later when she went to the Department to enquire about a third offer she was told
that she had been removed from the waiting list and her file closed and if she wanted a flat
she would have to reapply. She was left with no option but to apply again.

In response to the Ombudsman’s enquiries the Department explained that this had been the
Complainant’s second offer of accommodation and that the reasons given in her letter
written two months after she had signed the tenancy agreement were not considered valid by
the Housing Allocation Committee (HAC) and they declined a further offer. The Department
went on to say that they had written to the Complainant on 4 July 2005 informing her that
since HAC did not agree to her request for a further offer and since her housing application
had been cancelled on the allocation of the Flat, she could reapply for housing under the
standard procedure. The Complainant denied ever having received this letter.
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In his considerations the Ombudsman pointed out that when the Complainant returned the
keys to the flat and when she wrote asking for a third offer, she was no longer a housing
applicant. Having signed a tenancy agreement two months previously she already was a
tenant. The Housing Department’s procedure was that if a tenant returned the keys to his flat,
he had to submit a new housing application in order to be allocated another flat. A tenant
who was of the view that his flat was not appropriate for his needs and wanted to move had
to either seek an exchange with another government tenant or ask the Department for the
transfer of his tenancy to a more appropriate flat. To return the keys and ask for a new flat,
which was what the Complainant did, was simply not a viable option as far as the tenant is
concerned. Had the circumstances in this case been different, the Ombudsman would not
have agreed to open this enquiry but as shall be described in the next paragraph, the flat
should never have been offered to the Complainant in the first place and the request for a
third offer should have therefore been accepted.

Whilst this enquiry was going on and in connection to an unrelated complaint, the
Ombudsman visited the building in which the flat was situated and in conversation with that
other complainant it was pointed out to him that the top two flats in the building, one of
which was the flat, suffered from intense water penetration and that the last tenants had been
decanted for this reason. On enquiry from the Department they denied that this was the case,
pointing out that the flat had no problem with dampness or water ingress. They had been
informed by the Housing Inspectors, they declared, that there were neighbours in the
building who “ran a campaign to put off applicants from accepting the flat.” The Department
went on to confirm that the windows in the Flat were in the process of being replaced.

Determined to verify whether the flat suffered from water ingress, the Ombudsman asked the
Department for the details of the last tenant to have occupied the flat prior to it being offered
to the Complainant. The Ombudsman went on to contact the former tenant at his current
address who confirmed that the flat had suffered from water ingress. The wall in one of the
bedrooms had been black with mould. A false wall was built but it too became black. The
sitting room suffered from water ingress and the walls in both the sitting room and the
master bedroom had been cracked all around, so much so that these two rooms looked “as if
were wearing a hat.” For the record the Ombudsman pointed out that the last tenant had
vacated the flat in 1998 and it had been empty until it was allocated to the Complainant in
2005.

Unconnected to the physical state of the flat the Ombudsman took issue with the fact that the
Department accepted the keys from the Complainant and refused to make her a third offer
without warning her of the consequences of her decision to return the flat and without giving
her the opportunity to retract this decision. The Ombudsman was of the view that in every
case, before cancelling a housing application, the applicant should be sent a written
explanation of the adverse effects of his/her actions and a warning by registered post,
warning him/her of the impending course of action and giving him/her the chance to retract.
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The Ombudsman sustained the complaint, pointing out that he could not understand why the
Complainant had been allocated a flat that was known to suffer from extreme water
penetration and why HAC had been so severe as to refuse to offer her another flat, forcing
her to reapply for housing with the long waiting time that this entailed. The Ombudsman
pointed out that had he not referred the matter to the Hon Minister for Housing who asked
HAC to reconsider which they did, a grievous miscarriage of justice would have occurred.
The Ombudsman thanked the Minister for Housing for his assistance. At the time of writing
the Complainant was waiting for a third offer.

The Ombudsman went on to recommend that the Department should never take a decision,
the consequences of which would be to cancel a housing application and force the applicant
to reapply, without giving the said applicant a written explanation of the adverse effects of
his actions and a warning by registered post, warning him of the impending course of action
and giving him the chance to retract.

CASE NOT SUSTAINED
CS/674

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR DELAY IN
GETTING A SECOND OFFER OF ALLOCATION

The Complainant who was a police officer lived with his wife and 3 young children with his
parents in an overcrowded flat. They were on the 4RKB Housing Waiting List with 4,500
points. He explained to the Ombudsman that on 1 September 2004 he was offered a suitable
flat in one of the government estates but he had to turn it down because he had recently
taken action against persons that resided near to the allocation of the flat and he felt that his
family would be at risk from reprisals if he were to accept the allocation.

The Complainant’s rejection of the allocation was accepted by HAC at a meeting on 14
September 2004. The Complainant also explained to the Department that he was not
completely opposed to residing at the Glacis Estate and suggested another flat within the
same housing estate, as this was close to the Complainant’s aunt and close to the children’s
school. The Department informed the Complainant that that particular flat had already been
allocated.

Later the following year the Department explained that in response to information they had
received regarding whether the Complainant was in fact living at the address from which he
was applying, a Housing Inspector was sent to check the living arrangements on 12 March
2005. The Department claimed that the Inspector had established from the Complainant’s
mother that the Complainant was in fact no longer living at his mother’s address, but had
moved to his brother’s house in Sir William Jackson Grove.

The Complainant explained in a letter to the Department on 16 March 2005 that due to

tension running high in his parent’s residence his brother had offered, on a temporary basis,
his flat in Sir William Jackson Grove.
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The Complainant’s mother also wrote to the Department on 26 April 2005 giving a more
detailed explanation as to the circumstances surrounding her son’s living arrangements.
HAC had met on 18 May 2005, they decided to accept his explanation as to why he had
moved and not informed the Department and would therefore be making a second offer of
accommodation on availability.

The Complainant explained that as there had not been a second offer made by July 2005 he
wrote again to the Department listing flats he believed to be empty in Glacis and Laguna
Estates. The Department replied explaining none of the flats he listed were available for
allocation. In his enquiries the Ombudsman asked the Department to list all of the 4 RKB
flats that had been allocated since September 2004. There had been fifteen such allocations
from September 2004 to October 2005. At a meeting with the Department the Ombudsman
established that of the fifteen flats allocated since September 2004 eight of them had been
high priority allocations. None of the remaining seven flats were allocated to the
Complainant because they were all located either in Constitution House, the Moorish Castle
area or the South District and according to the Department they had been told by the
Complainant’s mother in a telephone conversation that Constitution House and Referendum
House, Upper Town and the South District would not be suitable. The Department did not
have a record of when this conversation had taken place.

In an interview with the Ombudsman the Complainant explained he had only ever stated
Constitution House and Referendum House as being unsuitable allocations, this he believed
to have been accepted by HAC. The Ombudsman gave a written copy of the interview to the
Housing Department for their records. The Ombudsman concluded that the Department was
not guilty of maladministration pointing out that there had been two incidents that that had
contributed to this delay:

1) A restriction on the definition of “a suitable allocation.”
2) The Complainant moving without notifying the Department.

Whereas there had been seven flats that could have been offered to the Complainant, none of
them were offered to him because the Department had been following the verbal instructions
received from the Complainant’s mother as to the desired location of the flat to be offered.
The Department had not kept a record of this conversation, nor had it confirmed with the
Complainant that his mother was speaking on his behalf. Although the Department’s
intentions were to be helpful to the Complainant this was not good administrative practice.

The Complainant was fortunate that HAC had decided to allow his housing application to
continue when it was discovered the Department had not been notified when he changed his
address. The housing application form sets out clearly that the Housing Department must be
kept informed of any change in the applicant’s circumstances and the Complainant did not
keep them so informed. The Ombudsman was aware of many cases where this situation had
justifiably caused applications to fail. He was pleasantly surprised at HAC’s decision to
allow the Complainants to reside in temporary accommodation, relieving their overcrowding
situation temporarily.

Expressing the hope that the Department would change its practices in the light of this
investigation, the Ombudsman closed his report.
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7.8 INCOME TAX

CASES
NATURE OF COMPLAINT PAGES
CS/641 | Mistakenly granting the Complainant a tax deduction thus resulting in a tax debt. 111

CS/672 | Continuing to credit a taxpayer with child allowance in respect of his daughter after 112
he had informed them that his daughter was already in employment; this caused the
Complainant to incur a tax debt.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED

CS/641

COMPLAINT AGAINST THE DEPARTMENT OF INCOME TAX FOR
MISTAKENLY GRANTING THE COMPLAINANT A TAX DEDUCTION THUS
RESULTING IN A TAX DEBT

When the Complainant purchased a property for his son he was granted the Home Purchase
Allowance to the sum of £10,000. Half of this sum was credited to his son’s income tax
account and half to his own account. On or about eighteen months later he applied for and
was granted the extra Special Home Purchase Allowance (the special HPA) to the sum of £1
000 per annum for four years and he was told that he and his son could claim £500 each.
After having being granted the special HPA he was informed by the Income Tax Department
(the Department) that they had made a mistake and that he had not been entitled to it. He
complained that he was a few months away from retiring and he now found himself owing a
substantial amount of money to the Department, through no fault of his own.

The Department explained to the Ombudsman that the £4000 House Purchase Allowance
was introduced by the Home Purchase (Special Deduction) Rules 2004 and deemed to have
come into effect on the 1 July 2003. The Allowance is restricted to a maximum of £1000 per
annum and is additional to the original Home Purchase Allowance currently set at £11, 500.
Entitlement to the special HPA is limited, by virtue of Rule 2 of the Home Purchase (Special
Deduction) Rules, to taxpayers who purchase property for their own residential occupation
and is not available for taxpayers such as the Complainant, who purchased property for a
child’s residential occupation.

The Ombudsman sustained the complaint, pointing out that even though the Complainant
was not entitled to the special HPA and the Department had granted it to him as a result of
human error, the Complainant now owed money to the Department through no fault of his
own. The Ombudsman expressed the opinion that departments should always strive for the
utmost accuracy when making calculations that could result in debts for the citizen.

Page 111



- REVIEW & CASE SUMMARIES

CASE PARTLY SUSTAINED
RECOMMENDATION MADE

CS/672

COMPLAINT AGAINST THE INCOME TAX DEPARTMENT FOR CONTINUING
TO CREDIT A TAXPAYER WITH CHILD ALLOWANCE IN RESPECT OF HIS
DAUGHTER AFTER HE HAD INFORMED THEM THAT HIS DAUGHTER WAS
ALREADY IN EMPLOYMENT; THIS CAUSED THE COMPLAINANT TO INCUR
A TAX DEBT

When the Complainant’s youngest daughter started her first job in November 1999, he took
her to the Department to help her sort out her tax affairs and he claimed that in the process
he asked the clerk who attended to them to update his own tax code since he was no longer
eligible to child allowance. He said that he was given a form to give to his employers which
he assumed was his new tax code.

When he received his assessment for the tax year 1999/2000 he saw to his surprise that he
had incurred a tax debt. On enquiry he was told that he had been credited with child
allowance to which he was no longer entitled. He allegedly asked for his file to be updated.

Time passed and when he received the assessment for the year 2000/2001 he again had a tax
debt in respect of child allowance that had been mistakenly been credited to his account.

He complained to the Ombudsman that he completed his tax return every year and that his
file should have been updated based on the information set out by him therein. He was not a
wealthy man and having to repay income tax owed by him through no fault of his own
depleted his already low income. He also complained that on one occasion when he
telephoned the Department to make enquiries as to the source of the debt the person with
whom he spoke to was ‘very abusive even to the extent of using foul language’. He allegedly
refused to give his name and stated that they could not ‘take time to read all of the tax
returns’.

In response to the Ombudsman’s enquiries the Commissioner of Income Tax explained that
there was no indication in the file that when the Complainant’s child started work in
November 1999, the Complainant had personally gone to their office to inform them that he
was no longer eligible to claim the child allowance. Had this been the case his tax code
would have been amended to this effect and he would have been handed over both his and
the employers’ copy of the amended tax code for the year 1999/2000.

The Commissioner added that it appeared that on the 17 December 2002, the Complainant
had contacted the Department and produced evidence that he had taken out a new life
insurance, and his tax code for the year 2002/2003 was amended to include this allowance.
Had he notified at the time that he was not eligible to the child allowance, on amending the
tax code this could also have been taken into account. On the 6 March 2003 the assessment
for the year 1999/2000 was issued. As a result the Complainant received a bill for additional
tax payable.
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This was due to the under deduction of tax by the employer and certainly not because of the
child allowance. The Commissioner explained to the Ombudsman that personal allowances
are calculated by the employer for the mean income within a tax bracket. This can result in
tax debts (as was the case with the Complainant) or credits for people on either side of the
mean line. Had the Complainant queried his assessment at the time, not only his tax code
would have been amended but it would also have then come to light that this assessment
needed to be amended to exclude the child allowance.

It was on the 26 July 2004 that the tax code for the year 2004/2005 was amended to exclude
the child allowance. The Commissioner pointed out that it could only be assumed that on
that date the Complainant verbally informed his office to amend his tax code. Up until July
2004, the Complainant was deducted less tax than he should have paid. It naturally followed
that at assessment time he was being charged with the difference. It was only on receipt of
his 2000/2001 assessment, which was initially issued on 17 March 2005 that the
Complainant began to try to make contact with the Department, initially via a telephone call
followed by a letter dated 10 April 2005 to which a reply was sent on 6 May 2005.

The Commissioner appreciated that the Complainant was correct in saying that he had not
made a claim for child allowance in the tax returns he had submitted for the years
2000/2001, 2002/2003 and 2003/2004, but he explained, tax returns were only processed in
detail at assessment time. If alterations were required to a tax code for the current year of
assessment these should be brought to their attention in person by the taxpayer.

It should also be noted that the tax codes clearly stated that the details on the certificate
should be checked and any change in the individual's personal circumstances should be
notified immediately. The Complainant’s situation could have been avoided had he followed
the tax codes' instructions. Had he checked his codes at the beginning of the years
commencing 1 July 2000, 2001, 2002 and 2003 he would have realised that he was being
allowed a child allowance that he was no longer entitled to.

The Commissioner further pointed out that the Complainant’s problem was further
compounded by the fact that, as in the case of the assessments for the years 1999/2000 and
2000/2001, the assessments for the years 2001/2002, 2002/2003 and 2003/2004 would also
result in amounts payable given that the tax code was not amended until July 2004.
However, it could be arranged to recover the amounts due by monthly instalments.

The Commissioner went on to sympathise with the Complainant but he said, he could not
accept that any member of his staff was discourteous in dealing with the public and could
therefore not accept the complaint's unsubstantiated allegations.

In connection to the first part of the complaint, the Ombudsman sympathised with the
Complainant and understood his anger and frustration however, the Complainant had no
evidence that he had gone to the Department in November 1999 asking them to update his
tax code. Without such evidence he was unable to prefer his version of events to that of the
Department which said that it was inconceivable that they would have continued to credit
him with child allowance after he had notified them of the fact that his daughter was now
working.
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The Ombudsman went on to refer to the Complainant’s comment that in March 2000 he was
given a form to give to his employers which he assumed was his new tax code. The
Ombudsman wondered how he could have just assumed pointing out that if it had been his
new tax code this would have been evident to him.

As regards the second part of the complaint the Ombudsman stated that without evidence
that the allegations were accurate he would not be able to sustain this part of the complaint
however, he had to point out that it was unacceptable that a civil servant should be rude or
discourteous to a member of the public. He pointed out that the Ministry for Housing’s
Reporting Office had recently installed a system whereby all conversations between staff
members and members of the public were automatically recorded which recordings could
later on be used as evidence in the case of complaints against a staff member. The
Ombudsman was of the view that the Department should consider installing such a system.

Concerning the third part of the complaint the Ombudsman declared that this was not the
first time that he had dealt with such a complaint (CS/603 Annex to the Public Services
Ombudsman Annual Report 2004 at p85). He pointed out that when complaints started to
repeat themselves his usual concern at the alleged maladministration gave way to grave
concern and to the suspicion that for the two complainants who had raised the matter with
him there were possibly others who had not.

The Ombudsman pointed out that even though the PAYE Allowance Certificate a copy of
which is given to the employer and a copy kept by the employee, clearly informs the
taxpayer to notify the Income Tax Department “immediately” if the details set out therein are
not accurate, there was nothing in the tax return warning the taxpayer that any information
supplied by him therein concerning eligibility to allowances, should be notified personally at
the PAYE counters and that they should not rely on having supplied the information in the
tax return.

The Ombudsman could not sustain the first two parts of the complaint, pointing out that
without evidence he could not prefer the Complainant’s version of events over that of the
Department. As regards the third part of the complaint the Ombudsman declared that even
though the Department could not be expected to take measures to correct inaccurate tax
codes without the matter being brought to their attention by the taxpayer concerned, the
complaint would be sustained. The Ombudsman explained that every year the Complainant
had filled in his tax return not claiming child allowance. If doing this was not sufficient and
he was required to specifically request that his tax code be reappraised, he should have been
informed by way of a proviso to that effect being included in the actual tax return.

The Ombudsman recommended that the tax return forms be amended to include a warning to
taxpayers that any change in their circumstances should be reported in writing to the
Department (perhaps a standard form could be made available) and that they should not rely
on the Department to extract the information from their tax return. With these words the
Ombudsman closed the report.
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UPDATE
The Commissioner informed the Ombudsman that in the light of this and other complaints

his department had taken the policy decision to amend the tax returns include a warning to
taxpayers that any change in their circumstances should be reported directly to them.
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REVIEW & CASE SUMMARIES

7.9 TRADE & INDUSTRY

CASES
NATURE OF COMPLAINT PAGES
CS/583 Refusal to answer the Complainant’s queries in respect of an invoice sent 117

by them for services rendered.

CASE SUSTAINED
RECOMMENDATION MADE

CS/583

COMPLAINT AGAINST THE MARITIME ADMINISTRATION FOR THEIR
REFUSAL TO ANSWER THE COMPLAINANT’S QUERIES IN RESPECT OF AN
INVOICE SENT BY THEM FOR SERVICES RENDERED

The Complainant was the Managing Director of a company that dealt with the reception and
treatment of slop and sullage from ships moored in the bay and port of Gibraltar. The
company provided its services to the ships by means of harbour craft and barges that would
be licenced to operate by the Captain of the Port after having been surveyed by the Maritime
Administration (the MA) to ensure that they complied with the legal requirements and
standards for their use in the port of Gibraltar.

In early 2004, the Complainant acquired three dumb lighters non propelled (the three barges
or the barges). The barges would be moored permanently alongside the jetty at the North
Mole and would be used as floating storage tanks for slop and sullage. When the barges
arrived in Gibraltar the Complainant was informed by the MA that since they were over
twenty-four metres in length they had to be registered with an EU State, be classed with one
of the Classification Societies recognised by the Gibraltar Registry of Ships, and fully
comply with all the relevant conventions applicable to the vessel’s type and size (classed and
flagged) as provided by the provisions of Administrative Instruction No. 1/2003, issued
under Section 3(5)(a) of the Merchant Shipping, (Safety etc) Ordinance 1993, for vessels of
this type.

The Complainant explained that before he acquired the barges he had informed the Captain
of the Port of his intentions and expressed to him that he was doing so in response to a
commercial need for extra storage space area for slop and sullage alongside the shore tanks.
The Complainant stated that he had expected that they be classified as storage tanks and not
barges, thus avoiding the requirement to class and flag. In a meeting that was held in early
March 2004 between the Captain of the Port, the Complainant and two representatives of the
MA it was agreed that the Complainant be given a six months grace period by the end of
which the barges would be classed and flagged. The Ombudsman noted for the record that
the meeting was called by the Captain of the Port who was also the one who invited the MA
to participate. One of the barges was surveyed and as agreed in the meeting, after certain
safety defects were repaired a temporary operating licence was granted.
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The remaining barges were surveyed by a different surveyor who demanded from the
Complainant that he carry out works that went beyond the domain of safety into that of
classing and flagging. The Complainant expressed his grievance in a series of letters and
emails until finally in protest he cancelled all further inspections of the two remaining
barges.

At the time of writing the three barges had apparently already been flagged and the
Complainant said that they were in the process of being classed with the Lloyds Register of
Shipping.

The MA rejected the Complainant’s statement that since the barges would be moored
permanently they should be classified as storage tanks and not barges, pointing out that such
a vessel could still pose an environmental or safety risk and therefore the requirement to
class and flag still applied. They also denied that the surveyor’s comments went beyond the
domain of safety into that of classing and flagging, declaring that a class surveyor would
only be concerned with safety and environmental concerns as would an Administration
surveyor.

The MA also rejected the claim that the Complainant had expressed his grievance in a series
of letters and emails, saying that only one written communication was received from him.
The MA went on to express the opinion that the cancellation of further inspections was not
the result of the survey of the barges but of other issues completely outside the survey of the
vessels such as the tone of the letter dated 27 May 2004.

The MA added that making representations to the Captain of the Port in respect of the
flagging of a vessel or putting it in Class was an irrelevance since any such requests would
need to be made to the Maritime Administrator as the sole person in law who could consider
whether or not a vessel was compliant with the law on the condition of vessels.

On 11 May 2004 the MA provided the Complainant with an invoice of his arrears as at 31
March 2004. The invoice set out the names of all barges that had been surveyed by them,
together with the number of hours invoiced in respect of each survey.

By letter that was undated but that was apparently faxed by the Complainant to the MA on
18 May 2004, the Complainant pointed out that whenever a survey was carried out, his
employees would log both the surveyor’s arrival and departure time. He went on to complain
that in the invoice in question the number of hours charged in respect of each survey
exceeded the actual survey time and that he was being charged for more than he was liable to

pay.

The breakdown gave the Complainant further grounds for complaint, for quite apart from his
original complaint which was that he was being charged more under the heading of ‘Survey
Time’ than it had taken the surveyors to carry out the surveys, he now realised that he was
also being charged for the meeting called by the Captain of the Port where he allegedly did
not even know that a representative of the Maritime Administrator would be present. The
Complainant further noted that he had been charged 1.5 hours for the meeting, when he
could only recall being there for at the most 45 minutes.
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Referring to the two barges that were inspected by the MA’s surveyors in the port of
Algeciras the Complainant pointed out that the invoice said that they had been surveyed on
22 and 24 March respectively and he was being charged ‘Travel Time’ and ‘Mileage
Allowance’ twice. These two barges alleged the Complainant, were both surveyed by the
same surveyor on 17 March 2004 within minutes of each other. The MA rejected all of the
Complainant’s objections and in a letter dated 27 May 2004 the former Maritime
Administrator pointed out that the time they charged was for “the total time spent in respect
of the relevant vessel”. Starting from the time the surveyor left home or office for the vessel
until he returned home or to the office. They also took into account the time spent for
administrative purpose such as writing report, issuing certificate, telephone, fax, e-mail
communication and finally preparation of invoice and maintaining account.;

The meeting in the office of the Captain of the Port was very much an unnecessary thing that
had to take place because of your complaint. Someone has to pay for it. The Port Authority
is not going to pay for it. You have to pay because the problems were directly related to the
vessels you wanted to bring to Gibraltar ---.

In conclusion I have to state that any further exchange of communication on this subject will
result into further charges in respect of office administration time. Please also note that we
may not be able to provide any further service unless the outstanding amount is settled. In
future we shall also ask for deposit in advance (on the higher side so that it definitely covers
all expenses) before we undertake any task.”

In his complaint to the Ombudsman the Complainant objected to the tone of the above letter,
pointing out that if he had queries regarding an invoice sent to him by the MA it was his
right to have the queries answered to his satisfaction without being penalised for it neither in
the form of charges for office administration nor in the form of the requirement to pay a
deposit before the provision of further services by the MA. The Complainant further
objected to the substance of the former Maritime Administrator’s letter, pointing out (a) that
he could produce statements and invoices from others in his business (‘the supplied
invoices’) (Ombudsman’s note: which he did produce), confirming that they were only being
charged for the actual time that the surveyors had been on board the vessel being surveyed
without the inclusion of travel time, office administration etc, and (b) that since the meeting
at the offices of the Captain of the Port had been called at the initiative of the Captain
himself (Ombudsman’s note: this was confirmed by the Captain of the Port) he, the
Complainant, should not be charged for this meeting.

The MA rejected that it had refused to deal with the Complainant’s queries, pointing out that
although the Complainant may have been angered by what he may have perceived as a
threat, the fundamental issue was that a breakdown of invoices was provided in a timely
manner. There was no evidence of refusal to address a complainant’s queries. The MA
explained that surveys were carried out to a standard hourly rate levied for the total time that
it took to survey the vessel, and this included time spent on board the vessel, travelling time
where the survey was not carried out in Gibraltar and any time required for completing the
paperwork which is required in connection to a survey. Office administration time related to
the work generated by the Complainant having imported barges that did not conform with
the MA’s regulations. This included all of the letters and e-mails written by the MA in
connection to the barges surveyed in addition to phone calls.
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Referring to the invoice in question the MA explained that the three hours office
administration time charged in respect of barge A related to the numerous letters, e-mails
and telephone conversations that had taken place between the MA and the Complainant in
respect of all three barges, only one of which had actually been surveyed. They could not say
with certainty what the one hour’s office administration time in respect of barge D related to
however, they assumed that this was connected to the amount of time that it had taken the
surveyor to write his report.

With reference to the supplied invoices the MA declared that it could find nothing
inconsistent between them and the invoices raised against the Complainant. The supplied
invoices related to tugs, which require less maintenance than barges and very possibly office
administration time was not charged because by their very nature, the vessels were usually
maintained in relatively good condition and the administration time was negligible.
Furthermore, the supplied invoices related to vessels surveyed in Gibraltar, so the issue of
travel time outside Gibraltar and therefore additional costs would not arise.

The MA pointed out that notwithstanding legal requirements which were readily available in
the form of Administrative Instructions published under the Merchant Shipping (Safety etc)
Ordinance 1993, the Complainant chose to import into Gibraltar certain barges which did not
comply with the law. If the law had been followed strictly, the Maritime Administrator
should have instructed the Captain of the Port to deny entry into the port of Gibraltar of these
barges. He did not do this and instead the MA went out of their way to assist the
Complainant by putting in place a strategy to allow the vessels to remain in Gibraltar. There
was no obligation to do this and the time of the MA could have been spent on other work
and so a charge was raised. The references to this meeting being "unnecessary” were based
on the fact that if these barges had met the requirements set down for new vessel arriving in
Gibraltar, the meeting would not have been needed. It was proper concluded the MA that the
Complainant be charged for the meeting.

The acting Maritime Administrator for his part explained that on 4 March 2004 he had
received an email from the Complainant informing him that he intended to bring three
barges to Gibraltar and notifying him of their age and capacities. Since the barges did not
meet the requirements set out in the Administrative Instruction for vessels coming into
Gibraltar and the Complainant was requesting an operating licence, there developed a
lengthy exchange of correspondence between him and the Complainant. The outcome was
that the MA refused to survey the barges unless the Captain of the Port would grant a waiver
of the limitations. It was due to this that the meeting was called on 10th March 2004 by the
Captain and the surveyors were asked to attend for technical back-up. It was agreed at the
meeting that the barges would be accepted despite their age on the condition that they would
meet all other requirements within six months.

The Complainant rejected the notion that the survey of his vessels required much more time
than those of his colleagues or competitors and that it had therefore taken the MA much
more time to write their report on his barges than it had to write the report on his
competitors’ vessels.
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Pointing out that his competitors had not been charged office administration time whereas he
had, he asked based on what criteria did the MA decide whether or not to make this charge?
What was the minimum amount of time that a surveyor had to spend on a report for it to be
charged? The Complainant condemned what he called were the double standards of the MA
and he deplored what he said was their tendency to apply the rules and regulations
selectively.

In this connection the Complainant brought to the attention of the Ombudsman that a
competitor had recently brought a barge to Gibraltar that was exactly twenty-four metres in
length and yet had been issued with a harbour craft licence without it being classed and
flagged. He claimed to have questioned the Captain of the Port regarding this matter who in
turn had requested clarification from the acting Maritime Administrator. The Maritime
Administrator had apparently explained that that the vessel was exempt from classing and
flagging. The Complainant rejected that the barge in question was shorter than the required
length for classing and flagging and claimed to know for a fact that it was twenty-four
metres long.

By way of information the Ombudsman explained that on 21 January 2002 an
Administrative Instruction was issued regulating the survey and certification of Gibraltar
registered ships. It classed vessels into three categories, those less than twelve metres in
length, those over twelve metres but less than twenty-four metres in length and those twenty-
four metres and more in length. It also introduced the requirement that all vessels twenty-
four metres and more in length had to be classed and flagged. Such vessels already in service
were given a grace period of two years at the end of which they would have to meet the
required standards.

On 25 March 2003 another Administrative Instruction was issued superseding the earlier
one. Administrative Instruction No 01/2003 differentiated between vessels “over twelve
metres but under twenty-four metres in length” on the one hand and those “over twenty-four
metres in length” on the other. Vessels over twenty-four metres in length coming into
operation for the first time had to be classed and flagged, but existing harbour craft which
were not classed and flagged and already held an operating licence could retain their licence
and would be monitored by the MA for suitability to continue operating. Unlike the previous
Administrative Instruction however, the one currently in force did not say whether or not
vessels which were exactly twenty-four metres long had to be classed and flagged however,
on enquiry from the Ombudsman the acting Maritime Administrator stated that in his
opinion over twenty-four metres in length included vessels measuring exactly twenty-four
metres. The Complainant again stressed that the above seemed to add credence to his claim
that his request for time to class and flag his vessels was reasonable and that the meeting
with the Captain of the Port was a mediation exercise and so should not give rise to an
invoice for chargeable time.
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Referring to the question whether a vessel that was exactly twenty-four metres in length had
to be classed and flagged the MA explained that it was the view of the acting Maritime
Administrator that it was difficult for an accurate statement to be made without going into
long explanations. In essence the term ‘length’ needed to be defined in the following way: “
as defined in the Load Line and Solas Conventions”. It would require a great many
paragraphs to describe the manner in which these conventions defined the term.
Measurement in this way was not a simple linear measurement, and did not equate to what
might be termed the “overall length” of a vessel. By way of example the MA said that the
shortest of the Complainant’s vessels was 27 metres in overall length, which equated to
about 26 metres when measured under the Load Line Convention formula.

Why was travel time charged twice?

The MA explained that travel time and mileage allowance were only charged when a survey
was carried out outside Gibraltar, consequently in the case of barges B and C which were
surveyed in Algeciras, the Complainant was charged travel time and mileage allowance
whereas for barges A and C which were surveyed in Gibraltar, he was not. The MA agreed
that barges B and C were both surveyed on the 17 March 2004 and explained that the dates
appearing on the invoice, 22 and 24 March, referred to the date that the surveys were
invoiced and not to the date of the survey. The MA added that even though travel time was
charged twice, it was evident that travelling to and from Algeciras in conjunction with
waiting time at the frontier queue could not have taken only forty-five minutes. A total of
one and a half hours was a more likely time span and what had happened was that the total
cost of the trip to and from Algeciras had been divided into two and charged equally to both
surveys. The MA added that in any case, where mileage was charged, this appeared on the
face of an invoice, as happened in this instance.

The MA expressed its regret at the tone of its letter that had so offended the Complainant,
pointing out that it had been written by the former Maritime Administrator and that the tone
was unfortunate and inappropriate.

Referring to the statement set out in the said letter that in the future the MA would ask the
Complainant for “a deposit in advance (on the higher side so that it definitely covers all
expenses)” before they would undertake any task, the MA pointed out that Administrative
Instruction No. 01/2003 specified that in order to obtain a “Safety Survey Certificate” the
owner or operator of a vessel had to apply in writing to the Registry of Ships or to the
Maritime Administrator with an initial deposit of £180.00. Asking the Complainant to
comply with the terms of an Administrative Instruction said the MA, could hardly be said to
be called onerous.
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The MA went on to explain that when the owner or operator of a vessel had a good credit
rating the requirement to pay such a deposit was waived. This had been the case up to now
with the Complainant who had had an excellent credit rating. However until the present
dispute was resolved the Registry of Ships would have no option but to ask him to comply
with the provisions of the Administrative Instruction.

In his considerations the Ombudsman pointed out that one of the basic tenets of the market
place is that an invoice should set out clearly what the client is being charged for and the
client has the absolute right within reason to query any aspect of the invoice which he feels
requires clarification.

The MA agreed with this statement and accepted that the format of its invoices would be
reviewed to make them clearer to the client. They maintained however, that although the
invoice could have been set out differently there were no inaccuracies in it. They also
maintained that they did not refuse to provide the Complainant with the additional
information he sought and that there was no refusal to deal with his enquiries. In fact when
the Complainant queried the invoice he was given a detailed breakdown.

Although the Ombudsman agreed that the invoice was generally accurate as far as the
totality of the sum invoiced was concerned the same could not be said of the invoice itself
which was far from accurate. By way of example he cited the fact that the number of hours
charged in respect of each survey and headed ‘Survey Time’ exceeded the time that it had
actually taken to carry out the survey and whereas in respect of barge A for example the
invoice set the survey time as 2.5 hours, the actual survey time was 2 hours. As pointed out
above the MA explained that the 2.5 hours included both the survey time as well as the time
that it took him to complete the actual report. This may have been so pointed out the
Ombudsman but the invoice should have specified what ‘Survey Time’ consisted of.

By way of further example the Ombudsman cited the fact that the Complainant was charged
‘Travel Time’ in respect of both barges B and C which according to the invoice were
surveyed on 22 March 2004 and 24 March 2004 respectively. It transpired that these two
barges were both surveyed on 17 March 2004 by the same surveyor within minutes of each
other. The MA explained that the total amount of time that it took the surveyor to travel from
Gibraltar to Algeciras was divided into two and charged accordingly. Again this may have
been so, said the Ombudsman but the Complainant had no way of knowing this.

The Ombudsman referred to the questions raised by the Complainant and he asked on what
basis did the MA decide whether to charge office administration time? Furthermore what
was the minimum amount of time that a surveyor had to spend on a report for it to be
charged? These were valid questions that the Complainant had not been able to ask the MA
because he had been informed by the former Maritime Administrator that any further
exchange of correspondence on this subject would result into further charges in respect of
office administration time. So whilst the MA argued that they had not refused to deal with
the Complainant’s queries bringing their letter of 25 May 2004 as evidence, the Ombudsman
had to respectfully disagree. Yes they did respond to the Complainant’s initial queries, but
they effectively put a stop to any further enquiries.
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The meeting with the Captain of the Port.

The Ombudsman understood why the MA would desire to charge the Complainant for the
meeting however, he was of the opinion that they were wrong in doing so. As pointed out
above, the meeting was called by the Captain of the Port with the aim of solving the dispute
between the MA and the Complainant with regard to the classing and flagging of the three
barges and the MA was represented at the meeting at the request of the Captain and not of
the Complainant who as far as he was concerned was only meeting the Captain. The
Ombudsman recalled how in one of his conversations with the Complainant the latter had
described how he had been surprised when on arrival at the Captain’s office he had seen the
MA represented. The Ombudsman pointed out that had the Complainant been informed
before the start of the meeting that he would be charged for the MA’s time, they would have
been entitled to do so however, this was not the case and it was now improper of the MA to
do so.

Referring to the allegation that a twenty four metre long barge imported by a competitor had
been issued with a harbour craft licence without it having been classed and flagged the
Ombudsman accepted that the competitor’s vessel was properly exempt however, the fact
that the Complainant had made this allegation was evidence of lack of trust between certain
customers and their service provider, the MA, a situation which was most certainly not
conducive to a healthy working environment.

The tone of the former Maritime Administrator’s letter.

The Ombudsman accepted that the relevant Administrative Instruction specified that in order
to obtain a “Safety Survey Certificate” the owner or operator of a vessel had to apply with an
initial deposit of £180.00, and he agreed that the MA had every right to apply the provisions
of the regulation to the Complainant, however the Complainant was not refusing to pay what
he owed, he was only attempting to query the invoice and in fact, the MA itself had admitted
to him that the Complainant had an excellent credit record. In these circumstances the
Ombudsman felt that Maritime Administrator’s declarations that “--- any further exchange of
communication on this subject will result into further charges in respect of office
administration time” and that “--- we may not be able to provide any further service unless
the outstanding amount is settled. In future we shall also ask for deposit in advance--- ~
amounted to threats that were unnecessary, inappropriate, and unbecoming of a public
authority. The Ombudsman was of the opinion that the Complainant had every right to query
the invoice to his satisfaction without being threatened for it and a threat to apply the above
provisions if the Complainant failed to carry out a certain course of action, which provisions
the MA agreed were only applied selectively, was still a threat.

In their arguments the MA accepted that the format of their invoices was inappropriate and
that it would be reviewed, they stressed however, that this particular invoice was not
inaccurate, it could have just been set out differently. This, they said, could not be classified
as maladministration and furthermore, at no time did they refuse to reply to the
Complainant’s queries.
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The Ombudsman could not agree with the MA, pointing out that though the invoice had
been issued in the usual format used by the MA, the fact was that it was inaccurate, not
incorrect. It showed wrong dates and wrong information as to the charges in respect of the
survey in Algeciras and did not provide information that would allow the recipient to
identify the different components of the total charge. There was no doubt in the
Ombudsman’s mind that this amounted to maladministration.

The Ombudsman could also not agree with the MA’s argument that they had not refused to
reply to the Complainant’s queries. It was true that they did give him a detailed breakdown
but when he asked for further information he was met with a very discouraging reply. This
was the refusal the Complainant was complaining about and the Ombudsman agreed with
him, pointing out that a private enterprise that treated a client in this manner would surely
lose their custom to a competitor that was better trained in the art of public relations.

The Ombudsman sustained the complaint in full pointing out that the Complainant had been
wrongly treated by the MA.

The MA informed the Ombudsman that their system of invoicing was being reviewed so that
all elements of a job would be clearly set out in the invoice.

The Ombudsman welcomed the review and he pointed out that he would withhold making
any recommendation until the review was completed and implemented. He reserved the right
however, to reopen this report and to make the required recommendation if he felt that the
review did not go far enough and that the invoices were still lacking in detail.

The Ombudsman went on to point out that at the time of writing the Complainant had
already paid the invoice. Since in his opinion the Complainant had been wrongly charged for
the meeting at the office of the Captain of the Port, he recommended that the MA find a way
of crediting the Complainant’s account with the sum of money that he had been charged for
this meeting.

Before closing his report the Ombudsman stressed that the events complained about took

place under the former Maritime Administrator. None of them related to the current Acting
Maritime Administrator who had the respect of all the parties concerned.
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7.10 TRAFFIC COMMISSION

CASES
NATURE OF COMPLAINT PAGES
CS/528 Refusing to put up a ‘No Parking’ sign outside the Complainant’s garage. 127
CS/633 Unreasonably revoking the Complainant’s disabled parking disc. 131

CASE SUSTAINED
RECOMMENDATION MADE

CS/528

COMPLAINT AGAINST THE TRAFFIC COMMISSION FOR REFUSING TO PUT
UP A ‘NO PARKING’ SIGN OUTSIDE THE COMPLAINANT’S GARAGE

The Complainant who was a resident of one of the Government housing estates (the estate or
the housing estate) was the owner of a lock up garage in which he used to keep his car. By
letter dated 16 February 2004 he wrote to the Traffic Commission (the Commission)
explaining that residents and visitors to his estate had the habit of parking their vehicles
outside his garage door thus blocking access to his car and causing much unpleasantness
between him and the driver of the offending vehicle. In his letter the Complainant asked the
Commission either to delineate the area infront of the garage into a ‘No Parking’ area by
painting double yellow lines or by setting up the appropriate signs, or alternatively to put up
a post or bar infront of his garage thus making it impossible for a vehicle to park there
without blocking the highway.

The Traffic Commission turned down the Complainant’s request, giving no explanations
instead it advised the Complainant to put up a sign on his garage door saying ‘Garage in
Constant Use’ (Ombudsman’s note: such a sign would carry no statutory authority).

In a second letter to the Commission the Complainant rejected their reply pointing out that
he already had such a sign on his garage door and alleging that whenever he contacted the
police because a vehicle was blocking his garage he would be told that there was nothing
they could do as there were no restriction signs in place.

The Commission forwarded the Complainant’s second letter to the Royal Gibraltar Police
(the RGP or the police) with the direction that they deal with his application. During the
course of his enquiries the Ombudsman asked the RGP what steps had been taken by them to
deal with the Complainant’s application but they responded that the matter of demarcation
lines should be channelled through the Traffic Commission.
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In a meeting with the Commission that took place on 6 May 2004, the Commission
explained to the Ombudsman that they did not have the jurisdiction to regulate public
parking within the government housing estates and that any ‘No Parking’ sign set up by the
Commission would carry no legal force. The Commission referred the Ombudsman to
Regulations 12B(1) and 12(C) of the Traffic (Parking and Waiting) Order which give the
Minister for Transport the authority to designate parking spaces in the housing estates listed
therein, one of which is the Complainant’s housing estate. On 24 May 2004 however, a RGP
Inspector informed the Ombudsman that he had been part of the Traffic Commission for
many years and could confirm that the Commission had dealt with parking matters in the
government housing estates in general and in the Complainant’s estate in particular.

Seeing that no progress was being made, the Ombudsman contacted the Minister with
responsibility for the Traffic Commission who, in turn, referred the matter to the Department
of Transport.

By letter dated 2 September 2004 the Department of Transport (the Department) informed
the Ombudsman that any individual whose garage was being obstructed could contact the
RGP for assistance who were obliged to attend and deal with the matter although there was
unfortunately often a delay in their response to such requests due to their limited resources
and other more pressing matters. In dealing with such problems though, the police would
normally try to contact the owner of the offending vehicle to have the vehicle moved without
there being a need for prosecution. However, the affected garage owner could insist on the
matter being taken forward by the police and in such cases the police would normally ask for
a statement as this would help in effecting a prosecution. Should the police not be able to
make contact with the vehicle owner, the tow truck would then be called to have the vehicle
removed.

The Department went on to point out that the Complainant had stated that the present
arrangement inconvenienced him in that he would inevitably experience a delay in
accessing/exiting his garage and understandably he found the procedure unacceptable. The
Complainant therefore, requested that double yellow lines be painted in front of his garage to
act as a deterrent and would permit the tow truck to remove the vehicle without there being a
need to it having to be called out by the police. The Department pointed out that the long
standing policy was that individual requests for the painting of double yellow lines were not
acceded to as otherwise such lines would have to be painted in front of every single garage,
doorway, passage, etc wherever such obstructions occur, since everyone would be entitled to
equal treatment. In any case, the Department was of the opinion that the painting of such
lines would not necessarily accelerate the response time from either the police or the tow
truck since this was very much dependant on the availability of resources at any given time.

The Department then referred to the Complainant’s allegation that there were other garages
within the estate that had double yellow lines painted in front of these. They denied that this
was the case, pointing out that they had personally visited the estate and could not accept this
statement. No garage had such lines immediately in front of it. In fact, the only double
yellow lines that existed were along the main traffic thoroughfares, aimed at ensuring that
these remained free-flowing and traffic was in no way impeded by badly parked vehicles.
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There was not one single instance where yellow lines had been painted for the benefit of a
single individual or groups of individuals or indeed for the benefit of a specific garage
owner. It was only by coincidence that some the garages fronting the main traffic
thoroughfare had double yellow lines painted on the opposite side of the road to that of the
garages. Such lines existed to ensure that that side of the road was kept free of obstructions,
as would be the case with or without such garages being sited at that location, whereas it was
expected that the side the road where the garages existed would be free anyway since they
fronted the entrances to the garages, consequently no such lines existed on the garage side of
the road.

The Department concluded that whilst sympathising with the Complainant, the respective
positions adopted by the various entities involved with this case appeared to be the correct
one in that they adhered to the long established policies. What was regrettable however was
that no one appeared to have taken the time to give the Complainant a full and detailed
explanation which, although still possibly not acceptable to the Complainant, certainly
provided him with an explanation and showed consistency of approach in dealing with such
requests.

The Complainant rejected the Department’s explanations pointing out that it was
unreasonable for the police to expect him to insist that they take the matter forward and
prosecute the offending driver. Many of these drivers were his neighbours and it happened
that relations between the Complainant and some of his neighbours were tense enough as
they were without expecting him to make the situation worse by pressing the police to
prosecute them. The Complainant went on to cite a few examples of areas being delineated
as a ‘No Parking’/tow away zone for the benefit of individuals, one of them being the area
immediately outside the Office of the Ombudsman.

The Ombudsman considered that the Complainant worked in shifts and it was extremely
frustrating for him to go for his car in the early hours of the morning to find out that there
was a car parked outside his garage and that he had no option but to walk to work. He was a
law abiding citizen who was entitled to free and unimpeded access to and from his garage
and who had the inalienable right to seek the protection of the authorities when this right was
infringed.

The Ombudsman referred to the Department’s statement that the longstanding policy was
that individual requests for the painting of double yellow lines were not acceded to as
otherwise such lines would have to be painted in front of every single garage, doorway or
passage wherever such obstructions occurred. The Ombudsman pointed out that this policy
was unworthy of a public authority and that if such obstructions did occur in front of every
single garage, doorway or passage then the Traffic Commission would be expected to deal
with the problem in the same way that the Complainant expected it to deal with his problem.
Having said this, he pointed out that he had visited the estate in question and had observed
that parking spaces for cars and motorcycles had been delineated as had ‘No Parking’ areas
both along the sides of main thoroughfares and along side roads that were evidently only
used by the owners of garages and would therefore appear to be only for the benefit of the
garage owners.
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The Ombudsman pointed out that the Department itself had declared that everyone was
entitled to equal treatment and as such he could not understand why the Complainant was
not receiving such treatment. Referring to the garage entrance to a private home which the
Complainant had claimed had a ‘tow away zone’ sign affixed to the gates, the Department
informed the Ombudsman that the sign had been affixed by the garage owner and not by the
Traffic Commission.

(The Ombudsman differentiated the ‘No Parking’ area outside his office from the above
instances in that his office was a public building and its entrance had to be accessible by
ramp to people with prams, push chairs, or wheel chairs.)

The Ombudsman then referred to the Department’s statements that the painting of double
yellow lines would not necessarily accelerate the response time from either the police or the
tow truck and that any individual whose garage was being obstructed could contact the RGP
for assistance who were obliged to attend and deal with the matter. The affected garage
owner could then insist that the police take the matter forward. The truth of this last
statement was confirmed by the Complainant who explained that unless he was willing to
press charges, the police would only limit themselves to contacting the owner of the
offending vehicle and then ask him to remove it.

The Ombudsman declared that what the Department was saying could very well be but there
was a factor that they were not taking into account. Turning the area outside the garage into
a ‘No Parking’ zone would enable the police to take action against the offending driver
without the need for the Complainant to press charges, something that he felt unable to do
because many of the offenders were his neighbours whom he did not want to antagonise. At
present in the absence of a statement of complaint all that the police could do was to knock
politely on the offending driver’s door and ask him to move his car.

Taking all of the above into consideration the Ombudsman sustained the complaint in full
pointing out that the Complainant’s rights as a citizen were being callously infringed by the
offending drivers and that the authorities had the duty to protect these rights. The Traffic
Commission should decide whether it had jurisdiction to regulate public parking in the
housing estate in question. If it did the Ombudsman recommended that the area immediately
in front of the garage should be made into a ‘No Parking’ area this would give the RGP the
authority to take action against offending vehicles without the Complainant having to
intervene. If on the other hand the Commission did not have jurisdiction in these matters, the
Ombudsman advised that the Minister for Transport seriously consider his findings in this
report and act accordingly.
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CASE SUSTAINED
RECOMMENDATIONS MADE

CS/633

COMPLAINT AGAINST THE TRAFFIC COMMISSION FOR UNREASONABLY
REVOKING THE COMPLAINANT’S DISABLED PARKING DISC

The Complainant was a disabled driver who held a disc that allowed him to park his vehicle
in parking bays marked for the use of the physically disabled.

On 30 September 2004 the Traffic Commission wrote to the Complainant, informing him
that it had been brought to their attention that his vehicle had been parked for the past two
months in the disabled bay outside his flat with a ‘For Sale’ sign attached to the windscreen.
It was further alleged that when he received visitors and his car was parked in a normal
parking bay, he would move it to the disabled bay to allow the visitor to park his vehicle in
the space previously occupied by him and vice versa on their departure. It was also alleged
that he carried out repairs to vehicles in the disabled bay outside his flat.

The Traffic Commission explained that this was contrary to the spirit of the Disabled
Parking Scheme which was conceived and implemented with a view of assisting disabled
drivers with the parking of their vehicles. In the light of the above he was informed that
since he was misusing his disc and since it would seem that he did not have a need for it, it
was proposed to withdraw it. He was given the opportunity to submit representations against
the proposed cause of action. The Commission concluded their letter by pointing out that
when a ramp was built from his flat to street level to enable him to enjoy easier access to his
home, three parking bays were lost.

The Complainant refuted the Commission’s allegations. He admitted that his vehicle had
displayed a 'For Sale' sign for two months however the reason for this was that he had
decided to sell the vehicle purely out of necessity as the vehicle concerned was a large 4x4
which was too large and heavy for him to manage and due to his ill health which was
deteriorating, he no longer felt capable or confident enough to continue using this vehicle.
He explained that he had recently purchased a smaller car which was much easier to manage
and hoped to sell the 4x4 in the near future.

As regards the allegation that he deliberately abused the disabled parking bay by moving his
vehicle to allow visitors access to a normal parking bay and that he carried out ‘repairs to
vehicles’ outside his flat he categorically stated that both these allegations were totally false.
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The Complainant explained that he had been carrying out minor jobs to the 4x4 in
preparation for selling, such as internal cleaning, washing and changing of wheels. In the
case of the latter, he explained that he needed to rely on assistance from family members as
he was unable to move, carry or manage any item of weight. He added that he had also been
cleaning the recently acquired small vehicle and effecting minor repairs to prepare for the
MOT test. On this point, the accusation that he carried out vehicle repairs, implying that
vehicles belonging to other parties were repaired by him was inaccurate and misleading. He
refuted this allegation, not only because it was false but also because he was physically
unable to undertake vehicle repair works.

The Complainant deplored that the Traffic Commission should have taken such a view based
on what he said were nothing more than allegations. With reference to the accusation that he
had no need for the parking disc, he informed the Commission that his health condition was
worsening: and that as a result, his doctor had recently authorised the issuing of an oxygen
ambulatory kit for his home use. This had been due to the recommendation that he take
oxygen therapy for some 15 hours daily. To his mind, the tone and view taken in the
Commission’s letter questioned the validity of the medical advice and the recommendations
on the basis of which he was originally granted the disc. He informed the Commission that
he had a severe and advanced lung disease which had substantially reduced the oxygen
capacity of his lungs. He pointed out that in all of his life he had never requested any form of
special treatment, but when he found that climbing a short flight of stairs as exhausting, or
walking more than a few hundred metres as virtually impossible, he regarded the use of the
parking disc as being of necessity.

The Complainant went on to refer to the last paragraph of the Commission’s letter which he
said implied that the ramp which was built to enable easier access to his home, was
somehow based on false pretences and that consequently, three parking bays had been lost. It
was clearly apparent he said, that the writer of the letter had not seen the area in question and
did not know what the facts were because if they did, they would have seen that neither car
nor motorcycle parking bays had been lost.

Furthermore, the implication that the building of the ramp was unnecessary to the detriment
of other vehicle users within the estate, was distressing and insulting. The ramp was built
due to medical recommendations and based on the fact that his exercise tolerance was
extremely restricted. As stated previously, he could not even manage a short flight of steps
which rendered him as a prisoner in his own home. Since the ramp was built, he could at
least avoid the exhausting trauma of climbing four flights of stairs just to reach road level.

Finally, the Complainant said that should the Commission decide to take this matter further,
he would request that he be allowed the opportunity to address the Commission in person.

This letter received no reply and other than the letter of 30 September 2004 the Complainant
received no other correspondence from the Commission. In October/November 2004 the
disabled disc expired and it was renewed but two months later on 4 February 2005 two
Royal Gibraltar Police constables attended his residence and demanded that he hand them
the disabled parking disc. Alarmed and distressed he had no option but to oblige.
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The Complainant wrote a letter of complaint to the Commissioner of Police protesting at the
‘inappropriate manner’ in which the parking permit was withdrawn and eventually the
Commissioner expressed his most sincere apologies.

On 21 February 2005 the Ombudsman informed the Traffic Commission that a complaint
had been lodged against them and he invited their comments. Following a reminder on 16
March he was informed that this case would be discussed by the Commission in their next
meeting due to take place after Easter (25-28 March 2005).

On 15 April, over two months after he had communicated the complaint to the Commission
the Ombudsman had yet to receive any reply so he contacted the Minister with responsibility
for transport and asked for his intervention, pointing out that his investigation was at a
standstill. It transpired however, that due to change in legislation the Traffic Commission
had been suspended and had to be reappointed by the Government which did not take place
until some time in May 2005. The Commission finally met on 9 June 2005 but it was not
until 19 July 2005 that the Ombudsman was finally informed that they would not reconsider
their decision to suspend the Complainant’s disabled parking disc.

The Traffic Commission’s Version

In their eventual response to the Ombudsman’s enquiries the Commission maintained the
stance that it had acted correctly by revoking the Complainant’s parking permit and that it
had followed correctly established practices. By way of background information the
Commission explained that in July 2003 the Complainant requested that a 'Keep Clear' sign
be painted at the foot of the access ramp to his house. This was approved by the Commission
which directed the Highways Section to paint the area. In October 2003 the Commission
approved his application for a disability disc. Following complaints from the general public
to the effect that the Complainant was using the bay to both repair his car and advertise the
same for sale and to the best information and belief of the Chairman and after an
investigation by the police at the request of the Commission which confirmed the same, the
Secretary to the Commission, wrote to the Complainant informing him that that he was
misusing his disc and that they proposed to withdraw it. The letter also gave him the
opportunity to submit representations if he so wished. Such representations were to reach the
Commission within 21 days from the date of the letter. They went on to say that by letter
dated 4 November 2004, the Secretary of the Commission had referred to the Complainant’s
letter of 19 October 2004 and informed him that the Commission at its last meeting had
discussed his letter, but after giving the matter due consideration was of the view that he had
abused the Disabled Scheme. The Commission was therefore left with no option but to
revoke his disc.

The Commission went on to say that following on from this, they further considered this
case up to and including discussing it at a meeting that was held on 8 June 2005 but they felt
that they had devoted considerable resources to this case and that they could not change their
decision.
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In his considerations the Ombudsman pointed out that it was not his role to say whether or
not the Commission had acted rightly or wrongly by revoking the Complainant’s disc, nor
was it his role to decide whether or not the disc should be renewed. It was his role to ensure
that when the Traffic Commission decided to revoke the disc they:

1. were relying on accurate information and not on hearsay or unsubstantiated
allegations,
il. they had considered the entirety of the Complainant’s circumstances, including all

medical evidence on his current state of health and his prognosis for the future,

iil. the consequences of removing the disc and how this would affect his quality of life,
and
iv. if the allegations against him were substantiated, whether removing the disc with the
consequences thereof was proportionate to the ‘offence’ of misusing the disabled parking
bay.

By letter dated 19 July 2005 the Commission informed the Ombudsman that following from
complaints from the general public to the effect that the Complainant was using the parking
bay to both repair his car and advertise the same for sale and to the best information and
belief of the Chairman of the Commission “and after an investigation by the police at the
request of the Commission which confirmed the same‘ the Secretary to the Commission
wrote to the Complainant the letter dated 30 September 2004 referred to above. This would
be prima facie evidence that the allegations were substantiated except that the RGP
confirmed to the Ombudsman that “the Royal Gibraltar Police were not instructed by the
Traffic Commission to investigate” the Complainant. In response to further enquiries the
Commission clarified that a member of the RGP sits in the Commission. He had been asked
to look into the matter and had confirmed the veracity of the allegations against the
Complainant. The Commission added that members of the public had also complained
verbally to independent members of the Commission and that the allegations were always
the same.

The Ombudsman accepted that it was possible that the allegations were correct and that the
Complainant had abused the disabled parking scheme. He agreed that holders of parking
discs should not be allowed to abuse the system and that action should be taken to curb such
abuse, however such action should always be proportionate to the ‘offence’. The
Complainant suffered from severe advanced lung disease and his exercise tolerance was
severely restricted. A parking disc and the consequent possibility of parking his vehicle right
outside his home provided him with much needed independence and was his only link to the
outside world. The Ombudsman had no evidence that the Commission had taken this into
account when it decided to remove his parking disc. The Ombudsman further expressed the
view that even if the allegations against the Complainant were substantiated it was not
proper to take the drastic step of removing the parking disc from a severely disabled man
without having given him first a warning and the opportunity to ’mend his ways’.
Furthermore the Complainant had asked for the opportunity to address the Commission on a
number of occasions which requests had gone unacknowledged and unanswered.
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The Ombudsman sustained the complaint in full, pointing out that before taking the drastic
step of withdrawing a severely disabled person’s parking disc the Commission should have
given him at least one warning and the opportunity to stop abusing the system. To remove
the disc without having acquiesced to his repeated requests to address the Commission was
not proper administrative procedure.

The Ombudsman recommended that where complaints of alleged misuse of the disabled
parking scheme were received the complaint should first be investigated by the Royal
Gibraltar Police and a written report obtained by the Commission. If established to be
accurate the ‘offender’ should be given a warning that if he persisted in misusing the disc it
would be withdrawn which action should never be taken without evidence that the
allegations continued to be correct. With regard to the case in question the Ombudsman
recommended that the parking disc be returned to the Complainant with the warning that if
complaints against him persisted, it would be withdrawn.
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7.11 TRANSPORT & LICENSING

CASES
NATURE OF COMPLAINT PAGES
CS/673 | Rudeness, incompetence and inefficiency of the Vehicle Reg- 137
istration Office.
CASE NOT SUSTAINED
CS/673

COMPLAINT AGAINST DEPARTMENT OF TRANSPORT FOR RUDENESS,
INCOMPETENCE AND INEFFICIENCY OF THE VEHICLE REGISTRATION
OFFICE

The Complainant claimed that on 6 July 2005 he visited the Department of Transport to
request information on what documentation was required to transfer ownership of a vehicle
into his Company’s name. He alleged that a member of staff at the counter told him that a
stamp of the Company on the papers was all that was required.

The Complainant claimed that when he returned the following day with the Company stamp
on the papers (Form No.5), as allegedly stated by the person at the counter the day before, he
was told that he needed a letterhead of the Company containing the information of all
directors. The Complainant further claims that he complained to the Department at the time
and was told that “anyone can forge a company stamp or seal”. He also believed the sign in
the waiting area stated a letter of the company with the company stamp was needed.

The Complainant explained in his letter to the Ombudsman that as there was no legal
requirement to have a letterhead he was aggrieved that the Department insisted he waste his
time by getting letter heads printed for this purpose. He also believed the attitude of the staff
he encountered at the Department was rude, inefficient and incompetent.

In their reply to the Ombudsman’s enquiries the Department explained that it had been their
policy for some time that all vehicle transfers in respect of companies were to be
accompanied by a letter in the company’s letterheaded paper informing them that the vehicle
was to be transferred to the said company’s name. The transfer form, additionally, needed to
bear an impression of the company stamp or seal. They further explained that the policy was
issued to staff in written form and was implemented in an effort to prevent identity fraud.

The Department was of the opinion that it was unlikely that the Complainant was given
incomplete information, and was a matter of one person’s word against another.
Furthermore, the notice in the foyer did accurately reflect the Department’s requirements.
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With regard to the complaint regarding the rudeness, inefficiency and incompetence of the
counter staff the Department claimed that they had investigated the matter and could find no
grounds for the complaint. In fact when the Complainant requested to see someone of higher
authority (on his second visit to the Department), he did not mention any other staff being
rude or discourteous, although he himself was agitated and raising his voice.

On considering the complaint, the Ombudsman decided that it raised more issues than
whether one person was right and the other wrong. The question was how did the customer
misunderstand the Department’s requirements to such an extent that he ended up with this
complaint.

To help answer this question the Ombudsman visited the Vehicle Licensing Office to see at
first hand the notices displayed to the public. He also researched information available to the

public on the internet.

Notices displayed to the public

The forms available to the public are contained in dispensers situated directly opposite the
entrance (see Figure 1). The sign explaining what documentation is required by the
department is on a central pillar to the right of the entrance, just prior to the counters (see
Figure 2). This means that a person retrieving a form from the dispensers can walk in and
out of the office without seeing the notice displayed on the pillar.

Figure 1 Figure 2
By contrast, in the Civil Status and Registration Office for example, the requirements for the
various applications are visible directly above the dispenser containing the forms (see Figure
3). This gives the customer information prior to his taking and completing the form.

The Ombudsman downloaded from the Gibraltar Government’s
website Forms No5 and 6, which are the relevant forms for the
| matter in hand; he also obtained the same No5 and 6 form from the

two forms were identical only that the one downloaded from the

g internet did not contain a footnote on form 5 advising applicants

that at the time of submission proof of identity had to be provided

Figure 3 to the satisfaction of the Licensing Authority, as did the form
obtained from the Department’s dispensers.
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The Ombudsman was of the opinion that the Department was entitled to require proof of
identity and it was reasonable to ask for details of corporate identity to be provided in a
company’s letterhead paper.

Although the Department contended that the notice in the foyer did accurately reflect the
Department’s requirements, there was room for improving the way the Department
communicated to the public what type of documentation was required by them when
submitting applications.

Undoubtedly, the internet application had to be updated with immediate effect. The
Ombudsman has been informed by the Department that the Webmaster had been asked to
remedy this at his earliest opportunity. Also, application form No5 should contain the
requirements for corporate (not just personal) identity.

Another means of improvement could be placing the notice of requirement of identity
documents beside the dispensers with the application forms and not opposite to them, as at
the time of the investigation. The Ombudsman was informed that this suggestion would be
considered by the Department.

The Ombudsman had on previous occasions been confronted with complaints where there
were conflicting accounts of events; this was one of those instances. The Department was of
the opinion that it was unlikely that the Complainant was given incomplete information,
whilst the Complainant maintained that he was indeed given erroneous information, which
had resulted in the complaint. The Ombudsman could not reconcile both accounts and, as in
previous such complaints, therefore refrained from comment.
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The Receptionist passing on information to the Senior Investigating Officer.
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7.12 OTHERS
CASES
NATURE OF COMPLAINT PAGES
CS/693 | See below. 141
CASE PARTLY SUSTAINED
RECOMMENDATION MADE
CS/693

COMPLAINTS AGAINST THE HOUSING DEPARTMENT FOR GRANTING A
TENANCY TO AN UNAUTHORISED OCCUPIER IN ORDER THAT HE BE ABLE
TO PURCHASE THE FLAT HE WAS OCCUPYING

COMPLAINT AGAINST THE MINISTRY OF TRADE, EMPLOYMENT,
INDUSTRY & COMMUNICATIONS FOR AGREEING TO THE SALE OF THREE
GOVERNMENT FLATS ONE OF WHICH WAS OCCUPIED BY A SITTING
TENANT, WITHOUT SUBMITTING THEM TO A TENDER

COMPLAINTS AGAINST LAND PROPERTY SERVICES FOR THEIR ROLE IN
THE SALE OF THE FOUR FLATS

COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS & WORKS FOR
CARRYING OUT EXTENSIVE REFURBISHMENT WORKS TO THE FABRIC OF
THE FOUR FLATS DURING AND AFTER COMPLETION OF THE PROCESS OF
SALE

The Complainant was the tenant of a pre-war flat in the Upper Town. On 31 August 2005
she wrote to the Housing Department explaining that she had found out that the occupier of a
neighbouring flat (the neighbour) had just purchased his flat together three adjacent ones (the
adjacent flats). She pointed out that the flat in which the neighbour resided used to be his late
grandmother’s (the grandmother’s flat) which was not returned to government when she
died. She complained that this had come as a shock to her and her family. She suffered from
overcrowding and since one of the adjacent flats adjoined hers and it had been empty for the
past eight or nine years she had she had been waiting for it to be put out to tender in order to
make a bid for it.

(Ombudsman’s note: the four flats that were sold to the neighbour were located on two
floors at one end of the building in which the Complainant lived, with two flats on either side
of an open courtyard on each floor.)

By way of reply the Housing Department informed the Complainant that they were not at
liberty to discuss the matter with her. She took the matter up with LPS who told her that
Government had considered the neighbour’s request to purchase, and instructed to proceed
with the sale.
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Not satisfied with this reply she put her complaint to the Ombudsman, adding that sometime
in December 2004, when the neighbour had already been living in the grandmother’s flat for
about three or four years he had received a letter from Housing asking him to vacate the flat
or else face eviction proceedings. At the time he had asked all of his neighbours to sign a
petition requesting that he be allowed to remain in the grandmother’s flat and not be evicted.
The next that they heard was that not only was he not being evicted, he had bought the
grandmother’s flat together with three others, one of which was occupied by a government
sitting tenant (the sitting tenant). Furthermore, the entire building (including the four flats
that were now private property) was in the process of being refurbished. The roof was being
replaced and the exterior of the entire block painted.

The entrance to the
patio is common to the
sitting tenant’s flat and
the grandmother’s flat.
The patio was also pur-
chased by the
neighbour.

The grandmother’s flat.

The Scaffolding in the
picture belonged to
B&W.

Figure 1. Picture taken months after completion of the sale.

On 14 November 2005 the Complainant also informed the Ombudsman that new windows
were being installed by B&W to one of the adjacent flats. On enquiry from Buildings and
Works (B&W) they explained that the windows were being installed in the sitting tenant’s
flat in response to a longstanding request by the sitting tenant. According to the contract
between the Government of Gibraltar and the neighbour, he was responsible for the exterior
of the sitting tenant’s flat and Government was responsible for the interior. The installation
of new windows was therefore the responsibility of the neighbour, however, since the sitting
tenant was paying rent to the Housing Department he could not be told to request new
windows from the neighbour, so they had agreed to carry out the works and would then try
to recover the cost from the neighbour. They admitted though that this might not be possible
given that the works had been carried out without the neighbour having been consulted.

The Ombudsman’s Enquiry - The Housing Department

In response to the Ombudsman’s enquiries the Housing Department explained that the
neighbour’s late grandmother had been the tenant of his flat and he had apparently been
residing with her prior to her death in December 2001. His tenancy was regularised by the
Housing Allocation Committee when she died. They added that a combination of
circumstances had contributed to their decision to recognise him as a tenant.

1. The neighbour claimed to have lived with his grandmother for eleven years, a claim

that was confirmed by all of his neighbours, including the Complainant, in the petition
signed by them when he was threatened with eviction.
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il. The consideration that the grandmother’s flat was a small bed-sitting room riddled
with damp and poorly ventilated. The adjacent flats were in a similar state having been out
of rent roll for a number of years. He was interested in purchasing them with the intent of
repairing and adjoining them. If evicted on the other hand, the flats would all remain empty
and the grandmother’s flat would also fall into disrepair.

1. Over the years he had maintained and repaired the grandmother’s flat. He had
provided the receipts for materials bought by him for that purpose over the years.

v. The grandmother’s flat was a small bed-sitting room which was what he would be
entitled to if he was evicted and allocated a flat through the housing list.

V. The street number of his mother’s government flat was 57/5 and the grandmother
lived in the same road at number 55/7. It seemed that the similarity in the numbers had
confused the Housing staff. The neighbour had applied for housing from his grandmother’s
address, which application had been accepted. He also received his yearly review letters at
that address. It was not until 22 November 2004 when he first applied to purchase the
grandmother’s flat that they became aware of the confusion and took steps to make him
vacate the flat as described above.

Based on the above circumstances the Complainant’s case was put to the Housing Allocation
Committee which as pointed out above, decided to grant him a tenancy on the understanding
that he would buy the flat.

Housing went on to confirm that the agreement between Government and the neighbour was
that B&W would continue to be responsible for internal repairs to the sitting tenant’s flat and
the neighbour, would be responsible for external repairs. As regards the works that were
being carried out by B&W, the Housing Department declared that the Ombudsman should
direct his enquiries to B&W.

The Department of Buildings & Works

The purchase of the four flats took place on 1 August 2005. As described above when the
neighbour bought the flats, B&W was in the process of refurbishing the exterior of the entire
building. The refurbishment was completed in November 2005, over three months after the
purchase. When the Ombudsman questioned B&W about them having refurbished a
property that no longer belonged to government he was told that the works had commenced
on 22 July 2005 and the first record they had of having been informed of the sale was a
memorandum from the Housing Department dated 26 October 2005. Housing for their part
claimed that the date of sale was only communicated to them by LPS by letter dated 25
August 2005, received on 2 September 2005 and they immediately instructed a Housing
Inspector to inform a B&W official. The Ombudsman noted the discrepancy between the
two versions however he pointed out that it made no difference whether B& W was informed
of the sale in September or in October because the works had commenced on 22 July 2005
and by 2 September they were well under way and they could not be halted half-way through
the refurbishment.
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Land Property Services

In response to the Ombudsman’s enquiries LPS pointed out that even though they had not
informed the Housing Department of the completion of the sale until they wrote to them by
letter dated 25 August 2005, (Ombudsman’s note: which letter was, as pointed out above,
only received by Housing on 2 September) Housing had been fully aware of the fact that a
sale was pending. The neighbour had first applied to purchase the grandmother's flat on 30
June 2004. At the time a Land Management Committee paper was prepared and the
Committee approved the issue of a 99 year lease subject to the prior approval of the Ministry
for Housing. LPS requested Housing’s view by letter dated 22 October 2004. By letter dated
5 November 2004 Housing confirmed that the neighbour was not authorised to reside in the
premises and consent to purchase could not be given. The neighbour reapplied on 10 March
2005. A verbal request was made to Housing for confirmation that the neighbour was by
then the authorised tenant. This was received by fax dated 16 May 2005. LPS subsequently
requested Housing's comments to the proposed sale of the property including the two vacant
flats and the sitting tenant’s flat by letter dated 24 May 2005. Approval to the sale from
Housing was received by LPS on 7 June 2005.

By way of background information LPS explained that their role in the sale of government
properties was purely administrative. Applications by sitting tenants for the purchase of their
flat were referred to the Housing Department for their consent and for confirmation that the
purchaser was an authorised tenant. Requests by non sitting tenants were referred to the
Ministry for their consent.

The Ministry of Trade, Employment, Industry & Communications

The Ministry explained that the neighbour had first expressed an interest in purchasing the
four flats on 30 June 2004. At the time he was informed that sales to sitting tenants in multi-
occupied buildings were pending certain policy decisions from the Government.

The policy of the Government was now to allow sitting tenants occupying dwellings on
monthly tenancies from the Housing Department to purchase their property if they so
requested, subject to payment of a premium and other conditions.

The Ministry went on to describe that after the neighbour had reapplied to purchase the flats
and consequent to a policy change by Government and a site inspection of the premises by
LPS, he was informed that he would be allowed to purchase the flats in question. The final
go-ahead for the sale was given on 15th June 2005.

The Ministry explained that two of the flats had been vacant for a number of years and when
the neighbour expressed an interest in purchasing them, he had described them as "derelict”
and confirmed that he would bear the cost of their refurbishment which would be high, as
the buildings had been neglected for many years.
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They went on to say that there were no records to show that the Complainant had ever
expressed an interest in purchasing neither her own flat, nor the one adjacent to hers. This
was also confirmed by LPS and Housing. It was on this basis that Government had agreed to
the sale without giving other tenants in the building the opportunity to express an interest in
the flats.

The Ombudsman opened his enquiries by pointing out that even though the only departments
named by the Complainant in her complaint were LPS and the Housing Department and at
no point had she named B&W and the Ministry, he had seen it appropriate to join these last
two departments into his enquiry.

Section 13 of the Public Services Ombudsman Ordinance 1998 gives the Ombudsman the
jurisdiction to investigate any administrative action taken by or on behalf of any department,
where:

“a written complaint is duly made to the Ombudsman by a member of the public who claims
to have sustained injustice in consequence of maladministration in connection with the
action so taken;

In order that he should be able to investigate a complaint, the Complainant need only
complain about an act of maladministration. There is no requirement that he name the
department that he claims acted maladministratively. Borrowing Lord Denning’s famous
words in R 'V Local Commissioner for Administration for the North and East Area of
England ex parte City of Bradford Metropolitan Council' the Ombudsman declared that “in
the nature of things a complainant only knows that he has suffered injustice. He cannot know
what was the cause of the injustice.”? It would be putting too heavy a burden on the
Complainant, declared the Ombudsman, to ask her to name the exact department that was
guilty of the alleged act of maladministration.

The Housing Department

Going on to consider the role of the Housing Department in this matter the Ombudsman
recalled that at the beginning of his enquiries, when he asked this department to comment on
the allegation that the neighbour had been squatting in his grandmother’s flat, the reply was
that he “was not squatting in the tenancy as he was apparently residing with his
grandmother prior to her death.”

At the time he received this reply with incredulity. The Housing Department had a long
standing policy that grandchildren could not ‘inherit’ their grandparent’s tenancy. He
himself had dealt with a large number of complaints and enquiries where this had been the
grievance, and this department had always clung tenaciously to their policy that under no
circumstances were grandchildren given a tenancy over their late grandparent’s flat (see for
example C/S360 and C/S 590). Yet, in the case of the neighbour they had made an
exception, and recognised an unauthorised occupier, as an official tenant and their reason for
doing so was just “the possibility” that he had been living with his grandmother when she
died.
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The Ombudsman pointed out that although he had sought and obtained clarifications from
the Housing Department for this unprecedented departure from their stated policy as
described above, he was concerned at what appeared to be a law for the rich and a law for
the poor. From now on, it would appear that whenever a grandparent died and the Housing
Department was demanding that the grandchildren vacate the premises, all that the
grandchildren had to do, was to offer to purchase the flat and possibly the longstanding
policy would be waived.

The Ombudsman went on to refer to the reasons given to him by this department for having
granted a tenancy to the neighbour.

The consideration that the grandmother’s flat was a small bed-sitting room riddled with
damp and poorly ventilated. The adjacent flats were in a similar state having been out of rent
roll for a number of years. He was interested in purchasing them with the intent of repairing
and adjoining them. If evicted on the other hand, the flats would all remain empty and the
grandmother’s flat would also fall into disrepair.

The Ombudsman wondered why the adjoining flats had been empty for so many years and
why it was so evident to them that the grandmother’s flat would also fall into disrepair if the
neighbour was evicted. Naturally, older properties require constant upkeep but the
grandmother had lived there for many years as had the neighbour who was now investing his
own money in the premises. The Ombudsman could not understand why Housing was so
eager to sell the flat as opposed to refurbishing it and returning it to the housing stock,
especially since the roof of the entire building had just been replaced at the expense of the
Ministry for Housing i.e. the public purse.

Over the years he had maintained and repaired the grandmother’s flat. He had provided the
receipts for materials bought by him for that purpose over the years.

The grandmother’s flat was a small bed-sitting room which was what he would be entitled to
if he was evicted and allocated a flat through the housing list.

in C/S 432° a single mother and her young son were made homeless when they were evicted
from the government flat in which they had been squatting for over one and a half years.
Had the unauthorised occupier in that case or the Complainant in C/S 360° raised the defence
that he or she had spent money in the flat as the neighbour did, and that the size of that flat
was what he was entitled to were he to be allocated the flat via the waiting list, would the
Housing Department been influenced to give him a tenancy? The Ombudsman did not think
SO.

The street number of his mother’s government flat was 57/5 and the grandmother lived in the
same road at number 55/7. It seemed that the similarity in the numbers had confused the
Housing staff. The neighbour had applied for housing from his grandmother’s address,
which application had been accepted. He also received his yearly review letters at that
address. It was not until 22 November 2004 when he first applied to purchase the
grandmother’s flat that they became aware of the confusion and took steps to make him
vacate the flat as described above.
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The grandmother died in December 2001 and Housing only became aware of the confusion
in November 2004 when the neighbour applied to purchase the flat. Although as a rule when
considering allegations of maladministration the Ombudsman considers human error to be a
mitigating circumstance, in this case negligence was a more apt description than human
error. Housing applicants spend years waiting for an allocation and yet a flat that should
have been returned to the housing stock in December 2001 had somehow slipped through the
net without anybody realising for three years. The Ombudsman considered this to be a most
serious state of affairs and he wondered how many flats there were out there that should
have been returned to the housing stock but had also slipped through the net.

The Department of Buildings & Works

Going on to deal with B&W the Ombudsman pointed out that this department was only
informed of the sale on 2 September 2005, by which time they were half way through the
refurbishment programme and by that stage the works could not be halted.

Roof of the Government
owned section of the
building.

The roof of the now pri-
vately owned section of the
building as refurbished at

public expense. Note the difference in

colours. The neighbour
was in the process of
painting his property
using B&W scaffolding.

Figure 2

The works, which as pointed out earlier in this report, consisted of changing the roof of the
entire block and painting the exterior, commenced on 22 July 2005, just nine days before
four of the seven flats in the property were sold to the neighbour. They would not be
completed until November 2005 and the total cost in materials and man-hours amounted to
£29,953.47. The Ombudsman pointed out that had B&W been informed of the sale prior to
commencing their works these would have been limited to the government owned part of the
building, (see figures 1 and 2) saving the taxpayer £16,910.55. Describing the role of B&W
within the Ministry for Housing the Ombudsman pointed out that B&W repair and refurbish
government houses pursuant to the instructions and specifications of the Housing
Department. A programme of works is prepared by them on a regular basis and submitted to
Housing for their approval. In this case they prepared their major works programme in
January 2005 which they submitted to Housing. The works were included in this
programme.

Page 147



- REVIEW & CASE SUMMARIES

The Ombudsman accepted that Housing was only informed by LPS that the sale had gone
through by letter dated 25 August 2005 and they immediately notified B&W however, it
was a fact that LPS informed Housing by letter dated 24 May 2005, that the neighbour had
requested to buy his grandmother’s flat and Housing gave their consent. Indeed, he was only
made a tenant to enable him to purchase the flat. It was also a fact that on 18 May 2005,
B&W wrote to Housing informing them that they were about to commence the works and
had noticed that there were two dormer windows in the property. They asked Housing to
confirm whether these had been built with the Ministry’s authority and whether they should
be included in the repairs. Housing had thus been put at notice that major works were
scheduled to take place at the property and they should have informed B&W that part of the
property was possibly in the process of being sold and that works should not commence
without conferring with them. Alternatively they should have asked LPS to give them notice
of the sale prior to completion. As it was, the neighbour bought four flats at a very
favourable price when compared to open market prices with the bonus of a brand new roof
courtesy of the People of Gibraltar.

During the 2005 end of year winter break, the Ombudsman noticed that the property was still
covered with scaffolding and that the neighbour’s section had been recently painted. On
returning to work on 3 January 2006 he informed B&W and asked them whether the
scaffolding belonged to them. They confirmed that it did and that the neighbour had painted
his property using their scaffolding without their permission. B&W went on to write to
Housing informing them of these events and asking them to consider requesting payment
from the neighbour for use of the scaffolding.

The Ministry of Trade, Employment, Industry & Communications

The decision to approve the sale of the three adjacent flats was taken by the Government.
The sale of the two vacant flats was not put out to tender and the Complainant explained that
had she been given the opportunity, she also would have wanted to purchase them. In
response the Ministry declared that the Complainant had never even expressed an interest in
buying her own flat, let alone the vacant ones. The Ombudsman accepted that the decision
whether to put assets out to tender or to sell them to a purchaser of their choice, was
Government’s prerogative which being a mater of policy was outside his remit. The
Ombudsman suggested that in the future, in cases such as the one in question where a flat
within an inhabited building was being sold, the authorities could possibly consider notifying
all the neighbours of the sale to allow them to place a bid.

Going on to refer to the sitting tenant’s flat the Ombudsman considered the procedure
employed in selling this flat to the neighbour. To the best of his knowledge, the sitting tenant
had not been offered the flat. Again, it could be that Government took a policy decision to
sell this flat to the neighbour without consulting the tenant. If that was so, then the
Ombudsman could not comment on this matter.
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In reply to the question “what will you do if the sitting tenant applies to purchase his flat?”
the Ministry, replied “we’ll tell him that he can’t’. The Ombudsman wished to highlight this
matter because in a recent similar complaint, an elderly man, who had been confined to
hospital for many years (but at the time was still the legal tenant of a government flat) was
offered his flat irrespective of the probability that he would not be able to return and reside
in it again. It so happened that his granddaughter was also offered her flat, which
coincidentally happened to be directly under that of her grandfather. The plan was to convert
the two flats into one. By analogy, in the case at hand, the situation could arise where the
sitting tenant, although elderly, could wish to purchase the property, for example, as a
bequest for his children.

Added to the above, the sale of sitting tenant’s flat gave rise to another problem. The
agreement between Government and the neighbour was that he was responsible for the
exterior of the sitting tenant’s flat and Government was responsible for the interior.
According to this agreement the sitting tenant’s windows had to be changed by the
neighbour and not by B&W. However the ink on the neighbour’s underlease was not yet dry
and B&W had already changed the tenant’s windows.

In response to the Ombudsman’s enquiries they said that since the tenant was paying rent to
the Ministry for Housing, they could hardly tell him to go to his neighbour asking him to
repair his windows. Were there any procedures in place to deal with future repairs to the
exterior of the sitting tenant’s flat asked the Ombudsman and would the Housing Ministry be
reimbursed for the windows?

In his conclusions the Ombudsman pointed out that the upper town is in urgent need of
regeneration and the reason for the Government’s policy to sell pre-war flats to sitting
tenants is precisely to encourage owner occupiers to invest in their flats and therefore
regenerate the building and, by extension, the entire neighbourhood. It was with this in mind,
to save the grandmother’s flat from falling to dereliction that Housing took the
unprecedented step of granting a tenancy to an illegal occupier. The irony was that in this
case there were plans to regenerate the property at a cost of close to £30,000, thus giving the
building a new lease of life so why the urgency or need to agree to the sale?.

As regards LPS the Ombudsman expressed his concern at the fact that once Housing agreed
to the sale, LPS went ahead with the administrative and legal aspects of the transaction, and
the Housing Department was not further informed until a month after the sale had taken
place. Of course the Housing Department were on notice of the possible sale which they
themselves had approved. Possibly, the Ombudsman suggested, at the time of a sale of
housing stock, there should be closer communication between the Housing Department and
LPS.

The Ombudsman did not sustain the complaint against LPS, pointing out that they could not
have known that major works were scheduled to take place at the property. Once Housing
had approved the sale they had just proceeded with the sale according to established
procedure. He sustained the complaint against the Housing Department, pointing out that
their failure to request from LPS that they be kept informed as to whether the sale would go
ahead or not had cost the tax payer £16,910.55.
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As regards the Government’s decision not to put the vacant flats out to tender, this was a
policy decision and this part of the complaint could therefore not be considered by the
Ombudsman. Without wishing or intending to question the merits of Government policy he
went on to suggest that in the future, and as to avoid a repetition of this type of complaint, all
of the tenants of a building with vacant flats could be given an opportunity to place a bid for
the vacant flats within that building.

The Ombudsman suggested that in the future Housing should not reject out of hand all
applications by grandchildren for a tenancy over their grandparent’s flat and such
applications should be considered on an individual basis. Referring in particular to CS/590
(see page 68) he pointed out that in his opinion Housing was wrong in refusing to allow the
grandson to be included in his grandfather’s housing application and he recommended once
again that they reconsider their decision.

UPDATE

The Housing Department informed the Ombudsman that as a result of this report,
instructions had been issued to senior managers, both at the Housing Department and at the
Department of Buildings and Works, to meet in order to compile a communication protocol
for the Ministry. Furthermore, the Ombudsman’s recommendation would be referred to the
Minister for Housing. However, they stressed, decisions in such cases were taken by the
Housing Allocation Committee.

The Ombudsman welcomed the initiative taken by the Ministry but, he pointed out, the

proviso supported his contention that the Housing Department was run by a faceless
committee.
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My husband and I would like to thank you for your time and effect, in the replacement of my
balcony windows. About two weeks ago after waiting for 6 years, the Contactor came and
fitted them, I am very pleased with them. Most grateful, if it wasn't for your help I would be

still waiting.

April 05

On behalf of my wife and
myself, I would like to con-
vey our thanks for having
agreed to meet us in your
office and for the guidance
and advice given...

May 05
Thank you for all your help

and support. God Bless.

June 05

I hope this lifts the world
from your shoulders a bit.
With grateful thanks.

May 05
Everything that you have done

in such a thoughtful way, is ap-
preciated so much more than
these words can say — thank
you.

August 05
I would like to take this mo-

ment to thank you for your sup-
port with the problem I have at
home concerning dampness.
They have already started work
on the outside of the building so
up to now everything is going
as it should be. Thanks a mil-
lion.

I would like to take this opportunity to thank you on behalf of my wife and myself for
helping us with our application for my wife’s Civil Registration Card which she received
this morning 08/12/05.

I would like to place on record my appreciation to you and your team for your support in my
recent campaign to apply for a disability disc. I know that government matters do take time
(two years in my case) but was delighted that you and your team were always happy to see

me and advise me during this very difficult period.

Thanks for all your effort and time placed on my matter. Hope you like the e-card.
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Our IT Admin working with the statistical information of the office.



- STATISTICAL INFORMATION

9.1 RAW VOLUME

Complaints received, completed and current 2003 and 2004

Table 1

B Received OCompleted @ Current

2004 2005

The above chart illustrates the number of complaints received and completed during the
years 2004 and 2005.

In the year 2004, the Office of the Ombudsman received 555 complaints.
This year, we received 412 complaints and 213 enquiries.

Statistics now show that the number of complaints has decreased, this is due to the new
system established in the office last year. This new system has created a more accurate
categorisation of complaints/enquiries received in the office than in previous years,. Up to
now enquiries were dealt with in an informal basis and either were not logged into the
computer management system at all or if logged they were systematically classified as
complaints. As a result of this, the new classification ‘Enquiries’ has been created in the
computer management system.
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9.1 (CONT)....

Complaints received, completed and current by month — 2004 & 2005

Table 2 2004 2005

Received Completed Current Received Completed Current

54 40
January 61 49 66 38 31 47
February 49 35 80 39 40 46
March 51 43 88 38 39 45
April 72 39 121 44 37 52
May 58 74 105 46 49 49
June 36 68 73 21 16 54
July 44 54 63 33 32 55
August 45 44 64 32 30 57
September 62 54 72 41 35 63
October 27 38 61 33 26 70
November 30 36 55 35 38 67
December 20 35 40 12 38 41
TOTAL 555 570 412 411

There have been 412 complaints and 213 enquiries in 2005. This represents a monthly average of
34 complaints received in the office. There has been a steady flow of complaints lodged at our
office, April and May being the months with the most complaints received, 44 and 46
respectively.

Page 156



- STATISTICAL INFORMATION

9.1 (CONT)....

Chart showing progression of monthly complaints received in 2002,2003.2004 & 2005

Complaints in general have decreased somewhat this year but it is interesting to note that the
trend of complaints continue on the same lines as last year; in fact if you look at the chart
above, the flow of complaints (outline) from last year to this years, is practically the same.

January, February and March of 2005 had nearly the same number of complaints received.
(38,39 & 38)

This year April & May have been the busiest months with 44 & 46 complaints received
respectively; these months as in previous years are quite busy.

Complaints were starting to decline after May, hence in June we hit a record low of 21
complaints for that period. Normally the summer months (end of June, July and August) are
quiet. This is due to the low volume of complaints we receive against the Ministry for
Housing in that period as a result of the dry weather which eradicates complaints of water
penetration and dampness problems in households. Summer is also the season where many
members of the public are away on summer holidays and leave complaints temporarily aside
to enjoy the summer. After the summer period, complaints were again slightly on the
increase, but at a very slow rate.

From October to the end of the year complaints start to decrease even further.
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9.1 (CONT)....

March and April have been the busiest months of the year, especially May which was the
month with the most complaints received and also with the most completed, 46 and 49
respectively. By the contrary June was by far the least busy with 21 complaints received and
only 16 completed. By looking at the chart below we can see that as from January 2005 until
May 2005 complaints gradually increase, until June arrives and we experience the sudden
decline in complaints. After June it never really reaches high numbers except September
which becomes the third busiest month of the year in respect of complaints received.

Table 4 - Chart showing complaints received and completed per month in 2004

Jan | Feb | Mar | Apr |May | Jun | Jul |Aug |Sep | Oct | Nov | Dec

B Received 2005 38 | 39 | 38 | 44 | 46 | 21 | 33 | 32 | 41 | 33 | 35 12
O Completed 2005 | 31 | 40 | 39 | 37 | 49 16 | 32 | 30 | 35 | 26 | 38 | 38
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9.2 BREAKDOWN OF COMPLAINTS

This year we have received 412 complaints, 42 were against private organisations that fall outside the
Ombudsman’s jurisdiction. This left a total of 364 complaints received against government
departments, agencies and other entities. The trend of complaints has continued along the same lines
as in previous years. The Housing Department, Buildings and Works Department, Department of
Social Security, Gibraltar Health Authority, Civil Status and Registration Office and the Royal
Gibraltar Police again top the list attracting the highest number of complaints. It is interesting to note
that this year, complaints against the Buildings and Works Department have dramatically decreased
from 102 of last year to this year’s low record of 49.

Table 5 - Complaints/Enquiries received by Government Departments/Agencies/Others in 2005

Dept/Agency Enquiry Complaint Dept/Agency Enquiry Complaint
Aqua Gib 2 2 Housing Department 81 130
Bruce’s Farm 1 - Human Resources 1 2
Buildings and Works 7 49 Income Tax Office 2 10
City Fire Brigade - 1 Land Property Services Ltd 3 8
Civil Status & Registration 18 17 Magistrate’s Court 1 7
Companies House Ltd - 1 Master Services Ltd - 3
Customs - 1 Office of the Chief Minister 2 1
Development & Planning - 1 Port 1 2
Education & Training 8 13 Procurement Office - -
Elderly Care Agency 1 3 Prison Service - 1
Employment Service 6 12 Reporting Office 4 4
Environment - 3 Royal Gibraltar Police 3 16
Environmental Agency 1 2 Social Security 18 28
Financial & Develop Sec 1 1 Social Services Agency 9 6
Gibraltar Broadcasting Corp - - Supreme Court 2 -
Gibraltar Electricity Auth 7 1 Technical Services 7 1
Gibraltar Health Authority 17 18 Transport & Licensing 1 11
Gibraltar Post Office - 2 Trade, Industry & Tel 3 3
Gibtelecom 2 1 Traffic Commission 2 2
Gib Tourist Board 1 1 Treasury 1 -
TOTAL : 213 364
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9.2 (CONT)....

This year the two departments composing the Ministry for Housing, i.e. the Housing
Department and the Buildings and Works Department have again attracted the most
complaints, with 49% of the total of complaints received. There was also a significant number
of complaints against the Department of Social Security with 8% (same percentage as last year)

Table 6 - Complaints received by Government Departments/Agencies/Others in 2005

Education, 13 Employment

Civil Status & Reg Services, 12

Office, 17

RGP, 16

GHA, 18 Others, 71

Social Security, 28

Buildings and

Works, 49 Housing, 130

B Housing O Buildings and Works
B Social Security B GHA

O Civil Status & Reg Office O RGP

B Education 0O Employment Services
O Others

Other departments followed closely in numbers of complaints received. These were the
Gibraltar Health Authority and the Civil Status and Registration Office with 5% each and the
Royal Gibraltar Police and the Department of Education with 4% of the complaints. This year,
the Employment Services has surpassed the Department of Transport & Licensing by one
complaint, and as a result shows up in this years pie-chart with 12 complaints received. (3% of
the complaints)

All the remaining departments, agencies and other entities listed in Table 5, Page No 159 made
up the rest of the complaints.
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9.2 (CONT)....

The term Enquiries refers to instances where a member of the public has come to the
Ombudsman seeking assistance or information as opposed to lodging a complaint. This year
there were 213 enquiries.

Table 7 - Enquiries received by Government Departments/Agencies/Others in 2005

Civil Status & Reg GHA, 17
oree 18 Others, 45

Social Security, 18

Housing, 81
B Housing E Social Security
O Civil Status & Reg Office B GHA
O Others

After analysing all the Enquiries received we again see that the Housing Department is on a
league of its own with 81 Enquires. It must be noted that the members of the public have
come again in significant numbers to our office enquiring about matters relating to the Civil
Status & Registration Office and the Social Security. One can assume that the reason for
these two departments having more enquiries than others is because when members of the
public hand in their applications, they have no idea what route their applications will take or
the criteria to be used, as they are not aware of these specifics; in fact, policy decisions on
applications such as these, are sometimes too vague and sometimes rely on the discretion of
the Head of the Department. It is at this point where members of the public are not furnished
with enough information in respect to their applications and tend to visit our offices for
advice and enquire about the ‘route’ of their applications.
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9.2 (CONT)....

The Housing Department has been the department that has attracted by far more complaints than any other
government department for the past five years. We have decided this year to include a further statistic
showing the nature of Complaints and Enquires that members of the public bring to the Office of the
Ombudsman. As can be seen from the table below, the Housing Department attracts a wide variety of
Complaints and Enquiries. We can safely point out that quite a lot of members of the public experience
delays in being offered accommodation, 13% of the Complaints/Enquiries are of that nature. (Delay in being
offered accommodation, 16; delay in being offered accommodation whilst on Social A, 9 and Medical A, 3)
As a direct result of the delay experienced by applicants in being offered an allocation by the Housing
Department and the significant number of homeless cases, the problem of overcrowding becomes a real
issue to a good number of households in Gibraltar; 21 of the 211 Complaints/Enquiries were to do with
overcrowding matters. Another important nature of complaint to mention is that of members of the public
being unhappy with the actions/decisions taken by the Housing Department. It is normal that this nature of
complaint/enquiry is one of the most popular as the Housing Department cannot please everyone when it
comes to making decisions, especially when housing policies come into contention. But even so, decisions
made by the Housing Department do raise, every now and then, some serious questions over their
credibility, and includes complaints such as a member of the public complaining about another individual
that she was allowed to keep grandmother’s flat when apparently she was not entitled to it, to another
member of the public complaining about the sale of a Government property to another individual without a
tender process. There were also quite a number of complains/enquires over delay and failure to reply to
letters (11) and over rent issues (9; rent too high, rent arrears, rent relief). There has been an improvement in
respect of the failure and delay to reply to letters from 19 complaints last year to 11 this year, a most
welcomed news to the Ombudsman.

Table 8 - Nature of Complaints and Enquiries made against the Housing Department in 2005

o Overcrowding’] : : : 7
Unhappy with action/decision taken by Housing 20
Delay in offering accomodation 16
i Homeless 16
Delaﬁ or failure to reply to letters 11
Re-allocation on medical grounds 1

RentIssues 9
. . Urger]t request for hoqsu}g 9
Delay in being offered accomodatjon whilst on Social '
Flats unfit for human habitation 8
Anti-social tenants 6
Not allowed. to apply for housin 6
Not recognised as a Govt tenan 5
Decanting cases 5
i Poor access to property 4
. . Failure to properly address issue
Delay in being offered accomodation whilst on Medical ‘A’
Failure in resolving problem
Delay in having works carried out
. Managing of housing stock
Complainant not categorised as social cases
Delay in receiving an answer from the SAC
Tenants not entitled to parking
Unhappy with HAC's decision
L . Squattmg_
Applications being cancelled ]
Others | 28
0 5 10 15 20 25 30

ww W

MR OMNMNNMNNON

No of complaints/enquiries
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9.3 PROCESSING DATA

There were 411 complaints classified this year out of which, 63 were classified as outside
jurisdiction. Hence they could not be investigated by the Ombudsman. 209 were closed as
‘Relevant Avenues Not Exhausted’. In such cases we give advice to the Complainant as to
how to proceed with his complaint and request that they keep us informed of progress so that
we may further assist if the need arises.

TABLE 9a-CLASSIFICATION OF COMPLETED COMPLAINTS 2005

OUTSIDE JURISDICTION 63

RELEVANT AVENUES NOT EXHAUSTED 209

INVESTIGATED THROUGH INFORMAL ACTION 43

FORMAL INVESTIGATION 69

OTHERS (Withdrawn, trivial, insufficient interest) 27
TOTAL: 411

Table 9b Others
Resolved through 6%

Relevant avenues not
exhausted
51%

informal action
11%

Outside Jurisdiction
15%

\

Formal InvestigationJ
17%

There were also 43 complaints which were investigated through informal action whilst 61
were completed as formal investigations.

Some of these complaints were also withdrawn, trivial or insufficient interest was shown by
the Complainant (Others-6% as shown in table 9b).
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- STATISTICAL INFORMATION

9.3 (CONT)...

There were 69 formal investigations completed this year. A wide selection of entities were
investigated. This includes the Housing Department which tops the list with 38 formal
investigations and includes investigations on the most common causes for complaint against
this Department which are the failure to reply to letters and the delay in re-housing. Other
departments with significant numbers were the Buildings and Works Department with 12,
the Civil Status and Registration Office with 4 and the Traffic Commission with 2.

Table 10a - Formal investigations completed by Government Dept/Agency/Others in 2005

DEPARTMENT/AGENCY 2005 DEPARTMENT/AGENCY 2005
Aqua Gib 1 Housing Department 38
Buildings and Works Dept 12 Human Resources 1
Civil Status and Reg Office 4 Income Tax Office 2
Companies House 1 Magistrate’s Court 1
Customs 1 Trade, Industry & Telecom 1
Education 2 Traffic Commission 2
Gibraltar Health Authority 1 Transport & Licensing 1

TOTAL 68

Table 10b Income Tax
Traffic Education 3%,
Commission 3%
Civil Status 3%

6%

Others
12%

Buildings and
Works
17%
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9.3 (CONT)...

CLASSIFICATION OF FORMAL INVESTIGATIONS

11a-CLASSIFICATION 2005

SUSTAINED 32

NOT SUSTAINED 27
PARTLY SUSTAINED 7
OTHERS (.E. WITHDRAWN) 2

By the end of the year 2005, 76 new cases had evolved into formal investigations. Out of the
76 cases earmarked for formal investigation 46 have been concluded this year. There were
also 22 more cases completed from the previous year. In total, 68 formal investigations were
completed by the end of the year 2005. (Cases included in the annual report). 32 cases (47%)
were sustained, 27 (40%) were not sustained whilst 7 were partly sustained.

11b-Classification of formal investigations in 2005

Partly
Sustained

There were two investigations carried out during the year, it was initially investigated but later
were classified as case being outside jurisdiction.
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9.3 (CONT)...

MONTHLY STATISTICAL INFORMATION

This year, the statistical information on a monthly basis was again provided to all the relevant
entities against whom complaints had been lodged. The procedure has provided information
in relation to the Complaints and Enquiries received and it has also furnished the relevant
entities with the number of Complaints and Enquiries they would be each expecting to appear
in this annual report.

It is creditable to note that this year there has been an interest shown by the same entities as
last year, such as the Elderly Care Agency, Land Property Services, Royal Gibraltar Police,
Technical Services, Gibtelecom, and the Gibraltar Electricity Department. The only new
feedback we have had this year has been from the Ministry of Trade, Industry and
Telecommunications where they acknowledged receipt of our statistical information letter and
informed us that they would tackle the issue (subject that the complaint was lodged at their
offices first).

It is commendable to note the interest shown by the Royal Gibraltar Police who were very
keen with the monthly statistical information and even took the matter further by meeting up
with us to discuss various issues of the complaints and enquiries pertaining to their
department. This has now become part and parcel between the two offices.

Although there have been few Complaints and Enquiries regarding the Technical Services
throughout the year, the department has always been efficient and has most of the times even
been able to carry out an investigation with our statistical information. It is interesting to note
that on more than one occasion when the Complainant comes enquiring to our office he has
been advised to report the matter first to the Technical Services, but for unknown reasons the
report has not reached them and by providing the location as to the nature of the complaint in
the statistical information, the department has been able to carry out an investigation, and
furthermore, when the investigation has warranted a road repair, street, etc the job has been
done. The statistical information has proved to beneficiary to this department.

Gibtelecom has been also pro-active with the statistical information, especially this year. In
June 2005 we received a letter from them informing us that there would be a new person
dealing with future complaints or enquiries. This is the Assistant Team Leader in their
Corporate Affairs Unit. It is gratifying to see the commitment shown by Gibtelecom since this
new set-up was created. They always display a keen interest in addressing whatever grievance
they have allegedly caused.
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- STATISTICAL INFORMATION

9.4 RECOMMENDATIONS

Recommendations made to Government in 2002, 2003 and 2004

Table 12

2004 02005 @ 2006

Recommendation(s)
pending or under
consideration

Recommendation(s) not
accepted

Recommendation(s)
accepted

40 50

During 2005 the Ombudsman made a total of 19 new recommendations. Out of these, 9 were
accepted, 4 were not accepted and another 6 are still pending or under consideration. There

have been 107 recommendations accepted, and 28 not accepted, since the opening of the
Office of the Ombudsman.

It must be noted that the number of recommendations made this year is similar to last year’s.
This emulates last year’s trend which was that when a procedure that in the Ombudsman’s
opinion needed to be changed or improved was identified, the agreement of the department
being investigated was sought before the investigation was closed; hence no recommendations
made at the end of such reports as the objective had been achieved.

The details of all the recommendations we made this year are listed in the tables on the next
page.
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9.5 QUALITY OF SERVICE

All of us who serve at the Office are proud of the work that we perform and do so in a most
enthusiastic manner. We consider ourselves really privileged in being able to undertake such
a gratifying task as is assisting those who have cause to feel aggrieved.

It is always pleasing to report that the results of our latest survey show that we are providing
a good standard of service to those who seek our assistance. But it is imperative that goals
and methods are viewed as an ever developing theme, and it is essential to aim higher and
higher in order to provide a good quality service to the public. In our case it is also of the
utmost importance to consider the ‘other side’ also, i.e. the entities against which complaints
are made; to them we also have to deliver a good level of service. After all, if after
considering a complaint we are called to deliver our opinion in an objective manner, these
entities have to feel that we are being fair in the consideration of complaints.

As already mentioned earlier in this Report, my office has organised an in-house seminar
entitled ‘Analysing our Work and Performance’, which will be held in April 2006. During
this seminar we shall be giving careful thought to the replies received from the surveys and
especially to the way that we project ourselves vis-a-vis those entities that fall under our
jurisdiction. Possibly we shall be making arrangements for presentations in order to explain
as fully as possible our role.

Resulting from my meetings with the UK ombudsmen, I received information that the
Scottish Ombudsman, Professor Alice Brown, has put forward proposals to the Scottish
Executive for legislation that would allow for an apology without admission of liability. This
type of legislation has already been adopted in Australia and is under consideration in
Scotland and in British Columbia. I will shortly be making a presentation of what is being
termed as the ‘Saying Sorry’ proposal to the Minster with responsibilities for civic affairs.
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	Table 1

	￼

	The above chart illustrates the number of complaints received and completed during the years 2004 and 2005.

	In the year 2004, the Office of the Ombudsman received 555 complaints. 

	This year, we received 412 complaints and 213 enquiries.

	Statistics now show that the number of complaints has decreased, this is due to the new system established in the office last year. This new system has created a more accurate categorisation of complaints/enquiries received in the office than in previous years,. Up to now enquiries were dealt with in an informal basis and either were not logged into the computer management system at all or if logged they were systematically classified as complaints. As a result of this, the new classification ‘Enquiries’ has been created in the computer management system.
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	Complaints in general have decreased somewhat this year but it is interesting to note that the trend of complaints continue on the same lines as last year; in fact if you look at the chart above, the flow of complaints (outline) from last year to this years, is practically the same.

	January, February and March of 2005 had nearly the same number of complaints received. (38, 39 & 38)

	This year April & May have been the busiest months with 44 & 46 complaints received respectively; these months as in previous years are quite busy.

	Complaints were starting to decline after May, hence in June we hit a record low of 21 complaints for that period. Normally the summer months (end of June, July and August) are quiet. This is due to the low volume of complaints we receive against the Ministry for Housing in that period as a result of the dry weather which eradicates complaints of water penetration and dampness problems in households. Summer is also the season where many members of the public are away on summer holidays and leave complaints temporarily aside to enjoy the summer. After the summer period, complaints were again slightly on the increase, but at a very slow rate.

	From October to the end of the year complaints start to decrease even further. 
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	9.1	(CONT)….

	March and April have been the busiest months of the year, especially May which was the month with the most complaints received and also with the most completed, 46 and 49 respectively. By the contrary June was by far the least busy with 21 complaints received and only 16 completed. By looking at the chart below we can see that as from January 2005 until  May 2005 complaints gradually increase, until June arrives and we experience the sudden decline in complaints. After June it never really reaches high numbers except September which becomes the third busiest month of the year in respect of complaints received.
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	There were 411 complaints classified this year out of which, 63 were classified as outside jurisdiction. Hence they could not be investigated by the Ombudsman. 209 were closed as ‘Relevant Avenues Not Exhausted’. In such cases we give advice to the Complainant as to how to proceed with his complaint and request that they keep us informed of progress so that we may further assist if the need arises. 

	￼

	￼

	There were also 43 complaints which were investigated through informal action whilst 61 were completed as formal investigations. 

	Some of these complaints were also withdrawn, trivial or insufficient interest was shown by the Complainant (Others-6% as shown in table 9b). 

	Page #

	There were 69 formal investigations completed this year. A wide selection of entities were investigated. This includes the Housing Department which tops the list with   38 formal investigations and includes investigations on the most common causes for complaint against this Department which are the failure to reply to letters and the delay in re-housing. Other departments with significant numbers were the Buildings and Works Department with 12, the Civil Status and Registration Office with 4 and the Traffic Commission with 2.

	Page #

	Classification of FORMAL INVESTIGATIONS

	￼

	By the end of the year 2005, 76 new cases had evolved into formal investigations. Out of the 76 cases earmarked for formal investigation 46 have been concluded this year. There were also 22 more cases completed from the previous year. In total, 68 formal investigations were completed by the end of the year 2005. (Cases included in the annual report). 32 cases (47%) were sustained, 27 (40%) were not sustained whilst 7 were partly sustained. 

	11b-Classification of formal investigations in 2005

	￼

	There were two investigations carried out during the year, it was initially investigated but later were classified as case being outside jurisdiction.
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