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INTRODUCTION 
 

 
It is my duty as Ombudsman to produce an Annual Report to 
give an account of the work of my office covering the period up 
to the 31st December of each year. 
 
This is my second Annual Report and it covers the period from 
1st January to 31st December 2004. Preparing the annual report 
provides a valuable exercise in analysing the work that my office 
has produced over the previous twelve months. An observation 
that immediately becomes apparent is that we have been kept 
very busy and there has hardly been any period of time when our 
busy schedules have diminished. 
 

Once again I have to thank my staff for their hard work and support. In a small office such as 
ours it is important to operate as a well coordinated team; I believe that we have achieved 
this to a high degree; this cooperation by all team members is the key that allows us to 
produce the high volume of work that is required of us. 
 
 
NEW ‘ENQUIRIES’ CLASSIFICATION 
 
Since the Office of the Ombudsman first opened in Gibraltar, all enquiries and complaints 
received from members of the public have been recorded under the single classification of 
‘Complaints’. Thus, since the office first opened the statistics show the following complaints 
received: 
 
 

First fifteen months ending December 2000  704 complaints 
 
Year ending December 2001    678 complaints 
 
Year ending December 2002    645 complaints 
 
Year ending December 2003    740 complaints 

 
 
In order to produce a better quality of statistical information, this year we have introduced 
the new classification of ‘Enquiry’ into our Complaints Management System. Our new 
classification system shows that this year there has been a total of 555 complaints and 157 
enquiries. I am of the opinion that our new statistical information reflects our activities more 
accurately than previously. This is the system of accountability of complaints/enquiries that 
we shall use in the future. At this juncture, I must thank our information controller for his 
dedication in producing the statistical information. 
 

Page 9 



 

 

PSO ANNUAL REPORT 2004 

RELEVANT AVENUES NOT EXHAUSTED’ CLASSIFICATION 
 
As with last year there have been a high proportion of complaints classified as ‘Relevant 
Avenues Not Exhausted’. Complaints recorded under this classification mean that at the time 
of being lodged, the Complainant has not exhausted other avenues of redress that may be 
available and the Ombudsman considers that the Complainant should exhaust these before 
he takes a decision as to whether to commence an investigation. This year we have recorded 
a total of two hundred and ninety two complaints under this classification, i.e. a total of 53%. 
Coincidentally, this percentage total is exactly the same as last year. 
  
Twenty two percent of those who satisfied the criteria for the new ‘Enquiry’ classification 
took up our offer of assistance of letter-writing. A similar percentage of Complainants in the 
‘Relevant Avenues Not Exhausted’ classification availed themselves of our offer of 
assistance with writing letters. 
 
TELECOMMUNICATIONS 
 
The Schedule to the Public Services Ordinance 1998 provides at Part 3, Public Utilities and 
Contractors, for the Ombudsman to have jurisdiction over, inter alia, any person, company 
or other entity engaged in the supply of telecommunications services. 
 
Traditionally, only Gibtelecom, Gibraltar’s principal telecommunications provider, has come 
under the purview of the Ombudsman. However, in the coming weeks I shall be writing to 
all companies providing such services with the aim of meeting them to explain our role and 
to request that they inform their clientele about the availability of the services of the 
Ombudsman in cases where complaints may arise. 
 
HOUSING 
 
I have recently made representations to the Minister for Housing in respect of the role of the 
Housing Manager and the need for the Manager to be able to take the lead in managing 
Government’s housing stock. I have expanded on this issue in Chapter VIII, ‘Ombudsman’s 
Review and Case Summaries’. 
 
The pages that follow give as wide an account as possible of the work of my office during 
the period 1st January to 31st December 2004. It is my hope, that all who read this report find 
it useful and interesting. 
 
As with last year, the Annual Report consists of this main body and an Annexe containing 
summaries of all other investigations .  
 
 
MARIO M HOOK 
OMBUDSMAN 
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MISSION STATEMENT 
 
As with last year, we have reproduced our guiding philosophy entitled ‘Words of Wisdom’  
attributed to Mahatma Ghandi. 
 
Little comment can be made of these inspiring words which have been and continue to be an 
ever present reminder of the service we owe to the public. 
 
 
 
 

WORDS OF WISDOM  
 
 

A customer is the most important 
visitor on our premises. 

 
He is not dependant on us. 
We are dependent on him. 

 
He is not an interruption to our work. 

He is the purpose of it. 
 

He is not an outsider to our business. 
He is a part of it. 

 
We are not doing him a favour by serving him. 

He is doing us a favour by giving us an opportunity to do so. 
 
 

 
Mahatma Ghandi 

  
 
 
We are empowered to investigate complaints from members of the public who allege that 
they have suffered injustice resulting from an administrative decision or action. Our mission 
continues to be an enthusiastic aim to achieve a service of excellence to those who seek our 
assistance.  
 
We shall continue to carry out our duty to the best of our ability in an impartial manner 
always listening to both, the Complainant, and the department/organisation being 
complained about before arriving at any conclusions. 
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Staff from the Office of the Ombudsman delivering a presentation to students 
at Bayside Comprehensive School. 

Investigating Officer hading out pamphlets on the Rights and Responsibilities 
of Children. 
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AWARENESS CAMPAIGN 
 
 
GLACIS HOUSING ESTATE 
 
As part of our efforts of promoting awareness 
of the role of the Ombudsman within the 
community, in April 2004 we visited Glacis 
Housing Estate. We were very well received 
and were inundated with visits from residents 
of the Estate. This gave us a good opportunity 
to explain our role. 
 
We recorded a high number of complaints that 
were subsequently dealt with either 
individually or where the subject matter of the 
complaint involved a common theme these were treated as a joint complaint. 
 
VISITS TO COMPREHENSIVE SCHOOLS 
 
After consultation with the Director of Education and Training, we have now begun a 
programme of visits to the comprehensive schools. At the time of writing this report, we 
have nearly completed the initial programme at Bayside Boys Comprehensive School and 
shall soon begin consultations for visits to Westside Girls Comprehensive School. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
It is my hope to be able to set up an agreement whereby we shall be able to give an 
introductory talk on an annual basis to new entrants at both schools and then catch up with 
them at a later stage of their school years for a more in-depth presentation and discussion 
about the role of the Ombudsman. 
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CONFERENCES & MEETINGS 
 
 
My aim continues to be to take Gibraltar’s Ombudsman into the international arena. I believe 
that by fostering our international relations and learning from the experiences of other 
jurisdictions, we can only but enhance the service that we provide to those who approach us 
seeking assistance and advice. To this effect, during the last twelve months I have attended 
various conferences and meetings to further our contact with colleagues from overseas. 
 
MEETINGS OF PUBLIC SECTOR OMBUDSMEN 
 
The Public Sector Ombudsman for England, Scotland, Wales, Northern Ireland, the Republic 
of Ireland, Malta and Gibraltar met on three occasions. The meetings were held in London, 
Edinburgh and Gibraltar. 
 
The three meetings proved to be very 
fruitful and the variety of items on the 
agenda proved to be very beneficial 
for me as I was able to further my 
understanding of the work of the 
Ombudsman. 
 
For the first time ever, one of the 
meetings was held in Gibraltar. The 
working meeting was held at the 
Garrison Library, during which we 
were treated to a short talk on the 
history of the Library and Henry 
Pinna, Gibraltar’s first Ombudsman, 
gave a talk on the development of the 
Ombudsman in Gibraltar. 
 
The previous evening the Ombudsmen and their partners were the guests of the Chief 
Minster at a dinner at the Mount. I would like to particularly thank the Chief Minister, the 
Hon Peter Caruana, QC, for his kind gesture. 
 
I must thank my colleagues for agreeing to hold the meeting in Gibraltar. I must also thank 
Henry Pinna, the staff at the Garrison Library, the Gibraltar Tourist Office, Terminal 
Management Limited and GPR Conferences Limited for their invaluable assistance which 
served to make the meeting a big success. 
 
I intend to continue attending these meeting as I find that the individual and collective 
experience of those present is assisting Gibraltar in providing ever improving Ombudsman 
services. 
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Gibraltar’s current and former Ombudsman, together 
with the visiting Ombudsmen. 
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Conference Hall in Quebec, where the VIIIth International Conference of the 
International Institute was hosted. 



 

 

PSO ANNUAL REPORT 2004 

EUROPEAN OMBUDSMAN INSTITUTE 
 
During the month of May, I attended the European Ombudsman Meeting and General 
Assembly held in Budapest. Unfortunately, I have to report that this meeting was a huge 
fiasco in respect of the election of a new committee. 
 
Whilst I must thank my Hungarian colleague for hosting the meeting, I must deplore the 
actions of some of those attending (whose membership had not yet been confirmed) for their 
persistence in disrupting the meeting when elections were due to be held. These actions have 
no place within the Ombudsman fraternity and I sincerely hope that there will never be a 
repetition of such unacceptable behaviour. 
 
The Budapest meeting was postponed and reconvened at 
Innsbruck in January 2005. 
 
 
INTERNATIONAL OMBUDSMAN INSTITUTE 
 
Every four years, the International Ombudsman Institute 
holds its congress. The venue rotates from continent to 
continent. This time the honour went to the Canadian city of 
Quebec who hosted the VIIIth International Conference of 
the International Ombudsman Institute. My warmest 
congratulations to the Ombudsman for Quebec, Ms Pauline 
Champoux-Lesage, for a wonderful conference. 
 
The opening speech was delivered by Her Excellency the 
Right Honourable Adrienne Clarkson, Governor General of 
Canada. I found Her Excellency’s speech and the opening 
presentations inspiring. 

 
The various workshops that I attended proved to be very 
useful. One of the workshops was entitled “Protecting 
Rights and Freedoms”, where the presentation given by 
Emilly O’Reilly, Ombudsman for the Republic of Ireland 
was of the highest quality and led on to a lively discussion 
on the various issues raised. I am sure that her talk will 
serve as a reference for those wishing to explore this topic. 
 
During the conference, I had a very cordial meeting with 
the European Ombudsman, Professor Nikiforos 
Diamandouros. I took the opportunity to renew the 
invitation for the European Ombudsman to visit Gibraltar. 
Whilst he showed an interest in wishing to visit Gibraltar, 
he informed me that he would seek an opportune time after 
January 2005 if he was confirmed in his post after the  
elections for European Ombudsman. 
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Gibraltar Ombudsman with the inter-
national flags in the background 

The Gibraltar Ombudsman 
holding the Gibraltar flag. 
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BRITISH AND IRISH OMBUDSMAN ASSOCIATION 
 
By way of advanced information, as part of our continued efforts to expand our experience 
and information, one of my Investigating Officers will be attending the British and Irish 
Ombudsman Association Annual Meeting to be held in April 2005 at Scarman House, 
Warwick University, Coventry. 
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HIGHLIGHTING GOOD PERFORMANCE 
 
Following from last year’s Report where I included a section on Good Administrative 
Action, this year I also wish to highlight some instances of such actions. 
 
The Ombudsman receives complaints about alleged acts of maladministration and injustice 
from aggrieved persons against government departments and other organisations, agencies, 
officials and employees. The Ombudsman has powers to investigate, criticise and 
recommend corrective actions and, generally, to publicize administrative actions that have 
caused an injustice or have resulted in maladministration. By the same token, I am of the 
opinion that the Ombudsman should also highlight those individuals and organisations that 
can serve as examples of good administrative actions. These examples will become the 
benchmark for others to emulate and will also be the standard that the Ombudsman will 
expect to find when conducting investigations. 
 
 
HEAD OF ADMINISTRATION – HOUSING DEPARTMENT 
 
Perhaps more than any other person, the Head of Administration of the Housing Department 
is worthy of mention in this section. More than any other matter, complaints against the 
Housing Department continue to be brought to the attention of the Ombudsman. The volume 
of complaints gives rise to very frequent, I would say almost daily, contact with the Housing 
Department. The designated person to deal with the Ombudsman’s inquiries in this 
Department is their Head of Administration. 
 
I am pleased to report that this person deals with all of our enquiries, be it by way of letters 
or on the phone, in a most cordial and attentive manner. He is always prepared to go the 
extra mile despite his difficult role. We find his attitude and cooperation of great benefit, 
especially since he has a disposition to acknowledge that some matters do need that little 
extra attention. 
 
TREASURY DEPARTMENT 
 
We received a complaint from two persons stating that the Treasury Department had not 
given them an acceptable level of service when dealing with their query in respect of pension 
refunds. They claimed that the Department had refused to meet with them to consider their 
grievance. 
 
When the Treasury was made aware of the allegations against them, they immediately 
provided explanations that showed that their good intentions had in all probability been 
misunderstood. 
 
They dealt with the complaint very expeditiously providing a detailed written reply and 
made arrangements to meet with the Complainants to explain their actions and to provide 
whatever information the persons required. 
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THE GIBRALTAR ELECTRICITY AUTHORITY 
 
The Gibraltar Electricity Authority has a booklet available at its counters to the public where 
they set out their general conditions for the supply of electricity. The booklet contains, 
among others, information such as how to apply for electrical supply, the characteristics of 
the supply, defective installations, provision of meters and charges for the supply. 
 
I have found this booklet to be a good guide to consumers as it provides all the basic 
information that an applicant would need. Having said this, I noticed that it does not contain 
any contact telephone numbers at all. I mentioned this to the Chief Executive of the 
Authority and he readily agreed to include these when the booklets are next updated and 
printed. 
 
 
 
My congratulations to all the above. 
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PERSONAL PERSPECTIVE 
 
 
THE ROLE OF THE INVESTIGATING OFFICER 
 
If the Office of the Ombudsman could to be compared to a medical clinic, the job of the 
Investigating Officer (‘IO’) would be likened to that of the General Practitioner (‘GP’). He 
receives patients, listens to their complaints, considers the symptoms and prescribes 
medication, except that the IO cannot prescribe medication. His role is to conduct an 
investigation of a given complaint and then suggest the required medication to be considered 
by the Ombudsman who may agree with it, amend it, or decide that even though the 
complaint is sustained, (if indeed it is sustained) no medication is warranted or appropriate. 
 
The medication is obviously a reference to the recommendation or recommendations that 
form part of the Ombudsman’s report of the complaint, where such a recommendation is 
necessary. When suggesting a recommendation to the Ombudsman the aim of the IO is 
primarily to redress the wrong complained about but where the complaint is part of a trend 
or of a series of similar complaints from which it is evident that there is something 
intrinsically wrong with an organisation’s administrative procedures, a recommendation 
would be made to correct the procedure which is the root cause of all of the complaints. 
 
Returning to our comparison between the IO and a GP, on occasions the GP is faced with a 
patient who is suffering from an ailment which causes him much pain. It is not life 
threatening but it has severe repercussions on his quality of life. The ailment is easily 
diagnosed and a treatment exists but may not be available. “You are very sick” says the GP 
to the patient, “the treatment that will bring you back your health exists but it is not 
available. I am very sorry, but there is nothing I can do for you.”  Such is the position of the 
IO when faced with a complainant who has been wronged but the department/organisation 
concerned is unwilling or unable to rectify the problem. 
 
At the opposite end of the spectrum there are situations where a medication is suggested by 
the IO, prescribed by the Ombudsman and taken by the entity being investigated. Soon 
however, one gets the nagging feeling that the recommendation was accepted just because 
the Ombudsman said so and not because the complainant deserved it at this precise moment 
in time. Although pleased for the complainant whose problem has now been solved one 
wonders how much more could have been done. We had wanted the medication to be taken 
in the form of an antibiotic and not as a pain killer. The symptoms have been eliminated but 
the illness remains. We don’t wish for anyone to be obsequious to us, we want them to 
understand why we concluded our report of a given investigation the way we did and to 
change the procedures that gave rise to the complaint. However, it is also good to note that 
indeed, many procedures have been changed and new ones introduced resulting from our 
investigations. 
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So how does one see the role of the Investigating Officer from our desk? First of all one gets 
to know the personalities who make up the various government departments and other 
entities that fall within the jurisdiction of the Ombudsman. Very quickly, one learns to 
appreciate that most of them are hard working, responsible individuals who are often 
restricted by the system within which they operate and who, irrespective of this ‘obstacle’ do 
their very best for the public whom they serve. Sometimes though, with the passage of time, 
some may get hardened, which is human nature after all, and it is this condition that often 
gives raise to complaints and the Ombudsman’s subsequent intervention. 
 
Secondly, we are in a privileged position to obtain first hand experience of the resilience of 
human nature and how people manage to live their lives sometimes despite all of the odds 
being stacked against them. 
 
There will always be complaints because such is life but what all of us can do is to accept 
that there is always room for improvement because as they say, the sky is the limit! 
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REVIEW & CASE SUMMARIES 
 
 

8.1 BUILDINGS AND WORKS DEPARTMENT 
 

This Department continues to struggle in its efforts to improve their track record. 
 
Complaints against the Department remain at the same level as last year. Last year we 
recorded a total of 101 complaints and this year there have been a total of 102 complaints 
and 8 recorded under the new classification of ‘Enquiries’. 
 
Since the latter part of 2002, when a new management team was put in place by the 
Government, there has been a sustained struggle, with various degrees of success, to deliver 
a better quality of service to the public. Lately, their efforts appear to be gaining a positive 
momentum. The management team is now headed by the former Projects Manager and all 
credit must go to him and the team that he has put in place to assist him for the 
improvements in service that is beginning to be noticed. 
 
The Department’s dealings with the Ombudsman whenever a complaint is lodged against 
them is of the highest quality and we always get all the information and assistance that we 
require of them. 
 
Despite the above, there is ample room for improvement, especially on the Departments 
almost consistent failure to meet commencement-of-works deadlines given to government 
tenants. As an example of the latter, recently I had to write to the Department’s Chief 
Executive expressing my concern at their failure to commence works at a tenant’s flat after 
assurances had been given. In my letter I expressed the view that the Department had now 
become a source of embarrassment to the Ombudsman, given that, on the back of his 
assurances, I had informed the tenant that the works would be commenced as promised. I 
hasten to add that I promptly received an apology whereby the Chief Executive took 
personal responsibility for the delay and the failure to meet the promised deadline. 
 
For the past two years I have been pressing the Department to carry out an audit of the 
amount of pending ‘minor works’.  The enormous backlog of minor works that the 
Department has in its books does not, to my mind, reflect the true number of outstanding 
works. I believe that if a government tenant reported a leaking tap or a blocked drain two or 
three years ago, then the possibility is that the tenant will have done the works privately, 
even if out of desperation, whilst it still remains outstanding in the Department’s books. 
Hence the outstanding amount of minor works which is currently around six thousand may 
well not reflect a true position and I am sure that this figure can be easily reduced. 
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Over the last few months we have had countless meetings with the Chief Executive of the 
Department and have been kept informed of the efforts of the Department to reduce the 
number of outstanding works and especially of their efforts to deliver a degree of service to 
the public that is truly commensurate with the expectations of a modern consumer society. 
There is no doubt that the efforts are beginning to show positive results. However, one 
cannot be complacent and simply sit back and wait for the Department to carry out their 
promised reforms at the expense of providing an unacceptable service to the public. Every 
complaint that we receive will continue to be thoroughly investigated and the issues raised 
will be the subject of discussions with the Department. 
 
I am pleased to report that the recommendations that have been made this last year have all 
been accepted and implemented by this Department. 
 
The following pages contain examples of the Department’s inability to meet deadlines, 
which has been the largest single source of complaints over the last months. 
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CASES 
 

 
CASE SUSTAINED 

 
CS/518 

 
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS & WORKS OVER 
THEIR DELAY IN CARRYING OUT REPAIRS TO THE COMPLAINANT’S FLAT, 
AND FOR FAILING TO KEEP HIM INFORMED 
 
On 16th July 2003 the Complainant, a Government tenant, 
noticed that his bathroom floor appeared to be sinking, so he 
removed some floor tiles and discovered a large gaping hole 
below the wash basin unit, which revealed rotten 
floorboards. On the same date he reported the matter to the 
Ministry for Housing’s Reporting Office, allegedly 
informing the clerk that he was concerned both for his and 
his neighbour’s safety, and that he would be grateful for the 
repairs to be undertaken as soon as possible. 
 
As no repairs were undertaken, the Complainant persistently 
contacted the Department of Buildings and Works (B&W), 
asking them to carry out the works, sooner rather than later. 
In an act of frustration he resorted to publishing his problem 
in the local media.  
 
The story was published on 24th July 2003, and on that date personnel from B&W and the 
Housing Department (‘the Department’) all contacted him and made arrangements to inspect 
his premises. The following day a Structural Engineer, a Housing Inspector, a B&W 
Estimator and four B&W workers visited the Complainant’s flat, however, only temporary 
works could be carried out until the Department’s Structural Surveyor appraised B&W on 
what action to take in order to resolve the Complainant’s problem. 
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 Sink held in place by a plank of wood 

CASE NO NATURE OF COMPLAINT PAGES 

CS/518 Delay in carrying out repairs to the Complainant’s flat. 37 

CS/556 Delay in carrying out repairs to the Complainant’s patio wall. 39 

CS/566 Inordinate delay in carrying out repairs to the Complainant’s flat.  40 

CS/588 Delay in processing the Complainant’s claim form.  41 

CS/592 Refusing to replace the Complainant’s balcony windows.  43 

CS/594 Undue delay in repairing the Complainant’s washbasin.  44 
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The structural report was prepared during September 2003, it explained what type of works 
needed to be undertaken by B&W, and stated, “…there was no immediate danger of any of 
these timber beams collapsing and especially no danger to the tenants…”. 
 
The Ombudsman included this case in his meetings with B&W during September 2003, and 
invited the Project Manager’s comments. The Project Manager informed him that B&W 
workers had visited the Complainant’s flat, but were denied access because the Complainant 
wanted permanent repairs, and they were only in a position to carry out temporary repairs.  
 
The Complainant refuted this, however, and explained that he had not denied anyone any 
access to his flat, but had become very upset when he was informed by the workers that they 
would only be carrying out the said temporary repairs. The Ombudsman arranged an on-site 
meeting with B&W’s Project Manager, in order to ascertain the extent of the works required. 
At the flat the severity of the problem was evident, and this was highlighted in the photos 
taken by the Ombudsman of the bathroom, and the rotten floorboards under the 
Complainant’s bath.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The on-site visit proved particularly useful as it provided the Complainant with the 
opportunity to explain the severity of his problem. It also allowed both the Ombudsman and 
the Project Manager to witness the living conditions the Complainant had to tolerate on a 
day-to-day basis. Having noted the extent of the problem afflicting the Complainant, the 
Project Manager wrote to the Department requesting that the Complainant be re-housed for 
the duration of the works. The Department accepted B&W recommendation to temporarily 
re-house the Complainant, once the said works started.  
 
The Project Manager explained that the required works would need to be included in B&W 
Major Works programme. The Major Works programme for 2003 was completely full, 
therefore, the repairs to the Complainant’s flat were scheduled to commence during April 
2004. Nevertheless, due to B&W workers carrying out industrial action against their 
employers, during March/April 2004, all works were delayed. At the time of writing this 
report (May 2004) the repairs to the Complainant’s flat had not yet been initiated.  
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View beneath the Complainant’s bath showing rotten wooden planks/floorboards 
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The Ombudsman drew attention to B&W efforts in assisting the Complainant. B&W had 
made representations to the Department on the Complainant’s behalf, asking that he be re-
housed for the duration of the works. Additionally, B&W met up with the Ombudsman and 
visited the Complainant’s flat, which was an excellent public relations exercise. 
 
 
 
 
 
 
 
 
 
  
 
 
 
Notwithstanding the above, at the time of writing this report, the Complainant had been 
waiting for B&W to carry out the works to his flat for nearly a year. B&W had not updated 
the Complainant when it became apparent that the April 2004 timeframe could not be met, 
nor did they explain the reasons for the delay. This failure to communicate with the 
Complainant resulted in his feeling even more frustrated with B&W. It was regrettable that 
B&W had a poor public relations policy which did not include communicating with and 
updating Complainants. The Ombudsman believed that by adopting a more informative 
approach B&W would develop a better relationship with members of the general public. 
Having sustained the complaint, the Ombudsman closed the case. 

 
 

CASE SUSTAINED 
RECOMMENDATION MADE 

 
CS/556 

 
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS & WORKS OVER 
THE DELAY IN CARRYING OUT REPAIRS TO THE COMPLAINANT’S PATIO 
WALL 
 
On 5th June 2003, the Complainant (a government tenant) reported one of the walls in his 
patio claiming that it was in a deteriorated condition and could constitute a danger to his 
family and others. The Complainant was allegedly assured that the works would be carried 
out by March 2004, unless there were other emergency works that the Department of 
Buildings & Works (“B&W”) had to attend to. The Complainant felt aggrieved when he was 
informed by B&W that the wall could not be repaired during March, and there was no new 
prospective start date for the works to the patio wall. 
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The Ombudsman included this case in his meetings with B&W and invited the Project 
Manager’s comments. The Project Manager confirmed that the Complainant’s wall did 
require repairs, but there were other more urgent pending works, so the Complainant would 
have to wait his turn. The Project Manager assured the Ombudsman that he had already 
verbally explained this to the Complainant, but he would not accept that he had to wait. 
 
The Complainant informed the Ombudsman that during January 2004 he had visited B&W 
asking when the wall was likely to be tackled. He explained that he had been assured by the 
Head Estimator that works would be carried out, as stated earlier, during March 2004. By 
March 2004 the works had not been initiated, and the Complainant was informed by B&W 
that he would have a long wait before they could tackle the said wall. 
 
The Ombudsman believed that B&W was well aware of the amount of emergencies which it 
was likely to receive on a monthly basis. Bearing this in mind, he pointed out that any 
timeframes given to members of the public needed to take into account the amount of likely 
monthly emergencies. Carrying out emergency works, the Ombudsman pointed out, was one 
of B&W ’s day-to-day functions, so when a timeframe is given to a person for repairs to be 
carried out, this should already take into consideration the ‘normal’ amount of likely 
emergencies. The only exception to this would be a major crisis, which could not be 
predicted, and would require most of B&W ’s labour force to deal with it. 
 
The Ombudsman highlighted the fact that timeframes, by implication, needed to be adhered 
to. If, for whatever reason, a timeframe could not be met, it was B&W ’s responsibility to 
inform the Complainant well before the start date had expired. 
 
RECOMMENDATION 
 
The Ombudsman recommended that in situations where it was realised that a timeframe 
could not be met, the member of the public concerned should be sent a ‘call card’ or letter, 
inviting him to the B&W in order to explain the situation in a fair and open manner. With 
these words, and having sustained the complaint, the Ombudsman closed the case. 

 
 

CASE SUSTAINED 
 

CS566 
 
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND WORKS 
OVER THE INORDINATE DELAY IN CARRYING OUT REPAIRS TO THE 
COMPLAINANT’S FLAT 
 
The Complainant, a Government tenant, was a single mother of three children. The 
floorboards within her flat had become rotten as a result of excessive humidity levels. The 
Complainant informed the Ministry for Housing’s Reporting Office that her kitchen floor 
appeared to be sinking on 8th May 2002. By 23rd June 2003, the date she complained to the 
Ombudsman, the Department of Buildings & Works (“B&W”) still had no timeframe as to 
when the floorboards would be replaced. 
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The Ombudsman included this case in his bi-monthly meetings with B&W during July 2003. 
B&W informed him that the Complainant’s flat had been forecasted into B&W 2004 Major 
Works Programme. Due to the nature of the works, however, the Complainant expressed the 
view that she and her children would be unable to remain in the flat during the ‘Major 
Works’ programme. 
 
The Ombudsman inquired as to whether the Complainant should be decanted once the works 
were initiated, but B&W informed him that the Housing Department (the “Department”) was 
responsible for taking decisions of this nature. B&W sent the Department an internal Memo, 
dated 15th October 2003, explaining the Complainant’s plight, and asking the Department to 
consider her request to be re-housed for the duration of the works. B&W did not receive a 
reply to their Memo, so they sent the Department a reminder letter dated 17th November 
2003. 
 
At their first meeting of 2004, B&W assured the Ombudsman that the Department had 
informed them that the Complainant would be decanted once the works were started. 
Additionally, the Complainant’s flat had been included in the Major Works programme, 
scheduled for commencement during April 2004. 
 
Notwithstanding the above, by mid-April 2004 the said works had not yet been initiated. 
This was further confounded by the fact that B&W was experiencing industrial action, which 
meant that their workers would be doing the minimal amount of work, hence delaying the 
commencement date even further. 
 
The Ombudsman acknowledged that B&W had provided him with a copy of their Major 
Works Programme for 2004. He noted that the Complainant’s flat was due to be refurbished 
during April 2004, and the job was expected to take about seven weeks to complete. 
 
The Ombudsman was disappointed, however, when B&W failed to execute the instructions 
to carry out the said works. He explained that the Complainant had already had to wait 
almost two years for the rotten floor boards to be replaced and, at the time of writing (April 
2004), there was no date as to when the works would commence. Additionally, no effort was 
made to contact or update the Complainant, the Ombudsman reiterated the view that failing 
to update members of the public waiting for works to be carried out by B&W, was a very 
poor public relations exercise. Bearing these reasons in mind, the Ombudsman sustained the 
complaint. 
 

CASE SUSTAINED 
 

CS/588 
 
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS & WORKS OVER 
THEIR DELAY IN PROCESSING THE COMPLAINANT’S CLAIM FORM 

 
On 2nd April 2003 (and again on 15th May 2003) the Complainant, a Government tenant, 
wrote to the Department of Buildings & Works (B&W) highlighting a dampness problem 
affecting the paint on one of his flat’s walls, and asking B&W to make good these damages. 
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BACKGROUND: Prior to this complaint, the Complainant had lodged a complaint in 
respect of B&W failure to reply to the above-mentioned letters. B&W only wrote back on 
24th June 2003, as a result of the Ombudsman’s intervention. At that time B&W provided the 
Complainant with a Claim Form, which allowed him to set out the particulars of the 
compensation he was claiming. On November 6th 2003 the Ombudsman closed the 
investigation, and sustained the complaint due to B&W inordinate delay in providing the 
Complainant with a quality reply to his letter. 
 
THE PRESENT COMPLAINT: The Ombudsman and B&W carried out an on-site visit at 
the Complainant’s flat during February 2004, in order to try to establish the cause of the 
dampness which was affecting the paint on the walls. It was established by B&W that the 
dampness problem had resulted from the various private works which had been undertaken 
by the Complainant. The main cause appeared to be the privately installed windows; these 
windows were not properly sealed, and lacked the necessary external mastic seal in order to 
prevent rainwater from penetrating into the flat. 
 
By 23rd February 2004, the Complainant’s Claim Form had not yet been processed. B&W 
explained that a final decision had not yet been taken in respect of the Complainant’s claim, 
but it was likely to fail due to the fact that the damages were as a result of private works. 
 
The Ombudsman pointed out that all the Department had to do was take a decision on the 
Complainant’s claim, however, B&W explained that they would pass the Claim Form on to 
the Financial & Development Secretary’s (F&DS), for his consideration. 
 
At the following meeting, dated 23rd March 2004, the Claim Form had still not been passed 
on to the F&DS, notwithstanding, the Ombudsman was then informed that the matter would 
not be referred to the F&DS, due to the fact that the works had been privately carried out, 
and it was government policy not to entertain such claims. By way of letter dated 25th March 
2004 B&W wrote to the Complainant explaining, ‘…it is not our policy to entertain claims 
for problems originating from works carried out privately by tenants’. 
 
The Ombudsman was disappointed with the delay the Complainant had been made to 
experience. He had submitted his Claim Form on 5th November 2003, but it took B&W over 
four months to write to him and explain that his claim could not be entertained, as the 
problems he was experiencing stemmed from the private works to his flat. 
 
Although B&W had assured the Ombudsman that they would be passing the matter on to the 
F&DS, in the end this did not prove necessary, and a decision was taken by B&W itself. The 
Ombudsman explained that there had been an inordinate delay, B&W had known the 
privately decorated works were the source of the Complainant’s problems, and the 
Complainant would not be entitled to any compensation. This should have been 
communicated to the Complainant as soon as the Complainant submitted his Claim Form, 
instead, it seemed to the Ombudsman, a leisurely pace had been adopted by B&W in spite of 
the fact that the Complainant had been trying to resolve this matter for almost a year. 
 
The delay experienced by the Complainant was excessive and unnecessary, therefore, it 
constituted an act of maladministration. With these words, and having sustained the 
complaint, the Ombudsman closed the case. 
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CASE NOT SUSTAINED 
RECOMMENDATION MADE 

 
CS/592 

 
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS & WORKS FOR 
REFUSING TO REPLACE THE COMPLAINANT’S BALCONY WINDOWS 
WHICH ALLEGEDLY WERE IN A DANGEROUS STATE 
 
The Complainant alleged that his balcony windows, which he said had already been in place 
when he was allocated the flat, were in danger of falling off and he complained that the 
Department of Buildings and Works (‘B&W’) was refusing to replace them because they 
had not been originally fitted by the Housing Ministry. 
 
B&W explained that in October 1999 when the Complainant first reported that his balcony 
windows had to be replaced or repaired their Ministry’s policy had been that since all 
balcony windows in government estates had been installed at some stage by a tenant, the 
Ministry would not make itself responsible for repairs. That policy had now been relaxed 
and at present when a report is received regarding balcony windows, B&W refer the report 
to the Housing Department. If the flat was allocated to the present tenant with the existing 
balcony windows B&W would be instructed to assume responsibility over them. In the case 
in question the Housing Department had no available records so the Complainant was given 
the benefit of the doubt and B&W was instructed to inspect the windows and place the 
request in the window replacement list depending on its priority. 
 
The Ombudsman could not sustain the complaint, pointing out that B&W had merely been 
following Ministerial policy when it refused to repair the windows. He noted however, that 
the Housing Department had no records as to whether the flat had been allocated to the 
Complainant with the windows already installed. 

 
RECOMMENDATION 
 
The Ombudsman recommended that in the future before a flat was allocated it should be 
inspected jointly by the would-be tenant and the Housing Department and an inventory 
drawn up detailing the state of the flat, the number of rooms, whether or not the balcony is 
enclosed and any other relevant information. In this way if for example the flat was allocated 
with an open balcony and the tenant had it enclosed the Ministry would know years down 
the line who was liable to carry out the repairs. 
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CASE SUSTAINED 
 

CS/594 
 
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND WORKS FOR 
UNDUE DELAY IN REPAIRING THE COMPLAINANT’S WASHBASIN 
 
On 7 July 2004 the Complainant (a government tenant) contacted the Housing Department’s 
Reporting Office regarding a problem with her washbasin. The Department of Buildings and 
Works (‘B&W’) categorised her case as ‘urgent’ to be carried out within two days. 
 
Following the Ombudsman’s advice the Complainant contacted the Reporting Office 
pointing out that the required works which had been classified as urgent had still not been 
carried out. She was allegedly told to chase the workers and to contact the ‘North Front 
Depot’. 
 
On 1 September 2004, in response to the Ombudsman’s enquiry B&W confirmed that the 
works had been carried out the day before. They went on to admit that the Reporting Office 
should not have asked the Complainant to chase up the works the way it did and that it 
should have done so for her. 
 
The Ombudsman referred to B&W’s own ‘Response Maintenance Coding Classification’ 
pointing out that according to B&W’s own classifications list ‘urgent’ works should be 
carried out within one week and in this case it had taken them two months. He went on to 
condemn the fact that the Reporting Office had directed the Complainant to chase up the 
works with the North Depot instead of doing the chasing itself. 
 
B&W explained to the Ombudsman that one of its biggest concerns was the huge amount of 
minor works requisitions that had created the present backlog and as a direct consequence 
the delays in carrying out the minor works requested by the Complainant. B&W informed 
the Ombudsman that considering the availability of present resources, they had introduced as 
from the beginning of September 2004, a new strategy to try to deal with the historical 
backlog. At the expense of placing in abeyance planned “desirable” works for 2004, the 
Major Works Annual Programme had been revisited to free as much time as possible to 
tackle the backlog, which would be split and redistributed between two Works Depots as 
opposed to the single depot which had dealt with them up to now. B&W pointed out that 
morale was now higher than it had been for months and in general the response the tenants 
and management were receiving from those on the workshop floor was much more positive 
and therefore conducive to increases in efficiency, effectiveness, and productivity. 
 
The Ombudsman expressed his despair at B&W’s constant and repeated failures to meet 
time frames and to improve its service to the public. The Ombudsman pointed out that he 
had spent kilometres of ink writing about this department and he was loath to use even more 
ink saying things which he had said countless times before. 
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The Ombudsman recalled that in his Annual Report for the year 2003 he had said that he had 
met B&W’s management team and was able to ascertain that there was a willingness on their 
part to address their department’s appalling track record. The Ombudsman also pointed out 
in his Annual Report that he had expressed cautious optimism at the fact that B&W was in 
the process of being revamped, but he had warned against complacency. (See Public 
Services Ombudsman’s Annual Report 2003, page 55). The Ombudsman stated that it 
seemed that his warning against complacency had been fully justified. 
 
The Ombudsman expressed the hope once again that B&W would at long last eliminate the 
historical backlog of works to be carried out and finally start providing the efficient service 
that the public deserved. He pointed out however, that he would monitor their progress for 
future comment. With these words the Ombudsman closed his report. 
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8.2 CIVIL STATUS & REGISTRATION OFFICE 
 
 
8.2.1 In last year’s Annual Report I made reference to a pending case that dealt with the 
rights conferred on European Union workers who decide to remain in Gibraltar upon their 
retirement. 
 
8.2.2 This case was the subject of a formal investigation in respect of issues in respect of 
both the Civil Status & Registration Office (CSRO) and the Housing Department (see Case 
459). The Complainant, an EU national, was refused the right to apply for government 
housing on the grounds that he did not have indefinite residence in Gibraltar. After a lengthy 
investigation, the Complainant was allowed to apply and a moratorium imposed by the 
Housing Department on such applications until the relevant authorities have had time to 
consider the matter. Needless to say, I shall re-visit the matter especially if there is a similar 
complaint brought to our attention and no action has yet been taken. 
 
8.2.3 Last year I also made comment on the inordinate length of time that this Department 
was taking to reply to letters. In the main these letters were from those who had made 
applications for the discretionary grant of exemptions from immigration restrictions. This is 
the first stage prior to an application for British nationality. After meeting with the Head of 
the CSRO, it was agreed that in future all applicants in this category will receive an 
explanatory letter detailing the process that the application takes before a decision is made. 
The applicant is also advised that the process is lengthy and that it is not practical to provide 
each and every applicant with written periodic updates on the progress of applications. 
However, they are invited to approach the CSRO either by telephone or in person to 
establish how their application is proceeding. 
 
8.2.4 I believe that, although this is an improvement on the past performance of CSRO, it 
is still shameful that those applying for such exemptions are made to wait years for their 
applications to be considered. So far as I am able to ascertain, these applications are mainly 
from Moroccans who have been working in Gibraltar for very long periods, in the main for 
well over twenty years. Some of them have made Gibraltar their home and their children 
have been born here and attend school here. It is unconscionable that these people are made 
to wait for such a long time (years) before their applications are considered. I shall continue 
to make representations on this issue to the CSRO. 
 
8.2.5 It would be unfair to allow the above comments to stand on their own as a 
benchmark of the record of the CSRO without making comment on the many other functions 
that this office carries out. It must be said that hardly any complaints arise out of these other 
functions and whenever a complaint arises, they are dealt with immediately and with a spirit 
of cooperation. 
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CASES 
 

 
CASE SUSTAINED 

 
CS/457 

 
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION OFFICE 
OVER THE DELAY IN REACHING A DECISION ON THE COMPLAINANT’S 
IMMIGRATION STATUS 
 
The Complainant felt aggrieved because the Civil Status & Registration Office (“the 
CSRO”) was taking an inordinate time in taking a decision regarding his application for 
regularisation of his civil status. 
 
In June 2001 when the Complainant was 17 years old, he was arrested for not having the 
requisite documentation to be in Gibraltar. On his first appearance in the Magistrates Court 
the Stipendiary Magistrate accepted a plea of guilty and an order for Detention and 
Deportation was made. Bail was granted pending an appeal before the Supreme Court. The 
appeal against the deportation was eventually accepted in the Supreme Court and the 
Deportation Order was set aside and since then (up to the time of writing this report-
December 2004) his lawyer had been trying to regularise the Complainant’s immigration 
status. 
 
The Complainant explained that he used to live in Morocco with his mother, his brother and 
two sisters, while his father worked and lived in Gibraltar. When he was sixteen years old 
his mother passed away in Gibraltar, and it was at this point that he approached the 
representative of the Moroccan Workers Association, in the hope of being allowed to remain 
in Gibraltar and regularise his position. He had been granted a visa to visit his dying mother 
who became ill whilst visiting her husband here in Gibraltar. 
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The Complainant alleged that he had little family in Morocco (none that he could return to) 
and so, if he were made to return there, he would become homeless and totally destitute. For 
this reason he chose to stay with his father and older brother who both legally resided in 
Gibraltar. (His older sister lived in Belgium, while some close friends of the family in 
Morocco fostered his younger sister (apparently an accepted practice in that country)) 
 
The Complainant's father is a deaf mute who has resided in Gibraltar for over 30 years. He 
alleged that his son had no means of sustaining himself in Morocco and would be destitute 
and homeless and with no family if he was made to return. 
 
The Complainant’s father also expressed that had his wife not passed away the situation 
would have been different as his son, the Complainant, would never have had any plans to 
settle in Gibraltar. 
 
Allegedly, a Moroccan national who had a similar legal status to the Complainant, and was 
also detained by the Royal Gibraltar Police on the same day as the Complainant for the same 
reasons as the Complainant, was released on police bail with sureties and not taken before a 
court as was the case with the Complainant. Furthermore, unlike the Complainant, this other 
person’s immigration status was regularised when, after leaving Gibraltar voluntarily, and 
once in Morocco, he applied and was awarded a work and residency permit. 
 
The Complainant’s lawyer informed the Ombudsman that he had written countless letters to 
the Head of the CSRO (‘the Head’), the Chief Immigration Officer as well as to the Ministry 
for Employment, but as yet he had been unable to help the Complainant. He also stated that 
he was of the opinion that the Complainant was entitled to have his stay in Gibraltar 
legalised in the same manner as had the other Moroccan national mentioned above and more 
importantly because he believed that the Complainant was entitled to residency on 
compassionate and humanitarian grounds. 
 
After perusing and considering the bundle of documents provided by the Complainant, the 
Ombudsman met with the Head to discuss the various issues raised by this complaint. 
 
The Head explained that Government was considering the possible implementation of a 
policy whereby alien children who were under the age of 5 and those over the age of 16 and 
under the age of 18 could remain in Gibraltar. Under this policy the Complainant could have 
been allowed to remain in Gibraltar. He further explained that normally in the present 
circumstances where there was a record of illegal persons whose cases were under 
consideration, the police would only arrest those who were in flagrant violation, i.e. those 
who had overstayed their welcome and had absolutely no connection to Gibraltar. After 
consulting the Chief Immigration Officer, the Head further informed the Ombudsman that in 
these cases, the police would only carry out an arrest where a Deportation Order had been 
issued and such an Order would not be sought whilst the matter was being considered by 
Government. 
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It should be noted that this policy was introduced after the Complainant was already 18 
years, although he had by then been here for about two years. 
 
It must be highlighted at this juncture, that the Complainant’s father had been living in 
Gibraltar for a very long time and that he intended to stay here in Gibraltar for the rest of his 
life as Gibraltar was now his home. 
 
By letter dated 14th May 2003, the Ombudsman wrote to the Head seeking his comments in 
respect of the Complainant’s contention that he could not regularise his position in Gibraltar 
given that the CSRO was unreasonably delaying his application to regularise his 
immigration status. 
 
By letter dated 23rd May 2003, the Head informed the Ombudsman that Government had 
been considering the Complainant’s case together with other cases of non-EU nationals who 
were in Gibraltar illegally.  In March 2003, Government was able to consider and determine 
the Complainant’s application. The decision taken by Government was not to regularise the 
Complainant’s immigration status, in other words, that a residence permit should not be 
issued. 
 
Instructions were issued to the Head on the 11th March 2003 for the necessary procedures to 
be put in place to ensure that the Complainant and others were repatriated in a timely and 
effective manner. 
 
As at the time of writing this report (2004), no action had been taken to remove the 
Complainant from Gibraltar. 
 
The Ombudsman wished to highlight various issues that gave cause for concern: 
 

At the time of the complaint, the Complainant had been in Gibraltar for over three 
years on an illegal basis and, obviously, without having his immigration status 
regularised. 
 
Despite the relevant authorities knowing of his “limbo” like status, he was not 
granted a work permit, albeit on a temporary basis to allow him to fend for himself 
without having to rely on his father who was a lottery vendor. It is noteworthy that, 
during this period, the Complainant had been offered employment by three different 
entities. 

 
Allowing persons such as the Complainant to remain in Gibraltar for such a long 
period without regularising their immigration status could lead to these people falling 
into the hands of unscrupulous employers who would employ them illegally and pay 
them cash-in hand at a miserly rate. 

 
Worse still, given their inability to access the labour market, these people could be 
lured into illicit activities and end up on the wrong side of the law. Despite not being 
able to access the labour market and existing in Gibraltar under harsh conditions, the 
Complainant had not been in trouble with the authorities. 
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Given the above, the Ombudsman was of the opinion that, in general, Government should 
consider these type of applications much more expeditiously than at present. 
 
Turning into this specific case, the Ombudsman suggested that it merited a review as the 
Complainant’s circumstances were exceptional. The Complainant was in Gibraltar out of 
sheer necessity and if made to return to Morocco, after a stay in Gibraltar of almost four 
years, it would be devastating for this young person. The fact that the Complainant had no 
family to return to in Morocco and that his father had made Gibraltar his homeland, should 
be taken into account. 
 
Another issue to consider is that at the time of his arrest, another Moroccan national was also 
arrested with him. This other person was apparently afforded better treatment and has since 
been allowed to regularise his position in Gibraltar. 
 
With these suggestions, the Ombudsman closed this case. 
 
 

CASE NOT SUSTAINED 
  

CS/543  
  

COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE FOR 
IT FAILURE TO GIVE THE COMPLAINANT AN EXPLANATION AS TO WHY 
HIS APPLICATION FOR EXEMPTION FROM COMPLIANCE WITH THE 
REQUIREMENTS OF SECTION 12(1) IMMIGRATION CONTROL ORDINANCE 
WAS REFUSED 
 
The Complainant was a Moroccan national who had been living in Gibraltar for over 30 
years. He explained that his children had been born here and were now British Citizens and 
he felt that it was a basic human right for him to share the same nationality as his children. In 
his complaint to the Ombudsman the Complainant alleged that he had applied three times for 
an exemption to the provisions of section 12(1) but his applications were refused with no 
explanation given.  
 
The Civil Status & Registration Office rejected the Complainant’s accusation explaining that 
the Head of that Office had written to the Complainant on 3 May 2001 providing him with 
the reasons for the refusal. Copy of this correspondence was made available to the 
Ombudsman. 
 
Section 12(1) of the Immigration Control Ordinance provides that non-Gibraltarians require 
a valid entry permit, permit of residence, or certificate in order to enter or remain in 
Gibraltar and section 12(2) makes provision for exemption from this requirement. 
 
The Ombudsman accepted that the Civil Status and Registration Office had provided the 
Complainant with the reasons for the refusal of his applications and the complaint could 
therefore not be sustained. 
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CASE SUSTAINED 
 

CS/545 
 
COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE FOR 
ITS DENIAL OF THE COMPLAINANT’S APPLICATION FOR EXEMPTION 
FROM IMMIGRATION RESTRICTIONS 
 
The Complainant was a Moroccan national who first came to Gibraltar in search of 
employment in 1969, when he was only 23 years old. He found employment in the Ministry 
of Defence as a Steward in the Royal Air Force Sergeant’s Mess and at the time of writing, 
35 years later he was still working there. 
 
In mid 2000 he applied to the Governor under the 
provisions of Section 12(2) of the Ordinance, for 
exemption from the immigration restrictions 
imposed by Section 12(1) of that same ordinance. 
His aim was to apply for naturalisation under the 
provisions of section 18(1) of the British 
Nationality Act 1981. Being granted this 
exemption would pave the way for such an 
application by the Complainant. 
 
Three years later, on 18 September 2003, the Complainant wrote to the CSRO once again 
pointing out that he had not received a reply to his three year old application. 
 
By way of response the CSRO attached copy of a letter they had sent to the Complainant on 
7 November 2000 in which they informed him that the Governor had decided not to order 
that he be exempted from compliance with the requirements of Section 12(1) of the 
Ordinance. The CSRO stressed that all applications were considered on their individual 
merits but that Gibraltar's size and limited resources combined with past and emerging 
immigration trends had resulted in the development and strict application of criteria against 
which the Governor assessed applications for exemption (‘the criteria’) in addition to 
satisfying himself that statutory requirements for subsequent naturalisation would be 
fulfilled. 

Under this criteria due account was taken of: 
a) the extent to which an applicant could or could 
not become a burden on public funds. Factors taken 
into account are the likelihood of his needing 
recourse to Public Services such as accommodation 
and education. 
b) his commitment to Gibraltar by way of 
investment, ownership of accommodation and 
integration into the community 
c)  knowledge of the English language. 
d)  good character. 
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The CSRO pointed out that there was for example, no evidence of either investment or 
ownership of accommodation and there were no particular circumstances on which the 
extent of the Complainant’s integration within the community could be established. 
 
The Complainant disputed the CSRO’s assertion that he did not satisfy the mentioned 
criteria and he also provided letters of recommendation from various RAF Officers all of 
them speaking very warmly of him and of his skills. 
 
The Ombudsman considered the criteria in relation to the Complainant: 
 
A burden on public funds. 
The Ombudsman identified four public services to which the Complainant might need 
recourse and thus become a burden on public funds: 
 

The Gibraltar Health Authority. 
The CSRO could be concerned that as the Complainant grows older he might need to 
recourse to the health service and thus become a burden on public funds. The 
Ombudsman concluded that as a contributor to the Group Practice Medical Scheme for 35 
years, the Complainant, as any contributor to the scheme, was entitled to treatment, and 
would not constitute a burden. 

 
The Housing Department. 
Were the Complainant to be granted exemption from immigration restrictions and were 
he to be naturalised, he would be entitled to apply for housing and thus stretch our already 
overburdened housing stock. The Ombudsman was not convinced that this would 
necessarily be the case because on retirement the Complainant would have a comfortable 
income and might be able to afford to rent a small apartment either in Gibraltar or at the 
most, across the border, but in any case the Ombudsman questioned whether it was 
reasonable to deny the application on the only grounds that this would make the 
Complainant eligible to apply for housing. 
 
The Ministry of Education. 
The Complainant’s children were grown up so this consideration was not applicable. 
 
The Department of Social Security. 
The Complainant was entitled to an old age pension and to an MOD pension. There was 
no reason why he should be a burden on the DSS. 
 

His commitment to Gibraltar ……. 
 …by way of investment… 

The Ombudsman pointed out that the Complainant had invested all of his life in Gibraltar. 
However if the intention was financial investment, it was very disturbing indeed that the 
number of zero’s in a person’s bank account should be a criterion in an application of this 
nature. 
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…ownership of accommodation… 
The Ombudsman reminded the CSRO that the price of properties in Gibraltar had 
spiralled beyond the reach of very many Gibraltarians who were being forced to leave 
their homeland in search of accommodation. It was grossly unreasonable for the CSRO to 
expect the Complainant, who was a working man, to be able to afford something that 
many of us could not. 
 
…integration into the community. 
How does one measure integration into the community asked the Ombudsman? As an 
immigrant living in the Moroccan workers hostel it was to be expected that his life 
revolved around others of his community. However, he had excellent recommendations 
from various RAF Officers and judging from the number of young Moroccan men who 
were marrying Gibraltarian women, his full integration into Gibraltarian society should 
not be a cause for concern. 
 

Knowledge of the English language. 
 In his letter to the CSRO the Complainant wrote as follows: 
 “Although I have no academic qualifications in the English language, I can 
 assure you that my knowledge of the language is good insofar as during my 
 service with the MOD I have always worked in the Messes as barman and  s t e w a r d 
 dealing with military and service personnel 99% of whom only speak in English 
 and I have had no problem with this.” 
 These words spoke for themselves. 
 
Good character. 
 A person’s good character or otherwise is measured in part by whether he has 
 any convictions. The Complainant had a certificate from the Royal Gibraltar 
 Police certifying that he had no convictions and he had several letters of 
 recommendation and appreciation from Royal Air Force personnel. This was 
 sufficient evidence of his good character. 
 
The Ombudsman stressed that the absolute discretion to grant naturalisation in Gibraltar 
under Sections 18(1) and 18(2) of the British Nationality Act is vested in the Governor by 
virtue of powers which have been delegated to him by the Home Secretary. The Governor is 
cognisant and mindful of established policy criteria when he is asked to consider 
applications for exemption and consequent naturalisation. The decision to grant or refuse 
exemption applications is taken by him on the merits of each case in the context of the policy 
criteria and on the basis of an assessment by the CSRO, duly endorsed by the Government, 
as to whether the application can be considered to satisfy the requirements of this criteria. 
 
Keeping in mind the responsibility of the CSRO to submit to the Governor a fair and 
accurate analysis of the application under consideration the Ombudsman pointed out that 
maladministration has not been defined by the legislator. It has deliberately been left to the 
ombudsman himself to interpret the word as best as he can. The Courts however, have 
provided the ombudsman with some guidance as to how to interpret maladministration. It 
will cover “bias, neglect, inattention, delay, incompetence, inaptitude, perversity, turpitude, 
arbitrariness, and so on”. .(Lord Denning Mr in R V Local Commissioner for Administration for the North 
and East Area of England ex parte City of Bradford Metropolitan Council, (1979) QBD 287 ) 
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The following is the Oxford English Dictionary’s definition of perversity: 
 “(of a person or action) deliberately or stubbornly departing from what is 
 reasonable or required.” 
 
The Ombudsman also referred to the letter of 23 September 2003, comparing it to an 
identical one sent over a year earlier to another Moroccan national who was also applying 
for exemption from the provisions of Section 12(1) of the Immigration Control Ordinance. 
Both letters are identical almost to the last comma. 
 
Following are extracts from both letters: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Taking all of the above into account the Ombudsman had to decide whether the CSRO had 
treated the Complainant’s application with perversity. 
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The Ombudsman concluded that all the information in his possession pointed to the fact that 
the Complainant’s application for exemption from immigration restrictions was never 
evaluated on its own merits and was rejected summarily with no reference whatsoever to his 
commitment to Gibraltar, his integration into the community, whether he spoke English or 
was of a good character. 
 
The Ombudsman compared the ambiguity of the criteria considered by the CSRO with the 
clarity of the information given to would be migrants by other jurisdictions. By way of 
example, the Ombudsman cited the New Zealand Immigration Service (‘the NZIS’). A 
person desiring to immigrate to New Zealand only has to access the website of the NZIS to 
be informed clearly and succinctly what New Zealand seeks in would-be immigrants. The 
NZIS have come up with a points system to identify the migrants who would have the most 
to offer New Zealand and in order to be considered by the New Zealand authorities, an 
applicant needs a minimum of 100 points. The more points a prospective immigrant has, the 
higher the chances that he or she has of being accepted. 
 
Gibraltar is not New Zealand and the Ombudsman had no expectations that we have a 
website as informative as that of the NZIS however; he did contrast the clarity of the NZIS 
requirements to the murkiness and ambiguity of the criteria given by our own authorities to 
people like the Complainant. 
 
The issue of the Moroccans in Gibraltar is a laden political issue which is outside the scope 
of the Ombudsman. The Ombudsman’s jurisdiction is to point out whether the Government 
department concerned, in this case the CSRO, had committed maladministration vis a vis the 
Complainant. The Complainant was not an economic migrant who wanted to relocate to 
Gibraltar in search of a better life. This was a hard working man who had been here for forty 
years. He had invested his entire adult life in Gibraltar and had excellent recommendations 
from his superiors at the Royal Air Force. Now after an entire lifetime he had been told that 
his commitment to Gibraltar and the extent of his integration into the community had been 
considered and found lacking. The Ombudsman wondered what exactly ‘commitment to 
Gibraltar’ and ‘integration into the community’ meant and how these were measured. 
 
The Ombudsman sustained the complaint pointing out that the Complainant had spent the 
most productive years of his life in Gibraltar and the least he deserved was to know what 
exactly was needed in order to satisfy the criteria for eligibility to exemption from 
immigration status. The Ombudsman was of the opinion that whatever the current policy 
was regarding immigration to Gibraltar, the policy should be reflected clearly in the criteria. 
With this in mind he advised that the authorities should consider at the very least issuing 
very clear guidelines making clear what Gibraltar seeks in people applying for exemption 
from immigration restrictions. With these words the Ombudsman closed the report. 
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CASE PARTLY SUSTAINED 
 

CS/560 
 
COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE AND 
THE RGP (IMMIGRATION DEPARTMENT) OVER THEIR REFUSAL TO ISSUE 
THE COMPLAINANT WITH A NEW CIVILIAN REGISTRATION CARD ON THE 
BASIS THAT SHE WAS A PART-TIME WORKER IN GIBRALTAR 
 
The Complainant, a British Citizen from the UK, who was resident in Gibraltar, lived with 
and looked after her elderly father who was blind and housebound, as a result she was only 
able to work part-time. She felt aggrieved with the Civil Status & Registration Office (the 
‘CSRO’) when they refused to issue her with a Civilian Registration card despite the fact 
that she was a European Union (‘EU’) citizen (safeguarded by EU legislation), and due to 
the fact that she only worked part-time. 
 
By way of letter dated 11th March 2004 the Complainant wrote to the CSRO explaining that, 
during February 2004, she had submitted an application for a new Civilian Registration card 
for both her father and herself. In the letter she explained that her father’s Civilian 
Registration card had been processed without a problem. In respect of her Civilian 
Registration card, however, she was informed that because she only worked part-time, and 
consequently did not make full social security contributions, she was not entitled to a new 
Civilian Registration card. 
 
The Complainant was employed as a part-time nursing assistant at the Elderly Care Agency 
(an emanation of the state). Because she only worked part-time, the Complainant did not 
make full social security contributions, so she liaised with the Department of Social Security 
in order to make voluntary contributions. The Complainant hoped that this would entitle her 
to a Civilian Registration card. 
 
The Complainant did not receive a reply to her letter, so the Ombudsman wrote to the CSRO 
on 21st April 2004. He informed the CSRO that the Complainant’s application to become a 
‘Voluntary Contributor’, as per the Voluntary Contributions – Social Security Ordinance / 
Social security (Open Long-Term Benefits Scheme) Ordinance had been approved, and he 
hoped that this would assist her application for a Civilian Registration card. He concluded 
the letter by inviting the CSRO to comment on the complaint itself. 
 
The Ombudsman did not receive a reply to his letter so he sent a reminder dated 13th May 
2004. Subsequently the Ombudsman met with the CSRO Head and discussed various other 
issues, namely the free movement of workers in the EU and the legal protection afforded to 
them. and a full-time worker. The CSRO had previously discussed this matter with the 
Immigration Department, who had maintained their position. 
 
The CSRO pointed out that Civilian Registration card applications were passed from the 
CSRO to the Immigration Department for the issue of residency permits, since cards could 
not be issued unless applicants were entitled to reside.  

Page 58 



 

 

PSO ANNUAL REPORT 2004 

Therefore, the issue of a residency permit was a prerequisite to the issue of the card. It was 
the Immigration Department which had decided not to approve the renewal of the 
Complainant’s Civilian Registration card, based on the fact that they made a distinction 
between a part-time worker and a full-time worker. The CSRO had previously discussed this 
matter with the Immigration Department, who had maintained their position. 
 
By way of letter dated 21st June 2004, the Ombudsman provided the CSRO with an opinion 
on the Immigration Department’s decision not to renew the Complainant’s Civilian 
Registration card, on the basis that she was an EU Member State National working only 
part-time. He explained that in order to form an opinion as to whether the Immigration 
Department was acting within the parameters of European Union law the central question 
was “who is a worker” for community purposes. 
 
He highlighted the Treaty on European Union Article 39 (ex 48). This section of the Treaty 
concerns human beings and identifies people as the beneficiaries of the Treaty rules in a 
more direct sense than any other area of Community law. It is reproduced below, 
 

Freedom of movement of workers shall be secured within the Community 
 

Such freedom of movement shall entail the abolition of any discrimination based on 
nationality between workers of the Member States as regards employment, 
remuneration and other conditions of work and employment. 

 
It shall entail the right, subject to limitations justified on grounds of public policy, 

public security or public health 
 

to accept offers of employment actually made; 
to move freely within the territory of Member States for this purpose; 
to stay in a member state for the purpose of employment in accordance with the 

provisions governing the employment of nationals of that State laid down by 
law, regulation or administrative action; 

to remain in the territory of a Member State having been employed in that State, 
subject to conditions which shall be embodied in implementing regulations to 
be drawn up by the Commission. 

 
The provisions of this Article shall not apply to employment in the public services. 

 
In particular, Article 39 concerns both labour mobility and the rights of the individual. This 
has not only been developed by the legislature, the scope of rights conferred upon the 
migrant worker has been further redefined by the European Court of Justice (ECJ). These 
developments mean that, independently of the Treaty on European Union created notion of 
citizenship, an individual has an extensive range of rights, first to take up employment and, 
second, to enjoy non-discriminatory access to social protection once installed in the host 
Member State. 
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The Ombudsman went on to highlight two ECJ cases, Levin v Staatssecretaris vanJustitie 
(Case 53/81 [1982] ECR 1035; [1982] 2 CMLR 454 and kempfv v Staatssecretaris 
vanJustitie (Case 139/85) [1986] ECR 1741; [1987] 1 CMLR764. The first case dealt with 
the refusal to issue an individual with a residence permit because she was not in gainful 
employment. Mrs Levin (a British National living in Holland) was refused a residence 
permit by the Dutch authorities because she was not considered to be in gainful employment, 
as she was earning below the minimum wage set by the Dutch authorities. The ECJ held that 
nationals from Member-States could not be described as not being in gainful employment 
based on the fact that they were earning below the minimum wage, as set by the host 
Member-State. If each Member-State of the EU were allowed to set their minimum wage as 
the deciding factor as to whether workers were in gainful employment, this would only serve 
to curtail the free movement of workers. 
 
The second case explained that the rules on this topic must be interpreted as meaning that a 
person in effective and genuine part-time employment cannot be excluded from the sphere of 
application merely because the remuneration he derives from it is below the minimum means 
of subsistence, as set by the host Member-State. In that regard it is irrelevant whether those 
supplementary means of subsistence are derived from property or from the employment of a 
member of his family, as was the case in Levin, or whether, as in this instance, they are 
obtained from financial assistance drawn from the public funds of the Member State in 
which he resides, provided that the genuine nature of the work is established. In the case at 
hand, as stated above, the Complainant had genuine gainful employment. 
 
Both above cases showed that the ECJ was concerned, primarily, with the establishment of a 
broad definition in respect of the ‘worker’, who is entitled to Community law rights. 
 
The Ombudsman pointed out that by failing to properly apply the Treaty on European Union 
and the European Court of Justice’s case law, the Immigration Department had incurred in 
maladministration. The CSRO had referred the Ombudsman’s opinion to the Immigration 
Department together with the view, inter alia, that in future applications from part-time 
workers should be considered on their individual merits and that refusal would only be in 
order if they were to be satisfied that the activity was on such a small scale as to be only 
marginal and ancillary. The Immigration Department accepted the advice. 
 
The Ombudsman was concerned that apparently the Immigration Department had taken it 
upon themselves to deny people in part-time employment their EU citizen’s rights, however, 
he was pleased to note that as a result of his discussions with the CSRO this position had 
now been corrected. 
 
Given the above the Ombudsman sustained this complaint and hoped that in the future there 
would be no further reoccurrence of this type of complaint. 
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CASE SUSTAINED 
 

CS/569 
 
COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE FOR 
ITS FAILURE TO REPLY TO THE COMPLAINANT’S LETTERS 
 
The Complainants were a husband and wife who were non-EU nationals. The husband lived 
and worked in Gibraltar since January 1975 and had a permit of residence. The mother spent 
nine years living and working in Gibraltar but her right to reside terminated in 1990 on 
ceasing employment. The daughter acquired no right to reside when she was born in 
Gibraltar 1991. 
 
In 1992 the wife and daughter left Gibraltar to return in the summer of 2001 under the 
normal arrangements for visiting families. They should have left on the expiry of the visa 
two months later, but they did not do so. They stayed on and the daughter attended a private 
school. 
 
In March 2004 they went to the Civil Status and Registration Office to regularise their 
position in Gibraltar but four months later, they were still waiting for a decision. At the time 
of writing the authorities had agreed to allow the daughter to go to Westside Comprehensive 
School the following school year, provided that school fees were paid for privately, to which 
the Complainants agreed. 
 
The Ombudsman was pleased that the daughter’s education would not be disrupted and that 
it had been agreed to allow her to go to Westside however, he pointed out with concern that 
at the time of writing the Complainants were still waiting for a reply to their letters. This was 
far from being the first time that he had dealt with this sort of complaint against the Civil 
Status and Registration Office and he again highlighted the lack of written information to 
applicants. The Ombudsman referred to his recent agreement with the CSRO in another 
similar complaint (see CS/570 below) where in order to make their procedures more 
‘consumer friendly’ the CSRO had accepted his proposal that all applicants would be 
informed in writing that the application process was lengthy and that it was not practical to 
provide written updates. The Ombudsman expected that in future complaints in respect of 
lack of information to applicants would almost cease. 
 

CASE SUSTAINED 
RECOMMENDATION MADE 

 
CS/570 

 
COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE FOR 
INORDINATE DELAY IN DEALING WITH THE COMPLAINANT’S 
APPLICATION FOR EXEMPTION FROM IMMIGRATION RESTRICTIONS 
 
The Complainant was a Moroccan national who was widowed from her British husband in 
May 1992, a relatively short period of time after their marriage. 
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In early October 1999, availing herself of the provisions of Section 12(2) Immigration 
Control Ordinance the Complainant applied for exemption from the immigration restrictions 
imposed by Section 12(1) of that same ordinance. Her aim was to apply for naturalisation 
under the provisions of section 18(1) of the British Nationality Act 1981 and being granted 
this exemption would pave the way for such an application by the Complainant. 
 
On 12 July 2002 she complained to the Ombudsman that she had still not received a reply to 
her application. 
 
By letter dated 19 August 2002 the CSRO informed the Ombudsman that there were a very 
considerable number of applications currently being processed. These were referred in 
batches to the Government and finally to the Governor for consideration. The Complainant’s 
application would be included in the next batch to be sent. The CSRO pointed out that the 
Complainant had been in Gibraltar for approximately eleven years, not very long when 
compared to other applicants. She was unable to speak or understand English, she worked as 
a cleaner and would therefore become a burden on public funds were she to become 
unemployed and not be able to secure alternative employment. In these circumstances it was 
unlikely that her application would succeed. The CSRO stressed that the process of 
considering applications could be protracted and it was therefore not possible to indicate 
when the Governor would reach a decision. Satisfied with this answer the Ombudsman 
decided to suspend his enquiries. 
 
Nearly two years later, on 15 June 2004 the CSRO informed the Ombudsman that the 
Complainant’s application had been considered by Government in March 2003 but that the 
Governor had still to make a final decision. The CSRO reassured the Ombudsman that even 
though a very long time had passed since the application was first made, they could confirm 
that the reason for this was not perversity and that this and other applications were under 
active consideration. 
 
After careful consideration the Ombudsman pointed out that even though the inordinate 
delay in replying to the Complainant’s application was not the fault of the CSRO he put 
himself in the Complainant’s shoes who had been waiting for a reply to her application, at 
the time of writing, for close to five years. In all of this time he believed that the 
Complainant had not even received one letter apologising for the delay and providing her 
with some sort of explanation. The Ombudsman sustained the complaint and recommended 
that in cases such as this, quarterly or possibly half yearly letters should be sent to the 
applicant apologising for the delay and reassuring him or her that the application was still 
under consideration. 

 
UPDATE 
 
The CSRO expressed to the Ombudsman the view that, at least for the foreseeable future, the 
long delays experienced in receiving information by those who apply for exemption from the 
requirements of Section 12(1) of the Immigration Control Ordinance would be likely to 
continue. However, in order to make its procedures more ‘consumer friendly’ he accepted 
the Ombudsman’s proposal that a letter containing the following information should be sent 
to the applicant upon receipt of any application:  
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acknowledgement of receipt of the application; 
 

information as to the different steps that the application will need to go through; 
 

an approximate time frame within which the applicant would be given an 
appointment for the required interview (where applicable); 
 
sufficient information to explain that the process is lengthy and that it is not 
practical to provide written updates however, applicants will be able to seek 
information in person by seeking an appointment with an officer. 
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8.3 H M CUSTOMS 
 
8.3.1 Complaints against the Customs Department are far and few between. Whenever 
such a complaint arises, the level of assistance that we receive from the Collector of 
Customs and those whom he designates to deal with us are of a very high standard. 
 
8.3.2 Over the past few months we have received two different complaints from members 
of the public, possibly, about the same officer. On enquiring, we were informed that 
Customs Officers do not wear identification badges. 
 
8.3.3 I shall be pursuing this matter with the Collector of Customs, given that resulting 
from an investigation carried out by this office, the Chief Secretary, issued instructions that 
as from the 2nd June 2003 those members of staff of any government department coming into 
contact with the public should bear an identification badge.  

 
 

CASES 
 

 
CASE NOT SUSTAINED 

 
CS/485 

 
COMPLAINT AGAINST HM CUSTOMS FOR THE LENGTH OF TIME THAT 
THE COMPLAINANT WAS KEPT IN DETENTION BEFORE HE WAS TAKEN TO 
BE X-RAYED AT ST BERNARD’S HOSPITAL 

 
Late at night on 10th August 2003 the Complainant arrived at the Port of Gibraltar in a 
charted catamaran from Tangier, Morocco. The Complainant regularly visited Morocco, but 
this was the first time that he had used the Tangier-Gibraltar route as opposed to Tangier-
Algeciras. He explained that he had chosen this route as he was behind schedule and, 
because he lived in La Linea, he believed it would be quicker to travel via Gibraltar. 
Additionally, he would have missed the last coach from Algeciras to La Linea, and a taxi 
would have been too expensive. 
 
Upon arrival at the Port, the Complainant was stopped and questioned about the purpose of 
his visit to Morocco. The officer questioning him was not satisfied with the Complainant’s 
replies and an intimate search was subsequently carried out. 
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CS/485 The length of time that the Complainant was kept in detention before he 
was taken to be x-rayed at St. Bernard’s Hospital. 
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The results of the search proved negative however, the customs officer on duty informed the 
Complainant that he had to be detained until it could be confirmed whether he was 
concealing an illegal substance within his body. He was informed that he would be taken to 
St Bernard’s Hospital to be X-rayed between 8:00 – 8:30 am the following morning. The 
Complainant was then transferred to a detention room at the customs post at the Land 
Frontier. 
 
The Complainant claimed that the detention room was inadequate for detaining an individual 
for a long period of time. The room lacked windows and there was only a mattress with 
blankets. The Complainant was provided with a fan, however, he felt that this did not do 
enough to remedy the heat and stuffiness he experienced at the time. 
 
The Complainant underwent another intimate search upon his arrival at the frontier’s 
detention room, but again nothing was found. When he asked why he had been searched a 
second time, he was informed that sometimes two or three searches had to be conducted in 
order to discover concealed drugs. The Complainant felt that he had already been humiliated 
and degraded by the first search, and he thought that the second search was unnecessary. The 
Complainant was treated well during the hours in the detention room, and he was offered 
food which he declined. 
 
At around 8:00 am the Complainant started asking the officer in charge if he would soon be 
taken to the hospital in order to be X-rayed (for which he had willingly signed a consent 
form); he was informed that arrangements were being made. The Complainant eventually 
started feeling the effects of the hours in the detention room, and he broke down in tears. 
 
At around 10:30 am the Complainant was taken to the Hospital, where the X-rays were 
taken. The results proved negative for concealed drugs, and the Complainant was released 
from custody. 
 
The Complainant described to the Ombudsman that when he was X-rayed by customs 
officials at the port of Algeciras he was allegedly not even asked to remove his shirt and yet 
in Gibraltar he was asked to remove all of his clothes and given a gown.  
 
He complained that this was degrading. He further complained that he was not offered to 
take a laxative during the hours in detention. He would have taken one gladly he said, as this 
would have established his innocence. The Complainant added that after he was led from the 
X-ray room by the customs officers he was not informed by them that he was now a free 
man. On the contrary, as he was led from the X-ray room, their behaviour and demeanour 
was no different to that before the X-ray. He found this to be very inconsiderate. 
 
At the very start of the Ombudsman’s enquiries H M Customs explained that the 
Complainant was detained when he arrived in Gibraltar because his characteristics fit the 
profile of the typical drugs smuggler. For the Ombudsman’s information Customs informed 
him that since the beginning of 2002, 33 persons who fit this profile had been stopped and 
28 of them had been found out to be concealing drugs within their person. 

Page 66 



 

 

PSO ANNUAL REPORT 2004 

Customs explained to the Ombudsman that the Complainant had travelled to Morocco from 
Algeciras via Ceuta and returned from Tangier to Gibraltar. This was the route preferred by 
smugglers in order to avoid the X-ray facilities at the port of Algeciras. 
 
The Ombudsman was informed that the customs officer on duty at the time decided to detain 
the Complainant after he was interviewed and his passport and personal effects examined. 
The Complainant was asked whether he consented to be medically examined and X-rayed, 
which he accepted and signed the consent form. He was then told that he would have to 
remain in custody overnight, as the X-ray facilities at the hospital were not available during 
the silent hours. 
 
The Complainant was taken to the new holding facilities at the Four Corners Station where 
an arrest record was opened and a custody officer appointed. He was subsequently searched 
by the custody officer as per custody procedures prior to being placed in the holding cell. 
Customs explained that “this second search is conducted to remove any items that could 
pose a danger to the person whilst in custody. It is a totally independent search and should a 
person be charged and handed over to Police custody another search would have to be 
conducted by the RGP custody officer prior to being placed in police cells.” 
 
Customs stressed that “ a period of ten hours elapsed before the Complainant could be 
screened by the X-ray department at St Bernard’s Hospital and a result obtained. Recent 
statistics show that 98.5% of Spanish Nationals, which have been screened, have resulted in 
a positive seizure of over 27 kilos of Cannabis resin.” 
 
In his statement to the Ombudsman, the Collector of Customs stated that “the unfortunate 
side of this case” was “the matter of the long detention period. This I am afraid is out of my 
Department’s hands.” The Collector of Customs explained to the Ombudsman that the 
matter has been addressed and discussed at length with GHA personnel but the problem was 
that radiographers refused to react to call-outs by Customs outside normal office hours “due 
to them not considering them to be of a medical nature.” Customs did not concur with this 
position stating that were the substance to rupture within the smuggler’s body, the detainee’s 
life would be in grave danger. 
 
Customs further outlined to the Ombudsman their policy regarding the provision of laxatives 
to detainees and their guidelines as regards X-ray examinations. No drugs of any sort are 
administered to any detainee without the prior approval of the forensic medical examiner. 
Laxatives are only administered at the request of the detainee once the person has admitted 
that he has concealed drugs internally and the laxatives are administered to facilitate and 
speed up the expelling these drugs and not before. In this case the Complainant never even 
asked for laxatives. 
 
In respect of X-rays, again it is the forensic medical examiner who issue the X-ray form 
which is then processed through the radiologist at the X-ray department at St Bernard's 
Hospital. The normal procedure is that the radiologist hands the X-ray of the detainee in an 
envelope to the customs officers present for them to pass on to the forensic medical 
examiner who examines the X-ray and gives them result at his clinic at Marina Bay. It is 
normally at this time that the detainee is informed of the result and he is either released or 
detained further, depending on the circumstances. 
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Customs stressed that at no time does the radiologist examine or read the X-ray giving the 
customs officers any indication as to the result. 
 
The right to move freely without having to fear that we may be deprived of our personal 
freedom is one of the basic human rights that it is the duty of every civilised person to 
defend. Sometimes however, the rights of the individual have to be balanced with the rights 
of society as a whole and it is unfortunate that often the rights of the individual have to be 
curtailed to protect or safeguard those of the general public. 
 
The Ombudsman pointed out that HM Customs have formulated the profile of a typical 
drugs smuggler and when they identify a person whose characteristics fit this profile they 
detain him to verify whether he is concealing a forbidden substance on his body or within his 
person. The Complainant arrived in Gibraltar on his way home to La Linea and 
unfortunately for him his characteristics matched the said profile. Apparently he also 
satisfied the profile held by Spanish customs officials because he himself admitted to the 
Ombudsman that customs at the port of Algeciras, Spain also detained and X-rayed him a 
few times. 
 
Section 9 of the Imports & Exports Ordinance gives Customs the power to detain any person 
“on suspicion of having committed an offence relating to a Class A or a Class B drug and 
there are reasonable grounds to suspect that that person has that drug concealed on him”. 
The suspect may be detained for a period not exceeding 96 hours. The Ombudsman also 
visited the holding facility at the Land Frontier customs post and was satisfied that it was 
adequate for a short detention pending the carrying out of an X-ray examination. 
 
What was unfortunate, said the Ombudsman was the length of time that the Complainant 
was held in detention before he was taken to be X-rayed. Customs agreed with the 
Ombudsman’s analysis but explained that since they did not have their own X-ray facilities, 
they were dependent on the availability of the GHA radiologists who refused to be on call 
for Customs outside normal working hours. 
 
In order to verify whether it was reasonable for a suspect to be kept in detention until X-ray 
facilities became available the Ombudsman contacted HM Customs at Gatwick and 
Heathrow airports and enquired about the procedure in place for such instances. A section of 
the reply is reproduced below: 
 
 

“When a suspect is arrested on suspicion of an internal concealment and an X-ray 
examination deemed necessary, the officers endeavour to transport the suspect to 
hospital as soon as possible. 
 
The hospital needs to arrange for both a Radiographer to capture the X-ray image 
and for a Radiologist to interpret it. Delays can occur if either of these individuals 
are not available. 
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For health and safety reasons Officers will only transport the suspect knowing that 
the hospital is able to process the request within a reasonable time. Generally, X-ray 
cases are not treated as emergency by the hospital. 
 
Some hospitals may be reluctant to enter into arrangements with the Department 
because the Codes of Practice governing X-rays drawn up by the Health and Safety 
Commission require that X-rays must only be undertaken for the benefit of the 
individual, this can have an impact on timing. 
 
For suspects detained out of office hours the Custody Officer will make an effort to 
locate a hospital that can provide the X-ray facilities at the earliest opportunity. 
During out of office hours this can be more difficult to arrange, as it is common 
practice for hospitals to withdraw resources from the X-ray areas. Some X-ray 
departments only operate during normal office hours. 
 
However in such cases the alternative is that the suspect uses the special toilet 
facilities in order to satisfy the Officers, which will invalidate the need for an X-ray.” 
 
 

The Ombudsman noted that the holding facility at the Land Frontier customs post had toilet 
facilities and the Complainant’s arrest record showed that he was offered food which he 
refused. 
 
It is unfortunate that the Complainant had to undergo such an ordeal, but the Ombudsman 
noted that even major airports such as Heathrow and Gatwick appeared to operate in a 
similar manner to Customs in Gibraltar. The Ombudsman sympathised with what must have 
certainly been an extremely unpleasant experience for the Complainant, but he held that no 
maladministration had been committed. With these words he closed the report. 
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8.4 GIBRALTAR HEALTH AUTHORITY 
 
 
8.4.1 Much has happened since my last Annual Report in the area of complaints against 
the Gibraltar Health Authority (GHA). 
 
8.4.2 In last years’ report I wrote: 
 

‘Much more comment on the performance (or rather, the underperformance) 
of the Complaints Procedure could be made, however given the new wind of 
change that appears to be blowing down the corridors of the Gibraltar 
Health Authority, at present, it is prudent to await developments and closely 
monitor the performance of the GHA in the coming months.’’ 

 
8.4.3 Again this last year has seen constant meetings with the GHA’s Chief Executive in 
order to discuss the progress and resolution of complaints. This year we have recorded a 
total of 39 Complaints and 13 Enquiries; a slight reduction on last year. However, I am 
pleased to state that all the complaints brought to their attention were dealt with speedily and 
satisfactorily resolved. With all the effort and procedures that have been put in place, it is to 
be hoped that there will be no returning to the ‘old’ ways. 
 
8.4.4 Reinforcing their complaints procedure, the GHA now have a new statutory 
provision by way of the Gibraltar Health Authority (Complaints Review Panel) Ordinance 
2004. This Ordinance provides for the right of a person who has made a complaint to the 
GHA, and not being satisfied with the GHA’s final response, to refer their complaint to an 
independent Review Panel, who is vested with powers to investigate the complaint. Possibly 
the most important aspect of all the above is the fact that both the GHA’s own Complaints 
procedure and that created by the Ordinance are subject to strict time scales, thus avoiding 
the previous pitfalls for complaints that their complaints would be shelved and almost 
ignored. 
 
8.4.5 Irrespective of the above, complaints will always be brought to the attention of the 
Ombudsman. We have put procedures in place for the referral of such complaints to GHA 
and for updates to be provided, if only to monitor their complaints handling mechanisms. 
 
8.4.6 I believe that the foundation stone has now been laid for a proper, well regulated and 
staffed internal complaints procedure that should enhance the services of the Gibraltar 
Health Authority. Of course, if after so much effort, failures of the system are brought to my 
attention, I shall leave no stone unturned to ensure that the root cause of the denounced 
failure is promptly identified and corrected. 
 
8.4.7 I believe that this short review would not be complete if I did not express my thanks 
to the interim Chief Executive and to his successor for their unfailing spirit of cooperation 
with the Ombudsman. 
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CASES 
 

 
CASE SUSTAINED 

 
CS/475  

  
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY (GHA) FOR 
FAILING TO PROVIDE THE COMPLAINANT WITH A CERTIFICATE 
ATTESTING TO THE FACT THAT HE HAD SUFFERED A PERSONAL INJURY 
DURING THE COURSE OF HIS WORK  
 
On 17 August 2002, the Complainant suffered an accident at work and broke his hand. He 
was taken to St Bernard’s Hospital where medical staff allegedly failed to diagnose his 
ailment and he was referred to the Primary Care Centre (the ‘PCC’). At the PCC he was 
prescribed painkillers and given a medical certificate for three days until 20 August 2002. 
The Complainant took painkillers until 8 November 2002, when unable to bear the intense 
pains any more he went again to the Hospital, his hand was X-rayed and the breakage 
diagnosed. 
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On 8 November 2002 he was given a medical certificate to 
cover the period until 19 November, on which date it was 
renewed until 17 December 2002. He was never given a 
medical certificate for the period 17 August to 7 November 
2002, the significance of this being that he was unable to claim 
Personal Injury Benefit from the Department of Social Security (‘the DSS’) for the period in 
question. 
 
The Ombudsman considered this complaint with the utmost seriousness. Not only did the 
GHA fail to diagnose the Complainant’s broken hand, causing him to suffer intense pain for 
five weeks, they also failed to correct this mistake by giving him a retrospective medical 
certificate to cover the required period. 
 
The Ombudsman wrote to the GHA on 12 June 2003 asking for their comments but it was 
not until February 2004, after six months of telephone calls, messages, and letter writing, 
that the required certificate was issued. 

 
When the certificate was issued in February 2004, in 
recognition of the inordinate delay in issuing the same, 
the GHA informed the Ombudsman that if the 
Complainant encountered any difficulty in claiming the 

benefit, the Facilities Manager at St Bernard’s Hospital who had some expertise in DSS 
matters, would be happy to assist. It further declared that if, due to the passage of time, the 
DSS refused to pay the Complainant the sum owed to him, it, the GHA, would pay the 
Complainant from its own funds. 
 
The Ombudsman condemned the apathy shown by the GHA in dealing with this matter and 
he expressed the hope that an event of this nature would not happen again in the future. 
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CASE SUSTAINED 
 

CS/482 
  
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY FOR ITS 
FAILURE TO REFER THE COMPLAINANT FOR A MUCH NEEDED 
OPERATION 
 
The Complainant, a young woman who was born with a severe degenerative congenital 
dislocation of the hip complained that she had been waiting for over two years to be referred 
to the UK for an operation that would cure her ailment but the GHA’s Consultant 
Orthopaedic and Trauma Surgeon (‘the Surgeon’), allegedly refused to refer her. Her hips 
had been scanned and her scan had been sent to the UK but over a year had passed and she 
had heard nothing from the GHA. She explained that she had undergone multiple corrective 
operations but was still in constant pain from her hip and could only walk a short distance 
before having to sit down. The Complainant was very critical of the way that she was treated 
by the GHA generally and of the Surgeon’s alleged refusal to refer her for the required 
operation in particular. 
 
The GHA informed the Ombudsman that the Complainant was referred to a hospital in the 
UK on 11 June 2003. The referral centre subsequently asked the Surgeon to provide them 
with a detailed examination protocol which was duly supplied. The referral was pursued by 
the GHA in July 2003 and once again in November 2003. At the time of writing (April 
2004) a date for the operation had already been given. 
 
The Ombudsman noted that the Complainant had first approached him on 30 June 2003 and 
in her conversations with him she had stated that the Surgeon had informed her that her 
condition could not be remedied at this point in time and that there was therefore no point in 
referring her to the UK. 
 
The Ombudsman contrasted this with information given to him by the GHA who explained 
that on 11 June 2003, the Surgeon wrote to Northern General Hospital in Sheffield referring 
the Complainant to them. 
 
What emerges is that when the Complainant first approached the Ombudsman the Surgeon 
had already taken steps to refer her for the required operation but he failed to inform the 
Complainant of the action taken on her behalf. Thus whilst she was under the impression 
that the Surgeon was refusing to refer her to the UK, he had already done so. If the 
Complainant’s allegations were true, this was a most disturbing state of affairs. The 
Ombudsman pointed out that even though he had no knowledge or experience of medicine 
or psychology it was evident to him that this sort of information should be given to a patient 
at the earliest possible stage, if only to give hope to the patient. 
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The Ombudsman sustained the complaint in full expressing grave concern at the fact that 
whilst the Complainant had been under the impression that the Surgeon was refusing to refer 
her for the operation, he had in fact already initiated the referral procedure. This was 
undoubtedly unacceptable and he expected the GHA to take steps to ensure that patients 
were kept up to date at all times. 
 
UPDATE 
 
After the Ombudsman closed his report he was informed by the GHA that as a result of this 
report they would be writing to all the consultants and to the sponsored patients department 
asking that they ensure patients always be appraised when the decision to refer, either to the 
UK or elsewhere, is made. 
 

CASE SUSTAINED 
 

CS/496 
 
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY OVER THEIR 
REFUSAL TO ALLOW THE COMPLAINANT TO REVIEW THE 
COMPLAINANT’S MEDICAL RECORDS 
 
The Complainant felt aggrieved with the GHA because they would not give her access to her 
medical records. The Complainant had been suffering from a condition known as vertigo-
basilar syndrome, which affected her state of mind. After five years the Complainant started 
receiving effective treatment for her condition, and wanted to review what had happened to 
her during this time. 
 
Once her recovery was initiated, the Complainant realised that there were huge gaps in her 
memory. She could not remember the events of the preceding five years so she asked the 
GHA to give her access to her medical records in order to ‘catch up’ on the last few years of 
her life, but they refused. The Complainant was unsure if she had a valid complaint so she 
approached the Office of the Ombudsman for advice. 
 
By way of assistance, the Ombudsman wrote to the GHA on 1st July 2003, asking them to 
provide the Complainant with reasons for their refusal to disclose her medical records. The 
GHA replied to the Ombudsman’s letter on 15th September 2003, explaining the following, 

 
“The law in Gibraltar regarding access to medical records is that individuals do not 
have the right of access to their medical records…It is therefore illegal for officers of 
the Authority to disclose medical records except in two circumstances:  
 
(1) when disclosure is by or at the request of a clinician acting in the course of his 

professional duties, or  
 
(2) when ordered to do so by a court of law.” 
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The Ombudsman was not satisfied with this reply, so he wrote to the GHA on 29th 
September 2003 asking them to direct him to the relevant legislation, citing the appropriate 
sections. The GHA was only able to provide the Ombudsman with guidelines produced by 
the then Minister for Health during May 1997. 
 
The Ombudsman received the above-mentioned guidelines on 7th October 2003 and, for the 
sake of clarity, the pertinent points are reproduced below, 
 

4.1 Patients have no common law right to access their own medical records. 
 

However, the guidelines further explain at paragraph 4.3 that, notwithstanding the general 
rule stated in paragraph 4.1, there are certain exceptional situations where patients may 
acquire entitlement to access records, the GHA guidelines give examples: 
 

disclosure under statute 
disclosure by virtue of Court Order 
voluntary disclosure where legal action is pending or contemplated 
voluntary disclosure where none of the above circumstances apply (subject to 
discretion of doctors to agree) 

 
The Ombudsman drew attention to the fact that in their original letter, the GHA had omitted 
to inform the Ombudsman about paragraph 4.3(d), and instead stated as follows: 
 

“Since the vast majority of requests fall into these two categories, i.e. either from 
patients or relatives in the course of their care (when the clinician directly deals with 
it) or from lawyers intending to proceed with legal actions (when the court orders 
release), there has been little need in the past to provide procedures or laws for any 
other circumstances.” 

 
The Ombudsman also felt it pertinent to reproduce paragraph 5, which deals with the 
exceptions to the rule, which had also been omitted from the GHA’s original reply letter to 
the Ombudsman. 
 
The relevance of the Patients Consent 
 
On many occasions staff members are confronted with the situation that a patient    either 
writes in directly or through lawyers saying that they wish to have sight of their case notes 
or records (as opposed to a medical report for which different rules may apply). 
 
In those circumstances as outlined in paragraph 4.1 the patient has no general right to 
access such notes. 
 
However the fact that consent to such disclosure is being given in writing by the patient is a 
factor in deciding whether the GHA will voluntarily make such disclosure. 
 
In deciding this issue three fundamental questions should be asked: 
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Is the patient contemplating legal action (against GHA or another party)? 
If the answer is no, will disclosure detrimentally affect the patient? 
If the answer is yes, are the records privileged from disclosure? 
 
No Legal Action 
 
If legal action is not contemplated the rule in paragraph 4 applies (subject to the 
practitioner feeling that the access is warranted. This last question should be decided by the 
practitioner determining whether voluntary disclosure is in the patient’s interests having 
balanced all relevant factors at the time). 
 
In his letter of 17th October to the GHA, the Ombudsman highlighted the above points and 
added, 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
Subsequently, the Complainant was invited by the GHA to go over her medical notes with 
one of the Doctors involved in her case on 13th February 2004. The Complainant managed to 
get the information she had requested, and was better placed to understand what had 
happened to her during the five years prior to her recovery. 
 
The Ombudsman once again felt disheartened with the GHA because it had failed to provide 
a proper and efficient service to a member of the public. The Complainant, the Ombudsman 
pointed out, had experienced a terribly disturbing and confusing five years. She had 
requested the possibility of going over her medical notes, but this had been blankly refused 
by the GHA for no good reason. 
 
The Ombudsman had written to the GHA seeking an explanation. The reply which he 
received was incorrect and misleading. Nevertheless, after close scrutiny of the above-
mentioned guidelines, the Ombudsman was able to ascertain that the GHA had chosen two 
paragraphs as their pièce de resistance, yet they had chosen to ignore the rest of the 
guidelines. 
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The Ombudsman reminded the GHA that providing members of the public with incorrect, 
incomplete of even misleading information amounted to maladministration. The 
Ombudsman expressed the view that the GHA should advise members of the public more 
accurately and ‘customer care’ should be their main aim. Additionally, the Ombudsman 
pointed out that the GHA should familiarize itself with its own guidelines, as otherwise it 
would be incapable of following or explaining their policies to members of the general 
public. The Ombudsman sustained the complaint, and hoped the GHA would now provide 
correct information to members of the public legitimately seeking access to their medical 
records. 
 

CASE SUSTAINED 
 

CS/540 
  
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY FOR ITS 
UNREASONABLE REFUSAL TO REFER THE COMPLAINANT TO THE UK FOR 
A MUCH NEEDED OPERATION AND FOR ITS ENSUING REFUSAL TO 
REFUND TO HIM THE COST OF THE OPERATION  
 
The events described in this complaint are not only another example, if such an example 
were needed, that the GHA’s old Complaints Procedure was an abysmal failure. This 
complaint is a shameful indictment of the GHA itself and of its failure to provide an efficient 
service to its patients, a failure that caused the Complainant years of distress, expense, pain 
and suffering. 
 
A man in his mid-forties approached the Ombudsman complaining that not only had the 
GHA acted unreasonably by refusing to refer him to the UK for a much needed hip 
operation, they were now refusing to give him a refund of the cost of the said operation. 
 
The Complainant first attended the Orthopaedic Clinic at St Bernard's Hospital during the 
months of April or May 1994. He explained that he was diagnosed as having swollen 
ligaments in his left thigh and was prescribed with tablets to reduce the swelling. After 
attending the clinic a few times he was allegedly told that there was nothing wrong with him 
and that all he wanted was a ‘sick note’ so as not to go to work. 
 
In June or July 1994 the Complainant attended a private clinic in Malaga, Spain where he 
was told to return to Gibraltar and insist to see an Orthopaedic Consultant. Back in Gibraltar 
the Complainant explained his situation to the then Hospital Services Manager  who in turn 
spoke to the consultant orthopaedic surgeon (‘the Surgeon’). Within minutes he arrived at 
the Hospital Services Manager’s office and after examining the results the Complainant had 
brought over from Spain told him to attend to his clinic the next day. 
 
When the Surgeon examined the Complainant the following day he stated that what the 
Complainant required was at least four weeks rest in bed with the least possible movement 
and to carry on taking the tablets prescribed to him. He further informed the Complainant 
that he was not to take any pain killers as this reduced the growth of his bone tissues. 
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The Complainant carried on attending the Surgeon's clinic for the next five years. In 
November 1999 he attended a private clinic in Gibraltar and after explaining his ailments to 
the doctor the Complainant asked him to recommend him an Orthopaedic Consultant in the 
UK to whom he go for a second opinion (‘the UK Consultant’). The UK Consultant 
diagnosed the Complainant as suffering from Bilateral Avascular Necrosis of the Femoral 
Heads and his opinion was that a total hip replacement was warranted.  
 
On 10th January 2000 he attended the Surgeon's clinic and showed him the written diagnosis 
of the UK Consultant with whom the Surgeon disagreed. At the time the Complainant was 
only 43 years old and the Surgeon was of the opinion that a hip operation should not be 
carried out until the Complainant was 55 years of age. 
 
Unable to entertain the thought that he would have to wait twelve pain filled years before he 
could be operated upon and conscious of the adverse effects on his working life (he was a 
Services policeman), the Complainant carried out his own research on his condition and on 
the latest developments in the treatment thereof. He came across a breakthrough in hip 
replacement called the Birmingham Hip Resurfacing implant (‘BHR’) that according to all 
of the reports could transform the quality of life for the many thousands of patients with hip 
problems. In conventional hip surgery a plastic socket in the 
pelvis and a metal bar cemented to the remainder of the 
femur replace the worn out hip. The drawback of this 
surgery is that the plastic cup can wear out and since the 
operation involves cutting away at the bone, the procedure 
can only be done once. For this reason conventional hip 
surgery is only done as a last resort on older patients. BHR 
was an entirely different procedure and could be carried out 
successfully on much younger patients. 
 
Convinced that BHR was what he needed to regain his long lost quality of life the 
Complainant accumulated documentary evidence on the advantages of BHR and when he 
next attended the Surgeon’s clinic he asked for a referral. The Surgeon allegedly replied that 
this operation was very old and unsuccessful and that he would like to know if there was an 
agent here in Gibraltar promoting it as one only read about these successes in women's 
magazines. The Complainant claimed that he went on to inform the Surgeon that BHR had 
now been approved by the NHS in the UK and was currently available in thirty hospitals 
throughout the UK. This statement was apparently ignored by the Surgeon who proceeded to 
give him another appointment to attend his clinic for the following October. 
 
Eight days later, on 18 January 2000, the Complainant wrote to the Hospital Services 
Manager complaining against the Surgeon’s refusal to consider BHR. He asked the Manager 
to grant him the opportunity to enjoy a better quality of life by being sent to UK for the BHR 
prosthesis or alternatively to obtain the independent opinion of another Orthopaedic 
Consultant, as it seemed that the Surgeon was in no way prepared to accept the BHR. The 
Complainant enclosed a letter from a Birmingham based Consultant Orthopaedic Surgeon, 
the pioneer of the BHR procedure (‘the Birmingham Surgeon’), in which the Birmingham 
Surgeon expressed the opinion that it would be perfectly possible to treat the Complainant 
successfully with a BHR prosthesis. 
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As with so many other complainants, the Complainant never got a substantive reply from the 
GHA. 
 
Convinced that the BHR implant was what he needed, in March 2000 the Complainant 
approached the Ombudsman, pointing out that he had made a complaint against the Surgeon 
to the GHA but that his complaint was being ignored. Since the GHA complaints procedure 
had not been exhausted the Ombudsman was unable to intervene, however the Ombudsman 
wrote to the Hospital Services Manager, copying the letter to the Minister for Health, to the 
Complaints Board and to the Chief Executive of the GHA. The Ombudsman also did not get 
any response. 
 
The Complainant continued with his struggle for the GHA 
to refer him to the Birmingham Surgeon. He wrote to the 
Minister for Health informing him that he would have to 
get a personal loan so as to finance the BHR implant 
privately. The Minister read through the evidence 
submitted by the Complainant on the advantages of BHR 
as opposed to the conventional hip replacement and 
arranged for him to have a meeting with the Surgeon in the 
presence of the Hospital Services Manager and the GHA 
Director of Operations where it seems that the Surgeon 
reiterated his opposition to referring the Complainant to the Birmingham Surgeon. 
Eventually in another meeting with the Honourable Minister, the Minister informed the 
Complainant that he could do nothing more for him and that if the Surgeon did not give his 
recommendation the operation would have to be done locally. The Minister added that the 
GHA could not and would not send a patient for a second opinion to a Doctor or surgeon 
who was not recognised by the GHA. 
 
The year 2000 turned into 2001 and the Complainant appealed to the Chief Minister as his 
‘last resort’, complaining about discrimination and pointing out that whereas the GHA 
refused to refer him to the Birmingham Surgeon because he was apparently not recognised 
by the GHA, the Complainant had evidence that other patients had been so referred. He went 
on to inform the Chief Minister that he would have to re-mortgage his house in order to be 
able to afford the BHR implant on a private basis. Eventually the Complainant re-
mortagaged his house and in May 2001 he paid for the BHR prosthesis on a private basis. 
The surgery was a success. 
 
Since 2001 the Complainant continued to maintain that the GHA’s refusal to sponsor his 
operation was wrong and discriminatory and he never let up on his campaign to obtain a full 
refund from the GHA for all of the expenses incurred by him, including the cost of the 
surgery. His appeals were all ignored by the GHA. Having been given no joy by the GHA 
the Complainant once again turned to the Ombudsman asking him to investigate his 
treatment at the hands of the GHA. This time round however, the complaint was taken up on 
the side of the GHA by the newly appointed Implementation Team Leader who took it upon 
himself to solve the problem to everybody’s satisfaction. Within a month of receiving the 
details of the complaint from the Ombudsman, the Implementation Team Leader on behalf 
of the GHA acknowledged the liability of the GHA and gave him a cheque in full 
satisfaction of his claim. 
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In his Annual Report for the year 2003, the Ombudsman declared that there was a lot that 
could be said about the failure of the old GHA Complaints Procedure however: 
  
 “given the new wind of change that appears to be blowing down the corridors of the 
 Gibraltar Health Authority, at present, it is prudent to wait  d e v e l o p m e n t s  a n d 
 closely monitor the performance of the GHA in the coming  m o n t h s . ”  ( P u b l i c 
 Services Ombudsman Annual Report 2003, page 81, para 9.5.6) 

 
The Ombudsman referred to his words in the 
Annual Report and was pleased to confirm that 
the windows of the GHA had been opened wide 
and the winds of change were indeed blowing 
through the corridors of 17 Johnstone’s Passage. 
The Complainant had gone through years of 
distress, expense, pain and suffering and this was 
inexcusable but there was no point in reopening 
old wounds. The most important thing was that 

the GHA had recognised that the Complainant had been wronged and steps had been taken 
to correct this wrong. 
 
The Ombudsman sustained the complaint unreservedly, pointing out that he hoped that this 
was the last time that such a complaint landed on his desk. 
 
 

CASE SUSTAINED 
 

CS/587 
  
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY FOR NOT 
RETURNING THE COMPLAINANT’S MOTHER TO KING GEORGE V 
HOSPITAL AND FOR KEEPING HER IN INHUMAN CONDITIONS AT ST 
BERNARD’S HOSPITAL  
 
The Complainant’s elderly mother suffered from Alzheimers and was a resident of KGV 
Hospital. 
 
In the second week of June 2004, she and apparently five other residents of KGV Hospital 
contracted salmonella. She was conveyed to St Bernard’s Hospital for treatment and since 
she was mobile and given her mental condition and the possible disruption to the ward, the 
Complainant's permission was sought, to have her restrained whilst at the ward.  
 
The Complainant gave his permission pointing out that he realised that this was for her own 
safety. He stressed though that salmonella is usually treated in a matter of days and that he 
gave his permission on the assumption that it would not be for long. 
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Her treatment for salmonella was apparently completed on or about 1 July 2004 and she was 
then ready to be transferred back to KGV. However, to the Complainant's astonishment, 
anguish and anger, his mother was kept at St Bernard’s on the basis that her bed at the KGV 
Hospital had been allocated to a new admission. 
 
The Complainant complained that his mother’s prolonged stay at St Bernard’s was allegedly 
having a detrimental effect on her health and the conditions in which she was being kept 
were unsuitable and inhumane. Due to her continued restraint and consequent lack of 
exercise for a period of over six weeks her legs and feet were swollen and the back of her 
upper legs showed unwelcome signs of lack of circulation. 
 
In their response to the Ombudsman’s enquiry the Gibraltar Health Authority explained that 
in circumstances where a KGV patient is admitted to St Bernard’s Hospital the patient’s bed 
in KGV is always kept as booked. However in this instance the St Bernard’s Hospital Bed 
Manager, who was under enormous pressure to accommodate an acute admission, believed 
that her only solution was to transfer another patient from St Bernard’s to the mother’s bed 
in KGV, thus freeing up a bed in St Bernard’s. This she did with the resultant difficulty in 
returning the mother to KGV when her treatment was complete. The GHA accepted that it 
was not acceptable in normal circumstances to transfer a patient into a booked bed at KGV, 
however in this case there were two beds for one patient (one in KGV and one occupied by 
her in St Bernard’s) and the Bed Manager had had no option but to act the way she did. 
 
In his considerations the Ombudsman wondered how it came to be that she and five other 
residents of KGV got Salmonella food poisoning. Furthermore, the Complainant alleged that 
a doctor only saw his mother five days after she became sick and this only as a result of his 
insistence. The Complainant did not press this point and the Ombudsman decided not to 
pursue it however, if these allegations were true, this was a most worrying state of affairs.  
 
As pointed out above, the Complainant’s mother was restrained for her own safety. The 
Ombudsman pointed out that from the signs of lack of circulation on her legs and feet it was 
evident she was restrained to an armchair all day and the staff at the ward had apparently not 
found the time to exercise her. 
 
The Ombudsman condemned this treatment of an Alzheimer’s patient as an unnecessary, 
degrading, and inhuman breach of the lady’s human rights. The Ombudsman understood that 
St Bernard’s Hospital was not a geriatric hospital and the ward might possibly not have the 
staff to deal with patients such as the lady in question however this did not detract from the 
fact that the lady’s human rights had been breached in a most serious manner. 
 
At the time of writing these lines the Complainant’s mother had already been transferred 
back to KGV. The GHA disagreed with the Ombudsman’s statement that this had only been 
done due to his intervention, pointing out that she was transferred as soon as a bed became 
available. This would obviously have been the case, retorted the Ombudsman however, he 
wondered how long this would have taken had the Complainant not lodged a formal 
complaint. 
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The Ombudsman welcomed the GHA’s undertaking that in the future a St Bernard’s patient 
would not be transferred to a booked bed in KGV Hospital however; he sustained the 
complaint pointing out that in this day and age it was unacceptable for the hospital 
authorities to have tolerated such a treatment to one of their vulnerable patients. 
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8.5 HOUSING DEPARTMENT 
 
Once again the Housing Department has topped the list of complaints. Ever since the 
Ombudsman opened his doors in Gibraltar five years ago, every year this Department has 
attracted the largest number of complaints. This year there have been a total of 145 
Complaints and 77 Enquiries, this compares with a grand total of 214 received in 2003.  
 
If the above is allowed to stand without further explanation, then the reader would be 
justified in reaching the conclusion that this is a Department out of control, in dire need of 
coherent administrative procedures and leadership. In my opinion there are two main 
contributory issues to this high number of complaints. 
 
THE HOUSING MANAGER 
 
In last years Annual Report, I stated the following: 
 

Over the last year, I have expressed concern at the long delays being 
experienced by those in the various housing waiting lists. I have also 
expressed concerns at the various waiting lists that exist, i.e. the main list, 
the social list and the medical list. In my opinion, an urgent review of the 
system of classification is required. I would personally advocate for a single 
waiting list, with the various committees allocating points according to their 
judgement of the circumstances in each application. However, this must 
surely be a matter for consideration and debate. 
 
I am also concerned at the presentation of cases to the committees. At 
present this is done by the Department; I find this practice unacceptable. 
This system needs reviewing and perhaps an independent person appointed 
to make the presentations. 
 

Over the last year I have come to the conclusion that it is not just a question of a review of 
the present system in order to determine whether a single waiting list would be the most 
appropriate method, the review needs to go much further. 
 
At present there are three committees, namely the Housing Allocation Committee, the Social 
Allocating Committee and the Medical Allocating Committee. It is these three Committees 
(“the Committees”) that to a large extent dictate the allocation of the Government housing 
stock and other ancillary matters. The Housing Department (“the Department”) then, through 
the Housing Manager, implements the Committees’ decisions.  
 
My proposal is that the roles should be reversed. The Department should have a Manager 
who should be able to manage its housing stock in accordance with Government policy and 
the various legislative provisions. It should be the responsibility and role of the Manager to 
decide allocations and other matters and not as at present. For purposes of accountability, the 
Committees would be required to ratify or decline the Manager’s decisions. 
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The question that immediately comes to mind is, “How would this be an improvement on the 
present situation?” In the first place, the Manager is the ‘front-line’ person who deals with 
the day to day affairs of the Department and as such should be the best person suited to take 
these decisions. Also, and importantly, it is the Manager who usually meets applicants and 
those other persons who for a large variety of reasons feel aggrieved and have expressed a 
need to meet with him/her, especially those with serious and pressing problems.  
 
At no time do I wish to underestimate the hard and valuable work done by those persons 
who compose the Committees, my proposals are aimed at improving the administrative 
process. It is also noteworthy to consider that it is the Department that has to justify 
decisions taken by the Committees vis-à-vis dissatisfied applicants or, in the event of a 
complaint arising, to the Ombudsman.  
 
Finally, I must express my dissatisfaction at the fact that the post of Housing Manager has 
remained vacant for the best part of one year and that the functions of Housing Manager has 
been shared, on an acting and alternating basis, by two officers from the Department. As an 
afterthought, this may add credence to my contention that the Department is to an extent 
Committee driven. 
 
FAMILY BREAKDOWN - NEIGHBOUR NUISANCE  
 
The pressure that the Department is under, resulting from the varied forms of social issues, is 
enormous.  
 
Over the last year we have received complaints that, in a sense, do not directly emanate from 
a housing need but result in a need for housing. Some of these stem from the breakdown of 
the family, where there is a need for housing because a member of the family has had to 
leave home or has been forced to leave. These incidents immediately create a homelessness 
situation, which then places an extra burden on the Department who are constantly faced 
with a lack of their most precious commodity, empty flats for allocation.  
 
In others we are seeing people complaining as a result of the Department’s alleged inaction 
in dealing with neighbour nuisance. Unfortunately, this type of complaint is reaching our 
offices with an unprecedented frequency. These complaints are usually not easy to resolve 
and it takes a lot of effort and time from all parties concerned. 
 
CONCLUSION 
 
Of course the foregoing must be considered against the backdrop scenario that that there is a 
considerable shortage of government housing stock. Consequently, the Department is 
constantly struggling to accommodate applicants in all the different waiting lists. 
 
The above exposition does not in any way exonerate the Department from the administrative 
failures that give raise to complaints. There is no doubt that the efforts of this most vital 
Department must be re-doubled and there must be a constant drive for improvement in their 
systems to ensure that those who approach them for assistance always receive the best 
possible service.  
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CASES 
 

 
CASE NOT SUSTAINED 

RECOMMENDATION MADE 
 

  CS/490 
 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR REFUSING TO 
CATEGORISE THE COMPLAINANT AS REQUIRING TO BE HOUSED ON 
SOCIAL GROUNDS 
 
The Complainant’s eldest son was homeless and she complained that the Housing 
Department (the ‘Department’) refused to categorise him in the list of housing applicants 
requiring accommodation on an urgent basis (‘the Social A list’). In a very emotional letter 
to the Department the Complainant explained the background to her son’s homelessness, 
describing in detail all of his problems and those that he had caused his family. She begged 
the Department to give him a home and thus help him start rebuilding his life. 
 
The Housing Allocation Committee (‘HAC’) reconsidered her case and replied as follows: 

 
“The Housing Allocation Committee discussed your case at the meeting held on 17 
September 2003. 
 
As a result of this, 500 discretionary points have been awarded to your application. 
 
You are presently on 19th position on the 1RKB list ands an offer of accommodation 
will be made once you reach the top of the waiting list.” 
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CASE NO NATURE OF COMPLAINT PAGES 

CS/490 Refusing to categorise the Complainant as requiring to be re-housed on social grounds. 87 

CS/503 Having allocated the Complainant with a flat which the Housing Department was 
aware would result in problems for the Complainant, failing to reply to letters and also 
for not assisting in the re-allocation process. 

89 

CS/504 Failure to alleviate the Complainant’s housing problem. 93 

CS/534 Not allowing the Complainant and her family to exchange an option ‘C’ flat for gov-
ernment rented accommodation. 

96 

CS/561 Having pinned a notice of intended determination of tenancy to the Complainant’s door 
without prior warning, and the lack of privacy in the interview rooms. 

98 
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In a series of letters to the Housing Department, the Ombudsman tried to convey to them that 
this type of letter was unacceptable, insensitive and unprofessional. When people poured 
their heart into a letter, said the Ombudsman, if the committee decided not to make a 
recommendation the very least that could be done was to give the applicant reasons for the 
decision. The Housing Department accepted the Ombudsman’s words and initially it 

informed him that the matter was currently 
under review with a view to changing the 
format of replies in all correspondence 
emanating from the Housing Allocation Unit, 
the aim being to provide tenants with more 
information. When the Ombudsman expressed 
his disapproval at the fact that the matter was 
still under review the Department responded 
that instructions would be given to the 
Chairman of the relevant committee informing 
him of the Department’s intention to provide 
explanations as to the reasons for not 

recommending a case for priority allocation. The Ombudsman was further informed that the 
Housing Allocation Officer had been instructed to provide the Complainant with an 
explanation regarding her case. 
 
On 10 November 2003 the Ombudsman wrote to the Department informing them that the 
Complainant had yet to receive an explanation and asking why the committee had not made 
a recommendation in her case. 
 
As a result of this letter the Complainant’s case was reviewed by the Social Advisory 
Committee and the Ombudsman was assured that an explanation would be given to the 
Complainant in the event that her son’s case was not recommended. 
 
The Committee decided once again not to recommend the son for categorisation in the 
Social A list and as promised, the Complainant was sent an explanatory letter. The letter is 
hereby reproduced in full: 
 

“Dear Mr ----- 
The Housing Advisory Committee discussed your case at the meeting held on 18 
November 2003. 
 
The committee’s decision is that you should follow the normal procedure and await 
allocation of a Government flat on points. 
 
Although the committee recognise the situation you are currently in, this is taken into 
account in the awarding of points on your application. 
You are presently on the 16th position on the 1RKB list.” 

 
After considering all of the facts before him the Ombudsman had to decide whether he could 
fault the manner in which the relevant housing committee had arrived at the decision not to 
categorise the Complainant’s son in the Social A list. 
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On the one hand, the son could not live at home, the reasons for this were set out very 
eloquently and emotionally by the Complainant in her letter of August 2003 to HAC. On the 
other hand the housing committees considered the applicant’s situation and awarded him 500 
discretionary points. They left him in the normal waiting list and then sent him a standard 
letter explaining that his situation had been taken into account in the number of points 
awarded to him.  
 
The point here was not whether the Ombudsman agreed with committee’s decision, the point 
was did the committee consider all of the son’s material circumstances before coming to a 
decision? The Ombudsman had no evidence to suggest that it did not. On the contrary, after 
considering his circumstances the committee awarded him 500 discretionary points. There 
did not appear to be maladministration as far as the decision making process was concerned. 
 
The Ombudsman was of the opinion that no maladministration had been committed 
however, the Complainant and her son had been left in an intolerable position. At the time of 
writing the son was in Bruce’s Farm but he needed a home to return to when he left Bruce’s 
Farm. His parent’s house was obviously not an option and being 19th on the housing waiting 
list he was assured of a very long wait until he would be offered a flat. 
 
After considering the trials and tribulations of all of this Complainant and many others like 
her the Ombudsman recommended that the Department should seriously consider converting 
one of its older properties into temporary accommodation for homeless people. The criteria 
for admission should be strictly defined and those accepted as being legitimately homeless 
should be entitled to stay there until a more permanent solution was found to their housing 
problem. With this recommendation the Ombudsman closed the report. 
 
 

CASE SUSTAINED 
 

CS/503 
 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR HAVING 
ALLOCATED THE COMPLAINANT AND HIS FAMILY A FLAT WHICH THE 
HOUSING DEPARTMENT WAS AWARE WOULD RESULT IN PROBLEMS FOR 
THE COMPLAINANT; FOR FAILING TO REPLY TO THE COMPLAINANT’S 
LETTERS; AND FOR NOT ASSISTING THE COMPLAINANT IN THE RE-
ALLOCATION PROCESS 
 
The Complainant felt aggrieved with the Housing Department because he was knowingly 
allocated a flat whose neighbour was an antisocial and ‘problem’ tenant (the ‘Neighbour’). 
Additionally, the Department failed to reply to some of his letters, neither did they assist him 
in the re-allocation process. 
 
Prior to complaining, the Complainant had waited two years to be allocated a flat on social 
grounds; he lived at his mother’s flat with his wife, two children and two brothers. 
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On the second day after moving into the flat, the Neighbour started threatening the 
Complainant’s family. The Complainant immediately informed the Housing Manager (the 
‘Manager’) and arranged to see her. 
 
The Complainant alleged that the Manager informed him that the Department was fully 
aware of the Neighbour’s attitude towards other neighbours. The Department had been 
trying to re-allocate him to a top floor flat but these offers were always refused. 
Additionally, the Complainant explained that the Manager had informed him that the 
Department had been trying to sell the entire block of flats but, since the Neighbour did not 
want to move out, it was felt that the empty flat above the Neighbour should be allocated 
instead of it remaining empty and so it was allocated to the Complainant. 
 
The Complainant continued to live in his premises, yet, as time went by his family grew 
more and more concerned for their safety. The Complainant even resorted to speaking to his 
Neighbour who, at the time, in a peaceful manner, explained that he suffered from mood 
swings and a form of paranoia. The Neighbour alleged that the Department was aware of his 
medical condition, and this was why he was so annoyed when he discovered that the flat 
above his had been allocated to the Complainant. The Neighbour allegedly apologised to the 
Complainant and his family for his behaviour, but other than that nothing changed. 
 
By way of letter dated 13th May 2003 the Complainant wrote to the Minister for Housing. 
The Minister’s secretary spoke to the Complainant and explained that the matter lay outside 
the Minister’s ambit of influence, as it was an administrative (as opposed to political) matter. 
The Minister’s secretary referred the matter to the Department. 
 
On 14th May 2003 the Neighbour went to the Complainant’s flat. The Complainant himself 
was not home but his wife opened the door. An argument ensured and the Neighbour’s wife 
(who was also present) hit the Complainant’s wife. By the time the police arrived the 
families had been separated by members of the public, but both parties had to be calmed 
down by the police. No charges were pressed as the Complainant’s wife believed that this 
would only serve to worsen matters. 
 
The Complainant wrote to the Manager on 15th May 2003, explaining his predicament, and 
highlighting the ordeal the Department was making him, and his family, experience. The 
following is an extract of that letter, 
 

“Over the last 2 months that we have been living there we have had to endure a lot of 
abuse and on occasions confrontations which I have had to calm, however when I am 
away on business [my neighbour] chooses to torment my family. 
 
To conclude I can only express my disappointment at the fact that neither my 
children or wife are at ease in their own home and choose from now on to stay away 
from the flat until a solution has been found. I have, and you are aware of this, 
invested time and money in the flat as I believed that this was our ideal home. This is 
no longer the case. 
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This man, I am assured, shall continue to torment as he did the previous tenants and 
I hope that you as Housing Manager will help me and my family…[find]…alternative 
accommodation’. 

 
The Department did not reply by way of letter, instead the Manager gave her verbal approval 
for the family to move into a bed-sit (previously rented by a relative of the Complainants). 
However, about eleven weeks later she asked the Complainant to move back to the flat and 
monitor the situation regarding the Neighbour’s behaviour and, incredibly, reminded the 
Complainant that he was an illegal tenant in the bed-sit.  She also assured the Complainant 
that she had written to the Neighbour informing him that action would be taken if he 
continued with his antisocial behaviour. 
 
The Complainant refused to return to the flat as he was concerned for the safety of his wife 
and children, and was not prepared to take any further risks. The Complainant asked to be 
reallocated, but the Manager informed him that in order for the Department to consider such 
a request, he would have to hand in the keys to his two bedroom flat, and return to his 
mother’s flat, if he wanted to be reinstated on the list. This was not acceptable to the 
Complainant. 
 
In response to the Ombudsman’s enquiries the Department explained that Government was 
in the process of investigating the effects of anti-social behaviour on tenants, and how best to 
tackle this. The Department further explained that they had instructed their lawyers to send 
the Neighbour a letter of caution in respect of his behaviour. 
 
The letter also stated, ‘…at this stage we have no concrete evidence of any wrongdoing on 
the part of the [Neighbour] – only hearsay. This is the reason why [the Complainant] was 
asked to return to his flat and was informed that we would monitor the situation’. 
 
The Ombudsman had to consider whether the Department had any actual knowledge of the 
Neighbour’s behaviour. He traced and subsequently interviewed the two previous tenants 
that had lived at the Complainant's flat and confirmed that the anti-social neighbour had been 
a determining factor in them leaving the flat. They both confirmed that the Department was 
fully aware of this. The Ombudsman informed the Department that he had interviewed the 
tenants who had previously resided at the Complainant’s flat, and considered the evidence 
supplied by the Complainant himself, and was of the opinion that this was good evidence 
and could not in any way be considered hearsay as stated by the Department. 
 
Additionally, the Ombudsman reminded the Department that there was indeed evidence of 
wrongdoing on the Complainant’s Neighbour’s part, and this was not ‘the first sign of 
trouble’, as the Department had stated in their letter. The Manager herself had been 
approached by the previous tenants, who had had the same problems as the Complainant. 
Furthermore, the Department had been provided with a Police Report verifying the nuisance 
being caused by the neighbour. 
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The Department wrote to the Ombudsman on 25th September 2003, explaining that the 
Complainant was happy to remain in the bed-sit, whilst he awaited appropriate housing, even 
though, technically, the family was under housed. 
 
Also, the Ombudsman could not agree with the Department’s position that the Complainant 
should hand over the tenancy of his flat and proceed to ‘regularise’ his tenancy at the bed-sit. 
The Ombudsman considered such a proposition to be ludicrous. It was becoming 
increasingly evident that the Complainant was left with no alternative but to move to a bed-
sit in order to escape from the living hell that the Department had landed him in. To add 
insult to injury, allegedly, during the course of a meeting the Manager had implied to the 
Complainant that his circumstances were of his own doing, by refusing to return to his 
3RKB flat, and monitor his Neighbour. 
 
At this juncture the Ombudsman felt it pertinent to highlight the contents of Section 2 of the 
standard Government Tenancy Agreement, 
 

2. THE TENANT AGREES WITH THE LANDLORD as follows:- 
 

(14) (a) Not to do or permit to be done any act or thing which may be 
or grow to be an annoyance, damage or disturbance to the 
occupiers of the adjoining or neighbouring premises. 

 
The Ombudsman pointed out that the Tenancy Agreement was being breached by the 
Neighbour, and there were effective remedies available to the Department, i.e. via the 
Courts. 
 
The Ombudsman believed that the evidence before him showed that the Department was 
fully aware of the anti-social behaviour of the Neighbour. The previous tenants had informed 
the Department of their problems prior to the Complainant being allocated the flat. It 
appeared that the Department had failed in its duty of care and contractual obligations; the 
Department had known that they would be unable to ensure the Complainant’s (or anyone’s) 
peaceful enjoyment of the flat, yet they allocated it anyway. 
 
The Complainant and his family did not feel safe in their home as a result of the Neighbour’s 
threats and actions. The Complainant persistently informed the Manager of his 
confrontations, both verbally and by way of letters. The Department, on the other hand, 
failed to reply to his letters and had instead provided verbal replies. The Ombudsman 
highlighted the fact that this was not good practice, and written requests for information 
should always be replied to in writing. The main reason for this would be so as to avoid 
confusion (and conflicting versions) later on. 
 
The Department had appeared indifferent and uncaring by claiming that the Complainant’s 
accusations were hearsay, or that there was no evidence of the Neighbour’s wrongdoing; the 
Ombudsman had ascertained that, if anything, the opposite was true. There was good 
evidence, provided by the past tenants, but the Department had chosen not to make any 
effort to corroborate what the Complainant was saying by contacting their past tenants. In 
any event, the Department did know of the problem via the representations that had been 
made to it by these two previous tenants. 
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By way of letter dated 3rd November 2003 the Manager informed the Complainant that the 
Housing Allocation Committee had heard the Complainant’s case and decided to allocate 
him a post-war flat. 
 
The Ombudsman sustained this case and highlighted it as a primary example of the problems 
that can be caused when a department acts with indifference and fails in its duty of care 
towards those who have recourse to it. Having finally written this report in March 2004 
(after ensuring that the Complainant was allocated a flat) the Ombudsman felt duty-bound to 
state that since the beginning of 2004 he had noticed a marked difference in the manner in 
which the Housing Department was responding to complaints. 
 
Ever since the Ombudsman came into existence in Gibraltar, this Department has always 
attracted the most complaints and the Ombudsman has always been highly critical of its 
attitude towards its clients, its lack of awareness, of duty of care and lack of adequate written 
replies. The application of rules and regulations in the most rigid and intransigent manner 
has also been a hallmark of this Department. The Ombudsman has always advocated for 
change and had on many occasions highlighted deficiencies that needed correcting. 
 
In his Annual Report for the year ending December 2003 the Ombudsman had, inter alia, the 
following to say in his review of the Housing Department: 
 

‘I can only equate this department to the leaning tower of Pisa. The tower 
will not fall to the ground, but it tilts to one side because it lies on faulty 
ground. It would require a mammoth task to correct this fault. The Housing 
Department is in a very similar position. The ethos of its rigid working 
practices and the lack of flexibility makes this a very difficult department to 
correct.’ 

 
At long last, the Ombudsman was able to report that since early 2004 complaints were being 
dealt with in a most efficient manner. There was a marked willingness to assist those who 
needed help, solutions were being found and imagination and flexibility were being 
exercised to the most difficult cases.  
 
A new partnership was being forged between the Department and the Ombudsman. 
 

CASE SUSTAINED 
 

CS/504 
 
COMPLAINT AGAINST THE HOUSING DEPARTMENT OVER THEIR FAILURE 
TO ALLEVIATE THE COMPLAINANT’S HOUSING PROBLEM AND FOR NOT 
TAKING STRONGER ACTION AGAINST A TENANT WHO WOULD NOT HAND 
IN THE KEYS TO THE FLAT WHICH HAD BEEN EARMARKED FOR THE 
COMPLAINANTS 
 
The Complainants, a husband and wife, felt aggrieved with the Housing Department as they 
did not feel that it was doing enough to alleviate their housing problem.  
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Additionally, the Complainants were further aggrieved by the Department when it failed to 
take strong action against a tenant who refused to return the keys to the flat which had been 
earmarked for them. 
 
The Complainants had been categorised as a Medical ‘A’ case on 27th February 2002. The 
case had been referred to the Medical Advisory Committee after one of the Complainants 
(the husband) developed a blood clot which led to paraplegia. This meant that the 
Complainants needed urgent suitable accommodation with wheelchair access. 
 
During September 2002 the couple were offered unsuitable accommodation, on a temporary 
basis. The flat was a garage, which had been converted into a bed-sitter, and this meant that 
the couple had to sleep in the open plan sitting room/kitchen. The bathroom suffered from 
dampness/condensation and was not adapted to the needs of a wheelchair-bound person 
(instead it allowed the Complainant to take his wheelchair into the shower with him, until a 
flat was identified where an appropriate shower could be fitted). 
 
The flat, which had been earmarked for the Complainants, was being utilised by a tenant (the 
‘tenant’) who was also wheelchair-bound. The tenant was waiting for another flat to be 
specifically adapted to his needs. Once this flat was ready, he would vacate the flat and make 
it available for the Complainants. 
 
At the time of writing this report, the Complainant had been waiting nearly two years for the 
tenant to vacate the flat. During this time the Complainant’s rehabilitation was being 
adversely affected by his living conditions. The dampness/condensation inherent to the flat 
was affecting the Complainant’s bones, and the years of waiting were psychologically 
affecting him too. Whenever he asked for an update from the Department, he was informed 
that the tenant had not yet handed in the keys to the flat, and there was nothing that the 
Department could do about this. 
 
Eventually, when the tenant moved out of the flat earmarked for the Complainants, the 
Complainants visited the flat with a Housing Officer and the Occupational Therapist. It was 
then realised that the flat was not suitable to the Complainants’ needs. 
 
The Ombudsman drew attention to the fact that the flat which had been earmarked for the 
Complainants had not been suitable to the tenant’s needs. The fact that the flat was 
unsuitable only became apparent after the Complainants had waited for two years, after 
which time they had been invited to inspect the flat by the Department. 
 
The Ombudsman highlighted the living conditions the Complainants had been persuaded to 
accept, under the assurance that it was a temporary arrangement. The Complainants were 
living in a flat with poor wheelchair access. The wife could not seek employment as she was 
her husband’s principal carer (the house was perceived as unsafe due to it not being 
specifically adapted to their needs), and her husband was unemployed. Additionally, the 
Complainants were struggling to pay their electricity and water bills. 
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The Complainant’s flat also had a small patio; regrettably their neighbours regularly threw 
rubbish out of their window and onto the said patio. Therefore, although the flat suffered 
from condensation, the patio door could not be opened for ventilation purposes due to the 
rubbish, and the insects which were consequently attracted. The Complainants (the wife) had 
tried cleaning the patio on various occasions, but neighbours would continue to throw 
rubbish. Although a mosquito net had been ordered by the Department of Buildings & 
Works for the Complainants, so as to allow ventilation, this was subsequently cancelled as 
the Complainants were supposed to be moving to their new flat in the foreseeable future. 
 
The Complainants’ lives were affected in virtually every way as a result of their 
inappropriate dwellings. This young couple became dependent on other persons and 
government departments, and their quality of life (and mental well-being) was adversely 
affected as a result. 
 
Although the Department had made attempts to assist the Complainant, these were done in a 
haphazard manner. The Department had completely overlooked the fact that a report had 
been compiled by the Ombudsman (CS/106, Annual Report 2000 P166) referring to the 
proposed flat. It had indicated that the flat was unlikely to be suitable for the Complainants, 
especially when considering that the tenant – who had a similar disability to the Complainant 
– was being reallocated due to the flat not being suitable to his needs. 
 
The Ombudsman explained that the Department had accepted the tenant’s reasons for 
refusing to vacate the flat, namely that the necessary repairs, such as appropriate wheelchair 
access to his new flat, had not been carried out. The Ombudsman stated that these delays 
should have been identified (if not altogether avoided) ab initio, possibly by having liaised 
more closely with the tenant. In any event, the delays in relation to the identification of the 
necessary works at the tenant’s new flat only served to cause further delays with the case at 
hand. The Department could have been more forceful with the tenant, or it could have 
ensured that the necessary works were promptly and efficiently carried out at first instance. 
 
The Ombudsman concluded that the Department had been insensitive to the Complainants’ 
predicament. The main problem appeared to be the Department’s lack of action and 
proactivity. There was a serious lack of communication with the Complainant and this 
caused them a lot of grief too. No check had been carried out on the suitability of their 
prospective flat, until the tenant vacated it, and no apologies were ever communicated to the 
Complainants. Additionally, the Department made no effort to inform the Department of 
Buildings & Works that there would be a delay in reallocating the Complainants – hence the 
mosquito net was cancelled, further affecting them. All of these actions amounted to 
maladministration, and with these words the Ombudsman closed the case. 
 
UPDATE 
 
The Ombudsman liaised with the Department of Buildings & works during April 2004. He 
explained that although a flat had been earmarked for the Complainants, there was no 
prospective date for the works required in order to adapt it to their needs. As a result, the 
Department of Buildings & works re-ordered the mosquito net so as to alleviate the 
Complainant’s plight, whilst they waited for their flat to undergo the necessary works. 
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CASE NOT SUSTAINED 
 

CS/534 
 
COMPLAINT AGAINST THE HOUSING DEPARTMENT OVER THEIR 
DECISION NOT TO ALLOW THE COMPLAINANT AND HER FAMILY TO 
EXCHANGE AN OPTION ‘C’ FLAT, FOR GOVERNMENT RENTED 
ACCOMMODATION 
 
The Complainant felt aggrieved with the Housing Department because she had allegedly 
been advised by the Housing Manager to purchase an Option ‘C’ flat. The Complainant 
claimed that the Manager had advised her that it would be like paying a rent, however, she 
forgot to mention that the Complainant and her husband would have to pay ‘service charges’ 
and ‘rates’, and they would never be able to apply for rent relief. As a result, once the 
Complainant’s husband retired, she felt she could no longer afford the rent/mortgage 
payments, so she applied to return her flat to Government, in exchange for government 
accommodation. 
 
AN OPTION ‘C’ FLAT IS DEFINED AS FOLLOWS 
 
The Department would not allow the Complainant to exchange her Option ‘C’ flat for 
government accommodation, and wrote to the Complainant on 26th July 2002, explaining 
that her case had been considered by the Housing Allocation Committee (HAC) and it had 
been decided that it did not merit an ‘urgent social need’ classification. The Department had 
also carried out a financial assessment on the Complainant’s situation but, as a result, HAC 
instructed the Department to make an arrears repayment agreement at the rent collection unit 
of the Department, without further delay. 
 
Subsequently, however, the Complainant’s husband retired, and it was agreed that the 
Manager would review the financial circumstances once written proof of his pension was 
provided, nevertheless, this did not bring about a positive result for the Complainant, as it 
was felt that she could still afford to pay her rent/mortgage. 
 
By way of letter dated 22nd August 2003, the Complainant explained to the Department that 
her situation had not improved and was, in fact, worsening as a result of accumulated 
arrears. Her husband, who had felt forced to work past his retirement age due to his financial 
obligations, had suffered a stroke, which left him permanently out of work, and in constant 
need of attention at home (he was left with the mental age of a child). 
 
The Complainant also explained that her son had moved out of the family home, in order to 
alleviate the family’s overcrowded situation. This, however, meant that the family would be 
in even greater financial difficulties as the son would no longer be contributing towards the 
household’s income. 
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By October 2003 the Complainant had not yet received a reply to the above-mentioned 
letter. The Ombudsman wrote to the Department on 15th October 2003, explaining that the 
Complainant’s situation was getting progressively worse, and her husband’s ill-health could 
only deteriorate. He asked that the Department reply to the Complainant’s letter, 
additionally, he also invited the Department’s comments on the case. 
 
The Department replied to the Ombudsman on 19th November 2003, informing him that they 
had sent the Complainant a financial assessment form in order that she could be reassessed. 
The Complainant had already provided medical certificates proving her husband’s ill health, 
so this was not in dispute. What the Department was trying to ascertain was weather or not 
the Complainant could afford to pay her rent/mortgage, if she could, then it was not 
government policy to provide any assistance. 
 
The Ombudsman included this case in his bi-monthly meetings with the Department. By 
way of meeting dated 4th March 2004 the Ombudsman asked the Department for an update 
on the Complainant’s financial assessment. The Department explained that by the next 
meeting the assessment should have been processed. At the time the Complainant needed to 
provide the Department with certain information in relation to her husband’s pension, which 
the Complainants had only received that same week, and they assured the Ombudsman that 
the Department would be provided with a copy. 
 
By way of meeting dated 25th March 2004, the Department informed the Ombudsman that it 
would be meeting with the Complainant during late March 2004 in order to go over her 
many outgoings, with a view of establishing whether the outgoings were necessary or 
excessive. The Department also assured the Ombudsman that the Manager had been 
informed that in the future any applications received for financial assessment should be dealt 
with immediately, in order to prevent already undesirable situations from worsening. 
 
The Manager met with the Complainant on 30th March 2004, they had worked out the 
Complainant’s financial assessment using the ‘Computation of Ability to Pay’ formula, 
which revealed that the Complainant was earning £20.77 in excess of the minimum 
acceptable income. Notwithstanding the above, the assessment had been carried out under 
the presumption that the Complainant was in full-time employment, but the Complainant 
subsequently handed in her resignation because her work was interfering with her family 
commitments, and the Department would have to carry out a new financial assessment 
bearing this in mind. 
 
The Complainant subsequently reviewed her financial position. Both she and her husband 
had been referred to a psychologist, which appeared to be helping the Complainant combat 
her depression. She felt capable of paying her mortgage/rent, and gained new employment at 
the GHA as a supply cleaner. The Complainant subsequently decided not to offer her option 
‘C’ flat to Government for an exchange, instead, she would try and sell it herself in order to 
benefit from the proceeds. 
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The Ombudsman noted that, in this case, the Complainant had not been in a position to 
understand how she could continue to make mortgage/rent payments in respect of her flat. 
The Department had assisted the Complainant in identifying her priority payments, and 
helped her make arrangements to pay her rent arrears. The Department had also 
acknowledged the Complainant’s difficult situation, and explained that once she had a 
‘termination of contract’ letter, they would be better placed to carry out a new financial 
assessment, based on her new financial circumstances. 
 
Although there appeared to have been an initial delay in replying to the Complainant’s letter 
dated 22nd August 2003, once the Ombudsman brought the Complaint to the attention of the 
Department, it advised and assisted the Complainant in deciding how to proceed. 
 
Consequently, the Complainant decided not to offer her Option ‘C’ flat in exchange for 
Government accommodation. She decided to try and sell her flat, benefit from the profit she 
would make, and then re-evaluate her situation. 
 
The Department had tried to assist the Complainant in various different ways. It had carried 
out and explained the financial assessment process, assisted the Complainant in prioritising 
the payment of her debts, and advised against the exchange of her flat for government 
accommodation (instead, advising her to sell the flat and keep the profits for the benefit of 
her family). 
 
The Ombudsman did not find any maladministration in this case. The Complainant had been 
overeager to exchange her flat for Government accommodation, and the Department had 
acted appropriately by advising the Complainant against this course of action. The 
Department had acted in the interests of the Complainant, so the complaint was not 
sustained, and with these words the Ombudsman closed the case. 
 
 

CASE SUSTAINED 
 

CS/561 
 

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR HAVING PINNED 
A NOTICE OF INTENDED DETERMINATION OF TENANCY TO HER DOOR 
WITHOUT PRIOR WARNING, AND OVER THE LACK OF PRIVACY IN THE 
INTERVIEW ROOMS 
 
The Complainant, a Government tenant, felt aggrieved with the Housing Department as a 
‘Notice of Intended Determination of Tenancy’ was pinned to her door and, after a 
subsequent meeting, she was informed in writing that the Department would be monitoring 
the situation in respect of her use of the government flat. 
 
The Complainant also felt aggrieved because the interview room at the Department was not 
as private as she would have liked, as the open top meant that people outside could hear her 
conversation with Housing Officials. 
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The Complainant was a 72 year old widow who had resided at her government flat for over 
twenty years. Since 1991, however, when her sister’s husband passed away, she found that 
she had to spend a lot of time away from her flat, in order to help her sister. The 
Complainant’s sister suffered from diabetes and had cataracts in both eyes. This meant that 
on most days the Complainant spent a lot of time with her sister and usually only visited her 
own flat in order to sleep. As a result the Complainant’s water and electricity consumption 
were very low, and this prompted the Department to question her need for the flat. 
 
The Complainant explained to the Ombudsman that the Department had asked her whether 
she and her sister would be prepared to hand over their flats, in exchange for one flat for 
both of them. The Complainant and her sister discussed the matter, but decided that this was 
not an option for them. Even though they acknowledged the fact that they spent a lot of time 
together, they felt that they still needed places of their own. The Complainant further 
explained that they each had a 3RKB flat, and they both required the same amount of space 
for all of their belongings. 
 
The above-mentioned notice was pinned to the Complainant’s flat’s door, and it was dated 
17th March 2004. The notice explained that the Department did not believe that the 
Complainant had been personally occupying her premises for 270 or more days in the year, 
commencing on 1st February 2004. The notice went on to quote Section 5 of the Housing 
(Special Powers) Ordinance and stated that the Housing Allocation Committee had agreed to 
give her notice of their proposal to terminate her tenancy agreement on the grounds that she 
was not personally occupying the premises. She was also advised of her right to appeal this 
decision at the Magistrates Court, within 14 days from 17th March. 
 
The Complainant went to the Department on 18th March 2004, in order to explain that she 
was in fact occupying her flat, and highlight the fact that she spent most days with her sister, 
but slept in her flat. This was her explanation as to why she had low electricity and water 
consumption at her flat. 
 
By way of letter dated 18th March 2004, the Department wrote to the Complainant 
explaining that the Ministry for Housing had considered her case and agreed to grant six 
months in which to regularise her tenancy – she was also advised that the Department would 
be monitoring the situation, and that this decision could be reviewed at any time. 
 
The Ombudsman included this case in his bi-monthly meetings with the Department on 7th 
April 2004. He followed this up by way of letter dated 15th April 2004, where he set out the 
Complainant’s complaint, and referred back to the meeting, where there had been a 
discussion centred on the manner in which the Department had acted vis-à-vis the pinning of 
the Notice to the Complainant’s door. This had been done without any prior warning or 
without even trying to contact, by way of letter or otherwise, the Complainant. At the time, 
the Department agreed that this practice was not conducive to good administration. 
 
The Ombudsman requested written confirmation from the Department that in the future, 
reasonable attempts (by way of letters and/or telephone) would be made to contact the tenant 
on whom it was intended to issue a Notice. 
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The Ombudsman also asked the Department to comment on the fact that their interview 
room was not particularly private, as the open top meant that when the Complainant had 
been interviewed members of the public waiting outside could hear her conversation with the 
Housing Officer. 
 
 
 
 
 
 
 
 
 
 
 
 
 
The Department reverted to the Ombudsman in their letter dated 17th May 2004, the letter 
read, “…the ‘Notice of Intended Determination of Tenancy’ was pinned to her door after 
establishing that there was good reason to believe that [the Complainant] was not residing 
in her flat for a period of 270 days prior to the notice being issued”. The Department 
proceeded to add, “Regarding your comment on the interview room, I accept it does not 
offer the necessary privacy, and in this respect works are on hand to close the open top”. 
Finally, the Department concluded their letter by assuring the Ombudsman that he would be 
making representations to the effect that, “…in the future reasonable attempts will be made 
to contact the tenants prior to the issue of the notice. I will confirm to you if the above will 
become part of the established procedure for these cases”. 
 
At the time of writing this report (August 2004) the Department was not yet in a position to 
confirm whether or not contacting a tenant prior to the issuing of a ‘Notice of Intended 
Determination of Tenancy’ would become part of the established procedure. The 
Department also informed the Ombudsman that works to the interview room had been put on 
hold indefinitely, due to budgetary restrictions. 
 
The Ombudsman acknowledged the Department’s attempts in respect of assisting the 
Complainant. The Notice had been withdrawn, and instead her situation would be monitored 
for six months. Contacting one of the Department’s clients prior to the issuing of a Notice 
was not a particularly radical idea, nevertheless, over four months after the idea had been 
proposed no decision on the matter was within sight. In respect of the open-roofed interview 
room, even though it had been accepted that it failed to provide an appropriate level of 
privacy, the problem was unlikely to be tackled in the foreseeable future. 
 
In light of the Department’s inability to implement more effective administrative procedures, 
and their failure to make the interview room comfortably private for their clients, the 
Ombudsman was left with no alternative other than sustaining the complaint. 
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RECOMMENDATION 
 
The Ombudsman recommended that reasonable attempts (by way of letters and/or telephone) 
be made to contact any tenant to whom it was intended to issue a ‘Notice of Intended 
Determination of Tenancy’; and, that the Department’s interview room was provided with a 
roof in order to provide an adequate level of privacy to members of the public who required 
use of this facility. 
 
UPDATE 
 
After reading the report, the Department wrote back to the Ombudsman, stating the 
following: 
 

“I concur with the contents of your report which contains a very good recollection of 
this case. 
 
As regards your recommendation, I am assured that reasonable attempts are taken 
by the Housing Allocation Unit before a Notice of Intended Determination of 
Tenancy is pinned to a door of a flat. This might not necessarily be in the form of 
letters sent to the tenant prior to the notice being issued but rather using our own 
intelligence gathered by sounding out the neighbours in the vicinity or by other 
means. This is an addition to the monitoring of utility consumption readings over an 
extended period of time. 
 
Regarding the provision of a roof at the interview room, refurbishment works at the 
City Hall have been stopped indefinitely due to an administrative problem related to 
the allocation of the charge of these works to a proper financial vote. 
Notwithstanding, we at the Ministry are committed to carry out works related to the 
interview room as soon as possible”. 

 
OMBUDSMAN’S COMMENTS 
 
The Ombudsman continued to be dissatisfied with the Department’s stance and re-stated that 
in his opinion the Department was acting in a high handed manner and contravening good 
administrative practice. 

Page 101 



 

 

PSO ANNUAL REPORT 2004 

8.6 ROYAL GIBRALTAR POLICE 
 

CASES 

CASE SUSTAINED 
 

CS/513 
  
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR ITS FAILURE 
TO INVESTIGATE A COMPLAINT  
 
The Complainant was a fishing enthusiast who used to go to the 
coastline below Rock W/T Station (‘the area’ or ‘the area in 
question’) to practice his hobby. Concerned that on several 
occasions he had been unable to access the area because the gate 
at the top of the steps leading to the said zone was locked, he 
wrote to the Chief Minister. In response, the Office of the Chief 
Minister investigated the problem and by letter dated 10 
November 2003 they informed the Complainant that Land 
Property Services had been instructed that public access to the 
area, via the steps, should be restored and that the gate should not 
be kept locked. The tenants of the area had also been instructed 
that the gate should be kept open at all times. 
 
On Saturday 10 January 2004 the Complainant went to fish as was his habit and he found 
that the gate was locked once again. He went to the Royal Gibraltar Police (‘RGP’) 
Headquarters at New Mole House to make a complaint, showing the officer in charge a copy 
of the letter from the Chief Minister’s Office, but he was allegedly informed that this was a 
civilian matter and that the police could not interfere.   
 
In his complaint to the Ombudsman, the Complainant pointed out that outside the gate there 
was an official looking sign warning would be visitors to the area that “Authorised Personnel 
& Key Holders Only” were allowed beyond that point. In its response to the Ombudsman’s 
investigation the RGP explained that Land Property Services had assured them that the gate 
was unlocked and that residents of the area had been sent letters informing them that it 
should be kept unlocked at all times. The RGP added that the gate and lock in question were 
faulty and that persons wanting access had to lift the gate, before pushing it open. They went 
on to repeat that the RGP was not responsible for matters such as this which should be 
resolved between Land Property Services, the residents of the area and the Government of 
Gibraltar. They added that its officers would only intervene if a Breach of the Peace were 
taking place or were likely to occur as a result of residents clashing with fishermen. 

Page 103 

CASE NO. NATURE OF COMPLAINT PAGES 

CS/513 Failure to investigate a complaint.  103 

CS/568 Negligent treatment of a traffic accident report relating to the events on which the 
Complainant’s vehicle was damaged by another driver. 

105 

Picture of gate leading to coast-
line below Rock W/T station. 



 

 

PSO ANNUAL REPORT 2004 

The Ombudsman questioned the RGP’s statement that the matter of access to the area did 
not fall within their ambit and that they would only intervene if a Breach of the Peace was 
taking place. By way of illustration following the RGP’s argument, the Ombudsman pointed 
out that if all of the residents of say Governor’s Lane, were to put up a gate at each end and 
close it at will, the police would only intervene in response to a report of a Breach of the 
Peace and not merely to a report that this thoroughfare had been unlawfully closed. This was 
clearly ludicrous, said the Ombudsman. 
 
In response to the Ombudsman’s criticism, the RGP explained that the police are a law 
enforcement agency and as suggested by this term they may only act to enforce the law of 
the land. Where a highway is blocked without authority, the RGP is empowered by statute to 
take steps to enforce the right of the public to use the highway freely and without 
obstruction. The area in question however cannot be classified as a highway, and as with any 
other property in Gibraltar, public or private, the RGP may only enforce access or prevent 
access as the case may be, on instructions from the landlord. The area is the property of the 
Government of Gibraltar, managed by LPS. In this case it seems that the residents of the area 
complained to LPS that suspect types used to wander around the area in the hours of the 
night, compromising their safety and privacy. LPS apparently instructed them to lock the 
gate at the entrance to the area and a copy of the key was given to the RGP, the fire brigade 
and the ambulance. The RGP explained to the Ombudsman that when the Complainant first 
approached them reference access to the area, they put the matter to LPS awaiting their 
instructions which instructions never came. In the absence of word from the landlord 
instructing them to restore access to the area, the RGP were powerless to act. 

 
The Ombudsman accepted the explanation of the RGP but he sustained the complaint 
pointing out that the Complainant had brought with him to police headquarters a copy of the 
Chief Minister’s letter and he was given no satisfying explanation as to why the RGP could 
not act on the basis of that letter. The Ombudsman further pointed out that the man in the 
street is not acquainted with the intricacies of the RGP’s role as described to him and when 
approached by the Complainant he should have been given an explanation as to why the 
RGP was powerless to act notwithstanding the Chief Minister’s letter and perhaps also 
advised that his complaint would be put by them to LPS once again. The Ombudsman 
pointed out however, that he was pleased to say that the problem seemed to have been 
resolved through the good offices of the Chief Minister. With these words the Ombudsman 
closed the report. 

 
ADDENDUM 
 
At the time of writing LPS had removed the lock from the gate but the sign warning would 
be visitors from entering the area was still in place. 
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CASE SUSTAINED 
 

CS/568 
 

COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR ITS 
CARELESS AND NEGLIGENT TREATMENT OF THE TRAFFIC ACCIDENT 
REPORT RELATING TO THE EVENTS IN WHICH THE COMPLAINANT’S 
VEHICLE WAS DAMAGED BY ANOTHER VEHICLE 
 
In the early hours of 1 May 2003 whilst the Complainant was driving south towards the 
sundial in Winston Churchill Avenue her vehicle was accidentally rammed by the driver of 
another vehicle (‘the driver’). An off duty police officer who was with the Complainant in 
her vehicle reported the accident to the Royal Gibraltar Police, a police officer was sent to 
the scene (‘the attending officer’) and an accident report taken. 
 
About one week later the Complainant made a witness statement at the Central Police 
Station and she handed in an estimate for the costs of repairing the damage sustained by her 
vehicle. The Complainant claimed that she was then allegedly informed by the attending 
officer that a notice for careless driving would be served on the driver and that the matter 
would be going to court. On reporting the accident to her vehicle’s insurer, the Complainant 
was informed by the insurer that they would have to wait until her case was decided by the 
court before being able to pay her the insurance. 
 
In early January 2004 the Complainant wrote to the Commissioner of Police explaining that 
she had been told that her case was never taken to court. She claimed that her insurers would 
not pay her the insurance money until her case was heard by the court. In its reply the RGP 
informed her that the matter was not being proceeded with and was being left to the 
respective insurances to sort out. The RGP added that should she require a police report 
relating to the accident she should fill in the required form and return it to them with a 
cheque for £25.00. 
 
The Complainant refused to accept the RGP’s explanations. She complained that for almost 
a year the attending officer had led her to believe that her case was going to court and not 
only was this not the case, she was now being asked to pay £25.00 for the traffic accident 
report. 
 
The RGP rejected the complaint, pointing out to her that it was up to the prosecution to 
provide the courts with facts that proved beyond all reasonable doubt that an offence had 
been committed. Obviously this was not the case. As regards the payment of £25.00 the RGP 
stated that this was set by law and they had no authority to waive it. 
 
The Ombudsman initiated his enquiries on 30 April 2004. On 1 May 2004 he put the 
complaint to the RGP but by the end of September 2004 since he had not yet received a 
substantive reply he asked the Chef Secretary to intervene. 

Page 105 



 

 

PSO ANNUAL REPORT 2004 

By letter dated 11 October 2004 the RGP explained that the officer who had attended the 
scene of the accident in May 2003 had dealt with it by serving a notice of intended 
prosecution on one of the drivers. He then submitted the traffic accident form to his 
superiors and claimed to have submitted the necessary papers to the Crime Management 
Unit for them to proceed with the Careless Driving charge. However, after extensive 
searching for these papers, the Crime Management Unit stated that they had not received 
them. During this period, the Inspector who answered the Complainant’s correspondence 
relying on a verbal report from the officer concerned informed the Complainant that the 
matter had been investigated and no offences had been disclosed, hence the matter would 
remain as a simple traffic accident. The RGP explained that it was not until correspondence 
from the Ombudsman that they started to investigate and made an audit trace. They 
established that the case had not been submitted, not because of lack of evidence, but due to 
the neglect on the part of the attending officer. The RGP assured the Ombudsman that the 
matter was now the subject of an internal discipline investigation. 
 
They went on to assure the Complainant that the traffic accident form had been submitted 
and the Complainant, through her Insurance Company, could request copies of such and 
request an interview with the attending officer to confirm his findings. 
 
The RGP went on to apologise for the delay in replying to the complaint, explaining that this 
had been due to the thorough investigation which they had carried out, which had taken 
much longer than they would have desired. 
 
The Ombudsman expressed concern at what had come to light as a result of his enquiries. 
Not only was he disturbed at the fact that the attending officer had apparently lied to his 
superiors and made them believe that the matter had been investigated and no offences had 
been disclosed, he was also concerned by the fact that it had taken the RGP over five months 
for them to comply with the statutory requirement to respond to his enquiries. 
 
The perpetrator of a traffic offence i.e. the driver, was never prosecuted due to the 
negligence/error of an individual police officer. It was evident that the procedure for the 
submission of accident and crime reports to the Crime Management Unit was flawed and 
had failed at some stage or the system lent itself to being negligently manipulated. The RGP 
took a serious view of this matter and promptly informed the Ombudsman that temporary 
checks had been put in place whilst their computer procedures and audit trails where 
upgraded in order to prevent a repetition of this type of incident. 
 
The Ombudsman pointed out that in order to succeed in the intricate and valuable work of 
policing, the RGP needs the support and confidence of the general public. This support 
naturally has to be earned and in order to earn and enjoy this support the RGP have to be not 
only ‘whiter than white’, they also have to be seen to be ‘whiter than white’. Anything less 
would undermine their moral authority with potentially disastrous consequences. Their 
prompt reaction was welcomed as a positive sign of their commitment to good procedures 
and management. 
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The Ombudsman sustained the complaint on the basis of the inordinate time that the RGP 
had taken to reply to his enquiries and the grievance caused to the Complainant. However, 
he wished to comment that once senior management became aware of the situation 
immediate action was taken to avert a possible repetition of this type of incident. 
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8.7 DEPARTMENT OF SOCIAL SECURITY 
 

CASES 

CASE SUSTAINED 
 

CS/489 
  
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR ITS 
FAILURE TO COMPENSATE THE COMPLAINANT FOR DAMAGE SUSTAINED 
BY HIS PROPERTY DURING A FIRE AT THE DEVIL’S TOWER ROAD HOSTEL  
 
On 25 April 2000, a fire broke out in the Gibraltar Government Hostel in Devil’s Tower 
Road causing loss and damage to the Complainant’s property. A letter of claim was handed 
in by the Complainant to the Manager of the hostel on 3 May 2000, however his letter was 
never acknowledged nor answered. 
 
Two years later, on 25 July 2003, the Complainant wrote to the Manager of the hostel once 
again reminding him of his claim and attaching a copy of his original letter. This letter also 
remained unanswered. 
 
The Complainant lodged a complaint with the Ombudsman in September 2003. In response 
to the Ombudsman’s enquiry, the Department of Social Security, the Governmental 
department with responsibility for the hostel, accepted the delay in handling this case. It was 
not until the 10 February 2004 that the matter was finally settled. The Department made an 
ex-gratia payment which the Complainant accepted in full and final settlement of his claim. 
 
At the time of writing, the Complainant had already recovered the sum owed to him 
however, the Ombudsman noted that this was the case only because he had become 
involved. The Ombudsman sustained the complaint, deploring the Department’s failure to 
meet its obligations towards the Complainant within a reasonable timescale. 
 
UPDATE 
 
After the Ombudsman closed his enquiries he was informed by the DSS that one of its 
officials had been given responsibility over the Government hostels in order to avoid the 
reoccurrence of the travails encountered by the Complainant. 
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CASE PARTLY SUSTAINED 
RECOMMENDATION MADE 

 
CS/520  

  
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR ITS 
FAILURE TO PAY THE COMPLAINANT A BENEFIT TO WHICH SHE 
THOUGHT SHE WAS ENTITLED 
 
The Complainant lodged the following complaints against the Department of Social Security 
(‘the DSS’): 
 
 The DSS denied her the right to claim for an allowance or benefit because she had not 

lived in Gibraltar for ten years or more. 
 
 She was never advised by the DSS that she could have a right to claim a pension from 

the UK authorities. 
 
The Complainant was a Spanish national who claimed to have lived in Gibraltar together 
with her British husband for about ten years. They then resided in the UK for almost 18 
years and in or about the year 2000 they returned to Gibraltar. Two years later, on 5 
February 2002, the husband passed away in Gibraltar. 
 
The Complainant claims that as soon as she was issued with her husband’s death certificate 
she went to the DSS to enquire about an allowance or benefit that might be forthcoming to 
her but at the DSS counter she was allegedly told that since she had not lived in Gibraltar for 
a period of ten years or more, she was not entitled to a pension or an allowance. 
 
The Complainant explained that on or about August 2003, she was advised by a Social 
Worker that she might be eligible to a pension from the UK Department of Works and 
Pensions, (‘the UK Department’). Through the Social Worker’s good services the 
Complainant applied for and was granted a UK pension. She was also paid retrospectively 
the sum that had accrued in her favour during the preceding six months. 
 
The Complainant pointed out to the Ombudsman that when she first went to the DSS in 
February 2002, giving them the background to her enquiry, she should have been advised to 
find out from the UK Department whether she was eligible to a benefit or a pension from 
them. She never received such advice and since at the time she did not know that rights had 
accrued in her favour in the UK, she never applied for them. By the time that she met the 
social worker nearly eighteen months had elapsed and of the sum that had accrued in her 
favour in this period she had only been able to recover six months. 
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The Complainant told the Ombudsman that she had been informed by the UK Department 
that she would only be paid retrospectively beyond the six months already given to her if she 
provided evidence that she had claimed a pension or allowance from the DSS in Gibraltar, 
prior to the commencement of those six months. In such a case she would get a further 
payment backdated to the date of that first enquiry. The Complainant added that 
unfortunately she had been informed by the DSS that they kept no records of enquiries made 
at their counter and they could not provide the required evidence. 
 
The DSS rejected the Complainant’s accusations. They explained that the Complainant first 
claimed social assistance on 29 May 2002. At the time, in order to assess her application she 
was asked to supply them with further information as to her personal circumstances, namely 
her address in Gibraltar before she moved to the UK and details of her husband’s 
employment which information she did not submit. 
 
In April 2003, the Complainant went to the DSS once again enquiring about social 
assistance. Since her late husband did not have an insurance record at the DSS they again 
asked her to provide them with evidence such as residential address and details of the 
husband’s employer or place of work, evidence which could be verified by them in order to 
substantiate her claim that she was destitute. The Complainant failed to provide any such 
evidence. 
 
The DSS explained to the Ombudsman that notwithstanding the Complainant’s failure to 
provide any evidence of residence in Gibraltar for the required period and in consideration of 
the Complainant’s claim to be destitute, the payment of social assistance from the Hardship 
Fund was authorised for a period of twelve weeks. During this period the DSS contacted the 
UK department and arranged for her to receive a pension from the UK. 
 
With reference to the complaint that in her first visit to the DSS she was not advised that she 
might be eligible to a pension from the UK, the DSS explained that on 25 March 2004, they 
informed the UK department that whilst searching their records they had found that the 
Complainant had first claimed social assistance on 29 May 2002. This was what the UK 
department apparently required in order to backdate her pension even further. 
 
The Ombudsman could not sustain the first part of the complaint, saying that the DSS had a 
duty to ensure that applicants satisfied all of the elements of eligibility. 
 
As regards the second part of the complaint the Ombudsman pointed out that we live in a 
global village and when dealing with an applicant who has lived in several jurisdictions the 
DSS also had a duty to suggest to that person that he might be entitled to a benefit in another 
jurisdiction and to advise him as to how to pursue his enquiries in the other jurisdiction. The 
Ombudsman accepted the version of events as put to him by the DSS and noted their 
flexibility towards the Complainant and their proactivity on her behalf. 
 
The Ombudsman closed his report by renewing the recommendation made already in 
previous reports that the DSS should set up in its entrance hall a General Enquiries desk 
staffed by personnel who are acquainted with every aspect of Social Security and who are 
qualified to help and advise people who find themselves in the Complainant’s situation. 
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CASE NOT SUSTAINED 
 

CS/544 
  
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR ITS 
FAILURE TO GIVE HER CHILD WELFARE GRANT  
 
The Complainant had two children; a seven year old girl from her first marriage and a four 
month old son from her partner. A few weeks after her son was born the Complainant 
submitted an application for Child Welfare Grant (‘the Allowance’),(Ombudsman’s note: 
eligibility to the Allowance only arises with the birth of the second child). Her application 
was dated 11th December 2003, and at the time of making the complaint, early March 2004; 
the application had allegedly not even been acknowledged. 
 
The Complainant explained that her partner had three children from his first marriage and 
she alleged that she had been verbally informed by a clerk at the Department of Social 
Security counter that since his first wife, from whom he was in the process of getting 
divorced, was already in receipt of the Allowance for his other children her case was not a 
straight forward one. 
 
The Complainant went on to point out that she did not live with her partner and they did not 
form a household. She and her children lived with her parents and he lived with his. 
Furthermore, she was not in receipt of financial support or maintenance from him.  
 
The Complainant stressed that she had worked and paid social insurance contributions all of 
life and she could not understand why the Allowance paid to her partner’s ex-wife should 
pose a problem for her. In her opinion she should be able to claim the Allowance on the 
basis of her own entitlement. 
 
On 17 February 2004, the Complainant wrote once again to the DSS referring to her 
application and requesting an answer. Not having received a reply to this second letter she 
approached the Ombudsman who notified the DSS that he was initiating an enquiry into the 
Complainant’s allegations. 
 
By letter dated 7 April 2004, the DSS informed the Ombudsman that in order to be able to 
assess the Complainant’s application for Child Welfare Grant the assessable income of both 
parents had to be declared. The Complainant’s case would be processed as soon as the 
Complainant submitted her partner’s assessable income. 
 
The partner apparently refused to submit to the DSS details of his assessable income and 
suggestions that the Complainant provide the DSS with the name of his ex-wife to enable 
them to obtain her partner’s salary details from his ex-wife’s files were resisted by her. The 
Complainant went on to complain to the Ombudsman that she and her partner lived apart, 
they did not form a household and he did not provide her or her son with any financial 
support or maintenance. There was absolutely no reason, she said, for the DSS to require his 
salary details. 
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The Ombudsman explained to the Complainant that the various benefits, grants and 
allowances provided by the DSS are primarily aimed at helping those members of the public 
who are less well off. To this end those at the lower end of the socio-economic scale get 
higher rates of benefit than others. In order to process an application for an allowance or 
benefit it is therefore essential for the DSS to have access to the details of the applicants’ 
assessable income. 
 
As far as children are concerned, the primary responsibility for shouldering the expense of 
raising them rests with both their parents, whether or not they are married, divorced, living 
together or living apart. The State contributes in the form of the Child Welfare Grant but the 
size of its contribution is directly proportionate to the level of the parents’ joint income. 
Parents who are jointly on a higher income are given a lower sum that their counterparts at 
the opposite end of the scale. 
 
The Complainant and her partner did not constitute a household and he contributed 
financially in no way towards his son’s upbringing. The Complainant also seemed to have no 
expectations that he do so. The Ombudsman pointed out that whilst it was the Complainant’s 
absolute prerogative to decide whether or not she wanted to claim from her partner the 
contribution that was due to her on behalf of their child, she had to understand that by 
refusing to provide the DSS with the details of her partner's income they (the Complainant 
and her partner), were not allowing the DSS to process her application. 
 
The Ombudsman concluded that the complaint could not be sustained. By bringing a child 
into the world one is incurring a responsibility and by refusing to submit to the DSS even the 
details of his assessable income the Complainant would not be allowed to collect Child 
Welfare Grant and the partner was thereby shirking part of his responsibility towards his son. 
With these words the Ombudsman closed the report. 

 
UPDATE 
 
THE OMBUDSMAN WAS SUBSEQUENTLY INFORMED BY THE DSS THAT 
THE COMPLAINANT HAD ALREADY SUBMITTED TO THEM THE DETAILS 
OF HER PARTNER’S ASSESSABLE INCOME AND SHE WAS ALREADY BEING 
PAID CHILD WELFARE GRANT 
 

CASE NOT SUSTAINED 
 

CS/549 
  
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR 
INORDINATE DELAY IN GRANTING SOCIAL ASSISTANCE TO THE 
COMPLAINANT 
 
The Complainant became unemployed on 25 April 2003. On 8 October 2003 he went to the 
Department of Social Security where he was informed that he did not have sufficient social 
insurance contributions credited to his name to qualify for unemployment benefit.  
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He was issued however with the social assistance application form and was advised to show 
an interest in seeking employment by registering with the Employment Service for thirteen 
weeks. He would then be paid social assistance. 
 
The Complainant allegedly complained to the clerk at the DSS that he was borrowing money 
from family and friends in order to subsist and that if the DSS doubted whether he really had 
no income they should find another way of investigating the veracity of the claim that he 
was destitute. The Complainant pointed out that the festive season was fast approaching and 
he was penniless. His complaint was not accepted by the DSS and social assistance was not 
paid to him until 9 January 2004. The Complainant complained that after the DSS was 
satisfied that he was actively seeking employment they should have paid him retrospectively 
the benefit due to him from the date of application, namely from 28 October 2003. 
 
The DSS explained to the Ombudsman that social assistance is not a statutory benefit. It is 
wholly discretionary and is awarded by the Director of Social Security when he is convinced 
that the applicant is destitute and has no source of income. They added that social assistance 
is never granted on a retrospective basis and also when a long time passes before an 
unemployed person claims a benefit and has not shown an interest in actively seeking 
employment during this period, they have to ensure that he is not abusing the system. On 
receipt of an application from a person with such a record, it is arranged for the applicant to 
attend an interview. In this interview the applicant is invited to state his personal 
circumstances and is informed of his position in relation to the conditions that have to be 
satisfied in order to be eligible to receive social assistance payments. 
 
The DSS pointed out that in the case in question the Complainant became unemployed on 25 
April 2003, he first went to the DSS over five months later on 8 October 2003 and he did not 
return his application form for social assistance until 28 October 2003. Due to this record he 
was interviewed and it was explained to him that because of his erratic employment record 
generally and because it had taken him close to six months to apply and hand in his 
application it would be necessary for him to register at the Employment Service for a period 
of thirteen weeks before they could agree to pay him social assistance. 
 
The DSS explained to the Ombudsman that the Complainant gave no explanation as to why 
it took him so long to apply for assistance. He also gave no explanation as to what he had 
lived on just saying that he had been doing ‘odd jobs’. 
 
The DSS added that in early January 2004 the Complainant brought in a doctor’s certificate 
saying that due to health problems he was unable to work. The DSS was convinced of his 
sincerity and it was decided to pay him the social assistance forthwith. The DSS added that 
social assistance is never paid retrospectively. It is only paid from the date of approval. 
 
The Ombudsman agreed that the DSS had the duty to ensure that people in receipt of social 
assistance were destitute as claimed by them and he was satisfied that in this case the 
Complainant had been given the opportunity to explain what he had lived on between the 25 
April and 28 October 2003. 
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The Ombudsman went on to recall that in one of his meetings with the DSS he was told that 
there were cases where social assistance was being paid to individuals who claimed to be 
destitute but whom the DSS suspected were either cohabiting with a wage earner or had 
income from an undeclared source and were using the social assistance as ‘pocket money’. 
The DSS then explained that unfortunately, very often nothing could be done due to lack of 
evidence. The Ombudsman pointed out that where an individual was being paid social 
assistance and the DSS suspected fraud, the onus was on it to obtain evidence that on the 
balance of probabilities the person concerned was ‘cheating the system’. The Ombudsman 
suggested that in such cases, or indeed in a case such as the Complainant’s, since social 
assistance is a discretionary benefit, it would not be too difficult for the DSS to require that 
the claimant provide them with back copies of sufficient bank statements or other 
documentary proof as evidence that he did not have an undeclared source of income. With 
this suggestion the Ombudsman closed the report. 
 
 

CASE NOT SUSTAINED 
 

CS/553 
 

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY IN 
RESPECT OF A LOW PENSION AWARD 
 
The Complainant felt aggrieved by the Department of Social Security because she felt that 
she was in receipt of a very low pension.  
 
The Complainant also lodged a complaint in respect of the Department’s failure to review 
her pension allowance in relation to the cost of living. The Ombudsman informed the 
Complainant that he could not investigate this aspect of her complaint because this was not 
an administrative issue. 
 
The Complainant was in receipt of a state pension of £175.75 per month, which she claimed 
was a ridiculously low amount. The Complainant was born on the 1st April 1925. During her 
working life she had worked for two entities totalling an amount of 32 years. 
 
At that time of being awarded her state pension she claimed that she was unhappy because 
she had worked for so many years and she was expecting a better pension. She complained 2 
or 3 times during a subsequent period but the DSS informed her that their calculations were 
correct and so was the monthly amount that she was entitled to. She was also informed that 
if she had worked for a couple of years more she would have been entitled to a more 
rewarding pension. 
 
The Complainant informed the Ombudsman that she got married around 1951 and then got 
legally separated in 1954. As far as she could recall, she continued to use her marriage 
surname until she decided to change it back to her maiden surname circa 1978. 
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The Ombudsman initiated his inquiries by ascertaining that the dates and figures quoted by 
the DSS were correct and matched the information that the Complainant had provided. 
 
In the Complainant’s case, in order for her to obtain a full pension she needed a total of 1500 
social insurance contributions. This calculation was based from 1955, when the Social 
Insurance Scheme commenced, until 1985 when she attained the age of 60 (i.e. 30 years). 
The records at the DSS showed that during this period she worked from 1960 to 1985, hence 
she did no complete the 30 years of social insurance contributions needed to obtain a full 
pension. 
 
The Ombudsman was informed that the Complainant had been given an application form to 
enable her to apply for social assistance by way of the Minimum Income Guarantee. If 
entitled to it, this would ensure that the Complainant's pension would be supplemented so 
that she would receive in total a minimum of £85.00 per week. 
 
On further reviewing the complaint, the Ombudsman realised that although the Complainant 
had parted company with her husband in the 1950’s and some twenty years later decided to 
revert to her maiden name, the fact remained that she never divorced and so, if her late 
husband had made social security contributions, it could mean that there might have been 
some benefit to her. 
 
The DSS was duly informed and after the pertinent checking of records they reported that 
her late husband had not made contributions and he had been on social assistance until his 
death. 
 
The Complainant was informed of the outcome of the Ombudsman’s investigation. She 
thanked the Ombudsman and the case was closed. 
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8.8 TRANSPORT & LICENSING DEPARTMENT 
 
 

CASES 
 

 
CASE NOT SUSTAINED 

 
CS/546 

  
COMPLAINT AGAINST THE DEPARTMENT OF TRANSPORT FOR REFUSING 
TO REGISTER THE TRANSFER OF OWNERSHIP OF THE COMPLAINANT’S 
VEHICLE  
 
Complaint against the Department of Transport (‘the Department’) for refusing to register 
the transfer of ownership of the Complainant’s vehicle. 
 
On 22 October 2003 the Complainant sold his car (‘the vehicle’) to a local purchaser (‘the 
purchaser’). The parties signed a Bill of Sale and they filled in the required forms given to 
the Complainant by the Department of Transport the previous day. The Complainant 
explained that even though the vehicle had just been made roadworthy, it had yet to be taken 
to the Motor Vehicle Test Centre to be tested and given a roadworthiness certificate. 
Possession of the vehicle was transferred to the purchaser and it was agreed between the 
Complainant and the purchaser that the purchaser would take the vehicle to be tested. 
 
The following day when the Complainant went to the Department of Transport to register 
the transfer of ownership he was informed that it was not possible to do so in respect of a 
motor vehicle which did not have an up to date motor vehicle licence. 
 
(Ombudsman’s note: a motor vehicle licence is only given to vehicles holding a valid road 
worthiness certificate.) 
 
The purchaser failed to take the vehicle to be tested as undertaken by him and instead 
proceeded to drive the car illegally without a motor vehicle licence, committing a series of 
parking offences in the process. The parking tickets remained unpaid and since the 
Complainant was still the registered owner of the vehicle, the court summonses in respect of 
the unpaid fines were sent to him. 
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In his complaint to the Ombudsman the Complainant explained that on 21 October 2003, 
before he had transferred possession of the vehicle to the purchaser he went to the 
Department to enquire about the procedure for transferring ownership of a motor vehicle. At 
the Department he gave the clerk the details of the vehicle who proceeded to insert this 
information into the departmental computer. The Complainant alleged that the fact that the 
motor vehicle licence had expired inevitably appeared on the computer screen but the clerk 
just provided him with the relevant forms and he was asked to pay the required fee. He was 
not warned that it was impossible for him to transfer ownership in these circumstances. Had 
he been warned, he complained he would have not transferred possession of the vehicle and 
would not find himself in the position that he was now in. 
 
The Department confirmed that under section 7(1) of the Traffic (Licensing and 
Registration) Regulations as interpreted by the Attorney General the Department did not 
have the authority to register a transfer of ownership unless the seller was able to furnish the 
Licensing Authority with a Certificate of Registration and a motor vehicle licence. The 
Department informed the Ombudsman that according to the Attorney General the reference 
to a motor vehicle licence was a reference to a valid and up to date motor vehicle licence. 
 
The Ombudsman pointed out to the Department that when the relevant Regulations were 
made (1st April 1958), the Motor Vehicles Test Certificates were not a requirement in order 
to obtain a motor vehicle licence. Thus, whilst the Attorney General was undoubtedly correct 
in his interpretation of the relevant regulation (7(1)) the consequences were far reaching in 
that in a given scenario where it was not economically viable for a vehicle owner to make 
the vehicle road worthy, then if the motor vehicle licence had expired, it would be 
impossible for the owner thereof to sell it to someone else willing to spend the money to 
make it roadworthy or for spare parts. The Ombudsman was of the opinion that this state of 
affairs was untenable. 
 
The Department agreed that with the law as it currently stood, title of a vehicle that was not 
roadworthy could not be transferred and that in certain circumstances this was perhaps not 
entirely fair however, for this issue to be addressed legislation had to be amended. The 
Department confirmed that this matter would be forwarded to Government for their 
consideration. 
 
The Ombudsman could not sustain the complaint pointing out that the Department was 
obliged to apply the law as interpreted by the AG. The Ombudsman was satisfied 
nevertheless that the Complainant had gone to the Department to enquire about the 
procedure for transferring ownership of a vehicle as would any body planning to sell his 
vehicle and indeed as evidenced by the Forms Number 5 and 6, that were filled in by both 
the Complainant and the purchaser. The Ombudsman declared that the Complainant should 
have been informed that a motor vehicle licence was an essential prerequisite of such a sale. 
 
The Ombudsman went on to accept that legislation had to be amended and he was pleased 
that the matter would be forwarded to Government however, he pointed out that regulation 7
(1) does not specify that the motor vehicle licence has to be valid and in force in order that 
the Department be able to register a transfer of ownership. 
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The Complainant as any owner of a car that was not roadworthy had a serious problem but 
the Department had failed to recognise that the law had been superseded by events and it had 
done nothing to help the Complainant solve his problem. The Ombudsman hoped that the 
Department would seriously consider giving the Traffic (Licensing and Registration) 
Regulations the widest possible interpretation pending action by Government. 
 
The Ombudsman suggested that the Department should in the face of the need for legislative 
review endeavour to assist the Complainant and others who found themselves in a similar 
situation. 
 
 

CASE NOT SUSTAINED 
 

CS/564 
  

COMPLAINT AGAINST THE DEPARTMENT OF TRANSPORT FOR ITS 
DEMAND THAT THE COMPLAINANT RENEW HIS MOTOR VEHICLE 
LICENCE FROM THE DATE OF EXPIRY RATHER THAN FROM THE DATE OF 
RENEWAL 
 
The Complainant was aggrieved at the demand of the Department of Transport that he renew 
his motor vehicle licence from the date of expiry rather than from the date of renewal. 

 
The Complainant was the registered owner of a motorcycle. On 2 March 2001, he sustained 
a serious injury to his knee which left him unable to use his motorcycle. He stored the 
motorcycle in his garage where it remained until he regained use of his knee. 
 
The Road Worthiness Certificate for the motorcycle expired on 12 March 2004. Days before 
the expiry, the Complainant applied for a re-examination of the vehicle and the date given 
for the re-examination was 13 May 2004. The Complainant explained that as is usually done 
when the examination is scheduled to take place after the expiry of the existing certificate, 
he asked that his current certificate be extended until the date of the re-examination. This 
request was refused on the grounds that a Road Worthiness Certificate could not be issued in 
the absence of a valid Motor Vehicle Licence (‘the licence’) for the vehicle in question 
which had expired on 12 March 2001 and had not been renewed. The Department offered 
the Complainant the opportunity to renew the licence retrospectively (on the payment of the 
total number of renewal fees that remained unpaid since the licence expired) but the 
Complainant refused, complaining to the Ombudsman that the Department was wrong in 
linking the extension of the Road Worthiness Certificate to the possession of an up to date 
Motor Vehicle Licence. He explained that the only requirement for a motor vehicle to hold a 
valid licence was under Section 13 of the Traffic Ordinance which makes it an offence to 
“drive or leave standing upon a road” a motor vehicle for which there is no valid licence. 
The Complainant opined that since his motorcycle was not upon a road during the years that 
it held no valid licence there was no requirement at the time for it to have such a licence and 
therefore by enforcing Regulation 4A of the Traffic (Licensing and Registration) 
Regulations, the Government was effectively being paid retrospectively for a licence, which 
the vehicle did not require at the time.  
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This said the Complainant, was manifestly unfair. The Complainant added that the 
provisions of the Traffic Ordinance only apply to vehicles ‘upon a road’ as opposed to 
private property and that there was therefore nothing in the Ordinance enabling the 
authorities to apply Regulation 4A to a vehicle that had not been unlicenced upon a road. 
 
The Department for its part explained that Section 13 of the Traffic Ordinance created the 
offence of having an unlicensed vehicle on the road, it was not the enabling legislation for 
the Traffic (Licensing and Registration) Regulations. This was section 6 of the Ordinance 
the purpose of which was to register and regularise ownership of all vehicles. In fact in Legal 
Notice No.110 of 2001, the Governor adds 
Regulation 4A to the Traffic (Licensing and 
Registration) Regulations “in exercise of the 
powers conferred” on the Governor “by 
Sections 6, 9, 10, 15 to 20, 22, 44, 47, and 74 of 
the Traffic Ordinance". Section 13 is not quoted 
as being the enabling legislation. 
 
Notwithstanding the above, the Department 
considered it prudent to forward the complaint to the Attorney General’s Chambers for their 
advice, pointing out to the Ombudsman that they were anxious to act and be seen to be 
acting properly in the interpretation of the Ordinance and in its application. 
 
The Attorney General supported the Department’s interpretation of the Ordinance, pointing 
out that the Ordinance in Section 6 clearly envisaged the licensing of all motor vehicles. The 
Hon. Counsel referred in particular to Section 6(2) from which he said was “clear” that the 
requirement for a vehicle to hold a valid licence applied to all vehicles and not just those on 
roads. 
 
The Ombudsman considered Section 6 which is reproduced in its entirety: 
  
6. (1) On the first issue of a licence under this Ordinance for a motor vehicle, it shall be the 
 duty of the licensing authority to register the vehicle in the prescribed manner without any 
 further application on that behalf by the person taking out the licence and to assign to the 
 vehicle a registration mark indicating the registered number of the vehicle.. 
  
      (2) The Governor may make regulations with respect to the registration of motor vehicles 
 and in particular– 
 
 (a) Requiring any person to or by whom a motor vehicle is sold or disposed of to furnish the 
 prescribed particulars in the prescribed manner; 
 
 (b) providing for the issue of a certificate of registration in respect of the registration of any 
 motor vehicle for the fees to be charged therefore and for the surrender and production, and 
 the inspection by the prescribed persons, of any certificate so issued;  
 
 (c) providing for the issue of a new certificate of registration upon a change of 
 possession of a motor vehicle or in the place of any such certificate which may be 
 lost or destroyed, and for the fee to be paid on the issue of a new certificate; and 
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 (d) providing for the cancellation of registration of any vehicle destroyed or 
 permanently removed from Gibraltar or which has remained unlicensed for a 
 specified period. and such regulations may  make different provisions in relation to 
 Services vehicles and vehicles other than Services vehicles. 
  
    (3)  The registered owner of a motor vehicle shall forthwith notify the  licensing 
 authority of any circumstance or event which affects the  accuracy of any entry in  the 
register relating to the vehicle. 
  
    (4)    A person who is required by virtue of this Ordinance to furnish  particulars in 
 connection with a change of the registration of any motor  vehicle and who 
 furnishes any particulars which to his knowledge are false or in any material 
 respect misleading, is guilty of an offence and is liable on  summary conviction to 
 imprisonment for three months or to a fine of at level 1 on the standard scale. 
 
After careful consideration of the section the Ombudsman failed to identify how Section 6 
“clearly envisages the licensing of all motor vehicles” as declared by the AG. Section 6(1) 
deals with the initial registration of a vehicle and the first issue of a licence and 6(2) 
empowers the Governor to make regulations “with respect to the registration of motor 
vehicles”. There was no argument about the Complainant’s motor vehicle not being 
registered. 
 
The Ombudsman then considered the other sections cited in Legal Notice No.110 as being 
the enabling legislation for regulation 4A (see paragraph 3 above) and he concluded that 
none of them provide for regulation 4A to be applied in a situation such as the 
Complainant’s. The following are the headings thereof as set out in the Ordinance with a 
short explanation as to what the section deals with, where necessary: 
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Sec-
tion 

 
Heading 

Deals with ….. 

9 Issue and exhibition of licences. the procedure for the issue of a 
motor vehicle licence. 

10 Period of licence the period of validity of the 
licence. 

15 Licensing authority to keep reg-
ister. 

licensing authority to keep a 
register of all licensed drivers 

16-22   relate to matters concerning 
driving licences. 

44 Regulations reproduced below in part 

47 Regulations for facilitating inter-
national traffic 
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The Ombudsman went on to refer to Section 44. This Section gives the Governor extremely 
wide powers to make regulations for the better enforcement of the provisions of the 
Ordinance. The Section’s introductory paragraph specifically limits this wide authority to 
regulating “the use of motor vehicles and of trailers on roads” which is precisely the point 
that the Complainant was making all along.  
 
Section 44 “The Governor may make regulations for any purpose for which regulations may 
be made under this Part and for prescribing  anything which may be prescribed under this 
Part and generally as to the use of motor vehicles and of trailers on roads, their construction 
and equipment and the conditions under which they may be so used and otherwise for the 
purpose of carrying this Part into effect and in particular but without prejudice to the 
generality of the foregoing may make regulations with respect to any of the following 
matters: 
  a - o 
 
  (p). motor vehicle licences and in particular – 
   
 (i) for providing for the issue of a new licence in the place of a licence lost or 
 destroyed on payment of the prescribed fee; 
    
 (ii) for providing for the cancellation of and issue of new licences in cases when 
 vehicles in respect of which licences have been  issued are used in an altered 
 condition or in a manner which brings them within a class or description of vehicles 
 for which a licence at a higher fee or of a different class is required; and 
 
 iii) providing for the transfer of licences and the remission of fees in respect of the 
 unexpired period of a  licence surrendered to the licensing authority;” 
 
Having gone through the relevant part of the Ordinance generally and through the sections 
cited in Legal Notice No.110 of 2001 in particular, the Ombudsman could identify no 
provision empowering the authorities to require a motor vehicle licence for a car that was 
within a private domain at all times and especially to require that a vehicle that was kept in 
private property to be required to hold an up to date motor vehicle licence as a pre-condition 
to undertaking a road worthiness test. 
 
The Ombudsman declared that in his opinion the Complainant’s objections were fully 
justified and the Traffic Ordinance did not provide for a motor vehicle to be licenced if it 
was on private property. Having said this he pointed out that no maladministration had been 
committed in that the Department had been enforcing the AG’s interpretation of the 
Ordinance. The Ombudsman strongly advised the Department and the AG to review this 
matter in the light of this report. 
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8.9 TREASURY DEPARTMENT 
 

CASES 
 

 
CASE SUSTAINED 

RECOMMENDATION MADE 
 

CS/584 
  
COMPLAINT AGAINST THE TREASURY DEPARTMENT FOR FAILING TO 
PROPERLY CALCULATE THE COMPLAINANT’S PENSION  
 
The Complainant, a widowed mother of two, was in receipt of a Widows and Orphans 
Pension (‘WOP’), as per the Pensions (Widows and Orphans) Ordinance. She felt aggrieved 
with the Treasury Department (the ‘Department’) when she was informed that her pension 
had been miscalculated, and she would have to pay back £235.36. 
 
During December 1993 the Complainant contacted the Department to inform them that her 
daughter had reached eighteen years, as she believed she would no longer be entitled to 
receive the orphan’s pension on her behalf (and this would affect the amount she was 
entitled to receive from her WOP). She was allegedly informed, however, that her pension 
would not be affected by her children’s age, and that it would only be affected if she were to 
re-marry or co-habit with another man. 
 
On 19th May 2004 the Complainant received a telephone call from the Department, who 
informed her that she had been in receipt of overpayments in respect of her WOP. This was 
due to the fact that her daughter had finished attending University during July1999, but her 
WOP had not reflected this and it had been calculated as if her daughter had been in full-
time education for the period of August 1999 to July 2001. 
 
The Ombudsman thought it pertinent at this juncture to highlight the fact that the 
Complainant had already been the subject of an overpayment in relation to her son. She had 
been informed of this some time between late 1997 and early 1998, and had had £5.00 
deducted from her pension until the overpayment had been repaid. 
 
On 21st May 2004 the Complainant went to the Department, explaining that she thought she 
had already repaid them all owed monies as £5.00 had been deducted from her WOP every 
month. She also stated that if this was not in relation to the same overpayment, she should 
have been notified at an earlier date, instead of allowing the overpayments to accumulate. 
The Complainant decided that she would not pay the ‘arrears’, and informed the Department 
that she would be seeking advice from the Office of the Ombudsman.  
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On 24th May 2004 she again went to the Department and asked for their request for 
repayment to be made to her in writing, on 28th May 2004 she received a letter to that effect. 
 
The letter in question stated that there were arrears amounting to £235.36 covering the 
period August 1999 – July 2001, and advising her to contact the Department at her earliest 
convenience so as to arrange repayment. The Complainant pointed out that the request for 
repayment had only been put in writing at her insistence, and had originally only been made 
verbally. On 5th July 2004 the Complainant again contacted the Department and requested a 
breakdown of the payments she had already made, in order to compare them with the 
payments she was now being asked to make – this was to assure herself that she had, in fact, 
been overpaid a second time as stated by the Department. She was told, however, that the 
records were kept in a storeroom outside the Treasury Building, and no one would be able to 
retrieve them at that time as the Department was understaffed. 
 
The Ombudsman met with the Department on 27th September 2004. The Department 
explained that, as they had already informed the Complainant (although the Complainant 
denied this), the first overpayment had been in respect of the Complainant’s son, who no 
longer attended school as from 1996, but this had not been noticed until late 1997. The 
second overpayment had been in respect of the daughter, who had finished her University 
degree in 1999, this having been noticed in July 2001. The Department claimed that it had 
verbally explained all of the above to the Complainant, it follows, there was no documentary 
evidence of the Department having informed her. 
 
The Department explained that the Complainant had known that the original overpayments 
had come about as a result of her failure to inform the Department that her son was no longer 
attending full-time education. Consequently the Department was only able to amend her 
WOP once it realised the discrepancy between the Department of Education’s records and 
their own. This was in pursuance of the Pensions (Widows and Orphans) Ordinance, which 
states as follows: 
 
Section 10 (2) “Subject to the provisions of this section…the persons for whose benefit a 

children’s pension can enure are the children of the deceased or of any wife 
of his who are for the time being in their period of childhood and full-time 
education”. 

 
Similarly, the second overpayment had been as a result of the Complainant’s failure to 
inform the Department that her daughter had finished her University degree during July 
1999. As a result her WOP had been calculated at a more favourable rate than she was 
entitled to from August 1999 to July 2001, when the Department noticed the Complainant’s 
daughter was no longer in full time education. 
 
The Department further explained that at no time had it refused to provide the Complainant 
with the information she had requested. At the time, however, the Department had been 
understaffed and was unable to go to the storeroom and retrieve the said information. The 
Complainant, however, had allegedly insisted that she wanted the said information 
immediately, and when she was told that it was not possible, she explained to the 
Department that she would be informing the Ombudsman.  
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Subsequently, the Department decided to wait for the Ombudsman to request the said 
information, as she knew he was involved and wanted to follow the correct procedure. In 
fact, this was apparently the reason as to why the Department made the request for the 
repayment of the £235.36 in writing, as she knew that it would facilitate the Complainant’s 
complaint. 
 
At the request of the Ombudsman, the Department supplied him with all of the 
Complainant’s pension details which he checked and were in order, and his questions also 
received replies to his full satisfaction. 
 
The Ombudsman highlighted, however, that the Department had adopted the stance that all 
recipients were aware of their obligation to inform the Department when their children 
ceased to be in full-time education. He noted, nevertheless, that the Department itself did not 
directly inform recipients of this need, and the only reference to this was found in the 
aforementioned legislation, which simply stated that the orphans pension would only enure 
if, “…the children of the deceased…are…in their period of childhood and full-time 
education”. The Ombudsman noted that it was not reasonable to expect people to read an 
Ordinance because they were due to receive a pension entitlement. 
 
The Ombudsman noted that in a previous case (see CS/412, Annual Report 2002 P96) the 
Department had proceeded to recover funds directly from a Complainant’s gratuity, without 
written notification. This point had also been noted by the Chief Secretary, who had been 
concerned by this practice. 
 
The Department, the Ombudsman conceded, had followed the correct administrative 
procedure for the recovery of the overpayment, nevertheless, they did not initially make this 
request in writing. The Department wrote to the Complainant on 28th May 2004 (only as a 
result of the Complainant’s insistence that they do so), explaining that there had been an 
overpayment totalling £235.36, for the period August 1999 to July 2001, and that she should 
contact the Department at her earliest convenience so as to arrange repayment. 
 
The Ombudsman noted that the Department believed that the Complainant was fully aware 
of the reasons for the overpayment, namely the fact that she had not informed them when her 
children stopped receiving full-time education, which had a direct effect on her pension. 
 
The Department informed the Ombudsman that the onus of informing them when children 
had ceased to be in full-time education fell squarely on the individual concerned, as the 
Department of Education did not automatically inform the Department. The Ombudsman 
asked whether there was any informative pamphlet which explained this practice to 
individuals, but the Department explained that there was not. 
 
The Ombudsman could not reconcile the Complainants version, stating she had not been told 
of the need to inform the Department once her children ceased to be in full-time education, 
with the Departments contradictory statement. He did note, however, that there was no 
standard written form of notification, and the presumption was that the recipients were aware 
of this practice. 
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The Ombudsman also highlighted the fact that the WOP was rarely utilised, but had been 
more popular in the past, notwithstanding, he stressed the point that the Department should 
not presume that recipients will automatically know what procedures should be followed 
when their status has been altered (i.e. when their children cease to be in full-time 
education). The Ombudsman recommended that in situations where an overpayment had 
been detected, the recipient of that payment should be informed in writing of the 
overpayment and the intended deductions. This should be accompanied by a full substantive 
explanation as to the reasons for the overpayment. 
  
The Ombudsman did not find maladministration in respect of the Department’s decision to 
recover the Complainant’s overpayments, the fact was that the Complainant had been 
overpaid and she needed to make arrangements to repay the £235.36.  
 
In respect of the Departments’ decision to inform the Complainant of the overpayment 
verbally (as opposed to in written form), and not providing a written explanation as to why 
there had been overpayments in the first place, the Ombudsman concluded that the 
Department had committed maladministration. 
 
RECOMMENDATION 
 
The Ombudsman recommended that in situations where an overpayment had been detected, 
the recipient of that payment should be informed in writing of the overpayment and the 
intended deductions. This should be accompanied by a full substantive explanation as to the 
reasons for the overpayment.  
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8.10 OTHERS 
 
 

CASES 
 

 
CASE SUSTAINED 

 
CS/500 

 
COMPLAINT AGAINST THE MAGISTRATES COURT OVER DELAY IN 
REPLYING TO THE COMPLAINANT’S LETTER, AND FOR FAILING TO 
RESOLVE HIS COMPLAINT 
 
The Complainant felt aggrieved because the Magistrates Court (the ‘Court’) had wrongly 
issued eight warrants of arrest in the Complainant’s name, this had resulted in the 
Complainant being arrested by the Royal Gibraltar Police (RGP) on 22nd April 2003. 
 
The Complainant informed the Ombudsman that he had been writing to the Court on a 
regular basis, with updates in relation to his change of circumstances. He wrote to the Court 
on 10th January 2003 explaining that the cost of his rent had increased, and he asked for a 
reassessment of his maintenance contributions. 
 
The Complainant did not receive an acknowledgement to his letters, so he wrote a further 
reminder letter to the Court dated 28th February 2003. 
 
The Complainant explained to the Ombudsman that he felt frustrated with the Court as no 
one had replied to his letters. He was further disappointed when he was arrested on 22nd 
April 2003, as the Court had not even informed him of the warrants for his arrest. He 
explained that the RGP had provided him with two options, he could either pay £720 or 
spend 40 days in jail. 
 
At the time, the Complainant was unsure as to why he owed £720, however, he convinced a 
friend to lend him the money so that he could avoid being incarcerated for 40 days. 
 
The Complainant again wrote to the Court on 24th April 2003. He informed the Court that he 
had been arrested by the RGP, and reminded it that he had been waiting for a written reply to 
his inquiries for over ten months. 
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The Complainant felt disillusioned at the incident and at the attitude of the Court as he had 
never been arrested before. He felt he had been treated like a criminal when, in fact, he had 
done nothing wrong. He had been keeping the Court as informed as possible in respect of his 
case, which was evident through the numerous letters the Complainant had written to the 
Court. 
 
The Complainant once again wrote to the Court on 4th June 2003. He again pointed out that 
he had not yet received an explanation for his arrest, and reminded the Court that he had 
been humiliated and degraded by the experience, he also requested a written reply once 
again. 
 
The Court sent the Complainant an acknowledgement slip dated 19th June 2003. It explained 
that the matter was being investigated and a further communication would be sent to the 
Complainant in due course. 
 
The Ombudsman wrote to the Court on 30th July 2003 and 15th August 2003, asking for a 
date during which the Complainant could expect the results of the Court’s investigation. 
 
The Court sent the Ombudsman a letter, dated 20th August 2003, informing him that the 
matter was receiving attention and that a reply would be provided shortly. 
 
The Ombudsman, having not yet received a reply, sent the Court a reminder letter dated 7th 
September 2003. 
 
It was not until 10th November 2003 that the Court provided the Ombudsman with a copy of 
their reply to the Complainant. The Court’s letter explained that, at the time of his arrest, the 
Complainant had been in maintenance arrears amounting to £720. However, the Court 
explained that a Committal Order which had previously been attached to the Maintenance 
Order had been cancelled, so no arrest warrant should have been issued when the 
Complainant failed to pay his maintenance. 
 
The Court further explained that the error had occurred as the then Executive Officer had 
failed to update the Court’s computer records. The Court conveyed its regrets for the error to 
the Complainant, but did not seek to refund the Complainant as at the time of the arrest, he 
had owed £720 in maintenance arrears. 
 
The Ombudsman pointed out that the Court had not replied to, or acknowledged, any of the 
Complainant’s letters until 19th June 2003 – when they had sent him an acknowledgement 
slip. The Complainant had initially written to the Court on 1st July 2002. 
 
The Complainant had written to the Court in respect of his arrest on 24th April 2003. The 
Court provided a reply to the Complainant’s letter on 4th November 2003, a delay of over six 
months. 
 
The Ombudsman sustained this complaint as the Court had failed to keep the Complainant 
informed, despite his persistent letters through which he had provided the Court with up to 
date information about his personal circumstances; with these words the Ombudsman closed 
the case. 

Page 128 



 

 

PSO ANNUAL REPORT 2004 

CASE SUSTAINED 
 

CS/525 
  
COMPLAINT AGAINST THE SOCIAL SERVICES AGENCY FOR ITS 
INORDINATE DELAY IN PREPARING A SOCIAL WELFARE REPORT FOR 
CONSIDERATION BY THE MAGISTRATE’S COURT  
 
The Complainant was the divorced father of one child. 
 
On 27 November 2003 the Gibraltar Magistrates Court dealt with his complaint that his 
former wife was refusing to give him access to their daughter. The Court ordered inter alia 
that a Social Welfare Report as to access be produced. 
 
On 21 January 2004, he complained to the Ombudsman that the Social Services Agency 
(‘the SSA’) had not yet produced the required report for consideration by the Court without 
which the Stipendiary Magistrate’s hands were tied in making any order towards access. In a 
Court hearing held on 27 January 2004 the Complainant was apparently advised by the 
Magistrate to lodge a complaint with the Ombudsman against the Social Services Agency. 
 
The SSA informed the Ombudsman that the request from the Court was only received by 
them on 6 January 2004. The request was placed on the waiting list that the SSA operates in 
cases of this nature. It explained that the number of requests for such reports had increased 
over the last 18 months and that the matter of providing increased resources in this area was 
very much advanced. The SSA confirmed to the Ombudsman that its staff had been asked to 
review all pending cases to see whether work on this case could be accelerated. 
 
Eventually the Ombudsman was informed that the Court had allocated an independent Social 
Worker to process the Family Court Welfare Report. 

 
The Ombudsman sustained the complaint, pointing out that the Complainant’s access to his 
daughter and his entire relationship with her had been put on hold pending the report. He 
expressed serious views regarding the inability of the SSA to produce the required report 
within a reasonable period of time, apparently due to staff shortages which was no comfort 
to the Complainant. The Ombudsman urged the relevant authorities to ensure that the SSA 
was efficiently resourced in order to enable it to provide an efficient and timely service to 
those who required it. 
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CASE NOT SUTAINED  
  

CS/548 
  
COMPLAINT AGAINST THE INCOME TAX DEPARTMENT FOR 
DISCRIMINATING AGAINST THE COMPLAINANT BY REASON OF HER 
GENDER  
 
The Complainant was a married woman who lived in Spain and worked in Gibraltar. She 
explained to the Ombudsman that her husband was disabled and could not work and for the 
past three years she had been claiming the Married Persons Allowance as a taxable 
allowance (‘the allowance’) against her income but it was suddenly stopped as from July 
2003. Initially she thought that the Department had made a genuine mistake as that year her 
husband had not been asked to sign a form. However when she made some enquiries she was 
allegedly informed that she was no longer entitled to the allowance. 
 
During the following months she was allegedly given several different reasons for the 
decision. The excuses ranged from the fact that she was not resident in Gibraltar, to women 
as a whole not being entitled to the allowance. When she challenged the fact that all of her 
male work colleagues who lived in Spain had not had theirs stopped, she was allegedly told 
that it was simply the ‘new interdepartmental practice’ 
 
Aggrieved she wrote a letter of complaint to the Chief Minister and to the Department, 
writing to the Department once again on 2 September 2003. 
 
The Department responded by letter dated 4 September 2003, informing her that with effect 
from 1st July 2003, the ‘new approach’ was not to allow transfer of allowances in the case 
where the husband was not in receipt of income chargeable to tax in Gibraltar. The 
Complainant stressed that the letter specified that this new ‘approach’ applied to all, 
irrespective of nationality and place of residence but it did not mention gender which was the 
issue at hand. The fact of the matter was that she was being discriminated against. Her male 
colleagues were all in receipt of the allowance even those whose wives were not working, 
but she was not. 
 
THE OMBUDSMAN’S ENQUIRY 
 
In his enquiries with the Department, the Ombudsman verified all of the Complainant’s 
allegations. The Department admitted that it had granted the allowance to the Complainant 
until July 2003 when it was stopped. It explained that it had erred in granting her the 
allowance and by stopping it, it was simply correcting its mistake. 
 
The Department referred to Rule 7 of the Income Tax (Allowances, Deductions & 
Exemptions) Rules 1992, which stipulates that the assessable income of an individual is 
reduced by £2,025 per annum in respect of a wife (emphasis added) who is living with him 
or is wholly maintained by him (i.e. the Married Person’s Allowance). By comparison, in the 
Income Tax (Home Purchase Deductions) Rules, all of the references are to an individual 
and his spouse (as opposed to his wife). 
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The Department further explained to the Ombudsman that it sympathised with the 
Complainant but its role was to apply the law as it currently stood. Unfortunately the law 
stipulated that the allowance was only granted to men on behalf of their wives and not to 
women on behalf of their husbands. This could be seen to be discriminatory but such 
considerations were outside the ambit of the Department. 
 
The Department added that under Rule 25 a working husband can transfer his allowances to 
his wife where she is earning more than he is but in this case since the husband had no 
income in Gibraltar he had no allowances to transfer.  
 
The Department further added that by 
virtue of the provisions of Rule 10(4) a 
married woman living with her 
husband may elect to have her income 
deemed to be the income of her 
husband. In that case the husband 
would get the allowance on behalf of 
his wife. Unfortunately however, Rule 
20 stipulates that where the individual 
claiming a deduction is not resident in 
Gibraltar, the deduction is reduced by 
one twelfth for every complete 
calendar month that he is not so 
resident. This would completely nullify the effects of the election in the Complainant’s case. 
 
The Department concluded that unfortunately by reason of her gender on the one hand and 
of her residence in Spain in the alternative, there was no way of granting her the allowance. 
 
In his considerations the Ombudsman pointed out that he derives his jurisdiction from the 
Public Services Ombudsman Ordinance. Section 5 of the Ordinance denies from the 
Ombudsman the authority to question a decision taken without maladministration, and 
maladministration covers the manner in which a decision is reached or discretion is 
exercised: but excluding the merits of the decision itself or of the discretion itself. A 
discretionary decision, properly exercised, which the complainant dislikes but cannot fault 
the manner in which it was taken, is excluded. (Lord Denning Mr in R V Local Commissioner for 
Administration for the North and East Area of England ex parte City of Bradford Metropolitan Council, (1979) 
QBD 287 ). 
 
The Courts have provided the ombudsman with some guidance as to how to interpret 
maladministration. It will cover “bias, neglect, inattention, delay, incompetence, inaptitude, 
perversity, turpitude, arbitrariness, and so on”. 
 
The following is the Oxford English Dictionary’s definition of perversity: 
  
 “(of a person or action) deliberately or stubbornly departing from what is 
 reasonable or required.” 
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Taking this into account and in order to identify whether the Department had committed 
maladministration, the Ombudsman had to consider whether the Department had acted with 
perversity. For the purpose of this report the Ombudsman differentiated between the State in 
the persona of the Income Tax Department and the dedicated professionals who run the 
Income Tax Department. 
 
It was obviously unacceptable that in this day and age the State in the persona of the Income 
Tax Department should discriminate against women in such a blatant way. 
 
In the Ombudsman’s opinion the Income Tax Ordinance and the Income Tax (Allowances, 
Deductions &Exemptions) Rules 1992 were unfair and he urged those responsible to 
consider amending the legislation to meet the requirements of a modern society. 
 
In practice however, the Ombudsman acknowledged that the Commissioner of Income Tax 
and his staff are bound by the Ordinance and its Rules and until Government amends the 
legislation they, as individuals are bound to uphold the law and apply it as is. 
 
Section 51 of the recently enacted Equal Opportunities Ordinance 2004, requires the 
Government to designate a body or bodies for the promotion of equal treatment of all 
persons without discrimination on grounds of sex or racial or ethnic origins. The body shall 
have the power inter alia to provide independent assistance to victims of discrimination in 
pursuing their complaints about discrimination. 

 
The Ombudsman welcomed this 
new ordinance pointing out that 
it was a welcome addition to our 
statute book. He went on to note 
that the matters dealt with in this 
report fall outside the ambit of 
the Equal  Opportunit ies 
Ordinance and that the State was 
penalising the Complainant for 
being a woman. 
 

The Ombudsman concluded that since the Department was merely applying the law as it 
stood, maladministration had not been committed. He pointed out however, that in the 
twenty first century it was no longer acceptable for women be discriminated against in the 
way that they are by the Income Tax (Allowances, Deductions & Exemptions) Rules 1992 
and he suggested that the authorities give serious consideration to amend those rules. 
 
With these comments the Ombudsman closed his report. 
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TESTIMONIALS 
 
 
January 2004 
Just to say a very warm thank you. God Bless and a big thank you. 
 
 
21st February 2004 
Special thanks to you all. God bless you all. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
25th August 2004 
Dear Ombudsman, I can’t thank you enough for all the hard work and what you are trying to 
do. Thank you. Best wishes. 
 
15th December 2004 
Words cannot thank you enough for your kindness. Many thanks. 
 
December 2004 
Gracias por  todo lo que estais haciendo por mi. 
 
27th September 2004 To all the Staff. Thank you for being there when it mattered. God bless. 
 
10th February 2004 
To the Ombudsman and staff, thank you very much for everything you have done for my 
son. 
 
20th December 2004 
To the Ombudsman and Staff. Thanks for the help received. 
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25th Feb 2004 
On behalf of my family and 
myself I would like to thank 
you for your care, guidance 
and help throughout this 
saga. We will always be 
indebted to you. Please con-
vey my gratitude to your 
staff. 
 
19th November 2004 
To the Ombudsman and 
staff, thanking you all , very 
much, for all you have done 
for me. God bless you all. 

5th May 2004 
I would like to express my 
thanks, once again, for the 
prompt action undertaken 

by Master Service Gib Ltd, 
which no doubt came about 
through your initiate to call 
on the tenants of the Glacis 
Housing Estate promoting 
your service and allowing 
us to voice our grievance. 

 
27th October 2004 

A big thanks to the 
Ombudsman team 
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TESTIMONIALS 
 
 
December 2004 
To all the staff at the Office of the Ombudsman, thank you and best wishes. 
 
December 2004 
Thanks for all your help and support. 
 
 
 
 
 

 
 
 
 
 
 

 
 
 
Please extend my appreciation to your team which without their assistance, guidance and 
professionalism I would never have achieved my total claim against the GHA. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
13th September 2004 
Let me start by thanking your PRO for her graciousness and manners, she listened to my 
problems and offered very helpful suggestions and most of all made me feel at ease. 
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16th July 2004 
I have finally received confirma-
tion from the Housing Department 
of my successful application for 
an exchange of flat. This has only 
been possible, as you well know, 
because of your efforts on our be-
half. My wife and I therefore owe 
you a debt of gratitude for your 
commitment to your job as Om-
budsman and the clear sense of 
duty and fair play. 

23rd August 2004 
Had it not been for my perseverance and 
service granted to me by yourself and 
your team I would have had no other op-
tion but to put a stop to my struggle due 
to the fact that I could not afford legal 
action, knowing only too well that I was 
only asking for what was just and proper, 
something that is deserved by everybody, 
that being a better quality of life. 



 

 

 

 

 

  

 

 

9 
Statistical Information 
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9.1 RAW VOLUME 
 

 Complaints received, completed and current 2003 and 2004 
 

Table 1 

  
 
The above chart illustrates the number of complaints received and completed during the 
years 2003 and 2004. 
 
In the year 2003, the Office of the Ombudsman received 740 complaints.  
 
This year we received *712 complaints/enquiries, out of which 555 were complaints and 157 
were enquiries. 
 
Statistics now show that the number of complaints has decreased, it is due to the new system 
established in the office this year. This new system has created a more accurate 
categorisation of complaints/enquiries received in the office than in previous years,. Up to 
now enquiries were dealt with in an informal basis and either were not logged into the 
computer management system at all or if logged they were erroneously classified as 
complaints. As a result of this, the new classification ‘Enquiries’ has been created in the 
computer management system. 
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9.1 (CONT)…. 
 

Complaints received, completed and current by month – 2003 & 2004 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
There have been 712 complaints/enquiries received during 2004; 555 complaints and 157 
enquiries. This represent a monthly average of 46 complaints, which translates as 16 fewer 
complaints per month than the average number of complaints received for the year 2003. This 
decline in complaints is mainly due to the fact that we have introduced a new system whereby we 
can identify/classify the complaint/enquiry more accurately, something which was non-existent in 
previous years in our statistics. There has been a steady flow of complaints lodged at our office, 
but, in particular, the month of April saw the most complaints received. Consequently, during 
April there were 72 complaints and 29 enquiries; this was partly due to the fact that the 
Ombudsman temporarily shifted its offices for the day to Glacis Housing Estate to promote his  
awareness campaign. This campaign attracted a large number of members of the public who 
lodged their complaints/enquiries with the Ombudsman. A total number of 45 complaints/
enquiries were received on the day. A great deal of advice was given during the visit but there 
were other complaints that merited a more extensive examination and these were later 
investigated in our offices. These included complaints such as the parking problem in the Estate 
(not enough parking for residents, parking spaces used by people from outside the Estate), the 
lack of adequate playground facilities and the general maintenance of the Estate. It is interesting 
to note that on the 5th January 2005 an official notice came out in the media inviting tenders for 
the supply and fixing of playground equipment at Glacis Estate.  
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Table 2            2003   2004   

 Received Completed Current Received Completed Current 
   45   54 

January 79 56 68 61 49 66 

February 56 52 72 49 35 80 

March 55 59 68 51 43 88 

April 60 41 87 72 39 121 

May 87 70 104 58 74 105 

June 74 75 103 36 68 73 

July 65 73 95 44 54 63 

August 56 59 92 45 44 64 

September 62 66 88 62 54 72 

October 66 61 93 27 38 61 

November 61 72  82 30 36 55 

December 19 47 54 20 35 40 

TOTAL 740 731  555 570  

Enquiries 67   157   
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9.1 (CONT)…. 
 

Chart showing progression of monthly complaints received in 2002,2003 & 2004 

 
 
This year January was not as busy as previous years. 61 complaints were received compared 
to the 79 from last year during this same month. 
  
February and March of 2004 had nearly the same number of complaints received as previous 
years. (51/56/*49 and 51/55/*51)  
  
This year April has been the busiest month with 72 complaints received; this is usually a 
busy month and one of the reasons for this surge of complaints could be as result of the 
Ombudsman awareness campaign held during April 2004.  
  
May was also a busy month (above this year’s average) but the complaints were starting to 
decline, hence in June we hit a record low of 36 complaints for that period. Normally the 
summer months (end of June, July and August) are quiet due to the low volume of 
complaints received against the Ministry for Housing as a result of the dry weather thus 
diminishing complaints of water penetration and dampness problems in households. After 
the substantial decline over this period, the complaints were again slightly on the increase 
but at a very slow rate, September reaching a peak of 62 complaints received.  
 
From October 2004 to the end of December 2004 complaints have decreased even further. 
There is no ready answer to this sudden decline of complaints. However, after analysing part 
of the data, i.e. the complaints against the Housing Department and Buildings and Works, 
we have reached the conclusion that the low volume of complaints during the summer 
months and the October/ November period was as a direct result of the reduced number of 
complaints against the Ministry for Housing. These two departments account for 50% of the 
total of complaints/enquiries received in the office. 
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9.1 (CONT)…. 
 
The only visible difference between these two periods is that during the summer months 
there were more complaints against other departments such as the Department of Education 
and the RGP which partially increased the numbers of complaints in the summer. We must 
assume that the quite favourable weather in the October/November period, resulting in less 
water penetration and dampness than previous years, has had a direct impact on the volume 
of complaints, hence the low numbers during summer and October/November period. 

 
Table 4 - Chart showing complaints received and completed per month in 2004 

 
 
January and September 2004 also had a substantial amount of complaints received; 61 and 
62 respectively. December, which generally is a quiet month as respect to receiving 
complaints, was the month this year which had the least number of complaints with 20. 
 
During the beginning of summer, the amount of complaints received, dropped substantially 
(usually around this time the volume of work flowing into the office decreases) but the 
amount of complaints completed in the office increased significantly. May, June and July 
were busy months for completion of complaints with 74, 68 and 54 respectively. 
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9.2 BREAKDOWN OF COMPLAINTS 
 
Of the 712 complaints/enquiries received between January 2004 and December 2004, 56 were 
against private organisations that fall outside the Ombudsman’s jurisdiction. This left a total 
of 656 complaints/enquiries received against government departments and agencies.  It is 
interesting to see that the trend of complaints has continued along the same pattern as in 
previous years. The Housing Department, Buildings and Works Department, Gibraltar Health 
Authority, Social Security, Royal Gibraltar Police and Civil Status and Registration Office 
again top the list attracting the highest number of complaints. 

 
 

Table 5 - showing the Complaints/Enquiries received in 2004 
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Dept/Agency Enquiry Complaint Dept/Agency Enquiry Complaint 

Aqua Gib 1 9 Housing Department 77 145 

Attorney General’s - 3 Income Tax Office - 8 

Buildings and Works 8 102 Land Property Services Ltd 3 7 

City Fire Brigade 1 - Magistrate’s Court - 8 

Civil Status & Registration 14 29 Master Services Ltd 2 4 

Companies House Ltd - 2 Office of the Chief Minister - 1 

Customs - 1 Personnel - 5 

Education & Training 1 16 Port - 2 

Elderly Care Agency - 5 Procurement Office - 1 

Employment Service - 2 Prison Service - - 

Environment 2 3 Reporting Office - 4 

Environmental Agency 1 - Royal Gibraltar Police 6 20 

Financial & Develop Sec - 5 Security & Immigration Ltd - - 

Gibraltar Audit Office - - Social Security 5 45 

Gibraltar Broadcasting Corp - - Social Services Agency 1 13 

Gibraltar Electricity Auth - - Technical Services 5 3 

Gibraltar Health Authority 13 39 Transport & Licensing 2 17 

Gibraltar Philatelic Bureau - - Trade, Industry & Tel - - 

Gibraltar Post ffice - - Traffic Commission 1 2 

Gibtelecom 2 6 Treasury - 4 

   TOTAL : 145 511 
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9.2 (CONT)…. 
 
On the other hand there were others that attracted fewer complaints than last year. There could 
be various reasons for this, but the most obvious ones would be that administrative procedures 
in the relevant bodies have been carried out to a higher standard, communication between both 
parties involved have been decent, resulting in fewer complaints coming to the attention of the 
Ombudsman, or maybe that most of the complaints were successfully dealt in-house to the 
Complainant’s satisfaction.  
 
This year the two departments composing the Ministry for Housing, i.e. the Housing 
Department and the Buildings and Works Department have again attracted the most 
complaints/enquiries, with 51%. There were also a significant number of complaints/enquiries 
against the Department of Social Security and the Gibraltar Health Authority, both with 8% 
respectively. 

 
Complaints/enquiries received in 2004 

 
On March 2003 we introduced a new procedure, this successfully provided statistical 
information to the relevant entities against whom complaints had been lodged. This procedure 
was created to provide information in relation to the complaints received, and to offer guidance 
on the statistical figures (amount of complaints/enquiries) they would be each expecting to 
appear in the annual report. This year the same procedure had been carried out. It was 
creditable to note the interest shown by some of the departments/entities such as Master 
Services Ltd, Land Property Services, Technical Services, RGP, Treasury, Gib Telecom, 
Elderly Care Agency, Gibraltar Electricity Authority and Companies House to name a few.  
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Table 6

Housing Depart ment
3 4 %

Educat ion
3 %

RGP
4 %

Transport & Licensing
3 %

Civil St at us & Reg
7 %

Ot hers
16 %

Build ings and W orks 
17 %

Social Securit y
8 %

GHA
8 %

Housing Department Others Buildings and Works 

Social Security GHA Civil Status & Reg

RGP Education Transport & Licensing
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9.2 (CONT)…. 
 
Some of the above-mentioned contacted our office and requested more information on the 
complaints involved so as to take necessary action. It was also commendable to note that 
there were also some that actually carried out their own investigation and reported their 
findings to us even though this was not required as the information provided by us was of a 
pure statistical nature. Nevertheless the feedback was substantial and we are now looking at 
the possibility in improving the system so that the office can be in a better position to assist 
the those entities who require further information. 
 

Complaints received by Government Department/Agency/Others in 2004 

 
 
If we divorce the complaints from the enquiries we see again that the Housing Department 
and the Buildings and Works Department attract the highest number of complaints with 28% 
and 20% respectively. We can safely say that the Housing and Buildings and Works 
Department are in a two horse race in respect of the amount of complaints lodged in the 
office. There were also a significant number of complaints against the Department of Social 
Security and the Gibraltar Health Authority with 9% and 8% respectively. Complaints 
against these two entities are also quite usual and amount to a higher number compared to 
others (listed on table 5) we receive complaints against. Other Departments follow in 
numbers of complaints received; these are the Civil Status and Registration Office (6%), the 
Royal Gibraltar Police with 4% and the Transport and Licensing and the Education with 3% 
of the complaints. 

 

Table 7

Transport & Licensing

Table 7

Housing Department
28%

Education
3%

RGP
4%

Transport & Licensing
3%

Civil Status & Reg
6%

Others
19%

Buildings and W orks 
20%

Social Security
9%

GHA
8%

Housing Department Others Buildings and Works 

Social Security GHA Civil Status & Reg

RGP Education Transport & Licensing
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9.2 (CONT)…. 
 

The term Enquiries refers to instances where a member of the public has come to the 
Ombudsman seeking assistance or information as opposed to lodging a complaint. This year 
there were 157 enquiries. 

 
 

Enquiries received by Government Department/Agency/Others in 2004 
 

 
 
After analysing all the enquiries received we again see that the Housing Department (77) is 
on a league of its own. Enquiries regarding this Department ranged from matters such as 
members of the public concerned with the fact that rather than going up in the housing list, 
their name was going down, to queries on entitlement to government properties, allocation 
procedures, homelessness, etc. It must be highlighted that this year the Housing Department 
issued a series of informational pamphlets on housing matters and this has proved to be of 
much help to members of the public. Other departments with significant but less numbers 
were the Buildings and Works Department, Civil Status and Registration Office, Social 
Security and the Royal Gibraltar Police.  

 
 

Table 8Table 8

Housing 
Department

31%

RGP
4%

Others
19%

Buildings and 
Works 

15%

Civil Status & Reg
10%

Social Security
8%

Housing Department Others GHA Civil Status & Reg Buildings and Works RGP
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9.3 PROCESSING DATA 
 
Of the 555 complaints received, 61 complaints were classified as outside jurisdiction. Hence 
they could not be investigated by the Ombudsman. 292 (53%, same figure as last year)   
were classified as ‘Relevant Avenues Not Exhausted’. In such cases we give advice to the 
Complainant as to how to proceed with his complaint and request that they keep us informed 
of progress so that we may further assist if the need arises. The Ombudsman has stated that 
in future years he wishes to improve this service. 
 

 
 

 
 
Out of the 555 complaints received, 205 of them had been considered by the Ombudsman 
for further examination, 68 were investigated through informal action whilst 116 became 
formal investigations; there was also a few which were re-classified as ‘Relevant Avenues 
Not Exhausted’ or ‘Outside Jurisdiction’.  
 
Some of these complaints were also withdrawn, trivial or insufficient interest was shown by 
the Complainant (Others-3% as shown in table 9).  

 

2004 

ENQUIRIES 157 

OUTSIDE JURISDICTION 61 

RELEVANT AVENUES NOT EXHAUSTED 292 

INVESTIGATED THROUGH INFORMAL ACTION 68 

FORMAL INVESTIGATION 116 

OTHERS (Withdrawn, trivial, insufficient interest) 18 

                                                                   TOTAL: 712 

Table 9

Informal Inv estigation
12%

Others
3%

Outside Jurisdiction
11%

Formal Inv estigation
21%

Relev ant av enues not 
exhausted

53%

CLASSIFICATION OF COMPLAINTS/ENQUIRIES RECEIVED 2004 

ENQUIRIES 157 

OUTSIDE JURISDICTION 61 

RELEVANT AVENUES NOT EXHAUSTED 292 

INVESTIGATED THROUGH INFORMAL ACTION 68 

FORMAL INVESTIGATION 116 

OTHERS (Withdrawn, trivial, insufficient interest) 18 

                                                                   TOTAL: 712 
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9.3 (CONT)… 
 

This year 68 complaints were investigated and resolved through informal action. Out of these, 
22 were against the Department of Buildings and Works. The reason why such a high number 
of the complaints against this Department are resolved through informal action is that as a 
general rule when faced with a complaint of ‘Relevant Avenues Not Exhausted’ nature the 
Ombudsman asks the Complainant to put his complaint to the relevant entity to give them an 
opportunity to correct or consider the situation. In the case of Buildings and Works however, 
the Ombudsman is often faced with a complaint about urgent works not being carried out. The 
very nature of such a complaint makes it impractical for him to tell the Complainant to put his 
complaint in writing to the Department. He therefore intervenes, with the matter being 
resolved informally without the need for an investigation. 

 
Table 10 - Cases investigated through informal action in 2004 

 
 
Out of these 68 complaints, 56 were completed this year. 37 of these complaints were not 
sustained whilst 19 of them were sustained. It is interesting to note that two thirds of the 
complaints investigated through informal action were not sustained, and only one third of 
them were sustained.  

 
Table 11- Classification of ‘completed’ cases investigated through informal action in 2004 

         

2004 

Aqua Gib 2 Land Property Services Ltd 1 

Buildings and Works Dept 1 

Civil Status and Reg Office 2 

Education 1 

Environmental Agency 6 

GHA 2 

Gib Telecom 2 

Housing Department 68 

N o t Sustained
66 %

Sustained
34 %

DEPARTMENT/AGENCY 2004 DEPARTMENT/AGENCY 2004 

Aqua Gib 2 Land Property Services Ltd 1 

Buildings and Works Dept 22 Office of the Chief Minister 1 

Civil Status and Reg Office 3 Reporting Office 2 

Education 2 RGP 1 

Environmental Agency 1 Social Security 6 

GHA 7 Technical Services  2 

Gib Telecom 1 Transport & Licensing 2 

Housing Department 15 TOTAL 68 
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9.3 (CONT)… 
 
There were 106 formal investigations completed this year. A wide selection of government 
entities were investigated. This includes the Housing Department which tops the list with 36 
formal investigations and includes investigations on the most common causes for complaint 
against this Department which are the failure to reply to letters and the delay in re-housing. 
The next department against which a substantial number of investigations were carried out 
was the Department of Buildings and Works with 22 investigations. Most of the 
investigations carried out in respect of this Department were over  delay in carrying out 
works/repairs to a flat. Other departments with significant numbers were the Department of 
Social Security with 12, the Civil Status and Registration Office and the Gibraltar Health 
Authority with 7, and the RGP with 4 respectively. 

 
Table 12 - Formal investigations completed by Government Dept/Agency/Others in 2004 

 

 

2004 

Aqua Gib 1 Land Property Services Ltd 1 

Buildings and Works Dept 

Civil Status and Reg Office 

Customs 

Elderly Care Agency 

Environmental Agency 

GHA 12 

Housing Department 

Income Tax Office 

RGP
4%GHA

7%

Social Security
11%

Civil Status
7%

Buildings and 
Works

21%

Housing
33%

Others
17%

DEPARTMENT/AGENCY 2004 DEPARTMENT/AGENCY 2004 

Aqua Gib 1 Land Property Services Ltd 1 

Buildings and Works Dept 22 Magistrate’s Court 1 

Civil Status and Reg Office 7 Master Services Ltd 1 

Customs 1 Reporting Office 1 

Elderly Care Agency 1 RGP 4 

Environmental Agency 1 Social Services Agency 3 

GHA 7 Social Security 12 

Housing Department 36 Tourism & Transport 3 

Income Tax Office 3 Treasury 1 
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9.3 (CONT)… 
 

CLASSIFICATION OF FORMAL INVESTIGATIONS 
 

Table 13 
 

 
 

By the end of the year 2004, 116 new cases had evolved into formal investigations. Out of 
the 116 cases earmarked for formal investigation 87 have been concluded this year. There 
were also 19 more cases completed from the previous year. In total, 106 formal 
investigations were completed by the end of the year 2004. (Cases included in the annual 
report). 55 cases (52%) were sustained, 43 (40%) were not sustained whilst 7 were partly 
sustained.  
 

Classification of formal investigations in 2004 

 
There was one other investigation carried out during the year, it was initially investigated but 
later withdrawn during the investigation.  

OthersOthers
1%

Not Sustained
40%

Sustained
52%

Partly 
Sustained

7%

CLASSIFICATION 2004 
SUSTAINED 55 

NOT SUSTAINED 43 

PARTLY SUSTAINED 7 

OTHERS (I.E. WITHDRAWN) 1 
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9.4 RECOMMENDATIONS  
 

 Recommendations made to Government in 2002, 2003 and 2004 
 

Table 14 
 

 
 
During 2004 the Ombudsman made a total of 16 recommendations. Out of these, nine were 
accepted, one was not accepted and another six are still pending or under consideration. 
There have been 98 recommendations accepted, and 24 not accepted, since the opening of 
the Office of the Ombudsman. 
 
This year only one recommendation has not been accepted, a reduction when compared to 
three recommendations which were not accepted last year.  
 
It must be noted that the number of recommendations made this year is similar to last year’s. 
This emulates last year’s trend which was that when a procedure that in the Ombudsman’s 
opinion needed to be changed or improved was identified, the agreement of the department 
being investigated was sought before the investigation was closed; hence no 
recommendations made at the end of such reports as the objective had been achieved. 
 
The details of all the recommendations we made this year are listed in the tables on the next 
page. 
 

 

20

5

9

9

3

1

6

10

6

0

0.2

0.4

0.6

0.8

1

Recommendation(s)
accepted

Recommendation(s) not
accepted

Recommendation(s)
pending or under

consideration

2002 2003 2004

Page 153 



 

 

PSO ANNUAL REPORT 2004 

9.4 (CONT)… 
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9.5 QUALITY OF SERVICE 
 
Last year I pledged to introduce a quality of service/satisfaction survey. This was introduced 
at the beginning of 2004, when members of the public were randomly asked to fill in a 
questionnaire and place it in a box at the entrance hall of the office. The response was not 
high but the feedback was informative. Most of the people said that they first came to the 
office expecting help in solving their problem. There were a few who came just to ask for 
advice. Overall, they were extremely satisfied with our service and in general their enquiries 
were well responded to by the staff. An overwhelming 100% thought that they were treated 
courteously and most of them thought that updates were provided through the course of the 
investigation. 
 
The survey was successful but since I did not know whether those who filled them in had 
actually had a complaint investigated by my office I doubted its accuracy. I therefore 
decided to carry out a second survey but this time instead of using randomly filled 
questionnaires, I decided to send all the questionnaires by post to people who had made a 
complaint during the past year, whose complaint had been formally investigated by my 
office and who had therefore gone through the whole mechanism of our office (initial 
contact, assessment, investigation and conclusion). The survey was sent to 86 households; 
the response was not high (only 35%) however, the information extracted from the survey 
was extremely useful. 
 
The outcome of this survey and the answers received were very similar to those received in 
the first survey. When people first came into our office they expected some help in solving 
their problem, as opposed to requiring advice or to actually have their problems solved for 
them. The only difference between the new survey and the old was that in the new survey 
some people thought that we would solve their problems for them instead of just giving them 
advice. Overall however, they were also satisfied with our service and most of them also 
thought that we responded promptly to their enquiry. As in the original survey, members of 
the public agreed that we treated them courteously and that updates were available to them 
during the course of the investigation. 
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9.5 (CONT)… 
 
The survey included five questions and gave the person filling up the questionnaire the 
chance to give his observations and comments on any other matter. 
 
Table 16 
 

 
 

What did you expect from us before you first came to our office? 

 
 

 
 

 

Solve my problem for 
me 

What did you expect from us be-
fore you first came to our office? 

6 21 7 

Unsatisfactory 

Overall, are you satisfied with our 
service? 

23 6 - 1 

How was my enquiry responded to? 21 7 1 1 

No 

Was I treated courteously? 30 - 

Were updates provided? 27 3 

Questions 4 & 5 Yes No 

Was I treated courteously? 30 - 

Were updates provided? 27 3 

Questions 2 & 3 Excellent Good Satisfactory Unsatisfactory 

Overall, are you satisfied with our 
service? 

23 6 - 1 

How was my enquiry responded to? 21 7 1 1 

Chart 12

Solve my 
problem for me

21%

Advice
18%

Help in solving 
my problem

61%

Question 1 Advice Help in solving 
my problem 

Solve my problem for 
me 

What did you expect from us be-
fore you first came to our office? 

6 21 7 
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9.5 (CONT)… 
 
OTHER COMMENTS 
 
The following comments were extracted from the questionnaire. 
 
 “FOR MORE THAN THREE YEARS I LIVED WITH THE PROBLEM, YOUR OFFICE SOLVED IT 
IN SIX MONTHS” 
 
“VERY GOOD WORK, KEEP IT UP” 
 
“THEY TREATED ME VERY COURTEOUSLY” 
 
“I DON’T BLAME YOUR OFFICE BUT THE GOVT DEPARTMENT DOES WHAT IT LIKES AND 
HAS DISREGARDED MY COMPLAINT” 
 
“STAFF COURTEOUS AT ALL TIMES AND WILLING TO CONTINUE WITH MY COMPLAINT. 
SERVICE IS GOOD ALTHOUGH MY COMPLAINT TO DATE HAS NOT BEEN MET BY THE 
GOVT DEPARTMENT” 
 
“DEFINITELY HAPPY, IMAGINE THAT IN MY CASE NOTHING WAS MOVING, UNTIL I WENT 
TO SEEK YOUR HELP, NOW THE MATTER IS ALMOST RESOLVED. THIS IS A MUCH NEEDED 
PUBLIC SERVICES WHICH I TRUST WILL CONTINUE UNHINDERED IN OUR COMMUNITY” 
 
“I WAS DISAPPOINTED THAT AFTER THE INVESTIGATON IT WAS AGREED THAT THEY 
WOULD CLEAN THE SQUARE EARLIER THAN THE USUAL TIME” 
 
“I WENT FOR ADVICE AND MY CASE WAS STRAIGHT AWAY TAKEN CARE OF” 
 
“DEALING WITH THE GOVT DEPARTMENT IS LIKE DEALING WITH A BRICK WALL, 
ESPECIALLY IT’S MINISTER. USING YOUR SERVICES OPENED A FEW DOORS” 
 
“NOT ONLY UPDATES WERE PROVIDED BUT A REPORT ON THE CASE WAS PROVIDED 
WHEN THE FORMAL INVESTIGATION WAS COMPLETED” 
 
“THE ATTENTION GIVEN TO ME AND MY FAMILY BY THE ENTIRE STAFF WAS ALWAYS 
WELL RECEIVED, AND WE WERE ALWAYS ATTENDED WITH SMILES AND 
PROFESSIONALISM” 
 
“A MARVELOUS SERVICE TO THE GENERAL PUBLIC ESPECIALLY WHEN FACED WITH 
GOVERNMENT’S BUREAUCRATIC INTOLERANCE” 
 
“IT IS A PITY YOUR POWERS BY REGULATION DO NOT EXTEND TO FORCING 
GOVERNMENT TO CORRECT INJUSTICES” 
 
“I BELIEVE IT IS ABOUT THE ONLY OFFICE/DEPARTMENT IN GIBRALTAR WHERE THE 
WORD COURTESY EXISTS” 

Page 159 



 

 

PSO ANNUAL REPORT 2004 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Title:Public Services Ombudsman Annual report 2004 
 

Published by: Office of the Ombudsman, Gibraltar 
 

Compiled by: Information Controller, S. Sanchez 
 

Printed by: Roc-a-Graphic Ltd 
 

Cover design: Roc-a-Graphic Ltd 
 

Print run: 150 copies 
 

February 2005 

Page 160 


	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	CASE NOT SUSTAINED

	RECOMMENDATION MADE

	CS/592

	Recommendation

	Page #

	CASE SUSTAINED

	CS/594

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	CASE NOT SUSTAINED

	CS/543


	Complaint against the Civil Status & Registration Office for it failure to give THE COMPLAINANT an explanation as to why his application for exemption from compliance with the requirements of section 12(1) Immigration Control Ordinance was refused

	Page #

	CASE SUSTAINED

	CS/545

	Complaint against the Civil Status & Registration Office for its denial of the Complainant’s application for exemption from immigration restrictions

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	CASE SUSTAINED

	CS/569

	Complaint against the Civil Status & Registration Office for its failure to reply to the Complainant’s letters

	CASE SUSTAINED
RECOMMENDATION MADE

	CS/570

	Complaint against the Civil Status & Registration Office for inordinate delay in dealing with The Complainant’S application for exemption from immigration restrictions

	Page #

	Update

	Page #

	Page #

	CASE NOT SUSTAINED

	Complaint against HM Customs for the length of time that the Complainant was kept in detention before he was taken to be X-rayed at St Bernard’s Hospital

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	CASE SUSTAINED

	CS/475 

	
Complaint against the Gibraltar Health Authority (GHA) for failing to provide the Complainant with a certificate attesting to the fact that he had suffered a personal injury during the course of his work

	Page #

	Page #

	CASE SUSTAINED

	CS/482

	
Complaint against the Gibraltar Health Authority for its failure to refer the Complainant for a much needed operation

	The Complainant, a young woman who was born with a severe degenerative congenital dislocation of the hip complained that she had been waiting for over two years to be referred to the UK for an operation that would cure her ailment but the GHA’s Consultant Orthopaedic and Trauma Surgeon (‘the Surgeon’), allegedly refused to refer her. Her hips had been scanned and her scan had been sent to the UK but over a year had passed and she had heard nothing from the GHA. She explained that she had undergone multiple corrective operations but was still in constant pain from her hip and could only walk a short distance before having to sit down. The Complainant was very critical of the way that she was treated by the GHA generally and of the Surgeon’s alleged refusal to refer her for the required operation in particular.

	The GHA informed the Ombudsman that the Complainant was referred to a hospital in the UK on 11 June 2003. The referral centre subsequently asked the Surgeon to provide them with a detailed examination protocol which was duly supplied. The referral was pursued by the GHA in July 2003 and once again in November 2003. At the time of writing (April 2004) a date for the operation had already been given.

	Page #

	Page #

	Page #

	Page #

	CASE SUSTAINED

	CS/540

	
Complaint against the Gibraltar Health Authority for its unreasonable refusal to refer the Complainant to the UK for a much needed operation and for its ensuing refusal to refund to him the cost of the operation

	Page #

	Page #

	Page #

	CASE SUSTAINED

	
Complaint against the Gibraltar Health Authority for not returning the Complainant’s mother to King George V Hospital and for keeping her in inhuman conditions at St Bernard’s Hospital

	Page #

	Page #

	Page #

	Page #

	Page #

	CASE NOT SUSTAINED

	RECOMMENDATION MADE

	  CS/490

	COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR REFUSING TO CATEGORISE THE COMPLAINANT AS REQUIRING TO BE HOUSED ON SOCIAL GROUNDS

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	Page #

	CS/513

	
Complaint against the Royal Gibraltar Police for its failure to investigate a complaint

	Page #

	Page #

	Complaint against the Royal Gibraltar Police for its careless and negligent treatment of the Traffic Accident Report relating to the events in which the Complainant’s vehicle was damaged by another VEHICLE

	Page #

	Page #

	Page #

	
Complaint against the Department of Social Security for its failure to compensate THE cOMPLAINANT for damage sustained by his property during a fire at the DEVIL’S TOWER ROAD hostel

	Page #

	CASE PARTLY SUSTAINED

	RECOMMENDATION MADE

	CS/520


	Complaint against the Department of Social Security for its failure to pay the Complainant a benefit to which she thought she was entitled

	Page #

	Page #

	
Complaint against the Department of Social Security for its failure to give her Child Welfare Grant

	Page #

	UPDATE

	
Complaint against the Department of Social Security for inordinate delay in granting social assistance TO THE COMPLAINANT

	Page #

	Page #

	Page #

	Page #

	CS/546

	
Complaint against the Department of Transport for refusing to register the transfer of ownership of the Complainant’s vehicle

	Page #

	Page #

	Complaint against the Department of Transport for its demand that the Complainant renew his motor vehicle licence from the date of expiry rather than from the date of renewal

	Page #

	Page #

	Page #

	Page #

	
Complaint against the Treasury Department for failing to properly calculate the Complainant’s pension

	Page #

	Page #

	Page #

	The Ombudsman also highlighted the fact that the WOP was rarely utilised, but had been more popular in the past, notwithstanding, he stressed the point that the Department should not presume that recipients will automatically know what procedures should be followed when their status has been altered (i.e. when their children cease to be in full-time education). The Ombudsman recommended that in situations where an overpayment had been detected, the recipient of that payment should be informed in writing of the overpayment and the intended deductions. This should be accompanied by a full substantive explanation as to the reasons for the overpayment.

	Recommendation

	The Ombudsman recommended that in situations where an overpayment had been detected, the recipient of that payment should be informed in writing of the overpayment and the intended deductions. This should be accompanied by a full substantive explanation as to the reasons for the overpayment. 
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	Table 1

	￼

	The above chart illustrates the number of complaints received and completed during the years 2003 and 2004.

	In the year 2003, the Office of the Ombudsman received 740 complaints. 

	This year we received *712 complaints/enquiries, out of which 555 were complaints and 157 were enquiries.

	Statistics now show that the number of complaints has decreased, it is due to the new system established in the office this year. This new system has created a more accurate categorisation of complaints/enquiries received in the office than in previous years,. Up to now enquiries were dealt with in an informal basis and either were not logged into the computer management system at all or if logged they were erroneously classified as complaints. As a result of this, the new classification ‘Enquiries’ has been created in the computer management system.
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	9.1	(CONT)….

	￼

	This year January was not as busy as previous years. 61 complaints were received compared to the 79 from last year during this same month.

	February and March of 2004 had nearly the same number of complaints received as previous years. (51/56/*49 and 51/55/*51)

	This year April has been the busiest month with 72 complaints received; this is usually a busy month and one of the reasons for this surge of complaints could be as result of the Ombudsman awareness campaign held during April 2004.

	May was also a busy month (above this year’s average) but the complaints were starting to decline, hence in June we hit a record low of 36 complaints for that period. Normally the summer months (end of June, July and August) are quiet due to the low volume of complaints received against the Ministry for Housing as a result of the dry weather thus diminishing complaints of water penetration and dampness problems in households. After the substantial decline over this period, the complaints were again slightly on the increase but at a very slow rate, September reaching a peak of 62 complaints received. 

	From October 2004 to the end of December 2004 complaints have decreased even further. There is no ready answer to this sudden decline of complaints. However, after analysing part of the data, i.e. the complaints against the Housing Department and Buildings and Works, we have reached the conclusion that the low volume of complaints during the summer months and the October/ November period was as a direct result of the reduced number of complaints against the Ministry for Housing. These two departments account for 50% of the total of complaints/enquiries received in the office.
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	9.1	(CONT)….

	The only visible difference between these two periods is that during the summer months there were more complaints against other departments such as the Department of Education and the RGP which partially increased the numbers of complaints in the summer. We must assume that the quite favourable weather in the October/November period, resulting in less water penetration and dampness than previous years, has had a direct impact on the volume of complaints, hence the low numbers during summer and October/November period.
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	Of the 555 complaints received, 61 complaints were classified as outside jurisdiction. Hence they could not be investigated by the Ombudsman. 292 (53%, same figure as last year)   were classified as ‘Relevant Avenues Not Exhausted’. In such cases we give advice to the Complainant as to how to proceed with his complaint and request that they keep us informed of progress so that we may further assist if the need arises. The Ombudsman has stated that in future years he wishes to improve this service.

	￼

	￼

	Out of the 555 complaints received, 205 of them had been considered by the Ombudsman for further examination, 68 were investigated through informal action whilst 116 became formal investigations; there was also a few which were re-classified as ‘Relevant Avenues Not Exhausted’ or ‘Outside Jurisdiction’. 

	Some of these complaints were also withdrawn, trivial or insufficient interest was shown by the Complainant (Others-3% as shown in table 9). 

	Page #

	This year 68 complaints were investigated and resolved through informal action. Out of these, 22 were against the Department of Buildings and Works. The reason why such a high number of the complaints against this Department are resolved through informal action is that as a general rule when faced with a complaint of ‘Relevant Avenues Not Exhausted’ nature the Ombudsman asks the Complainant to put his complaint to the relevant entity to give them an opportunity to correct or consider the situation. In the case of Buildings and Works however, the Ombudsman is often faced with a complaint about urgent works not being carried out. The very nature of such a complaint makes it impractical for him to tell the Complainant to put his complaint in writing to the Department. He therefore intervenes, with the matter being resolved informally without the need for an investigation.

	Table 10 - Cases investigated through informal action in 2004

	￼

	Out of these 68 complaints, 56 were completed this year. 37 of these complaints were not sustained whilst 19 of them were sustained. It is interesting to note that two thirds of the complaints investigated through informal action were not sustained, and only one third of them were sustained. 

	Table 11- Classification of ‘completed’ cases investigated through informal action in 2004

	        ￼
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	There were 106 formal investigations completed this year. A wide selection of government entities were investigated. This includes the Housing Department which tops the list with 36 formal investigations and includes investigations on the most common causes for complaint against this Department which are the failure to reply to letters and the delay in re-housing. The next department against which a substantial number of investigations were carried out was the Department of Buildings and Works with 22 investigations. Most of the investigations carried out in respect of this Department were over  delay in carrying out works/repairs to a flat. Other departments with significant numbers were the Department of Social Security with 12, the Civil Status and Registration Office and the Gibraltar Health Authority with 7, and the RGP with 4 respectively.
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	Classification of FORMAL INVESTIGATIONS

	Table 13

	￼

	By the end of the year 2004, 116 new cases had evolved into formal investigations. Out of the 116 cases earmarked for formal investigation 87 have been concluded this year. There were also 19 more cases completed from the previous year. In total, 106 formal investigations were completed by the end of the year 2004. (Cases included in the annual report). 55 cases (52%) were sustained, 43 (40%) were not sustained whilst 7 were partly sustained. 

	Classification of formal investigations in 2004

	￼

	There was one other investigation carried out during the year, it was initially investigated but later withdrawn during the investigation. 
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