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Dear Chief Minister

It is an honour to present to you my first Annual Report as per the provisions of the Public
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This is the Public Services Ombudsman’s Fourth Annual Report and covers the period 1*
January 2003 to 31* December 2003. It contains a summary of the work performed by my
office during that period.

The Report is composed of the main body which includes comment and the most salient
cases in the past year and a separate annexe containing the rest of the cases including a full
transcript of the Supreme Court judgment in respect of disclosure of certain documents to
the Ombudsman.

I have also included some thoughts and reflections on what has been a very intense and
rewarding year for me.

Yours sincerely

Mario M Hook
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FOREWORD

When my successor, Mr Mario Hook, asked me to make a written contribution for
inclusion in his first annual report, [ had my doubts as to whether this would be appropriate
or not. After some reflection I came to the conclusion that there would be some merit in
such contribution, coming as it would, from someone who had been Gibraltar’s first
Ombudsman and who, after a year’s retirement, could reflect in the significance of the job,
its intricacies, its impact and contribution to society and how it would be perceived by the
community at large.

It would be true to say that each act of administrative maladministration undermines in
some measure the people’s trust and respect towards the public administration. It would
also be true to say that the Ombudsman’s investigations and recommendations are an
attempt to correct these errors, restore this trust in the public administration, and ensure
that the acts of maladministration complained about are not committed again. But then it is
entirely up to the public administration and the government of the day to see to it that the
recommendations and observations made by the Ombudsman in his reports are closely
studied and if these are reasonable and persuasive, promptly implemented. The
Ombudsman’s only powers are the ones vested on him by his ordinance and the moral
authority he can command through his work, if carried out with total impartiality,
objectivity, and fairness, objectives to which I am confident the present incumbent is
wholly committed.

Although I am satisfied that from the onset the office of the Ombudsman has received the
trust of the general public, as well as the support and co-operation of the public
administration (with a few notable exceptions) I still feel that better use could and should
be made of his annual reports. As I said during my time in office, the Ombudsman’s annual
reports and special reports should be used much more widely by the administration, the
elected representatives, and aspiring politicians, the media and all those who have an
interest in the social affairs of our community and the way in which these affairs are
administered by our public administration.

The Ombudsman’s reports hold a wealth of information regarding the public
administration’s deficiencies and shortcomings, as well as recommendations which, if
implemented, would correct or improve the services that the public administration give to
the general public.

The Ombudsman’s effectiveness relies heavily, firstly on the attention and trust bestowed
on him by the public he serves, and secondly by the deference and co-operation afforded to
him by the public administration and all elected representatives. The Ombudsman has been
described as an authority which has a large voice and small hands. It is in our best interest
to ensure that this voice continues to be heard, and given the due attention it rightly
deserves so that this contribution may not only continue as at present, but widen and
improve. The contrary would only bring about an erosion of public confidence and the
office of the Ombudsman becoming a dismal cosmetic expensive public experiment
incapable of tackling the administrative problems it was meant to resolve, but then I am
confident this will not happen.

Henry Pinna
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1. INTRODUCTION

1.1 On writing my first annual report, my first words
must refer to Henry Pinna, Gibraltar’s first Ombudsman.

1.2 Henry was appointed Ombudsman in 1999 and
successfully established the Office of the Ombudsman
within a relatively short time. His legacy is good governance
and an indefatigable and unfailing will to serve those who
approach this office seeking assistance. It is as a result of his
efforts that I inherited a well established and successful
Ombudsman scheme. I wish Henry a long and happy
retirement.

1.3 When my appointment as Ombudsman was first suggested to me, my first reaction
was to consider if I was prepared to undertake such a huge responsibility and whether |
could actually measure up to the high standards that my predecessor had set. I knew that I
wanted the opportunity to serve Gibraltar as Ombudsman, however I had to consider this
against the backdrop that I was very happy pursuing my career as a lawyer. In the end,
after a soul searching exercise and much prayer, I decided to accept in the knowledge that I
would give my very best to reach the level of service expected from the Ombudsman.

1.4  Upon my appointment, one of the first things I did was to announce an awareness
campaign. This proved to be successful, although I have not been able to meet all the goals
set within the first year. It is my intention to continue promoting awareness of the role of
the Ombudsman throughout this coming year. I found the visit to the Varyl Begg Estate to
be very rewarding, and I shall soon be embarking on more visits to estates. My staff shall
also visit schools and meet as many pupils as possible to explain our role and that the
Ombudsman is also available to the young.

1.5  This year we received seven hundred and forty complaints, compared to six
hundred and forty five for the previous year. I would like to comment on the high
proportion of complaints that are classified as “Relevant Avenues Not Exhausted”. This
classification means that at the time of lodging the complaint, the person has not exhausted
all the avenues of redress available to him. This year we have recorded a total of three
hundred and ninety complaints with this classification, i.e. a total of 53%. This is similar to
last year when there was a total of 44%.

1.6 It is important to note that those who fall within this classification are given advice
as to how to proceed with their complaint and in many instances we also help by assisting
in writing letters to the entity being complained of. We also provide a follow-up service to
ensure that the complainant’s grievance has been addressed to his satisfaction.

1.7 I would like to report an innovation resulting from an investigation. I suggested that
those members of staff of any government department, agency or other entity offering a
public service, coming into contact with the public should bear an identification badge to
enable the public to easily identify such members of staff. The Chief Secretary agreed with



the suggestion and instructed Heads of Departments to issue members of staff who deal
with the public identification badges. This was introduced as from 2™ June 2003.

1.8  Over the last year, [ have expressed concern at the long delays being experienced
by those in the various housing waiting lists. I have also expressed concerns at the various
waiting lists that exist, i.e. the main list, the social list and the medical list. In my opinion,
an urgent review of the system of classification is required. I would personally advocate for
a single waiting list, with the various committees allocating points according to their
judgement of the circumstances in each application. However, this must surely be a matter
for consideration and debate.

1.9  Tam also concerned at the presentation of cases to the committees. At present this is
done by the Department; I find this practice unacceptable. This system needs reviewing
and perhaps an independent person appointed to make the presentations.

1.10 My aim in producing this annual report is not only to report as per the provisions of
the Public Services Ombudsman 1998, but also to provoke thought as to the general and
specific running of those government departments and other agencies that fall within the
jurisdiction of the Ombudsman. I trust that this report will serve as an additional tool for
those in power to ensure that our public administration provides an efficient and worthy
service to all those who have recourse to it. Importantly, it should also be used to
encourage those who have shown commitment to their work and have consequently
delivered and improved the product.

1.11 The following pages contain a perspective of the past year. I have added
new sections to the report and decided to only include in the main body of the report those
formal investigations that I consider to be of special interest. My aim is to make the report
varied, interesting to read and user friendly. The rest of the formal investigations and those
complaints resolved through the bi-weekly meeting with the Buildings and Works
Department are contained in an annexe to the report. I hope that those who regularly make
use of the Ombudsman’s annual reports will find this new formula acceptable.

1.12 I would like to thank the Chief Minister for offering me the opportunity to
serve my fellow citizens, the House of Assembly for unanimously ratifying my
appointment, all those who wished me well and very especially my dedicated and
supportive staff without whom, my work would not have been possible.









2. MISSION STATEMENT

2.1 The Public Services Ombudsman Ordinance 1998 creates an Ombudsman in
Gibraltar to serve all those who approach him with a grievance that has potentially been
caused by the Public Administration. The Ordinance empowers the Ombudsman to
investigate the reasons giving cause for such grievances and where possible to suggest
changes to the system in order to eliminate a repetition of such incidents.

2.2 Thus, the Public Services Ombudsman serves as an independent “external audit” on
the service provided by the public administration and as a guarantee that reported cases of
maladministration will be thoroughly investigated. This in turn provides a healthier
democracy and strengthens our constitutional rights.

2.3 Perhaps, it is apt to include here what has been the guiding philosophy ever since
the opening of the Office of the Ombudsman in Gibraltar. The message contained speaks
for itself and needs no further comment.

Words of Wisdom

A customer is the most important
VISitor on our premises.

He is not dependant on us.
We are dependent on him.

He is not an interruption to our work.
He is the purpose of it.

He is not an outsider to our business.
He is a part of it.

We are not doing him a favour by serving him.
He is doing us a favour by giving us an opportunity to do so.

Mahatma Ghandi












3. QUALITY OF SERVICE & SATISFACTION SURVEY

3.1 After a year serving Gibraltar as Public Services Ombudsman, I have come to
realise that, notwithstanding the fact that I believe that this Office is providing a service of
the highest standard for those who come to us with their grievances, there is no procedure
in place to obtain feedback from those whom we serve. I have therefore decided to
introduce as from the beginning of February 2004 a quality of service and satisfaction
survey that will involve all those who make use of our services.

3.2 Itis true that in Gibraltar, the Ombudsman is subject to supervision by the House of
Assembly, before whom the Chief Minister lays the Annual Report for consideration.
However, this form of supervision leaves room for improvement. The fact is that it is up to
the person acting in the function of Ombudsman to carry out his own supervisory measures
in respect of his administration, including himself.

3.3 As from February 2004, every person who comes to us for assistance will be asked
to fill in a questionnaire (we are in the final stages of compiling the form). I give my
pledge that the results will be published twice a year and, needless to say, a detailed
account of our performance will be included in future Annual Reports.

3.4 I am confident that this exercise will serve to strengthen the trust that the People of
Gibraltar have placed in the Ombudsman. It will also serve to show that all of us who work
in this office are willing to subject ourselves to examination and supervision.

3.5 My expectation is that this continued exercise will assist me, and future
Ombudsmén, to identify deficiencies and implement corrective action. It will also serve as
a constant supervision and examination of our performance.












4. AWARENESS CAMPAIGN

4.1 The Office of the Ombudsman was first opened in Gibraltar in 1999. From the
outset, Gibraltar’s first Ombudsman Mr Henry Pinna embarked on making everybody in
Gibraltar know what the Ombudsman could do for them. To this effect, he mailed a leaflet
entitled “Can We Help” to every address in Gibraltar, describing the work that the
Ombudsman was empowered to carry out and how he could help the citizen who felt
aggrieved resulting from administrative action.

4.2 Coinciding with my appointment as Ombudsman as from the beginning of 2003, 1
embarked on a still ongoing awareness campaign. The idea was to explain as widely as
possible the functions and the service offered by the Ombudsman. Consequently, in
January 2003, I issued a press release announcing the launch of the awareness campaign.

“As the public may be aware, upon the retirement of Mr Henry Pinna, Mario Hook
was appointed as the new Public Services Ombudsman as from the 1" January

2003.

Coinciding with this change, the Ombudsman will be embarking on an awareness
campaign in order to explain as widely as possible the functions and the services
offered by the Ombudsman.

To this effect, the Ombudsman wishes to announce the following:

1. The Ombudsman would like to invite all representative organisations to
visit his offices to enable him to explain the work of the Ombudsman and
also to identify areas where he may be of assistance to them. In this respect
the Ombudsman urges all representative organisations to get in touch with
his office (Tel 46001) to arrange appointments.

2. The Ombudsman will be extending an invitation to the Director of
Education to arrange for all schools to visit his offices in order to create
awareness, from an early age, of the role of the Ombudsman in the
community.

3. The Ombudsman, together with his staff, intends to visit, on dates to be
announced, all the estates and areas in Gibraltar. The idea being that on
such dates the office of the Ombudsman will operate from such estate or
area. The Ombudsman shall contact, where available, tenants’ associations
in order to make the necessary arrangements.

4. With immediate effect, the office will remain open to the public throughout
the lunch hour, thus making it available to those who because of work
commitments find it difficult to attend during normal working hours. The
new opening hours to the public are from 8.30 a.m. through to 2 p.m.



43 To date the campaign has produced positive results and our workload has increased,
although I must state that I have not been able to meet my goals set for 2003. The
campaign will resume as from January 2004 when we shall continue visiting housing
estates and schools throughout Gibraltar and in general making our work known to as
many people as possible.

4.4 1 also hope to enhance our website in the coming months and will consider the
possibility of accepting complaints via e-mail.

4.5  One positive result of the campaign was that for the first time a complaint was
lodged by three young children. I am happy to announce that we are now in the final stages
of completing a leaflet aimed at the young, which will be entitled “The Ombudsman is also
for you”

4.6 Of course, I also wished to increase awareness of our work within those
departments and other entities subject to the jurisdiction of the Ombudsman. Consequently,
as from February 2003, we have been submitting monthly statistical information to all
those departments against whom complaints have been lodged.

4.7  The statistics are provided with an explanatory table as follows:

COMPLAINT WITHDRAWN: refers to complaints that have been
lodged and withdrawn by the Complainants before any action has been
taken.

OUTSIDE JURISDICTION: refers to complaints that have been lodged
and after an initial review it has been decided that they cannot be
investigated because they fall outside the Ombudsman’s jurisdiction as per
the Public Services Ombudsman Ordinance 1998, e.g. labour-related
matters, private entities, judicial matters, etc.

AVENUES NOT EXHAUSTED: refers to complaints where the
Complainant has not exhausted his/her avenues of redress. The Office of the
Ombudsman is a complaint mechanism of last resort. The complaint is
logged in the Office of the Ombudsman and advice is given to the
Complainant on how to proceed with their complaint before the
Ombudsman can actually investigate the allegations of the complaint.

UNDER CONSIDERATION: refers to complaints that have been accepted
by the Ombudsman. Before initiating any investigative action, the
Ombudsman first considers the gravity (seriousness) of the complaint and
what route to take. These can warrant either an informal or a formal
investigation. If the complaint warrants a formal investigation an extensive
report will be written and also included in the annual report in accordance
with the Public Services Ombudsman Ordinance, 1998.



4.8 I have to state that, in general, this innovation has been positively received and in
the main we have had requests from departments for more information in order to address
grievances at an early stage, often before it is formally put to them. This can only be

positive.












5.  CONFERENCES AND MEETINGS

5.1 One of my aims is to take Gibraltar’s Ombudsman into the international arena. I
believe that by fostering our international relations we can only but enhance the service
that we provide to those who approach us seeking assistance and advice.

United States Annual Conference — Honolulu, Hawaii

5.2 I was invited to attend the anniversary conference of the United States Ombudsman
Association. The theme of this conference was “Now More Than Ever: The Value of the
Public Sector Ombudsman”, and was held in Honolulu from 17" to 19" September 2003. I
found this, my first ombudsmén conference, very rewarding. There were concurrent
sessions and I enrolled in the theme track for new ombudsmén orientation. I found the
sessions most interesting and must confess that I learned new investigative techniques and
approaches to complaints.

53 One thing was evident, that is that most public sector ombudsmén have and are
faced with the same problems. However, I must add that we can be satisfied with the
ombudsman scheme that operates in Gibraltar. I found it second-to-none and during, and at
the end, of the conference Gibraltar’s Ombudsman received very positive comments and a
high level of approval.

5.4 The conference ended with a keynote speech by Clare Lewis QC, Ombudsman for
Ontario, Canada and President of the International Ombudsman Institute. The following is
a small extract from his speech. Referring to the work of the ombudsmén, he said, “We
represent the core value of democracy, the obligation of government to afford all members
of the public not only security but justice, fairness and, when appropriate, correction of
error and provision of redress.”

Meeting of Public Sector Ombudsmén — Valetta, Malta

5.5 Three times a year, there is a meeting of the Public Sector Ombudsman for
England, Scotland, Wales, Northern Ireland and the Republic of Ireland. Recently, at his
own request, it was agreed to include the Public Services Ombudsman for Malta. In August
2003, I received an invitation to join this group at their next meeting.

5.6  The venue for the meetings is rotated amongst the various Ombudsmin offices and
is chaired by the Ombudsman hosting the meeting. The next scheduled meeting was held,
at the invitation of the Maltese Ombudsman, Mr Zammutt, in Valetta, Malta on Friday, 140
November 2003.

5.7  As with the USA conference, | found this meeting very rewarding. Again, I learnt
that most ombudsmén are faced with similar problems and was able to appraise that we
have a very good ombudsman scheme here in Gibraltar.



5.8 One of the main concerns raised was the conflict, so far as the ombudsman is
concerned, between the Data Protection Act and the Freedom of Information Act. Similar
provisions do not as yet apply in Gibraltar, however, it made me aware of certain issues
pertaining to the vast amount of information that we hold on record.

5.9 I am happy to announce that my invitation to host the September/October 2004
meeting in Gibraltar was accepted. My staff and I are already looking forward to this event.
I have already written to the Chief Minister seeking his support for this event.

Placement in York, England

5.10  One of my Investigating Officers spent two weeks working at the office of the
Local Government Ombudsman in York. He now writes his account of the placement.

5.11  On my first day I was invited to attend a seminar on Maladministration & Injustice.
I learnt that the Local Government Ombudsman’s (LGO) approach to complaints was,
essentially, the same as in Gibraltar. However, a lot more weight appeared to be focused
on the issue of injustice. Without any actual or substantial injustice, complaints would not
be investigated even if maladministration could be proved. Additionally, if an injustice was
detected, the compensation to the Complainant would be substantial (and usually financial
in nature).

5.12  Compensation, or ‘settlements’, were of particular interest. If a Complainant made
a complaint which contained sufficient elements of maladministration and injustice, and
the Local Council concurred with the Ombudsman’s decision, then a settlement would be
agreed. An example of this would be where a Council flat being rented out to a member of
the public was in such a dilapidated state that it could be classified as uninhabitable. In
such cases the tenant’s rent would be reduced to reflect the state of the flat, this could even
be backdated to highlight the length of time that the tenant had endured living in
unacceptable conditions.

5.13 I was invited to a seminar on Equal Opportunities. The seminar highlighted
concerns over the lack of complaints received from ethnic minorities, this was perceived to
be as a result of the ethnic minorities lack of faith in the ‘system’.

5.14 I also met a representative of the Parliamentary and Health Services Ombudsman.
The representative informed me that if Gibraltar’s Ombudsman ever needed their services
(such as in cases dealing with medical/clinical matters) they would be happy to assist.

5.15 On two occasions I visited Manchester with the LGO’s Investigating Olfficers. In
the first trip, the Investigating Olfficer interviewed a school’s Special Education Needs
Case Officer (SENCO), and then went to Manchester’s LEA, where he interviewed staff
who had been dealing with the children involved in his case.

5.16  The second occasion was with another Investigating Olfficer who was visiting three
Complainants in order to establish whether or not their complaints genuinely involved
maladministration and injustice.



5.17 I also had the opportunity to meet the staff responsible for dealing with complaints
at first instance. Their priorities were to answer all incoming telephone calls and assist
members of the public with their inquiries. Potential Complainants would then be sent a
form that provided them with the opportunity to write out their complaint, answer some
questions, and return the form by post.

5.18 All in all, the York experience was definitely worthwhile. It gave the Office of the
Ombudsman an opportunity to make new friends (who share the same vocation) and
presented our Office with the opportunity to learn the different techniques and approaches
adopted by a fellow Ombudsman organisation.












6. HIGHLIGHTING GOOD PERFORMANCE

6.1 The Ombudsman receives complaints about injustice and maladministration from
aggrieved persons against government agencies, officials and employees. The Ombudsman
has powers to investigate, criticise, recommend corrective actions and, generally, to
publicize administrative actions that have caused an injustice or have resulted in
maladministration. By the same token, I am of the opinion that the Ombudsman should
also highlight those individuals and organisations that can serve as examples of good
administrative actions. These examples will become the benchmark for others to emulate
and will also be the standard that the Ombudsman will expect to find when conducting
investigations. It is with this in mind that I have decided to include in my annual reports
examples of good administrative actions that [ have encountered during that year.

Aqua Gib Ltd (formerly known as Lyonnaise Des Eaux (Gibraltar) Limited)

6.2 Resulting from a complaint, I met with Lyonnaise’s management team and had an
opportunity to question them in detail about their reporting and complaint handling
procedures. I was satisfied that their system meets the standard expected from such an
organisation and their system is designed to offer an efficient and timely service to
customers.

6.3 The following is an overview of their system.

6.4  The Customer Contact Management System (CCMS) was developed in 1997 to
provide efficient and effective services to their customers.

6.5 In order to achieve predefined Quality Standards and compliance with ISO 9001 all
incoming contacts and issues raised are logged into the system. These contacts include
counter, telephone, e-mail and post. They range from account opening, cash transactions,
queries and information relating to metering, billing, quality of supply and technical issues.
The system is utilised for both potable water and electricity services and is accessible via
the internal computer network throughout the company.

6.6 The CCMS provides on screen information on the status of customer accounts,
metering, billing, meter location and technical details.

6.7  The System allocates a unique reference number on all incoming contacts for
traceability. The issues raised can be responded to on the spot or reassigned to another
more suitable person. The aim is that all contacts raised are looked into and replied to
(closing the loop). The logging of all contacts has generated historical information via a
notes system that is attached to the customer accounts and is also available on screen. This
has been instrumental in achieving customer satisfaction of their service.

6.8  The process enables the company to monitor and control all issues to standards of
performance that fall within its quality objectives. The statistical data produced provides
management with the information to ensure that the necessary standards are met
throughout the company.



6.9  The experience gained in operating this system has enabled management to identify
areas of improvement, which are addressed on an on-going basis.

The Commissioner of Income Tax

6.10  Upon receipt of a complaint against the Income Tax Department, I wrote to the
Commissioner of Income Tax explaining that the Complainant had been trying to resolve
issues relating to his tax assessment but to no avail. Within a short time, I received a
satisfactory explanation as to why the Complainant’s inquiries had gone amiss and the
Complainant received a detailed letter from the Commissioner explaining the reason for the
delay, offering an apology and informing him that the Commissioner would be personally
dealing with his complaint.

6.11 In my opinion, this is good administrative process and practice, which can only
serve to enhance the service offered by this department.

Principal Secretary, Ministry for Tourism and Transport

6.12  We received a complaint (see CS/497) in respect of what can only be described as
bureaucracy at its worst. The Complainant wrote to us in desperation explaining that he
could not see the sense in the explanations being given and that it seemed to him that he
had come against a brick wall. His complaint was in respect of a request that he had made
in error for a duplicate log book for one of his vans.

6.13  Upon notification of the complaint, the Principal Secretary immediately took
positive action and informed me that the fee paid by the Complainant would be returned to
him. He would also meet with the Chief Examiner to determine whether they needed to
change their procedures or whether a change in legislation was required to avoid a
repetition of an incident as that being complained of.

6.14 By letter dated 20™ August 2003, the Principal Secretary informed that the Chief
Examiner had confirmed the arrangements he had put in place to avoid a repetition of the
circumstances that led to the Complainant’s grievance. All requests for refunds would in
future be channelled through the Executive Officer of the Licensing Division. He further
explained that the period required for the processing and issue of any document was one
week. The Chief Examiner had given instructions to the Executive Officer in charge of the
Licensing Division that any member of the public who submitted an application for a
service and then requested a refund or cancellation of the request for the service in
question, would be given a full refund of the fee paid if the application for cancellation was
made before the expiry of the issuing period. This would apply even if the document had
already been prepared and was ready for collection. If a member of the public chose to
cancel an application after the standard issuing period, he would not be entitled to a refund.

6.15 The Principal Secretary was of the opinion that this system would prevent a
repetition of the circumstances that led to the complaint.

6.16 I believe that this is the sort of prompt and efficient action that is required from a
head of department when a complaint is brought to his attention. The Principal Secretary’s



actions are highlighted to serve as an example of good administrative process for others to
follow.

Chief Executive — Technical Services Department

6.17 In July 2003, I received a letter from a lady, complaining at the state of the
pavements in an area within Devil’s Tower Road. This complaint had not previously been
put to the relevant department, i.e. the Technical Services Department. I therefore
forwarded the letter to this Department and duly informed the lady.

6.18  Within days the Chief Executive wrote informing her that he had asked for the
matter to be investigated and in parallel to this he had given instructions for the necessary
works to be undertaken as a matter of priority. He then informed her that he would revert to
her with an explanation as to why the delays had occurred. As promised, in due course, the
lady received a full explanation.

6.19  The actions of the Chief Executive were both pro-active and efficient and can only
be classed as the proper manner to act when a citizen complains.

6.20 I wish to offer my congratulations to all the above and hope that the House of
Assembly will also find it appropriate to extend their congratulations.

OMBUDSMAN’S ANNUAL AWARD

6.21 The above instances of good administration are not exhaustive (but deserve special
mention). During the year, there have been some other examples of good administrative
practice from officers who have also shown a high degree of commitment to the public
whom they serve.

6.22 This Office has devised what we consider to be a novel idea. Beginning in
December 2003, we shall present an annual award to the “Most Deserving Public Servant”.

6.23 It is envisaged that not only will the award serve to highlight the good work of the
chosen winner, but it will also assist in the Ombudsman’s on-going awareness campaign.
In this instance, it is hoped that the awareness will be created mainly amongst those who
work in the Public Sector. However, because it will be announced in the press, it should
also contribute to create awareness of the Ombudsman amongst the public in general.

Criteria

6.24 In order to establish a fair criteria to select the winner, we have decided that the
Ombudsman will select a minimum of three candidates and then give a short presentation
to his staff as to why he has chosen each of the candidates. The staff will then vote to
choose the winner. It is important to note that the Ombudsman will select the candidates
but will not vote.

6.25 When deciding on candidates, the Ombudsman will consider the approach to the
Ombudsman’s inquiries of those officers with whom he has had contact throughout the



year. It will be immaterial if the contact has been on just the one occasion or more. The
emphasis will be on the ability displayed by the candidates to provide an efficient service
that meets the expectations of a modern society.

6.26 The staff at the Office of the Ombudsman have decided that the First Annual
Ombudsman Award to the Most Deserving Public Servant should be presented to Mr
Michael Gil, Chief Executive, Technical Services Department. Congratulations.









7. PERSONAL PERSPECTIVE

7.1 Each year, the Annual Report will include a personal perspective by different
officers of his/her role within our office. It is hoped that this exercise will further assist in
bringing the work of the Ombudsman closer to the public.

7.2 When someone comes to the office of the Ombudsman, the first person that they
will meet is the Public Relations Officer. The following is her own description of her role.

FROM THE PUBLIC RELATION OFFICER’S DESK

Need Help?

What to expect when vou first come to the office of the Ombudsman.

7.3 As Public Relations Officer (PRO) I deal with complaints at their first point of
entry. Complaints are taken in person, over the phone, by letter or via e-mail. It is always
advisable to try and make an appointment, but our policy is to be ready to help as soon as
someone walks in.

7.4  One of my first roles as PRO is to inform the client that the Ombudsman is an
independent authority. Complaints that an act or decision is unreasonable, unjust,
oppressive, discriminatory, or wrong, in any manner or form are investigated and impartial
and unbiased conclusions reached. Our jurisdiction covers all Government Departments
and Agencies as well as providers of some services. (These are contained in the schedule of
the Public Services Ombudsman Ordinance 1998.)

7.5 The Office of the Ombudsman is a complaints mechanism of last resort and this is
something that I try to make very clear to everyone who comes asking for assistance. I take
my role as advisor very seriously and with over four years experience at this post I consider
myself to have developed a wealth of information that I try to use to the prospective
complainants’ best advantage.

7.6 Itis at this initial stage of the complaints handling procedure where I also get to put
my counselling qualifications into practise. At times the kind of problems I encounter can
be emotionally draining and challenging, not only for the complainant, but also for me in
trying to give 100% attention in an effort to offer help and assistance. Clients sometimes
feel very defensive, angered, and frustrated with the problems they have, as it is normally
at their lowest, most desperate point, that they decide to contact the Ombudsman Office. |
personally feel that listening and empathizing is an important aspect of my job. I have
found that at times, just having someone listening to your concerns is all the help that the
person may need.

7.7  Exploring and identifying the problem is the second stage of my work and again |
tend to get the client as involved as possible so that a clear, unambiguous picture is formed
of the events leading up to the complaint. On occasions I might ask the client how he
would see the problem being solved. I have found this method of gathering information



very useful as it helps the client see his problem from another angle and understand that
there may not have been any wrong-doing from an administrative point of view.

7.8 Often a competent source of advice is a sufficient remedy in itself. When the Office
of the Ombudsman was opened it was found that one of the most important areas lacking in
Government Departments was that of advice giving. Clients complained that they did not
know how to go about solving their problems but once armed with the information and
advice we could provide for them we found that a lot of complaints were, and still are,
resolved at an early stage.

7.9  Those complaints resolved at an early stage are logged in our database system as
having been investigated ‘informally’. Those which the Ombudsman decides merit a full
investigation are recorded as ‘formal complaints’ and investigated by our Investigating
Officers. A lot of complaints are also recorded as ‘Relevant Avenues Not Exhausted’
(RANE). This is where the complainant leaves our office with a clear idea of the actions he
can take to sort out the problem before seeking the Ombudsman’s assistance. On most
occasions this might include some letter writing to the relevant department. Our service to
the public has therefore also increased to include helping prepare drafts of such letters of
complaint.

7.10 It is necessary to highlight that the Ombudsman is not a pressure group, and as such
problems may not be resolved as promptly as a complainant may wish. The Ombudsman
will look at the problems that need to be addressed in order to prevent a reoccurrence of the
same problem, so that the ‘complaint’ and not so much the ‘complainant’ is our main
concern. It has come to our attention that as a result of this, complainants are sometimes
disillusioned that taking the path of the Ombudsman can also mean that the problem is not
solved within the same day. Personally, I must admit, that being the person to have had
first contact with the client, and hearing their concerns at their most desperate time means
that I too have to remind myself of the Ombudsman’s role. A way of combating this is
having the peace of mind that the alleged injustice will be investigated fully and
extensively, and hopefully, if it is concluded that there has been an act of
maladministration, a permanent solution may be found or a recommendation made to
Government so that others will not have to suffer the same injustice.

7.11  On the same note I feel that it is important to explain that justice and the law are not
necessarily the same. For example, someone complaining that they are not getting enough
social assistance might complain that it is an unjust situation, but when investigated it is
found that the benefit given is legally correct. In this respect the Ombudsman may find that
there has been no act of maladministration but may express some views in an effort to help
better the system.

7.12 At the Office of the Ombudsman you will find the highest form of professionalism
and every query or complaint received will be logged in our database system with the
strictest of confidentiality. This also provides us with a means of gathering information and
highlighting areas of concern. Such statistics are analysed at the end of the year as we
prepare for our annual report which is presented to the Chief Minister, and later, made
public for the People of Gibraltar.



7.13 T applied for this post not really knowing where this job would take me or how well
the Office of the Ombudsman would be received by the public or the Administration.
Today I can say that these years of hard, dedicated work from a team of only five people
has elevated the meaning of the Ombudsman from an unknown word to a widely used
public facility with all the authority and prestige it merits and deserves. Personally my
duties as PRO have given me an insight into Gibraltar’s social environment that I was blind
to before. This work has developed my sense of respect for people and their rights and
given me a very rewarding and satisfying job.












8. WORKLOAD

Complaints received, completed and current by month — 2002 & 2003.

Figure 1 2002 2003
Received  Completed Current Received Completed  Current

55 45
January 79 99 35 79 56 68
February 51 50 36 56 52 72
March 51 51 36 55 59 68
April 70 68 38 60 41 87
May 63 70 31 87 70 104
June 55 55 31 74 75 103
July 55 58 28 65 73 95
August 46 37 37 56 59 92
September 38 35 40 62 66 88
October 60 65 35 66 61 93
November 64 50 49 61 72 82
December 13 17 45 19 47 54

TOTAL 645 655 740 731

Enquiries 54 67

8.1 The total number of complaints received throughout the year 2003 was 740. This
represents a monthly average of 62 complaints, which translates as 8 more complaints per
month than the previous year (2002). The monthly average number of complaints received
for the year 2002 was 54 (See Fig 1).

8.2  There has been a steady flow of complaints lodged at our office, but, in particular,
the month of May saw the most complaints received. Consequently, during May there were
87 complaints. December was the month, which had the least number of complaints at 19
although one must highlight that the Office, as in previous years, closed on the 16™
December to finalise the Annual Report. June was the month when most investigations
were completed. (74)

8.3 In total, 2866 complaints have been completed between April 1999 (when the
Ombudsman Office was first opened) to the present date (end of December 2003).



Table showing complaints received and completed per month
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8.4 At the end of the year 2003, approximately 93% of complaints had been processed
leaving 54 to be brought forward to the year 2004.




Complaints received against Govt. Depts and Agencies at end of December 2003.

Figure 3
DEPARTMENT/AGENCY 2003 DEPARTMENT/AGENCY 2003

Attorney General’s - Housing Agency 214
Buildings and Works 101 Income Tax Office 10
City Fire Brigade 1 Judiciary (Magistrates, Supreme) 12
Civil Status and Reg Office 24 Land Property Services Ltd 18
Companies House (Gib) Ltd - Lyonnaise Des Eaux Ltd 6
Customs 3 Office of the Chief Minister 2
Development & Plan Commission - Personnel 13
Education and Training 17 Procurement Office 3
Elderly Care Agency 3 Prison Service -
Electricity 3 Reporting Office (Ministry for Housing) 4
Employment Service 8 Royal Gibraltar Police 30
Environment 4 Security and Immigration Ltd 1
Environmental Agency Ltd 6 Social Security 51
Financial & Development Sec - Social Services Agency 26
Gibraltar Audit Office - Sports 2
Gibraltar Broadcasting Corp - Technical Services 11
Gibraltar Health Authority 64 Tourism and Transport 23
Gibraltar Philatelic Bureau Ltd - Trade, Industry and Tel 7
Gibraltar Post Office 1 Traffic Commission 4
Gibraltar Telecom 4 Treasury 3
House of Assembly - Others (Miscellaneous) 1

TOTAL : 680

8.5 In total 740 complaints were received between January 2003 and December 2003 of
which 60 were against private organisations and hence outside the Ombudsman’s
jurisdiction. This left a total of 680 complaints received against Government Departments
and Agencies.

8.6 During 2003 there has been a significant increase in complaints received against
both the Housing Agency and the Gibraltar Health Authority. (181-214 and 34-64
respectively)

8.7  There has also been a slight increase in complaints received against the Buildings
and Works Department, the Department of Social Security and the Royal Gibraltar Police.
(98-101, 42-51 and 26-30 respectively) Notwithstanding the above comments, there has
been a decrease in complaints received against the Civil Status and Registration and the
Income Tax Office (32-24 and 21-10).

8.8  Additionally, there have also been new inclusions in this year’s report such as the
Reporting Office. This division was previously answerable to the Buildings and Works
Department (which also forms part of the Ministry for Housing), however, it has
subsequently been moved from location and brought directly under the ambit of the
Ministry itself.




8.9 This year the Housing Department and the Buildings and Works Department have
again attracted the most complaints, with 31% and 15% respectively. There were also a
significant number of complaints against the Gibraltar Health Authority (9%) and the
Department of Social Security (8%)

8.10  Other Departments followed closely in numbers of complaints received. These

were the Royal Gibraltar Police, the Social Services Agency and the Civil Status and
Registration Office with 4% each and Tourism and Transport with 3% of the complaints.

Complaints received by Govt. Department or Agency in 2003

Figure 4
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8.11  All the remaining Departments or Agencies listed in Figure 3. Page 49 made up
the rest of the complaints, (22%) of the pie-chart.















9. OMBUDSMAN’S REVIEW

9.1 DEPARTMENT OF BUILDINGS AND WORKS

9.1.1 Towards the latter part of 2002, the Government of Gibraltar implemented reforms
affecting the management structure of the Buildings and Works Department (‘the
Department’). The aim of these changes was to improve on the many ills that plagued this
Department; levels of complaints were rocketing and public confidence was at an all time
low.

9.1.2 In his previous report, the Ombudsman stated that although the number of
complaints against this Department had not significantly diminished throughout 2002, he
had been able to notice some improvements in the Department’s performance. At least
there was a frank and open acknowledgment that its performance was pretty poor and was
in need of an overall improvement. He was cautiously optimistic that the Department was
on the process of being revamped, but warned against complacency.

9.1.3 Soon after I took office I met with the management team and was able to ascertain
for myself that there was a willingness to address the appalling track record of this
Department and they welcomed any assistance that the Ombudsman could offer.

9.1.4 In a spirit of co-operation and in an attempt to minimize the countless letters that
flowed from the Ombudsman’s office to the Department it was decided to hold bi-weekly
meetings, to consider complaints. The Department’s Project Manager became the liaison
officer and much of what has been achieved is as a direct result of the proactive approach
he adopted at these meetings.

9.1.5 The positive approach at these meetings allowed the Department and the
Ombudsman to communicate more effectively. The Ombudsman highlighted the
Department’s practices that attracted the most complaints and recommended ways to
redress them. In turn, the Department was able to show the Ombudsman the day-to-day
reality of the problems they regularly encountered. The main problem was a serious
backlog of incomplete, altogether uninitiated or faulty works.

9.1.6 On various occasions, the Project Manager highlighted the high degree of
absenteeism prevalent in the Department. The Ombudsman was also informed that, due to
staff being absent, at times, despite the issuing of instructions by the Project Manager for
certain works to be carried out, the limited workforce available impeded any action from
being taken. On average, out of a total of one hundred and eighty six employees, there are
twenty eight employees absent every day of the week.



Table 1 illustrates the absenteeism affecting the Buildings and Works Department, it is based
on sample statistics provided by the Department.

Major works depot 6 30 120 1,440
Flat refurbishment depot 7 35 140 1,680
Maintenance Response (East) depot 10 50 200 2,400
Maintenance Response (West) depot 5 25 100 1,200
Total 28 140 560 6,720

9.1.7 The Department’s on-going programme of works is also disrupted by emergency
works. There is an average of five emergencies lodged at the Reporting Office every day
and these take immediate precedence over the on-going works.

9.1.8 Many of the formal investigations and those other complaints resolved through the
bi-weekly meetings have been sustained even though many of the actions complained of
are as a result of the previous poor management that plagued the Department. Irrespective
of the claim on absentee workers and the historical backlog of works, it is the Department
that has failed the consumer.

9.1.9 Although there are significant overall improvements in the Department, it has not
yet been able to deliver the kind of service that members of the general public expect and
are entitled to. At present, the Department enjoys a new management style that appears to
be heading towards the eventual delivery of a service worthy of those who need to seek
their assistance. It is to be hoped that throughout the coming year the historical backlog of
pending works will be reduced to an acceptable level. The Ombudsman will continue to
offer assistance and identify areas where improvement is required. Of course, the
Department’s performance will be closely monitored in order not to allow any reported
instance of maladministration to go unchallenged.

9.1.10 To end this overview, I have chosen to insert an extract from a letter by the
Department to us illustrating the new relationship that exists with the Ombudsman and
their desire to deliver a better and improved service to the public:

“We are extremely happy and satisfied with our mutual approach in addressing
complaints against the Department and the way in which we are now working
together to provide a faster better service to all concerned.

This new procedure has indeed reduced the amount of Departmental
time/resources required investigating and responding to inquiries.

Building and Works does not consider the Office of the Ombudsman as a
pressure group but rather as an important tool for the general public to use to
put right any grievances they might have against any Government department.

Al the Department wishes to achieve is better all-round service to all
government tenants and to improve efficiency.”



CASE REVIEWS

CS/387

Refusal to compensate for the losses the Complainant incurred when his/her flat was
flooded.

Classified as Not Sustained

CS/430
Delay in carrying out repairs pertaining to water penetration problems.
Classified as Sustained

CS/443

Failure to pursue the theft of public funds and forcing the Complainant to bear the
consequences of the theft.

Classified as Sustained

CASE NOT SUSTAINED
CS/387

COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND WORKS OVER ITS
REFUSAL TO COMPENSATE THE COMPLAINANT FOR THE LOSSES SHE
INCURRED WHEN HER FLAT WAS FLOODED

1. The Complainant felt aggrieved because her neighbour’s sewage pipe burst and flooded her
flat and this led to alleged losses of over £7,000 in damaged property.

2. On 9" January 2002 the Complainant’s flat was flooded. Apparently her neighbour had
privately installed a new bathroom suite which sustained damages that led to a burst pipe, which
was the cause of the flooding.

3. The Complainant reported the flooding at the Reporting Office on the same date as it
occurred. An initial site inspection could not be arranged until 22" February 2002, i.c. after the
event. By this time the Complainant had disposed of her damaged property because she alleged the
smell of sewage emanating from the said property was too terrible to tolerate.

4, At the time Government instructed their then insurers (“the Insurers™) to investigate. The
Insurers sent their Loss Adjuster to carry out an assessment. The Loss Adjuster concluded that
Government was not liable because they had not been negligent. Additionally, the Complainant’s
neighbour had installed the said bathroom suite without the necessary permission, which should
have been sought from the Ministry for Housing prior to commencement of any such works.

5. During the investigation the Ombudsman felt that the Insurers may have covered
Government for issues pertaining to ‘accidental loss or damage’, which indicated negligence did
not always need to be proved to ascertain liability.

6. In January 2003 the Department of B&W instructed the Loss Adjuster with the task of
ascertaining any liability; this was decided as Government now handled claims relating to loss or
damages themselves. He again concluded that Government could not be liable as they had not been
negligent. Additionally, the Loss Adjuster explained that because the Complainant had thrown



away all the alleged damaged goods (which amounted to over £7,000 worth of damages) there was
no way of verifying the Complainant’s claim.

7. Ultimately, the Chief Executive of Buildings and Works was the authorised Officer to take
a decision on the matter. He decided to make an ex gratia payment amounting to £750. This was
the sum recommended by the Loss Adjuster who recommended that no other payment be made for
two reasons. Firstly, that he did not feel Government could be held liable for damages deriving
from another tenant’s negligence. Secondly, the Complainant had disposed of all the damaged
goods and he was not prepared to accept the loss of £7,000 without substantial proof.

8. The Ombudsman noted that the flooding had occurred on 9™ January 2002 and although
B&W personnel did visit the premises on the same date, the Loss Adjuster only carried out his
inspection on 22" February 2002. There had been a delay of over six weeks from the date when the
flooding occurred to the date when a formal assessment was carried out. This was a source of
concern as otherwise the damaged property could have been documented. The property had only
been disposed of because of the pungent sewage smell allegedly emanating from it.

9. The Ombudsman also considered the Chief Executive’s position. He needed to consider the
fact that an innocent third party (in this instance, a Government tenant) had sustained damages as a
result of her neighbour’s actions. Additionally, the Department of B&W also had a responsibility to
ensure Government tenants’ homes did not breach the Tenancy Agreement. The Tenancy
Agreement provided for peaceful enjoyment of the premises (paragraph 3) and written notifications
before private works are carried out on Government property (paragraph 2 part 10). However, the
Housing Department was the pertinent authority for such issues, and the Complainant had been
seeking redress from B&W.

10. Notwithstanding the above, the Ombudsman pointed out that the Complainant did not have
any household insurance; if she had, she may have been better placed to recover some of the losses
she sustained. The Ombudsman highlighted the fact that it was not Government’s responsibility to
get this type of insurance on behalf of tenants. If individuals chose not to hold household insurance
for themselves, then this was a risk which they (and not Government) had decided to take.

11. The Ombudsman noted that the ex gratia payment being offered to the Complainant was
not accepted by her. The Loss Adjuster met with her informally and invited her to accept the sum
of £750. She refused the offer and, pursuing the Ombudsman’s advice, asked for this offer to be put
to her in writing — together with a breakdown of the criterion used to reach the said sum.

12. The Loss Adjuster refused to do this. The Ombudsman felt it necessary to stress that any
offer made by a Government Department to a member of the public should be done in writing.
Additionally, a member of the public is entitled to be given all the pertinent reasons leading to a
decision. The Ombudsman stated that if an offer of this nature were to be made, then it should be
done in writing; clearly and with as much detail as possible to satisfy any reasonable question such
persons may have.

13. The Complainant had not helped her case by disposing of all the damaged articles; she had
not taken any photos and neither had she in any other way contemporaneously documented the
disposal of the damaged goods. She thus deprived herself of the availability of evidence for the
Loss Adjuster, at first instance, and then the Department of B&W.

14. The Ombudsman concluded that the Department of B&W had not committed any wrong
doing nor had their actions amounted to maladministration. He proceeded to add that he was
pleased to see this Government Department make an effort to compensate in some measure the



Complainant for her losses, even though they were not legally required to do so. With these
comments the Ombudsman closed this report.

CS/430

COMPLAINT AGAINST THE BUILDINGS AND WORKS DEPARTMENT OVER
DELAY IN COMPLETING REPAIRS PERTAINING TO WATER PENETRATION
PROBLEMS

1. The Complainant felt aggrieved because despite reporting water ingress problems to the
Buildings and Works (B&W) Department during December 2000, by April 2003 the required
works had still not been completed.

2. The Complainant first reported the water penetration problems to B&W during December
2000. At this time the leak in question was relatively small. However, it transpired that the
Complainant had reported the problem as an emergency and, when she started making inquiries
during January 2001, she was advised to phone the Reporting Office during normal working hours.
The Complainant followed these instructions; additionally she continued to phone regularly and
went in person to the Reporting Office about once a month.

3. On 24™ December 2001 the Complainant had to phone the emergency number once again,
due to the severe rains; the water ingress problem had worsened. An Inspector was sent by B&W,
who said that nothing could be done until the downpour of rain stopped. The Complainant had no
choice other than to cover her floor with towels and buckets. When the rains stopped the
Complainant started phoning the Reporting Office once again.

4, In January 2002 the Complainant was told, by the clerks at the Reporting Office, to contact
Officer ‘A’ — they gave her his number. Officer ‘A’ told the Complainant that he could not do
anything until Officer ‘B’ authorised the setting up of scaffolding. Officer ‘A’ gave the
Complainant two telephone numbers and advised her to try and contact Officer ‘B’.

5. The Complainant tried phoning all the numbers she was given. However, she contends that
Officer ‘B’ was never in his office, neither did he return her calls. Whenever she visited Officer
‘B’s office she was allegedly told that he was on leave, or that he was out of the office. In February
2002 the Reporting Office advised the Complainant to try the Town Range Office. The
Complainant did not recall who she spoke with, however as a result a plumber was sent to her flat,
but he was unable to carry out any repairs. After further complaining an estimator was also sent; the
Complainant alleges that all he did was write another report and inform her that Officer ‘B’ had to
give the go-ahead before any works could be started.

6. Scaffolding had been erected during May 2002 and following the Ombudsman’s advice, by
way of letter dated 9" July 2002, the Complainant wrote to the then Director of B&W. Her letter
drew attention to the fact that she had been trying to resolve her problem for the past two years but
to no avail. In under a week the workers had painted the roof and made minor repairs to the walls
(over which the Complainant had not actually complained).

7. The Complainant did not believe that this would resolve the water ingress problems. In her
letter she explained that her roof had suffered substantial wear and tear, partially due to tiles being
dislodged by nestling sea gulls.

8. Furthermore, the Complainant stated in the letter that the works she was told would be
carried out and the works which were actually done were two very different things. She added that



she had received a phone call from someone (who allegedly spoke too quickly for the Complainant
to register the name, or the Department they worked for) who questioned her report. She expressed
the view that they still did not understand the nature of her complaint.

9. The Complainant stressed the fact that the works needed to be done before the onset of the
rainy season as otherwise, as she wrote, ‘the problems will become apparent again, but it shall be
postponed till summer or longer before proper repairs are carried out’.

10. Finally, the Complainant also accused B&W of wasting public funds by allowing
scaffolding to be erected for months on end, whilst the works actually carried out only took one
week. The Complainant felt there was no reason for such an expense.

11. B&W did carry out some repairs. This included some works to the walls, but was mainly
restricted to applying a new coat of red paint (with water resistance properties) to a thin strip along
the roof.

12. The Chief Executive of B&W explained to the Ombudsman that the works that had been
carried out at the Complainant’s flat were only temporary in order to stop the water ingress. The
roof required substantial rectification which would take some time. “Major Works” had been
quantified and passed to the relevant Depot for action. When the Ombudsman met with the Project
Manager for B&W on 25" March 2003 the Project Manager expressed the view that although
substantial works remained outstanding, the flat was watertight. Nevertheless, this assertion proved
to be incorrect, as the roof was not watertight and water continued to seep through the ceiling.

13. The Complainant had also complained about the fact that scaffolding had been left in place
for months whilst the works carried out only took one week to complete. The Complainant
considered that this was an unnecessary expense of public funds. However, the Chief Executive
explained that the scaffolding firm had an agreement with Government whereby they only charged
for the labour of erecting and removing scaffolding. The length of time scaffolding remained in
place was immaterial to the cost.

14. The Ombudsman highlighted the fact that the Complainant had originally complained
about the water penetration problem during December 2000 (as an emergency) and then through
the Reporting Office during January 2001. The Chief Executive of B&W was only able to commit
workers as from the end of May 2003, a delay of about two and a half years. Furthermore, the
temporary works carried out did not resolve the problem and, according to the complainant, did
nothing to restrict the water ingress, as the roof tiles were not replaced and apparently this was the
main cause of the problem

15. The Ombudsman felt it necessary to point out the poor state of B&W reporting system. The
Complainant informed all the relevant Departments, she should not have been expected (or
required) to contact any individual. Additionally, the officer should have at least returned her calls
in order to explain the situation — this is common courtesy. The Ombudsman was very concerned
with this and hoped that the new management would set up a more consumer friendly method of
reporting and recording outstanding works.

16. Because of the inordinate delay of two and a half years the Ombudsman concluded that the
Department of B&W had incurred in maladministration. With these words the Ombudsman closed
the case.



CASE SUSTAINED
NO RECOMMENDATION WARRANTED
BUT SERIOUS VIEWS EXPRESSED

CS/443

COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND WORKS FOR NOT
PURSUING THE THEFT OF PUBLIC FUNDS AND FOR FORCING THE
CO

1. The Complainant was aggrieved at the fact that public funds, namely his bonus, had been
taken from the Department of Buildings & Works (Buildings and Works) under false pretences and
that he was being forced unjustly to bear the consequences.

2. The Complainant was a carpenter in the Department of Buildings & Works. On 20
December 2002 he went to his depot to collect his weekly wages. Since it was the festive season he
collected two weeks wages plus a cash return of £195.00. On that day he should have also received
a bonus of £133.98, but for some reason this was not given to him. By mid January he had still not
been given his bonus. He approached his immediate superior who investigated the matter and
informed him that the bonus had been paid out to him on 20 December 2002. On further
investigation it turned out that the Complainant’s signature had been forged and the payment taken
on false pretences. The Complainant brought the matter to the attention of all of his superiors but
nothing was done. He was not paid his bonus and the theft was allegedly not properly or further
investigated.

3. The Complainant himself reported the matter to the police. An employee of Buildings and
Works was arrested by the RGP on suspicion of theft and false accounting. He was subsequently
released however without charges being made against him, presumably for lack of evidence.

4. Days after, the Ombudsman initiated his investigation, Buildings and Works requested
authority from the Financial & Development Secretary to pay the Complainant his bonus.

5. The Ombudsman viewed this complaint with the utmost seriousness. Public funds were
taken under false pretences and little was done by the department concerned to apprehend the thief
or to compensate the employee for whom the funds had been intended. The Ombudsman brought
the matter to the attention of the Chief Secretary who acted expeditiously to resolve the matter. The
Treasury Department was notified and the Accounting Standards Section carried out a review of the
existing controls in the department as it affected the safe custody of public monies and the methods
used for the payment of wages. The report made a number of recommendations and the Office of
the Chief Secretary informed the Ombudsman that many of the recommendations were introduced
in the Department of Buildings & Works and other departments.

6. The Ombudsman was dismayed at the fact that it had been necessary for the Complainant
to bring this matter to his attention. He was unhappy with the apparent apathy shown by the
Complainant’s superiors at the Department of Buildings & Works and said that he expected more
from public officials. The Ombudsman thanked the Chief Secretary for his immediate action and
the subsequent reviews of the controls over the methods used for the payment of wages in
Government departments and stated that this type of prompt action would in future serve as a
benchmark for all departments.






9.2 CIVIL STATUS & REGISTRATION OFFICE

9.2.1 A series of complaints against the Civil Status and Registration Office (CSRO)
dealt with the inordinate length of time that it takes for letters to be answered and
applications processed. In one case a British student nurse complained to the Ombudsman
that she had not been granted a residency permit and civilian registration card. What made
her complaint so serious was that at the time of the complaint the Complainant had already
been working in the wards at St Bernard's Hospital for over five weeks and when her son
fell ill she had to take him to a private doctor as she was told that she was not entitled to
access the services of the Primary Care Centre.

9.2.2 The Ombudsman also received numerous complaints from people who had
submitted their applications to the CSRO many months previously but did not know what
was happening with their application or when a decision would be made. These are acts of
maladministration that cannot any longer be tolerated. To this effect, I intend to seek from
the CSRO assurances that procedures will be put in place whereby those who are awaiting
information in respect of applications will be regularly updated and time scales given.

Pending Case

9.2.3 T have decided to highlight the following case (still being considered) as it deals
with the rights conferred on workers by virtue of their citizenship of the European Union
and may have a direct effect on those who decide to remain in Gibraltar upon their
retirement.

9.2.4 EC Regulation 1251/70 gives an EU national who has been continuously resident
in an EU state for at least three years, has been in employment for the preceding twelve
months, and has terminated his activity and has reached state retirement age, the right to
indefinite residence in that member state. Section 50OB of the Immigration Control
(European Economic Area) Ordinance which gives effect to EC Regulation 1251/70 is
wider than the regulation it is meant to be enforcing. Instead of the third condition (i.e.
has terminated his activity) it provides that the EU national must have reached state
retirement age (there is no mention as to whether he has ceased employment or not).

9.2.5 A person meeting the above criteria was denied indefinite residence here in
Gibraltar because according to the Civil Status & Registration Office "the entitlement
does not at this point arise"” i.e. he was still in employment. The Ombudsman noted that
the provisions of the local legislation did entitle the Complainant to indefinite residence
in Gibraltar irrespective of his continued employment. The CSRO’s contention was
challenged and upon consideration of the Ombudsman’s arguments, the decision was
made to grant indefinite residence to the Complainant. The investigation now continues
in respect of the Complainant’s housing rights.



CASE REVIEWS

CS/424
Delay in dealing with the Complainant’s application for an entry visa and residence.
Classified as Sustained

CS/464

Refusal to grant a permit of residence to the Complainant’s sons who were also
European Union nationals.

Classified as Not Sustained

CASE SUSTAINED
NO RECOMMENDATION MADE BUT SERIOUS VIEWS EXPRESSED
CS/424

COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE FOR ITS
DELAY IN DEALING WITH THE COMPLAINANT’S APPLICATION FOR AN ENTRY
VISA AND RESIDENCE PERMIT FOR HER HUSBAND AND FOR ITS SUBSEQUENT
REFUSAL TO GRANT HIM THE SAME

1. The Complainant was aggrieved at the fact that nine months after she had written to the
Civil Status & Registration Office (the CSRO) applying for an entry visa and residence permit for
her husband she had not yet heard from the CSRO. Subsequently when she was given a negative
reply she complained that this was unjust and that the authorities had taken the wrong factors into
consideration when exercising their discretion.

2. The Complainant was a native Gibraltarian whose husband was a Moroccan National. The
couple got married in 1993. In 1997 whilst the husband was visiting his brother in the UK, the
brother convinced him to stay on permanently and look for work in the UK. The husband agreed
and he did not return to Gibraltar. He was followed by the Complainant shortly after. The couple
moved in with the husband’s brother in Cardiff whilst the wife sought work. The husband was on a
six months visitor’s visa pending the couple’s ability to demonstrate that they were able to support
themselves without recourse to public funds.

3. The months passed and the wife was unable to find work. The couple had been meant to be
at the brother in laws for only a short period but as neither of them was working they had to stay on
and the brother in law became increasingly resentful of the imposition they presented. The husband
became more and more depressed finding it very difficult to be in a position where he was not
allowed to work and his wife had to support them both. One day he lost control and acting totally
out of character according to his wife, he attacked two people. He surrendered himself to the police
and was remanded for approximately six months. On 10 July 1998 he was convicted and sentenced
to seven years imprisonment. On 11 December 2000 a deportation order was signed against him
and he was finally deported from the UK to Morocco in the summer of 2001.

4. The Complainant explained to the Ombudsman that in its deportation order a lot of weight
was placed on the fact that her husband had been in the UK illegally, and the CSRO had also based
itself on this fact to justify denying him an entry visa to Gibraltar. The Complainant explained that
before his tourist visa expired she went with her husband to the Home Office enquiring about
indefinite leave to remain in the UK and he was advised that he would be considered once his wife
had found suitable employment. In support of her claim, the Complainant produced a letter from
the Immigration authorities confirming that there was an outstanding application for leave to



remain and confirming that he was not in the UK illegally (a section of this letter is reproduced
below).

5. By the time her husband was deported the Complainant had found full time employment
and she was living in a council flat. Seeing herself alone in the UK she decided to apply for an
entry visa and residence permit for her husband in Gibraltar. Her intention was to rebuild their life
together in Gibraltar. Her father spoke to the CSRO and was told that no application could be
considered whilst the Complainant was not living in Gibraltar. According to the Complainant the
CSRO also asked to have the request in writing with all the particulars of the case. The
Complainant obliged and by letter dated 11 March 2002 addressed to the Head of the CSRO (the
Head) she requested that her husband be allowed to return to Gibraltar. She assured the CSRO that
she would have employment in the family business and that they would live in their own private
house. By June 2002 the Complainant had not even received an acknowledgement to her letter.

6. The Complainant decided to resign from her job in the UK and to hand back her council
flat and return to Gibraltar. She hoped that this would make it easier for the CSRO to give a
positive reply to her application. She returned to Gibraltar in June 2002. The Complainant
explained to the Ombudsman that at the end of June after countless telephone calls she finally
managed to contact the Head of the CSRO, who allegedly informed her that the application ‘should
not take more than a few weeks’. He allegedly added that he would give the case priority.

7. In July 2002 the Complainant was allegedly informed by the Head that a report would be
written and passed on to the relevant authority. In August however she was allegedly informed that
the case was more complicated than the CSRO had originally thought and that there were no
developments.

8. The months of September to December 2002 saw no developments and on 12 December
the Complainant’s sister was informed that the report had still not been written, as the case was
‘very complicated’.

9. Finally in a reasoned letter dated 8 January 2003 the CSRO informed the Complainant that
it had not been able to accede to her representations. It mentioned the seriousness of the crime
committed as evidenced by the onerous sentence imposed and stressed that the husband had been
deported notwithstanding the fact that his wife was a British Citizen, living and working in the UK
at the time. It explained that to permit the Complainant's husband to enter Gibraltar and take up
residence would not be in consonance with the need to maintain an effective immigration policy.

10. In February 2003 both the Complainant and her husband wrote to the CSRO appealing
against the Government’s decision. Neither of the letters were even acknowledged. The husband’s
letter was an outpour of regret and honesty. In it he tried to get to grips with his actions and he
literally begged the Gibraltar authorities to give him another chance at life and to allow him to join
his wife in Gibraltar. The letter was not even acknowledged. The wife wrote again to the CSRO on
22 April 2003 explaining that her husband was only deported because of his nationality and not
because he was a danger to society. She added that had he been a UK national he would already
have been a free man. This letter also did not merit a reply. The Complainant commented that
initially the CSRO had been very accessible to her and the Head was always available personally
and over the telephone, however, when he had already formed an opinion regarding the application
the scenario changed, it became impossible to get through and her letters were not answered or
acknowledged. Replying to the Ombudsman inquiry, the CSRO explained that very often the
decision whether or not to allow an alien to come into Gibraltar depended very much on the
financial stability of the person sponsoring the alien in Gibraltar. If the sponsor was not in Gibraltar
it was very hard for the authorities to express a view on the matter. It was for this reason that the



Complainant’s father had been told that the application could not be properly assessed whilst the
Complainant was not in Gibraltar.

11. The Head of the CSRO then referred to the Complainant’s allegation that she had not even
received an acknowledgement to her letter of 11 March 2002. He explained to the Ombudsman that
the letter dated 11 March 2002 was delivered to him by hand by the Complainant’s father with
whom he spoke on a regular basis regarding the matter of his son in law’s application to re-enter
Gibraltar. The letter was acknowledged in person to the Complainant’s father. The Head added that
between the months of March and June 2002 he had worked actively on the Complainant’s
application and he recalled that he requested further information on the Husband from the
Complainant’s relatives a number of times in the months immediately after receiving the
Complainant’s letter. If the November 2002 referendum had not usurped all of his time during the
months leading to the referendum the final decision would have reached the Complainant long
before January 2003. In fact, added the Head, he was a strong believer in the person to person
contact and he was always available over the telephone to anybody who required information on
the progress of his or her application.

12. The CSRO pointed out to the Ombudsman that the Husband first came to Gibraltar as the
husband of a UK national some years his senior. His wife left him not long after alleging that he
was violent towards her. After marrying the Complainant he obtained a visa to the UK under false
pretences and left without her. The CSRO alleged that the Husband had been meant to accompany
a sponsored patient of the Gibraltar Health Authority (GHA) to the UK. His travel expenses were
all met by the GHA. The husband however took the plane ticket and the money provided by the
GHA and left for the UK without the patient. The Complainant joined him in the UK two months
later. The CSRO quoted the deportation order made by the Home Office which stressed that the
husband had overstayed his leave and remained in the UK unlawfully.

13. The Complainant disputed the facts as portrayed by the CSRO. She explained that her
husband had been given a visa and plane ticket to accompany a sponsored patient of the GHA to
the UK for treatment. Since at the time he was unemployed he decided to stay on with his brother
in the UK to try to look for work. The Complainant denied that her husband received any money
from the GHA and stressed that he eventually repaid the GHA the full cost of his plane ticket.

14. The Complainant denied that her husband had remained in the UK unlawfully. She
explained that he had gone to the Home Office to extend his permit to remain in the UK but he was
told that his visa could not be extended whilst both he and his wife were unemployed. He was told
however that since he had applied to extend his visa he was not in the UK illegally. The Home
Office allegedly explained to the couple that they should reapply when the wife was in gainful
employment. He would then be considered for indefinite leave to remain. In the meantime the
Husband committed the crime and after that there was no point in attempting to regularise his
position. The wife stressed however that her husband had not been in the UK illegally. In support
of her claim she produced a letter from the Gatwick Enforcement Unit of H. M. Immigration
Office. The relevant section of that letter is reproduced below:

“The subject’s six months expired on 23/12/97. However, due to his outstanding
application for leave to remain which was made within that extant period, he is not deemed
to be an immigration offender.”

15. The CSRO questioned this version, saying that aliens who enter the UK with a tourist visa
are not allowed to change their status whilst in the UK. In a case such as the Complainant’s he
would be required to leave the UK and apply for a visa to join his wife in the UK from abroad.



16. The Civil Status & Registration Office added that of particular concern and the reason why
the visa application had been refused was the severity of the crime of which the husband was
convicted. On 10 July 1998 he was convicted of two counts of wounding with intent and two
counts of robbery. He was sentenced to seven years imprisonment and deported after serving 3%
years whilst his wife, a British Citizen was living and working in the UK. At the time of writing the
deportation order had not been revoked. The CSRO pointed out that in the light of these
circumstances and of the seriousness of the crimes committed it would not be in the general public
interest at present to permit the husband to enter and reside in Gibraltar. Such a person explained
the CSRO was a danger to public security and the public interest outweighed the rights of the
Complainant to be reunited with her husband. The Complainant on the other hand rejected this
equation saying that Gibraltar was not the UK and that his record in Gibraltar was perfect unlike
the UK. Gibraltar society is different to English society, in Gibraltar he had good employment
prospects unlike the UK and in Gibraltar there is also a vibrant Moroccan community. The wife
quoted the Principal Resettlement Officer of the prison in which her husband had been incarcerated
who wrote that:

“Mr xxx used his prison sentence to better himself, I have no doubt that he made changes
which will remain with him and in my opinion, based on over thirty years experience, it is
most unlikely that he will offend again.”

17. The Complainant understood the severity of her husband’s crime, but, she declared, he had
already paid his debt to society. More so if he had not been deported back to Morocco he would
have already been a free man. He had excellent references from the prison authorities and she even
had employment guaranteed for him on his return to Gibraltar. How much could a person be
punished she asked? This was not about “punishment” and “debt to society” answered the CSRO.
The Husband was in the UK illegally and he committed a removable offence. Immigration law
states that such a person may be deported from the UK and that is what happened. The local
authorities had found no reason to justify allowing him into Gibraltar and this decision would be
reconsidered when enough time passed to justify the matter to be reopened.

18. This complaint placed before the Ombudsman two matters for his consideration. The first
was the issue of delay in replying to the Complainant’s application and correspondence. The
Complainant first applied for an entry visa and residence permit for her husband in March 2002,
she never received an acknowledgment and a final reply only reached her in January 2003. The
CSRO added that the Government’s decision in the Complainant’s matter was received just before
Christmas 2002 but he thought it kinder to wait till after the festivities to inform the Complainant.

19. The Ombudsman accepted these explanations; however, he felt that the fact that the
Complainant’s letter was hand delivered by her father did not detract from the department’s duty to
acknowledge its receipt directly to the writer of the letter. Furthermore the February and April 2003
letters were also not answered and this was blatantly wrong. It was also unfortunate added the
Ombudsman that the preparations for the November 2002 referendum almost brought all routine
CSRO business to a standstill. The Ombudsman was of the opinion that in situations such as this
one, where a decision could not be transmitted to the applicant until the Government itself reached
a decision, the applicant should be informed that this was the case. This would have spared the
applicant the uncertainty of not knowing and the need to chase the department concerned.

20. The second issue that the Complainant asked the Ombudsman to consider was the matter of
the refusal to allow her husband to return to Gibraltar. The Public Services Ombudsman Ordinance
specifically limits the Ombudsman’s jurisdiction to investigating matters of maladministration and



not policy. Matters of Immigration are Government policy and the Ombudsman had to consider
very seriously whether he had the jurisdiction to look into this part of the complaint.

21. In R V Local Commissioner for Administration for the North and East Area of England ex
parte City of Bradford Metropolitan Council, (1979) QBD 287 Lord Denning MR says as follows:

“But Parliament did not define ‘maladministration’. It deliberately left it to the
ombudsman himself to interpret the word as best as he could: and to do it by building up a
body of case law on the subject.”

Lord Denning goes on to say:

“So this is the guide suggested to the meaning of the word ‘maladministration’ It will cover
‘bias, neglect, inattention, delay, incompetence, inaptitude, perversity, turpitude,
arbitrariness, and so on’. It would be a long and interesting list, clearly open-ended,
covering the manner in which a decision is reached or discretion is exercised: but
excluding the merits of the decision itself or of the discretion itself. It follows that
“discretionary decision, properly exercised, which the complainant dislikes but cannot
Sfault the manner in which it was taken, is excluded”.

Lord Denning adds:

“In the nature of things a complainant only knows that he has suffered injustice. He cannot
know what was the cause of the injustice. It may have been due to an erroneous decision on
the merits or it may have been due to maladministration somewhere along the line leading
to the decision. If the Commissioner looking at the case — with all his experience can say:
“It looks to me as if there was maladministration somewhere along the line — and not
merely an erroneous decision’ —then he is entitled to investigate it. It would be putting too
heavy a burden on the complainant to make him specify the maladministration: since he
has no knowledge of what took place behind the closed doors of the administrators’

offices.”

22. From Lord Denning’s words we see that there is no objective definition of
maladministration. It is defined subjectively by the Ombudsman “with all his experience” and only
the Ombudsman can decide whether he is entitled to investigate a complaint. In the case in question
therefore the Ombudsman had to decide whether he could fault the manner in which the decision
was reached or the discretion exercised.

23. The Ombudsman noted that the authorities based their decision not to allow the husband
back into Gibraltar on the fact that his criminal conviction made him a threat to public security. He
accepted that public security took precedence over the rights of an individual to a family life and
that the authorities were entitled to protect the public from whom in its opinion was a violent man.
However, he asked the CSRO to consider the wide differences between Gibraltar and the UK as far
as social fabric and employment prospects for the husband were concerned.

24, The Ombudsman was of the opinion that the Complainant’s right to a family life should
have been balanced with these other factors and he was convinced that this had not been done. It
was wrong, added the Ombudsman, to deny the Complainant the basic human right to family life
without explaining to her under what circumstances the Government would be willing to
reconsider.



25. As regards the matter of the entry visa and residence permit the Ombudsman was of the
opinion that the husband’s application should be reconsidered taking into account all of the factors
mentioned above. If after reconsidering the matter the same conclusion were to be reached the
Complainant should at least be told under what circumstances the authorities would be willing to
reconsider their position. The Ombudsman suggested that if the problem was the husband’s
supposedly violent nature he should be evaluated by a professional on behalf of the British
Embassy in Morocco and a report sent to the CSRO in Gibraltar. The fact that had he been a UK
national he would already be a free man should be given serious consideration.

26. The Ombudsman pointed out that the CSRO dealt with visa applications as a mater of
routine, however for the applicant his life or that of a loved one hang in the balance. With this in
mind the Ombudsman advised that all applicants should be informed at the outset not to expect to
hear from the CSRO before the end of a specified period of time. If for whatever reason a decision
was not available by the end of the specified period this should be communicated to the applicant
with information as to when he should expect a final decision. Such a system, explained the
Ombudsman would save the applicant the need to ‘chase’ and would benefit both applicants and
the CSRO.

CASE NOT SUSTAINED
CS/464

COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE FOR ITS
REFUSAL TO GRANT A PERMIT OF RESIDENCE TO THE COMPLAINANT’S SONS
WHO WERE ALSO EUROPEAN UNION NATIONALS

1. The Complainant approached the Ombudsman complaining that the Civil Status &
Registration Office (the CSRO) refused to grant a permit of residence to his two sons who were
European Union nationals.

2. The Complainant was an Indian national who at the time of writing had been living in
Gibraltar for 17 years. The Complainant married another Indian national who was not granted a
residence permit in Gibraltar. As a result he rented accommodation for his wife in Spain, whereas
he lived in rented accommodation in Gibraltar. The couple bore two children (the Children) who by
virtue of having been born in Spain held Spanish nationality and were therefore nationals of the
European Union. When the Children reached school age the Complainant applied for a residence
permit for them in Gibraltar, such a permit would entitle them to free schooling in Gibraltar. His
application was refused and he was informed by the Department of Education that if he wanted his
children to attend school in Gibraltar he would have to pay school fees. The Complainant owned a
small business from which he allegedly earned approximately £6000 per annum. The school fees
amounted to over £4000 per annum for both children and the financial strain that this placed on the
Complainant was, allegedly, unbearable. He complained that he was being discriminated against
since there were many Moroccan children who had permits of residence and enjoyed free schooling
whilst his did not.

Legal Provisions
Domestic Law
Section 73, Education Ordinance:

(1). -—- no fees shall be charged either for admission to Government schools or for
education provided in such schools in respect of any child of compulsory school age
residing in Gibraltar.



(2). For the purposes of sub-section (1) a child shall be deemed to be residing in Gibraltar
only if he is in Gibraltar under the provisions of the Immigration Control Ordinance ---

EU Law
Council Directive 73/148:

Article.1

1. The Member States shall, acting as provided in this Directive, abolish restrictions on the
movement and residence of: (a) nationals of a Member State who are established or who
wish to establish themselves in another Member State in order to pursue activities as self-
employed  persons, or who wish to provide services in that State;

(b) nationals of Member States wishing to go to another Member State as recipients of
services;

(c) the spouse and the children under twenty-one years of age of such nationals,
irrespective of their nationality,

(d) the relatives in the ascending and descending lines of such nationals and of the spouse
of such nationals, which relatives are dependent on them, irrespective of their nationality.

Council Directive 90/364

3.

Article. 1

1. Member States shall grant the right of residence to nationals of Member States who do
not enjoy this right under other provisions of Community law and to members of their
families as defined in paragraph 2, provided that they themselves and the members of their
families are covered by sickness insurance in respect of all risks in the host Member State
and have sufficient resources to avoid becoming a burden on the social assistance system
of the host Member  State  during  their  period  of  residence.

The resources referred to in the first subparagraph shall be deemed sufficient where they
are higher than the level of resources below which the host Member State may grant social
assistance to its nationals, taking into account the personal circumstances of the applicant
and, where appropriate, the personal circumstances of persons admitted pursuant to
paragraph-2.

Where the second subparagraph cannot be applied in a Member State, the resources of the
applicant shall be deemed sufficient if they are higher than the level of the minimum social
security pension paid by the host Member State.

2. The following shall, irrespective of their nationality, have the right to install themselves
in another Member State with the holder of the vright of residence:
(a) his or her spouse and their descendants who are dependants;
(b) dependent relatives in the ascending line of the holder of the right of residence and his
or her spouse.

By virtue of the Education Ordinance a child is deemed to be residing in Gibraltar and

therefore entitled to free schooling if he has a permit of residence. The Immigration Control
Ordinance regulates the procedure by which permits of residence are granted but it is silent as to
who is entitled to such a permit. The Ordinance is similarly silent as to the rights of relatives or



dependants of foreign nationals who hold such a permit. The granting of permits of residence is a
matter of Government policy in respect of which the Ombudsman has no jurisdiction.

4, The Complainant argued that his children were European nationals by reason of their birth
in Spain and they therefore should be entitled to free education in Gibraltar by virtue of European
law. The Immigration Control (European Economic Area) Ordinance gives the right of residence in
Gibraltar to what the Ordinance terms “Qualified Persons”, and an EU national who is in Gibraltar
as a “recipient of services” is defined as being a Qualified Person. The Complainant tried to argue
that his children were recipients of services by virtue of EEC Treaty, Article. 60, first paragraph.

5. The Ombudsman referred to Wirth v Landeshauptstadt Hannover (Case C-190/92) where
the European Court of Justice (the ECJ) held that the first paragraph of Article 60 of the EEC treaty
covers only services normally provided for remuneration. In that case the ECJ held that the State
education system is funded from the public purse and does not constitute services within the
meaning of Article 60. The Children were therefore not recipients of services and were not entitled
to residence in Gibraltar by reason of their nationality.

6. In case C-200/02 a reference was made to the ECJ by the UK Immigration Appellate
Authority for a preliminary ruling on facts that were almost identical to the ones in question. The
ECJ was asked the following:

1. Whether Article 1 of Council Directive 73/148 or in the alternative Article 1 of Council
Directive 90/364 confer the right on the First Appellant who was a minor and a citizen of
the Union, to enter and reside in the host Member State.

2. If and to the extent that the First Appellant was not a ‘national of a member state’ for
purposes of exercising Community Rights pursuant to Articles 1 of the above mentioned
Directives what then are the relevant criteria for identifying whether a child who is a
citizen of the Union, is a national of a member state for purposes of exercising Community

Rights.
7. At the time of writing the judgement in this case was still pending.
8. The Ombudsman sympathised with the Complainant’s predicament but as the law currently

stood the granting of permits of residence was entirely a matter of Government policy and he had
no jurisdiction to give his opinion on the subject. He pointed out to the Complainant that the ECJ
was currently considering a case almost identical to his and he advised him to await the court’s
judgement. With this advice the Ombudsman closed the report.






9.3 MINISTRY OF EMPLOYMENT

9.3.1 Regulation 7(5)(d) of the Employment Regulations gives the Director of
Employment the authority to refuse to grant a work permit where, in his opinion, such
exercise of his discretion is warranted by the situation in the labour market. The Regulation
does not impose on the Director the duty to take Government policy into consideration to
the exclusion of any other considerations.

9.3.2 In Case No 466 (see below), the Director refused to grant a work permit to a non
EU national in deference to Government policy, ignoring in the process his statutory duty
to consider "the situation in the labour market". The situation in the labour market
allegedly warranted that the non EU worker be granted such a permit.

9.3.3 Resulting from the complaint of the prospective employer, I recommended that the
Complainant's application for a work permit for a non EU worker should be reconsidered
by the Director giving the appropriate weight to all of the circumstances of the case,
including the situation in the labour market.

9.3.4 1 have recently been informed by the Director that the recommendation made is
being actively considered.

CASE REVIEW

CS/466
Refusal to grant the Complainant a work permit for a baker/confectioner.
Classified as Sustained

CASE SUSTAINED
RECOMMENDATIONS MADE AND NOT ACCEPTED

CS/466

COMPLAINT AGAINST THE EMPLOYMENT SERVICE FOR ITS REFUSAL TO
GRANT THE COMPLAINANT A WORK PERMIT FOR A BAKER/CONFECTIONER

1. The Complainant needed to employ a professional baker/confectioner (the Baker) for his
bakery and the Employment Service refused to grant the Baker a work permit.

2. The Complainant who ran a bakery/confectionary explained to the Ombudsman that he had
a long standing vacancy for a professional baker/confectioner and despite advertising his vacancy
at the Employment and Training Board and also at the ‘Club de Trabajo’ in San Roque and La
Linea, Spain, for well over a year he had been unable to fill the vacancy. Since he could not find a
suitable worker in Gibraltar or Spain the Complainant had applied to the Employment Service for a
work permit for a Moroccan national but this had been refused.

3. Desperate for a professional baker he approached the Employment Service again,
explaining that at the moment he only employed one baker. What this meant was that whenever the
baker was ill or did not come to work he had to close his business. It was impossible for his
business to sustain this for much longer. The Complainant went on to say that he had identified a
prospective worker. He was a sixty-one year old Moroccan national who had already worked in



Gibraltar in the past. Since he was so close to retirement age the worker was willing to come to
Gibraltar on a non-renewable four year contract in order to train an entitled worker to take his place
once he retired. This request/offer was again not accepted.

4. In his complaint to the Ombudsman the Complainant explained that his problem had been
compounded by the fact that his current confectioner was now leaving his post and he had nobody
to take his place. The Complainant expressed to the Ombudsman that the lack of permanent staff
was placing an unbearable burden on him. He suffered from serious back problems and was a
sponsored patient of the GHA, currently receiving treatment in the UK. He was worried that if he
did not find a worker he would have to close down his business.

5. In response to the Ombudsman’s investigation, the Director of Employment (the Director)
explained that the requested work permit had been refused by virtue of the provisions of regulation
7(5)d of the Employment Regulations 1994,

Statute

6. Regulation 6(4) of the Employment Regulations defines an ‘entitled worker’ as being
somebody who has the right to work in Gibraltar. Where an employer proposes to engage an
entitled worker to fill a vacancy, regulation 6 dictates that the employer notifies the Director of his
intention in respect of that worker in the form specified. As regards a worker who is not entitled to
work in Gibraltar, known as a ‘non-entitled worker’, a prospective employer has to apply to the
Director for a work permit in respect of that worker. In considering the application the Director
must take, inter alia, the following into account:

Regulation 7(3)
(a) that there is no entitled worker who, in the opinion of the Director, is
capable of undertaking and suitable for the particular engagement in
respect of which the permit is sought.

(b) the employer has made adequate efforts to find an entitled worker who is
capable of undertaking and suitable for the particular engagement and
where these have been unsuccessful that no suitable entitled worker who, in
the opinion of the Director is capable of undertaking and suitable for the
particular engagement, is available.

(g) that a deposit of money has been made by the employer with the Director
sufficient, in the opinion of the Director, for the repatriation of the worker
on the termination of the engagement.

Regulation 7(4)

Notwithstanding that the above conditions may have been satisfied, as a precondition to the
granting of a work permit, the Director may demand from the employer that he ensures that an
entitled worker is trained for that engagement within a reasonable time

Regulation 7(5)(d)
The Director also has the authority to refuse to grant a permit, inter alia, where in his opinion;
such exercise of his discretion is warranted by the situation in the labour market.

7. As described in the preceding section of this report, before a work permit is granted to a
non-entitled worker priority is always given to entitled workers. Where however, a prospective
employer desires to employ a non-entitled worker the consideration is “did the employer do
everything that could reasonably be expected from him in order to fill the vacancy with an entitled
worker?” Even where the answer to this question is positive, as is the case with the Complainant,
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the Director has a very wide discretion to deny the permit where the exercise of this discretion “is
warranted by the situation in the labour market”. What this means is that even where an employer
might be prima facie entitled to a work permit for a non-entitled worker, the Director may refuse to
grant him the same where this is justified by the situation in the labour market. Unfortunately the
Director is not given any guidance as to what “warranted by the situation in the labour market”
means and furthermore regulation 8(1) specifies that:

“Provided that where the Director has exercised his discretion under regulation 7(5), the
requirement to give reasons for the decision shall be satisfied by a reference to the
paragraph of that regulation by virtue of which the discretion has been exercised.”

8. The Director may refuse to exercise his discretion and need not justify or explain the basis
of his decision.

Section 18(5) of the Public Services Ombudsman Ordinance states as follows:

“It is hereby declared that nothing in this Ordinance authorises or requires the Ombudsman
to question the merits of Government policy or a decision taken without maladministration
by any Authority in the exercise of a discretion vested in that Authority”

9. The Director decided not to allow the Complainant to employ a non entitled worker in
exercise of a discretion vested in him. The Ombudsman may not question the Director’s decision if
it was taken without maladministration; it follows however, that if it was taken with
maladministration, he may question it in the same way that he would question a matter of
maladministration committed by any other civil servant.

10. In R V Local Commissioner for Administration for the North and East Area of England ex
parte City of Bradford Metropolitan Council, (1979) QBD 287 Lord Denning MR says as
follows:

“But Parliament did not define ‘maladministration’. It deliberately left it to the
ombudsman himself to interpret the word as best as he could: and to do it by building up a
body of case law on the subject.”

Lord Denning goes on to say:

“So this is the guide suggested to the meaning of the word ‘maladministration’ It will cover
‘bias, neglect, inattention, delay, incompetence, inaptitude, perversity, turpitude,
arbitrariness, and so on’. It would be a long and interesting list, clearly open-ended,
covering the manner in which a decision is reached or discretion is exercised: but
excluding the merits of the decision itself or of the discretion itself. It follows that
“discretionary decision, properly exercised, which the complainant dislikes but cannot
Sfault the manner in which it was taken, is excluded”.

Lord Denning adds:

“In the nature of things a complainant only knows that he has suffered injustice. He cannot
know what was the cause of the injustice. It may have been due to an erroneous decision on
the merits or it may have been due to maladministration somewhere along the line leading
to the decision. If the Commissioner looking at the case — with all his experience can say:
“It looks to me as if there was maladministration somewhere along the line — and not
merely an erroneous decision’ —then he is entitled to investigate it.”



11. There is no objective definition of maladministration. It is defined subjectively by the
Ombudsman “with all his experience” and only the Ombudsman can decide whether he is entitled
to investigate a complaint. In the case in question therefore the Ombudsman had to decide whether
there was maladministration in the manner that the Director arrived at his decision.

12. The Complainant advertised for over a year both in Gibraltar and in the neighbouring
Spanish towns and he had not yet found a professional baker/confectioner. This indicates, pointed
out the Ombudsman, that the situation in the labour market did require that a work permit be
granted to a non entitled worker.

The Director however denied the Complainant’s application saying the exact opposite. The
Ombudsman wondered how the Director arrived at his decision.

13. By letter to the Ombudsman dated 10 June 2003 the Director said:

“Further, and in relation to work permits in general, I do believe that you are well aware of
what is “the situation in the labour market” and Government policy to this effect”

14. In another letter to the Ombudsman, dated 13 June 2003 the Director explained that it is his
duty to ensure that relevant employment legislation is complied with and that Government policy is
adhered to.

15. The Ombudsman accepted that the Director was duty bound to consider Government policy
when exercising his discretion, however, the question remained, should this be to the exclusion of
every other consideration? Should the policy of the Government not be balanced with the legitimate
interests and requirements of the prospective employer? The Director of Employment is a statutory
position created by the Employment Ordinance. The Employment Ordinance and Regulations
define and regulate the labour market in Gibraltar and the Director’s task is to “administer the
provisions” of the Ordinance for the benefit of the Government and People of Gibraltar. After
studying the relevant legislation the Ombudsman could find no justification for the Director to
apply Government policy to the exclusion of all else.

16. The Complainant had a serious problem. He had been advertising for over a year both in
Gibraltar and in the neighbouring Spanish towns and he had yet to find a professional
baker/confectioner. Regulation 7(4) of the Employment Regulations declares that the employer
may be required to train an entitled worker to carry out the required engagement, within a
reasonable time and indeed the Complainant offered to train an entitled worker as suggested by the
regulations. Clearly the Complainant had done everything that could be reasonably expected from
him to find an entitled worker and since he had not found one the Director should have exercised
his discretion on the basis of this background.

17. The Director of Employment is a creature of statute and his role and jurisdiction are
defined by an ordinance, in this case the Employment Ordinance. The Ombudsman was of the
opinion that when considering an application for a work permit for a non-entitled worker the
Director should give weight to all of the facts before him and not apply Government policy
exclusively the way he appeared to have done in this case. The Ombudsman concluded that by
applying Government policy to the exclusion of every other consideration the Director had
committed a breach of duty towards the applicant.

18. With a view to redressing the injustice that in the Ombudsman’s opinion had been
committed against the Complainant, the Ombudsman recommended that the Complainant’s



application should be reconsidered giving the appropriate weight to all of the circumstances of the
case.






9.4 MINISTRY FOR THE ENVIRONMENT

9.4.1 The recommendation made by the Ombudsman in Case No 57 (June 2001) still
remains the subject of review by Government.

9.4.2 This recommendation was in respect of the pollution problem emanating from the
generating stations at the dockyard. The Ombudsman recommended that Government
finance the purchase of monitoring equipment given the obvious benefits to the
community.

9.4.3 In November 2002, Government commissioned the assistance of expert consultants
to advice on the most cost effective and productive ways of enacting the provisions of the
legislation in respect of monitoring air quality. A report entitled “Preliminary Assessment
of Air Quality in Gibraltar” was received by Government in July 2003. The report then had
to be assessed at technical and political levels.

9.4.4 Although it was not expected that the assessments would be completed until after
the summer of 2003, as at the time of writing this report, no further information had been
made available to the Ombudsman.

9.4.5 No final decision on the implementation of EU Directive 99/00EC (this directive
deals with the monitoring of sulphur dioxide, nitrogen dioxide, particle matter and lead)
appears to have been made. In the meantime, Gibraltar continues to be in breach of this
obligation.

9.4.6 This matter will continue to be monitored by the Ombudsman until such a time as a
final decision is made by Government.






9.5 GIBRALTAR HEALTH AUTHORITY

9.5.1 Without doubt, the Gibraltar Health Authority’s Complaints Procedure (the
Procedure) has proved, and continues to be, an abysmal failure. Very few of the complaints
that are brought to the attention of the Ombudsman are dealt with within any sort of
reasonable timeframe. Throughout this last year this pattern has repeated itself time and
time again.

9.5.2 At this juncture it should be noted that the Procedure only allows for the
Ombudsman to intervene once the Procedure has reached its final stage. The majority of
complaints that are brought to the Ombudsman’s attention are concerned with the
inefficiency of the Procedure. In one instance, a complaint was received this year (March
2003) from a lady who, not being satisfied with the explanations she has received, asked
for her complaint to be taken to Stage 3 of the Procedure. The request was made as far
back as May 2002. By the time it was brought to our attention no action had been taken to
address her request. It was only as a result of our intervention that a reply was eventually
received (November 2003).

9.5.3 The above case is one of the many instances of delay and maladministration that is
inherent in the Procedure. There are many others that fall within the same chasm of failure.

9.5.4 As it is well known, earlier this year Government commissioned a comprehensive
review of the GHA. The Ombudsman was consulted on various occasions during the last
year by the Healthcare Development Team on matters relating to the Procedure. The
meetings were productive and it was envisaged that the Ombudsman’s views would be
reflected in the resulting recommendations.

9.5.5 The time has come for the Gibraltar Health Authority to consider carefully the
requirements for an in-house complaints mechanism. It must be properly staffed and
resourced to ensure that those who feel the need to complain are given a good service and
their grievances are promptly addressed. Importantly, the officer charged with the dealing
with complaints must have sufficient authority to demand explanations and replies from
those being investigated. The days of unanswered letters and prolonged delays must be a
thing of the past.

9.5.6  Much more comment on the performance (or rather, the underperformance) of the
Complaints Procedure could be made, however given the new wind of change that appears
to be blowing down the corridors of the Gibraltar Health Authority, at present, it is prudent
to await developments and closely monitor the performance of the GHA in the coming
months.

9.5.7 Even though at this stage I find it prudent not to make any further comment, I must
emphasise that this year we have recorded sixty four complaints as opposed to thirty four
last year. Unless quick action is taken to redress this appalling state of affairs, in the
coming year I shall take a very stern approach towards the GHA, and use every opportunity
to denounce their track record.



CASE REVIEW

CS/471
Failure to reply to the Complainant’s letter and their staff’s rudeness at the counter.
Classified as Sustained

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE

CS/471

COMPLAINT AGAINST THE PRIMARY CARE CENTRE (GIBRALTAR HEALTH
AUTHORITY) OVER THEIR FAILURE TO REPLY TO THE COMPLAINANT’S
LETTER AND THEIR STAFF’S RUDENESS AT THE COUNTER

1. The Complainant felt aggrieved because despite seeing a Doctor at the Primary Care
Centre (PCC) and being told to make a further appointment, the clerk at the Advanced
Appointments desk refused to arrange the appointment, and was allegedly rude and hostile to the
Complainant.

2. The Complainant and her two children had been sick with high temperatures so she phoned
the PCC for a Doctor to make a house call. However, she was told over the phone that she should
come in person to the PCC and bring her children. After seeing the Emergency Doctor the
Complainant and her children were diagnosed with heavy chest infections. The Complainant’s
eldest daughter was due to have four molar extractions ten days later, so the Doctor instructed the
Complainant to make a further appointment for the end of the week, when he would administer
cortisone if the chest infection had not cleared.

3. The Complainant went to the advanced appointments desk and asked for an appointment,
as instructed by the Doctor. The lady at the counter explained that the Doctor needed to provide a
patient with a review slip before an appointment could be made. The Complainant returned to the
Doctor’s clinic requesting the slip. Nevertheless, once she arrived at the clinic the Doctor’s nurse
told the Complainant that a review slip was not necessary.

4. The Complainant returned to the clerk at the advanced appointments desk, and explained
that the nurse had said that a review slip was not necessary. At this point the clerk (with alleged bad
manners) stated that the review slip was essential. The Complainant returned to the Doctor’s clinic
and explained to the nurse that it was impossible to make the said appointment without the review
slip.

5. The nurse instructed the Complainant to return to the desk and explain to the clerk that the
Doctor had stated that the review slip was not necessary. The Complainant did this but, according
to the Complainant, the explanation fell on deaf ears. By this point the Complainant’s sick and
feverish children were complaining, coughing and shivering; the Complainant wanted to go home.
However, she returned to the Doctors clinic for a third time and explained the situation to the nurse.
The Complainant then heard the Doctors voice saying aloud that an appointment had to be done
and that no review slip was necessary.

6. Again the Complainant returned to the advanced appointment’s desk, having to wait her
turn. When she got to the front of the queue, the clerk again refused to make the said appointment.
The Complainant then started to complain about the way she and her children were being treated.
In response, the Complainant alleged, the clerk and other members of staff started shouting at her in



a loud tone saying, ‘the problem is that the Doctor does not want to see your daughter, and
definitely does not want to see you’!

7. The Complainant was utterly embarrassed as there were acquaintances of hers present, and
she felt insulted and degraded by this treatment. Apparently other patients who had seen the
Emergency Doctor after the Complainant were amazed that she was still waiting for an advanced
appointment. Hence, the Complainant returned to the Doctor for a fourth time, with her feverish
and whining children.

8. At this point the Doctor’s nurse gave the Complainant a review slip, but omitted a date and
time so that the Complainant could make the appointment on either Thursday or Friday, whichever
was most convenient. However, when the Complainant reached the desk the clerk once again
refused to make the appointment because there was no date or time on the slip (additionally the
nurse, and not the Doctor, had signed the review slip). The Complainant explained why, but the
clerk refused to accept her explanation. Once again the Complainant was shouted at by PCC staff
and once again she felt embarrassed at the way she was being spoken to. The clerk then shouted,
‘your problem is that you are not happy with how the Doctor has treated you, and now you are
blaming me’!

9. The Complainant returned to the Doctor’s clinic for a fifth time in order to be given a date
and time. The Complainant explained to the nurse the problems she had been experiencing
regarding the omission of a date and time on her review slip. The Complainant felt very bad
because on each occasion she had had to interrupt the Doctor whilst she was attending other
patients, and had to drag her children through the entire ordeal. However, the nurse told the
Complainant that the date and time had been purposely omitted to facilitate the making of the
appointment.

10. Once again the Complainant returned to make the appointment. This time the clerk
completely ignored the Complainant. The Complainant started to explain what the nurse had told
her, again to no avail. The clerk started to yell at her in an insulting tone and allegedly said, ‘tu eres
una farota’, she then threw her pen on the desk and refused to attend her, other PCC staff members
also refused to attend the Complainant. The Complainant horrified by her treatment and the
treatment of her children, yelled back at the clerk and then broke down in tears. The Complainant’s
daughter, not used to the language exhibited by the clerk asked her mother what ‘farota’ meant —
the Complainant could not reply.

11. For a sixth time the Complainant returned to the Doctor’s clinic. On this occasion the nurse
noticed the distress being experienced by the Complainant and her children. The nurse
accompanied the Complainant, put her at the front of the queue and explained to the clerk that the
Doctor had omitted a date and time on the review slip so as to facilitate the appointment. The Clerk
would not accept this, so the nurse returned to her Doctor to seek verification. The nurse returned
explaining that the Doctor was adamant that the appointment be given — and once again explained
why the time and date had been omitted. Eventually the Complainant was given an appointment.

12. Originally the Complainant was going to overlook the entire ordeal. However, a week later
at 11:00 pm a Police Constable visited the Complainant and informed her that she had been
reported by the clerk on a personal capacity for insulting language and threatening behaviour at the
PCC. The constable explained that this had happened because the Doctor had denied her a review
slip — the Complainant explained that the slip in question had in fact been given to her by the
Doctor, so it had not been denied at all.



13. The Complainant was concerned because the RGP had been given her old address, so she
believed the PCC Clerk had illegally accessed her PCC records (which were outdated) and
forwarded these to the RGP. The Complainant brought all the above to the PCC manager’s
attention by way of letter dated 12™ December 2002.

14. On 20" January 2003 the PCC wrote to the Complainant. The manager explained that if the
Complainant was engaged in or contemplating legal action, the PCC would not be able to continue
with the investigation of her complaint. The manager invited the Complainant to a meeting with the
PCC manager and Co-ordinator to try and resolve the matter amicably.

15. The Complainant met with the PCC manager and Co-ordinator on 14™ May 2003. The
appointment was for 11:00 am, but only got underway at 11:40 am, by which time the Complainant
needed to start making her way so as to collect her children from school at 12:00 pm. This meant
she only had twenty minutes to explain her situation. She needed to explain everything all over
again — despite having written the information in her letter to the PCC. Nearly half a year had
passed and the Complainant was amazed that those concerned were not properly acquainted with
her case.

16. Various issues were highlighted. The Complainant asked if her personal details had been
accessed from her private files — there was no reply. The Complainant also asked whether the clerk
should have reported the incident to the PCC manager, rather than the police. The manager
explained that the clerk was within her private rights to inform the police of any (alleged) abuse
against her. The manager informed the Complainant that as a result of the RGP investigation, her
own internal inquiries had taken longer than anticipated. However, she advised the Complainant to
make a complaint of abusive behaviour against the clerk with the RGP — the Complainant refused
as she felt putting the complaint to the clerk’s employer was the correct way of lodging a
complaint.

17. The PCC manager apologised for the service provided and the attitude of the clerk. The
Complainant told the PCC manager that she felt a verbal apology from the clerk would be more
appropriate — the manager explained that she was the Head of the PCC and her apology was on
behalf of the PCC. The Complainant stated that the clerk should be enrolled on a customer relations
course; the manger apparently replied that in one month a new system would be introduced. The
Complainant then left as she had to collect her children from school, the manager promised to
phone her when there was an update on the investigation. Nevertheless, the Complainant never
received an update.

18. The Ombudsman wrote to the PCC manager on 1% July 2003 asking for an explanation,
regarding the delay the Complainant was experiencing in receiving an update. He highlighted the

salient points summarised below

e Was the Doctor correct in not filling in the review slip, or was the clerk correct in not
processing the information until the Doctor filled it in?

e Why was the Complainant made to go back and forth various times, being told one thing
by the Doctor and nurse, and another by the clerk?

e How did the clerk find out the Complainant’s address when she referred the matter to the
RGP - did she breach confidentiality?

e [fso what steps have been taken to prevent a reoccurrence?



e An explanation for the delay in giving the complainant an update

e Given that the Complainant has been given verbal apologies, could an apology be given in
writing?

19. In reply to this letter the Ombudsman received a letter, of even date, from the Gibraltar
Health Authority’s lawyers. In the letter the lawyer, °...set out the considerable steps taken by the
GHA to address the concerns...” of the Complainant. These ‘considerable steps’ involved the
meeting between the Complainant, PCC manager and Co-ordinator, and a further meeting held
between them. Additionally the Complainant had been, ‘...offered an apology for the events of the
2" of December with out any admission of liability by the GHA’. The lawyer reiterated the GHA’s
commitment to delivering an extremely high standard of service.

20. The Ombudsman was disappointed at the way most of his questions had been evaded by
the GHA. He was also surprised that the GHA had involved their lawyers at all, especially after
advising the Complainant that if she contemplated legal action, the internal investigation would be
halted. This placed the Complainant at a disadvantage as the GHA freely utilised their legal
resources, whereas the Complainant was told she would be ‘penalised’ with the suspension of the
investigation even if she was only contemplating legal action (i.e. by seeking a legal opinion).

21. The Ombudsman sympathised with the Complainant. She had been given an apology by
the PCC, but the PCC apologised without ‘any admission of liability’. It appeared that the PCC was
more concerned with legally protecting itself, rather than genuinely apologising to the
Complainant.

22. The Ombudsman highlighted the fact that neither the PCC nor the GHA’s lawyers had
given quality replies to the questions he had asked. They had completely ignored his questions,
particularly those asking whether the Doctor or clerk had followed the correct procedure; why had
the Complainant been made to go back and forth on numerous occasions; how did the clerk
discover the Complainant’s address (had confidentiality been breached) and what steps had been
taken to prevent a reoccurrence.

23. The Ombudsman presented the PCC manager with a copy of the draft report. Upon reading
it she agreed that the Complainant had been treated very badly but pointed out that there were
‘inaccuracies’ in the report. The PCC manager showed the Ombudsman notes she had made (and e-
mails she had sent) to the GHA’s Chief Executive. It transpired that the manager had been pressing
the Chief Executive and the GHA’s lawyer for advice on this case during January and February
2003. Furthermore, the manager explained that the only reason for using the GHA’s lawyer was so
as to acquire the staff member’s police statement, once he had been involved (under the Chief
Executives advice) they continued to utilise his services.

24, Additionally, the manager had been trying to obtain the police statement directly from her
member of staff. Initially the staff member had told the manager to acquire her statement straight
from the RGP. The RGP said the staff member’s permission was necessary before disclosure was
possible. The manager was apparently sent back and forth for some time until May 2003 when she
wrote a letter on behalf of her staff member authorising disclosure of the statement. Once the
manager confronted the staff member requesting her to sign the said letter, it became apparent that
her authorisation for disclosure of the statement would not be forthcoming. Some time later the
staff member asked for a transfer out of the PCC and this was soon acceded to by the manager — the
staff member in question no longer works for the PCC.



25. The manager also explained that she had been away on leave the date this incident took
place. The acting PCC manager had been told by the staff member that she felt threatened and
scared by the Complainant, so he told her to report the matter to the police. She regretted the way
this case had developed and assured the Ombudsman that measures were now in place to prevent a
reoccurrence.

26. The manager also explained that she had spoken to the Doctor and nurse in question. She
explained that the Doctor should have signed the slip, additionally the staff member could have
phoned the Doctor to check if the Complainant had been telling the truth (which she had). Neither
the Doctor nor the nurse followed the appropriate procedure and the Complainant had been a victim
of this.

27. As regards the PCC Coordinator not being familiar with the Complainant’s case, the
manager refuted this. She explained that the Coordinator may have given the impression he was
unaware of the case, but this was apparently an attempt to ascertain whether the Complainant was
telling the truth, he was checking her version of events. She also asserted that she had not advised
the Complainant to report the PCC staff member for abusive behaviour; she stated that she had
advised the Complainant to check with the RGP so as to establish if they had followed the correct
procedure (for example by inquiring how her [incorrect] previous address had been procured by
them).

28. The Ombudsman was unhappy with the way the PCC had dealt with this complaint. He had
asked concrete questions in order to ascertain whether or not there had been maladministration and
replies had not been forthcoming. However, after his meeting with the manager he established that
the PCC manager could not have known exactly what had happened, as her staff member refused to
cooperate; neither did the manager ever get to read the police statement. She did not know how the
Complainant’s address had been acquired and had no way of checking.

29. The Ombudsman felt that making a person wait for five months so as to meet with the PCC
manager and co-ordinator was excessive. He acknowledged that the manager had pursued the
matter ‘behind the scenes’, but the failure to update the Complainant as to the progress of the
PCC’s internal investigation was understandably frustrating. This type of delay relating to the
informing and updating of members of the public was inordinate and constituted maladministration.

30. The Ombudsman reiterated the lack of quality replies by the PCC to inquiries made by the
Complainant and the Ombudsman. This tremendous failure did not give the impression that they
were committed to an ‘extremely high standard of service’. In this case, as far as customer skills
and relations were concerned, the opposite appeared to be the truth. Following this meeting with
the PCC manager, the Ombudsman could conclude that there had been maladministration, but the
matter had been dealt with and a reoccurrence of the incident was unlikely. He regretted that the
manager had not provided him (or the Complainant) with the information at an earlier stage, as this
would have shown the Complainant that her complaint had not been forgotten and was being dealt
with.

31. The Ombudsman concluded that there had been maladministration as the Complainant had
not been kept informed and had been made to wait for an inordinate period of time. Although the
manager had been involved in investigating the matter, no one actually informed the Complainant
hence these efforts were never communicated to her. The Ombudsman sustained this case and with
these words he closed the case.



9.6 HOUSING DEPARTMENT

9.6.1 I can only equate this department to the leaning tower of Pisa. The tower will not
fall to the ground, but it tilts to one side because it lies on faulty ground. It would require a
mammoth task to correct this fault. The Housing Department is in a very similar position.
The ethos of its rigid working practices and the lack of flexibility makes this a very
difficult department to correct.

9.6.2 As in previous years, the Housing Department continues to attract more complaints
than any other government department. Over the past twelve months, there have been a
total of 213 complaints lodged against this department, i.e. almost 30% of the total
complaints received. The complaints are so many and the allegations are of such a varied
nature that they encompass almost every aspect of the management of government’s
housing stock.

9.6.3 As with the Building and Works Department, which also forms part of the Ministry
for Housing, a new management structure was put in place shortly before my appointment.
Early in the new year, I met the Principal Housing Officer and the Department’s Head of
Administration.

9.6.4 The meeting proved positive and many issues discussed. I highlighted my concerns
about the service that the Department was giving to the public at their counters and by way
of replies to letters. They stated their desire to improve on the service. We agreed that there
was ample room for improvement and I expressed the hope that tangible results would
soon be delivered. Unfortunately, we continue to receive complaints in respect of the poor
service being offered at the Department’s counters and the lack of appropriate information
given.

9.6.5 At various times during the year, I have been informed that employees in the
Department would soon be attending a Customer Care Programme prepared and delivered
by Durham Business School. I believe that this programme has now got underway and I
can only but express my hope that the Department will soon be delivering a better service
to the citizen, who after all is their raison d etre.

HOMELESS

9.6.6 Resulting from a complaint, the Department provided a definition for a homeless
person as follows:

“Homeless is someone who is virtually living in the streets, i.e. in a car, bench,
etc.”

9.6.7 1 was scandalised that in twenty first century Gibraltar a government department
was actually telling people that in order to be considered a homeless person, not only did
they have to ensure the hardship of sleeping in a car or on a bench, but, to add insult to
injury, they were also expecting such unfortunate people to break the law, for it is illegal to
sleep in a car and so it is to sleep on a bench. It is to be noted that this definition was given



by the Department in the investigation of a case where a young mother and her two
children were squatting in a pre-war government flat (see Case No434).

9.6.8 When I brought this appalling state of affairs to the Principal Housing Officer, he
immediately agreed that such a definition was outdated and unacceptable. I am pleased to
report that procedures for dealing with applications for housing from homeless persons
have now been put in place.

9.6.9 Tam also pleased to report that in respect of the thorny issue of squatters procedures
for dealing with these cases have also been put in place.

9.6.10 T trust that we shall no longer receive complaints of unfair or unjust treatment of
those claiming to be homeless or by those who have had no other choice than to become

squatters.

Letters Emanating from the Housing Department

9.6.11 Another issue that has been the subject of comment in previous annual reports has
been the lack of substantive content in the Department’s letters of reply to the public. Up to
now, those whose applications have been unsuccessful have received a one line letter
informing them so. This matter has also been the subject of discussion throughout the year
and the Department is now beginning to provide letters with substantive explanations as to
why an application has not been successful.

9.6.12 In order to assist the Department in its implementation of good administrative
procedures, I copied an extract from the European Ombudsman — The European Code of

Good Administrative Behaviour, as follows:

Right to Good Administration

1. Every person has the right to have his or her affairs handled impartially, fairly
and within a reasonable time by the institutions and bodies of the Union (read
Gibraltar)

2. This right includes:

- the right of every person to be heard before any individual measure
which would affect him or her adversely is taken;

- the right of every person to have access to his or her file, while
respecting the legitimate interests of confidentiality and of professional
and business secrecy;

- the obligation of the administration to give reasons for its decisions.

The Reporting Office — A Success Story

9.6.13 A major source of complaints and concern has always been the poor service
received by the public from the Reporting Office. Over the last year, the Reporting Office
has been transferred from its former premises at Ragged Staff to the City Hall, i.e. within
the premises of the Housing Department. Both management and staff have invested



enormous efforts in trying to reach a level of service commensurate with modern
expectations. It is my opinion that although there is still room for improvement the
progress and good service currently being provided should be applauded and encouraged.

9.6.14 T hasten to add that since the beginning of the year, all contact with the Department
has been channelled through its Head of Administration. I must thank him for his patience
and commend him for his dedication to his work and for replying to the myriad of letters
that my office writes to the Department in pursuance of our investigations. I can safely say
that in so far as the reply to letters to the Ombudsman, the Department ranks amongst the
best. My thanks once again.

9.6.15 Finally, despite the adverse comment that this department receives, of late there has
been a marked improvement in understanding as to the requirements of good
administrative procedures that the Ombudsman advocates.

9.6.16 1 have no doubt that the management team have a genuine desire to deliver an
improved and better service at every level. Their efforts have not gone unnoticed.
However, they have a difficult task ahead of them which will only be conquered with a
continued will to succeed.

9.6.17 Given the high number of complaints received against this Department, I have
included a table showing the different classifications:

Complaint Withdrawn 1

Outside Jurisdiction 8
Avenues not Exhausted 129
Formal Investigation 25
Resolved through informal action 51
TOTAL 214

9.6.18 I have chosen to highlight a few cases that illustrate the entrenched position, lack of
flexibility and lack of willingness to dislodge outdated practices of the Department. Let us
hope that these instances of maladministration will become a thing of the past.

CASE REVIEWS

CS/394
Alleged inaction in the face of constant breaches of tenancy by a next door neighbour.
Classified as Sustained

CS/409

Termination of the Complainant’s tenancy not in accordance with the provisions of
the housing (special powers) ordinance.

Classified as Sustained



CS/412

The deduction of rent arrears from the Complainant’s gratuity pay without notifying
her in writing.

Classified as Not Sustained

CS/432

Failure to deal with the Complainant’s application for housing with humanity, care
and attention.

Classified as Sustained

CS/445

Refusal to classify a homeless Complainant on the housing waiting list.
Classified as Sustained

CS/446

Wrongful allocation of housing points.

Classified as Sustained

CS/447

Refusal to categorize the Complainant on the appropriate housing list and for
discriminating against him on the grounds of his sex.

Classified as Sustained

CS/448
Failure to take action against an anti-social neighbour.
Classified as Sustained

CS/467
Failure to provide children with playing ball areas.
Classified as Sustained

CASE SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED

CS/394

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR ALLEGED INACTION IN
THE FACE OF CONSTANT BREACHES OF TENANCY BY A NEXT DOOR
NEIGHBOUR

1. The Complainants alleged that the Housing Agency was not taking steps to enforce the
provisions of their rental agreement relating to quiet enjoyment of the premises.

2. The Complainants were neighbours in a block of flats in the Edinburgh House estate
consisting of four apartments. The first Complainant lived on the ground floor and the second
Complainant lived on the first floor. They complained to the Ombudsman that the second
Complainant’s next-door neighbours (the neighbours) were breaking every single clause in the
rental agreement relating to a duty to refrain from committing acts that would constitute a nuisance



to other tenants. The Complainants alleged that their quality of life was being substantially
impaired by the neighbours who played very loud music at night, urinated and drew graffiti on the
walls of the common areas and discarded refuse including cigarette butts, used condoms and
remains of joints in the common areas. The first Complainant further alleged that the younger
members of the offending family used to climb up the drainpipe at night to enter their home
through the balcony, stepping on and sullying the ledge of his own balcony. The Complainants
explained that they had complained to the Housing Agency on numerous occasions. They even met
the Minister for Housing who told them that he could not intervene without evidence. The RGP
sent the Housing Agency copies of the contents of the police files on the individuals in question.
The Complainants claimed that even after the Agency was given the necessary evidence no action
whatsoever was taken against the offending tenants.

Clause 3 of the Edinburgh House rental agreements state as follows:

“The Tenant agrees with the Landlord:

3.3.13.1 Not to do or permit to be done any act or thing which may be ---- an annoyance
damage nuisance or disturbance to the occupiers of the adjoining or neighbouring
premises.”’

The clause goes on to set out that the tenant must not:

3.3.13.2 “-—- play or allow to be played any musical instrument, or radio or television set
gramophone or other sound reproducing equipment to the annoyance, nuisance or
disturbance of” other tenants.

The tenant is further made responsible for any:

3.3.14 “--- nuisance or annoyance that may be caused to other tenants --- or any damage to or
defacement of any building, wall, ----."

3. The Ombudsman noted that according to the Complainants’ allegations, the neighbours had
breached all of these clauses and the landlords had done nothing to ensure specific performance. In
response to the Ombudsman’s enquiries, the Housing Agency explained that the Minister had
recently convened a multi-agency meeting to discuss the subject of anti-social behaviour. This was
a very complex and delicate issue and ways of tackling it were being analysed. The Housing
Agency reassured the Complainants that it was actively seeking ways of encouraging tenants to
comply with their responsibilities.

4. The Ombudsman took the complaint very seriously and noted that not only had the Agency
done nothing practical to ameliorate the Complainants’ situation it had also taken an inordinately
long time to answer correspondence relating to this matter. The Ombudsman declared that the
Housing Agency as the Complainants’ landlord had the responsibility to enforce all of the terms of
the neighbour’s rental agreement and to safeguard the Complainants’ quality of life. The
Ombudsman recommended that the Housing Agency in conjunction with the RGP should develop a
system whereby complaints concerning anti-social behaviour by Government tenants are processed
and a rapid and efficient course of action taken. The course of action taken should be tough enough
to constitute a deterrent for other possible offenders. Unruly tenants should be made aware of the
fact that complaints have been received about their behaviour and that this is not acceptable and
measures would be taken to put a stop to it. The Ombudsman observed that Government estates had
been a free for all for far too long and it was time that the landlords took full responsibility for its
property to ensure that tenants lived free from all sorts of harassment resulting from anti-social
behaviour.



CASE SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION

CS/409

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR THE TERMINATION OF
THE COMPLAINANT'S TENANCY NOT IN ACCORDANCE WITH THE PROVISIONS
OF THE HOUSING (SPECIAL POWERS) ORDINANCE

1. The Complainant claimed that he was the tenant of a 2RKB in one of the Government
estates and he complained that his tenancy was terminated by the Housing Department (the
Department) in a manner that was not in accordance with the provisions of the Housing (Special
Powers) Ordinance.

2. The Complainant who had a wife and two children had spent six years in prison for a
criminal offence. At the time of his incarceration he was the tenant of a government owned 4RKB
situated next to H. M. prison at the Moorish Castle. Since he did not want his children to see him
being transported to and from prison, he requested that his family be relocated to another location.

3. He was entitled to another 4RKB but due to the urgency of his desire to have his family
living far away from the prison he agreed to his wife and children being allocated a 2RKB instead.
Allegedly this was done on the condition that on his eventual release from jail the family would be
moved back to a 4RKB. With the involvement of the probation service the Department allegedly
agreed to the Complainant’s request and his tenancy was transferred to a 2RKB (the Premises). His
wife and children moved to the Premises, as did his mother in law who at her own volition, left her
own apartment in order to live with her daughter. In August 1988 as his prison term drew to a close
the prison authorities agreed to release him on parole on the condition that he left Gibraltar and did
not return for the remainder of his term, a period of approximately four months. Having allegedly
been given a guarantee by the probation service that his agreement with the Department was still in
force and would remain so until he returned to Gibraltar, the Complainant agreed to this condition
and in the early hours of 13 August 1988, he left the Moorish Castle prison for the first time in just
over five years. He was deposited with a suitcase at the Spanish border and together with his wife
and young children he left for the UK.

4. The Complainant explained that when the period of his parole expired and he could return
to Gibraltar his friends and relatives advised him that the time was not yet ripe for him to do so, as
this could spark off violence. Since he was now determined to stay on the right side of the law, he
decided not to return to Gibraltar for the time being and to settle in England. In the ensuing twelve
years the Complainant developed several illnesses including Cluster Headaches, Crohn’s Disease
and Arthritis and at the time of writing this report he was registered as being disabled with the
Social Services of his local authority in the UK. In January 2001 having been told by his family in
Gibraltar that he could now return without sparking off any violence he went to the Department
explaining that the Premises, of which he was still the tenant and consisted only of 1 bedroom, was
occupied by his mother in law and son (who had since returned to Gibraltar). He requested that his
tenancy be transferred to a bigger apartment. The Department refused his request saying that by
virtue of the provisions of Clause 5 (b) (ii) of the Housing Allocation Scheme (Revised) 1994
applicants for Government housing had to be permanently residing in Gibraltar and have been so
for one year prior to the application in order to be eligible to be placed in the waiting list and he did
not satisfy these conditions.



5. The Complainant, explained the Department, had not resided in Gibraltar since 1988 and
he was therefore not entitled either to the tenancy of a Government flat or to be placed on the
waiting list. The Complainant rejected this explanation saying that there was no need for him to be
on the waiting list because he was still the tenant of a Government owned premises and all he
wanted was an exchange. The Complainant went on to allege (confirmed by his mother in law) that
following his January 2001 meeting at the Department and without formally terminating his
tenancy, the Department contacted his mother in law who was living in the Premises with his
grown up son and gave her the option of either transferring the tenancy to her own name or
vacating the Premises. The mother in law agreed to sign a tenancy agreement and in early 2001 she
became the tenant of premises that legally was still rented by the Complainant. The Department
rejected the allegation that it had given the mother in law the choice of either signing a tenancy
agreement over the Premises or of vacating them. By letter dated 3 October 2001, the Department
explained to the Complainant's lawyer that when the Complainant left Gibraltar he left the Premises
to his mother in law, and the tenancy was amended at the time. It then amended its story and by
letter dated 18 November 2002, it informed the Ombudsman that the mother in law had approached
them on 22 January 2001 seeking to regularise her position in the Premises and she became the
legal tenant on 19 February 2001.

6. Section 4 of the Housing (Special Powers) Ordinance sets out as a fundamental requisite of
any Government tenancy that the tenant must be personally occupying the premises. The section
provides that if the tenant does not sleep in the premises for 270 days the tenancy may be forfeited.
Sections 5 to 8 of the Ordinance sets out the precise procedure to be followed for the tenancy to be
forfeited. Where the Housing Manager has reason to believe that a tenant, in this case the
Complainant, has not been in “personal occupation of the premises for 270” days or more in any
one year a Notice of Intended Determination of the Tenancy is served on the tenant. Service of the
Notice has to be approved by the Housing Allocation Committee and it is carried out by addressing
it to the tenant and either sending it to him by registered mail or by attaching it to the front door of
the premises. The Ordinance gives the tenant 14 days from service of the Notice to appeal to the
Magistrate’s Court. If no appeal is made or when the appeals process has been completed with the
confirmation of the Notice, a second Notice is served on the tenant. The tenancy is determined with
effect from the date of this second Notice. It follows therefore that if this procedure is not adhered
to the tenancy has not been determined.

7. The Complainant and his family left Gibraltar in the early morning of 13 August 1988. The
Department had correspondence from the Complainant's wife dated 7 September 1988 notifying the
then Housing Manager that she had left Gibraltar but would be returning in the near future.

8. The Housing Department answered on 31 October 1988 notifying the Complainant that
according to section 4(1) of the Housing (Special Powers) Ordinance the Premises would revert to
the landlords if he was absent for more than 270 days. The Complainant however had no
recollection of this exchange of correspondence and the Department could not prove that the letters
had been sent to the Complainant or if sent, were received by him. In fact the Complainant claimed
to have had no idea of the fact that his tenancy could be forfeited after 270 days. The Ombudsman
considered what both sides had said and concluded that it was not really important whether or not
the Complainant knew that the tenancy could be forfeited after an absence of 270 days. The fact
was that the mother in law was given a tenancy over premises that legally were still registered as
being rented by the Complainant. This fact was admitted by the Department because at no time did
it claim that the Complainant's tenancy was terminated in accordance with the provisions of the
Housing (Special Powers) Ordinance and there is no other way of terminating the tenancy of a
public sector premises. Furthermore added the Ombudsman, in October 2001, the Complainant’s
son was living in the Premises with his grandmother and if the Complainant was no longer eligible
to be the tenant of a Government property the proper thing to do would have been to transfer his



tenancy to his son. The Department had committed several acts of gross maladministration and
steps should be taken to rectify the harm done to the Complainant.

9. Pursuant to the above the Ombudsman highlighted to the Department that the years had
taken a toll on the Complainant. He was now disabled and his wife also had experienced severe
medical problems, suffering a brain haemorrhage in mid-2002. He reminded the Department that
the Complainant was still a Government tenant and he therefore was entitled to ask for an exchange
to a bigger apartment. He further pointed out to the Department that they had given the mother in
law a tenancy over the Complainant’s apartment and he asked them to acknowledge that they had
erred by not terminating the Complainant’s tenancy years previously. He requested that the
Department give the Complainant the benefit of its mistake and allow him to apply for the required
exchange.

10. The Ombudsman went on to observe that it seemed that in 1988 the rehabilitation of
prisoners was not given the importance it is given nowadays because the day the Complainant was
released from prison was the first time since his conviction, six year previously that he had left the
prison gates. At no time was he given the opportunity to rehabilitate and to reintegrate into society.
From the prison he was driven directly to the Spanish border and ordered not to return for a period
of four months. The Complainant made his way to the UK and succeeded in building a life for his
family in London.

11. The Complainant had not returned to Gibraltar at the end of his parole to avoid what he
thought was a very real possibility of violence. Thirteen years later, he wanted to return home, his
mother was very elderly and not in the best of health and he understandably wanted to be close to
her during her waning years but could not do so for the lack of a dwelling. The price of property in
Gibraltar was beyond the Complainant’s means and his return to Gibraltar depended entirely on
being allocated a Government flat. Life had punished him enough said the Ombudsman and he
should now be helped in his efforts to reintegrate into Gibraltar society.

12. Even though the Department was technically right in wanting to terminate the tenancy,
rules should not be implemented without giving due consideration to the very human problems
faced by the people involved. The Ombudsman was of the view that the proper and human thing to
do would be for the Department to recognise that it had erred in not terminating the tenancy in 1989
and to proceed to give him the benefit of its mistake. The Ombudsman felt very strongly that the
qualifying period of one year should be waived and that the Complainant should be categorised
forthwith in the appropriate waiting list.

13. The Department accepted that for some unknown reason the Complainant's tenancy was
never terminated however it expressed its virulent opposition to acceding to the Complainant’s
request and to transferring to another apartment a tenancy that should have been terminated years
earlier. It was not until 22 January 2003, two years after the mother in law had been given a
tenancy over the Complainant’s flat, that the Department served on the Complainant a Notice of
Intended Determination of Tenancy. It justified this course of action by explaining that rule 5(b)(ii)
of the Housing Allocation Scheme (Revised) 1994 said that an applicant for Government Housing
had to be “permanently resident in Gibraltar and have been so for one year prior to the
application”. The Department said that the Complainant was not living in Gibraltar and had not
done so for many years, he simply did not qualify for Government accommodation.

14. The Ombudsman condemned this course of action, saying that the only reason why the
Department started the termination proceedings was because he had brought this oversight to their
attention. This was Machiavellian he said.



15. The Ombudsman then referred to the Complainant’s allegation that the Department had
agreed with the probation service that when he returned to Gibraltar he would be allocated a
suitable apartment. Unfortunately, said the Ombudsman, this alleged agreement had been a verbal
one and it could not be verified from an independent source. The Complainant’s probation file
could not be located by the probation service and his probation officer had passed away not long
before the time of writing. The Department also had no record of such an agreement. In the absence
of the needed verification the Complainant’s only recourse was the Department’s goodwill. The
Ombudsman went on to refer to section 14 of the Housing Allocation Scheme (Revised 1994) and
pointed out that the Housing Allocation Committee had the discretion to waive the qualifying
period before a housing applicant can be allocated accommodation. Even though the tenancy had
been terminated, the Complainant’s special circumstances could still be taken into account.

16. The Department refused to exercise this discretion and the Ombudsman said that he
regretted this failure to accept his recommendation. He went on to declare that the manner and
circumstances under which the Complainant’s tenancy was terminated appeared to be incongruous
with the principle of ‘duty of care’. Government ministries exist by the people for the people and
their duty is to treat the people with openness, responsibility, honesty and integrity.

17. The Ombudsman declared that when formulating an opinion, he is not limited to a strictly
legal interpretation of Government activities, but rather considers all factors in commenting on their
fairness. The action complained about may be considered unreasonable or unjust, even though it
may have been done within a legal framework. Also, the Ombudsman is neither an advocate for the
Complainant or Department concerned, but is obliged to view and formulate his opinions, not in a
partisan manner, but taking into account all other relevant considerations. Taking the above into
account, the Ombudsman was of the view that this complaint raised a matter of unique moral,
ethical, and social importance. The Housing Department naturally manages its housing stock
pursuant to the dictates of its rules and regulations however these rules are not engraved in stone.
They should guide the Department in its day to day affairs but it should be willing to use its
discretionary powers when the circumstances so require. In the opinion of the Ombudsman, this
case was one of those circumstances. The cost of private accommodation in Gibraltar, whether for
purchase or rental, has rocketed beyond the means of most ordinary Gibraltarians. What this meant
was that by refusing to consider the Complainant’s special circumstances the Department was
actually condemning him to remain away from his homeland. This was very grave and should be
given the most serious thought.

18. When somebody makes a mistake in life he or she should have the greatness of spirit to
acknowledge the mistake. When it comes to a Government ministry the decisions of which may
affect somebody’s life for years to come, it is all the more important that in the face of a possible
injustice, it applies a degree of flexibility in reviewing a decision. The Complainant left Gibraltar in
August 1988 and the tenancy was only terminated in January 2003, a course of action that was
taken only because the matter was brought to the Department’s attention by the Ombudsman’s
investigation. At the time the Complainant’s son was living there and at the most the tenancy
should have been transferred to him. The Department had acted wrongly, concluded the
Ombudsman and what it did constituted an abuse of power and an act of gross maladministration.
The Ombudsman declared that what should have been done by the Department was to accept that it
had missed the opportunity to terminate the tenancy and acknowledged the Complainant’s
circumstances. It should have then allowed the Complainant to apply for an exchange making it
clear that the application was conditional on him returning to Gibraltar on a permanent basis. This
was not done however and the Department was demanding that the Complainant wait the
qualifying period and then register in the prelist as would any first time applicant. This was
impossible for the Complainant to do because he had nowhere to live in the meantime. The
Ombudsman recommended that the Complainant should be reinstated in the list of Government



tenants and be registered in the appropriate waiting list without having to wait the mandatory
period. With these words, the Ombudsman closed the report.

CASE NOT SUSTAINED
CS/412

COMPLAINT AGAINST THE MINISTRY FOR HOUSING FOR DEDUCTING RENT
ARREARS FROM THE COMPLAINANT’S GRATUITY PAY WITHOUT NOTIFYING
HER IN WRITING

1. The Complainant felt aggrieved because when she retired from the Government
employment the Treasury Department deducted rent arrears from her gratuity pay. The arrears
amounted to one third of the gratuity and no written notification of this action was communicated
to her beforehand.

2. Before living at her present home the Complainant had resided at a flat in Witham’s Road.
During this time her flat suffered from dampness and water penetration problems. The Complainant
reported the problems to the Ministry for Housing and the Department of Buildings & Works.

3. This went on for many years and the Complainant alleged that despite continuously
reporting the problem she was told that there was nothing that could be done. All this was done
verbally and there were no records. The Complainant further alleged that staff from the Ministry for
Housing informed her that no works would be undertaken because the flat was in such a state of
disrepair that it was not worth repairing.

4, In June 1986, after being informed that no works would be carried out to her home, the
Complainant wrote to the Ministry for Housing informing them that if they did not carry out repairs
to her home she would stop paying the rent. No repairs were undertaken and the Complainant
ceased paying her rent.

5. Some time later Buildings & Works undertook repairs at the Complainant’s flat. They
lowered the roof with a partition and created an outer panelling around the walls. However, the
partition proved to be an ideal breeding location for cockroaches and soon the Complainant’s flat
became infested with them.

6. By letter dated 1* August 1990, Action for Housing wrote to the Ministry for Housing
telling them that the Complainant’s family problems were severe and that action should be taken
quickly as there was a health risk to her and her family. The Complainant also reported the matter
to the Environmental Agency who fumigated her house.

7. The Complainant and her family were eventually decanted on health grounds. Up to that
point, the Complainant had not paid any rent. However she felt that she was entitled to this money
as compensation for the experience she had endured, and the material property (such as furniture)
which had been destroyed, due to the harsh conditions they had been exposed to. The Complainant
did pay her rent at her subsequent addresses.

8. The Ministry for Housing sought to recover the rent arrears and took the Complainant to
Court during 1991 and 1992. The Courts ordered that the Complainant pay her rent arrears and the
costs of the Court. The Complainant paid the Court fees by instalments, but she did not pay back
any of her rent arrears.



9. Towards the end of April 2002, the Treasury Department telephoned her and informed her
that her rent arrears were still outstanding. They told her that the arrears (totalling £3,416) would be
deducted from her gratuity and that she should discuss the matter with the Ministry for Housing to
arrange payment, otherwise they would be left with no alternative other than deducting £3,416 from
the gratuity.

10. At no time did the Complainant receive written notification of Governments intention to
recover the arrears from her gratuity. The Complainant believed that until she received written
notification Government would not try to recover the arrears from her. However, when the
Complainant failed to liaise with the Ministry for Housing the Treasury Department proceeded to
recover the funds directly from the gratuity due to her.

11. The Ombudsman noted that the initial complaint concerning dampness and water
penetration was dealt with by Buildings & Works some ten years ago, yet the consequence of their
works made the Complainant’s situation worse. The Ombudsman understood and sympathised with
the Complainants plight. However, the Complainant had entered into a contractual obligation with
her landlord (Government) and by not paying rent she had breached the contract — this could not be
justified.

12. The Ombudsman then considered the fact that the Complainant had been a single mother
for most of her life. She had apparently only ever worked as a cleaner; hence she could be
described as a person of limited means. The gratuity amounted to £10,413.88 but when the arrears
(£3,416) were deducted she was left with £6,997.88. Her only other income was an Old Age
Pension of £70.90 per week, and her work pension of £200 per month. The Ombudsman
understood that, as far as the Complainant was concerned, the deduction of £3,416 would leave a
hole in her finances. Yet, the Complainant had been given the opportunity of meeting up with
personnel from the Ministry for Housing; it was the Complainant herself who had refused to meet
and refused to arrange any payment of the arrears.

13. The pertinent legislation was the Pensions Ordinance 1961. It stated, at Section 13, that a
gratuity was assignable or transferable for the purpose of satisfying a debt owed to the Government.
This showed that Government had followed the appropriate procedure for the recovery of the debt.

14. The Ombudsman further noted that the Complainant had been taken to Court for the
recovery of the debt during 1991 and 1992. She had been ordered to pay the said debt, yet she
failed to do so.

15. Notwithstanding the fact that Government was perfectly entitled to deduct the money that
was owing from her gratuity, the Ombudsman reiterated that he was surprised that the Complainant
had not received any written communication about Government’s intentions to recover the debt,
especially when it amounted to one third of her entitlement. Although the Complainant had been
informed verbally, usually such serious action warranted formal written notification. Perhaps if she
had been sent a formal letter confirming the intended action, she would have realised the
seriousness of her situation and taken some action.

16. Government recovered the funds from the gratuity. The Complainant had declined to
discuss any arrangements to repay her debt so consequently she missed her opportunity to repay
Government in this way.

17. The Ombudsman concluded that there had been no maladministration as Government had
followed the correct procedure to recover the rent arrears, and had even afforded the Complainant
an opportunity to make alternative arrangements. The fact that the Complainant declined to do this



highlighted her own reluctance to help Government resolve this dispute. With these views the
Ombudsman closed the investigation.

UPDATE

The Chief Secretary informed the Ombudsman that he was equally concerned about the fact that
the money owed by the Complainant was deducted from her gratuity without her being informed in
writing. In this respect he would be seeking the Accountants General’s views with the intention of
setting up procedures so that issues such as these are followed in writing in future.

CASE SUSTAINED
RECOMMENDATIONS MADE PENDING IMPLEMENTATION

CS/432

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR ITS COLDNESS,
INSENSITIVITY AND FOR NOT DEALING WITH THE COMPLAINANT’S
APPLICATION FOR HOUSING WITH HUMANITY, CARE AND ATTENTION

1. The Complainant alleged that she was homeless since October 2001 and she complained
that the Housing Department (the Department) had not dealt with her application for housing with
sensitivity, care and consideration.

2. The Complainant was a 28 year old single mother with a ten year old son whose only
income was State welfare. In January 2001, her father who had been ill for sixteen years passed
away. Three months after her father’s death her mother’s boyfriend moved into the parental home.
The Complainant did not get on with her mother’s boyfriend whom she said was an alcoholic and a
ne’er-do-well and arguments with her mother and her partner became commonplace. On 3 October
2001 her mother asked her to leave the parental home. That same day the Complainant went to the
Department explaining that her mother had asked her to leave her house and that she had nowhere
to go. She stated that she was homeless and presently sleeping in a car together with her son. She
was allegedly told that there were many people in a similar situation and that nothing could be done
until her case was put to the Social Advisory Committee.

3. The Complainant and her son slept in what had been her father’s car for two nights. On 5
October 2001 they moved in with a friend who was already living in overcrowded conditions. She
slept in a single bunk bed together with her son and her friends’ son until the beginning of
December of that same year.

In the meantime, on 22 October 2001 the Social Advisory Committee considered the
Complainant’s case and she was categorised in the ‘B’ list. A letter was handed to her with an
explanatory leaflet as to what the implications of category ‘B’ were. The following is an extract of
the relevant section of the leaflet:

“In the case of applicants placed on categories B and C, this means that although the
Commiittee feel that there is a bona fide case, there is no extreme urgency and these cases

will therefore be re-considered in the light of there not being any persons in the category
A' »

4. On 23 October 2001, Action for Housing sent a detailed letter to the Housing Advisory
Committee stating that in its view the matter should be looked at again since it was felt that
categorisation ‘B’ for a homeless young woman with a young child was insufficient. The Housing



Advisory Committee met again on 21 November 2001 but it was decided that no further
recommendation should be made.

5. On 23 November 2001 the Department received a letter from a Consultant Clinical
Psychologist advising that the Complainant was “being treated for depression and panic disorder”
and that her housing situation was having a negative effect on her mental health.

6. By letter dated 26 November 2001 the friend with whom the Complainant and her son were
staying explained that she was unable to provide lodgings for the Complainant for much longer.
She added:

“I am also a single mother of an eight year old boy and a one and a half year old daughter.
1 am on welfare, I do not earn sufficient for groceries, or light or water bills. My house is a
small 2 bedroom pre- war ---- .

7. She went on to explain that the Complainant, the Complainant’s son and her own son were
all sleeping in the same room on a single pair of bunk beds, a grown up woman and two boys
sleeping on two single beds..

8. The friend explained that the Complainant suffered from panic attacks and that she was
concerned for her own young children. “/ --- do not think that young children have to see what is
happening” she added.

9. By letter dated 4 December 2001 the Complainant sent another desperate plea for help to
the Department. In her letter the Complainant said:

“My friend has said that we have to sort something out quick as it doesn’t seem that she
can cope with us there for much longer”.

10. Not long after this last letter the friend asked the Complainant to leave.

11. From the friend’s house the Complainant moved to the Methodist Church, Gibraltar where
she was given temporary accommodation. By letter dated 14 January 2002 the church’s Minister
confirmed that the Complainant was being allowed to sleep in a bedsit within the Church premises.
He stressed however that this could only be a temporary solution.

12. By April 2002 the Church authorities were asking the Complainant to leave. They wrote to
the Department informing them that he would be asking the Complainant to leave by the end of the
month. The Complainant also met the Housing Manager. She allegedly wept and informed the
Housing Manager that she was giving her no alternative but to squat in an empty apartment. The
Housing Manager allegedly told the Complainant to move back to her mother’s house but the
Complainant answered that this was an impossibility.

13. The Complainant knew of a Government owned apartment located in the vicinity of her
parents’ house that had been empty for four years. Seeing herself in the streets once again she saw
herself with no option but to move in and squat.

14. On 23 December 2002 the supply of electricity to the flat the Complainant was squatting in
was cut off. She was so upset to see that her son’s Christmas tree lights could not be turned on that
she slipped, fell and was rendered unconscious when her head hit the floor.



15. By letter dated 14 February 2003 the Department informed the Ombudsman that the
Complainant would not be considered for housing whilst she remained a squatter. The Ombudsman
was further informed that if the current situation persisted the case would be referred for possible
eviction. On 19 February 2003, Her Majesty’s Attorney General for Gibraltar on behalf of the
Ministry for Housing commenced eviction proceedings in the Supreme Court of Gibraltar.

16. On 24 February 2003 the Ombudsman wrote the following to the Head of Administration
at the Ministry for Housing:

“I realise that the policy of the Ministry for Housing is that the case of a squatter is not
considered until he or she leave the squat. However, from October 2001 to April 2002, this
single mother was not squatting and our information is that absolutely nothing was done
for her by the then Housing Agency. This young woman began to squat only after she had
been homeless, literally, for seven months. If her problem had been dealt with in October
2001, she would have had no need to become a squatter.

Since the above is the case, we would be happy if the Ministry were to rectify its mistake by
dealing with the Complainant's case notwithstanding her current abode.

’

1 trust that the above is acceptable to you.’
17. By letter dated 6 March 2003 the Ministry for Housing answered as follows:

“The Housing Manager informed me that the Complainant’s case was reviewed by the
Social Advisory Committee on 22 October 2001 and she was given a Category ‘B’.
Subsequently her case was also reviewed on 28 October 2001 by the Medical Advisory
Committee and no recommendation was given. During the period after 28 October 2001
the Ministry was informed by the Methodist Church priest that she had been allowed
temporarily to stay at their premises.

This sequence of events were recorded as part of the surgery which was held at the City
Hall on 19 June 2002,---.

1 am therefore unable to rectify the mistake as you mention in your letter, because as far as
the Ministry is concerned no mistake was made in dealing with her case.”

18. The Ombudsman was amazed at the fact that after all that the Complainant had gone
through and was still going through the Department could still say that as far as the Ministry was
concerned no mistake was made in dealing with her case.

19. The Ombudsman agreed that the Department could not be expected to give a Government
apartment to every young person who argued with his or her parents and moved out. However,
when an adult moves out of his or her parent’s house and from his or her situation after leaving the
parental home it is evident to any right thinking person that it was not a hot headed reaction of a
whimsical person, it is an entirely different matter.

20. At the time of writing the court had yet to give judgement in the eviction proceedings
initiated by the Department.

21. The Ombudsman declared that the facts as set out in his report spoke for themselves. He
just wished that the Department was as efficient in all matters as it was in evicting homeless single
mothers from their only shelter.



22. The Ombudsman was of the opinion that even though under normal circumstances it was
correct that squatters should have to leave the squat before their application for housing was
considered, in a case such as this one where the squatter could not move out because she had
nowhere to move out to, the application should be considered and a suitable apartment allocated at
the first possible opportunity.

23. The Ombudsman sustained the complaint in full and recommended that the Complainant be
allocated a suitable apartment at the first possible opportunity.

CASE SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED

CS/433

COMPLAINT AGAINST THE MINISTRY FOR HOUSING FOR ITS FAILURE TO PUT
THE COMPLAINANT ON THE HOUSING WAITING LIST

1. The Complainant had been homeless for over six months and his application for
Government housing had not yet been categorised by the Social Advisory Committee of the
Ministry for Housing.

2. The Complainant was homeless since June 2002. He explained to the Ombudsman that on
becoming homeless he applied for housing at the Ministry for Housing (Housing). He was advised
to write a letter setting out the details of his circumstances. Since he was sleeping in a prayer room
at St. Theresa’s Church, the Parish Priest wrote a letter to the Social Advisory Committee (the
SAC) on the Complainant’s behalf. In his letter, the Priest confirmed that the Complainant was
homeless and that he was sleeping in a prayer room within the church. The priest explained that the
room had to be vacant between the hours of 8am and 8pm, the Complainant’s personal belongings
could not be stored there and the lack of facilities in the church made the room unsuitable for
human habitation. The Priest went on to add that the Complainant’s girlfriend was pregnant and the
fact that the Complainant was homeless meant he would not be able to reside with his partner and
bring up their child together.

3. The Complainant explained that neither he nor the Priest ever received an acknowledgment
or a reply to the letter, however when the Complainant made enquiries in person at the Ministry for
Housing, he was allegedly informed by a clerk that they knew that he was a social case and that
they were waiting for feedback from SAC.

4. Following another enquiry made a month later, in July 2002 the Complainant was allegedly
informed that SAC had broken up for the summer recess and that his case would not be put before
it until September 2002.

5. The Complainant explained that in September he was informed verbally by Housing that it
required a list of all of the places he had slept in for the past year. The information was duly
provided by the Complainant.

6. The following month, in October 2002, the Complainant handed in his son’s birth
certificate and advised the Ministry that his girlfriend and their child were living at her parent’s
address. The Complainant explained that the clerk once again confirmed to him that he was on the
social list and requested a breakdown of who lived in the girlfriend’s address. The girlfriend duly
supplied the information.



7. In November 2002 when the Complainant enquired as to the outcome of the SAC’s
deliberations he was allegedly told that the committee now required a financial assessment of his
economic circumstances. The Complainant complained that he could have been asked to present a
financial assessment in June 2002 when he first applied but the clerk allegedly answered that there
was nothing she could do.

8. By December 2002 the Complainant had been homeless for over six months. That month
SAC apparently did not meet but in response to the Complainant’s enquiry he was asked to supply
a breakdown of who lived in the girlfriend’s address. He complained that this information was
already on file, allegedly to no avail.

9. In January 2003 feeling angry and frustrated at the way he was being treated by Housing
the Complainant placed his complaint before the Ombudsman. Concerned that the Complainant had
no written confirmation that he was in the social list, the Ombudsman suggested that he try to
obtain this information in writing. However, when the Complainant contacted Housing requesting a
letter confirming that he was in the social list he was informed to his shock that his application had
still not been categorised. The Complainant had been homeless, literally, for nearly eight months
and the Ministry for Housing had yet to realise that an application from someone who is homeless
should be treated with the utmost urgency, care and attention.

10. On opening his investigation the Ombudsman asked Housing whether the Complainant’s
application had already been considered by SAC and if so in what category he had been classified.
By letter dated 30 January 2003 Housing confirmed that the application for housing was made in
June 2002 and submitted to SAC on 22 October 2002. The SAC requested a financial assessment
and a list of previous addresses of both the Complainant and his girlfriend to be able to consider the
case. Housing explained that the Complainant submitted his financial details but he only provided
them with his girlfriend’s address and financial status on 13 January 2003. The case was considered
by the Housing Advisory Committee on 4 February 2003 which recommended that he be given a
Category “A” placement. What this meant was that he would be made an offer of a house as soon
as an appropriate one became available.

11. Satisfied with this outcome the Ombudsman asked Housing when the Complainant could
expect to be allocated a flat. Housing could not commit itself on a date but in response to the
Ombudsman’s query it informed him that as at 6 March 2003 there were 94 empty government
houses awaiting either repairs or refurbishment.

12. The Ombudsman investigated this complaint with a great deal of concern. The
Complainant applied for housing in June 2002 on the grounds that he was homeless but his
application was only submitted to the relevant advisory committee for consideration on 22 October,
nearly four months later. The Ombudsman condemned this delay saying that it was inexcusable.
The fact that the Complainant had a roof over his head did not subtract from the urgency of the
situation. In part the delay was due to the fact that the various Housing Committees recess over the
summer months and all applications are only considered after the summer recess. The homeless are
still homeless during the months of July & August, pointed out the Ombudsman, and there was no
justification for the Committees to be in recess whilst people like the Complainant and others like
him were living in substandard conditions. The Ombudsman referred to another investigation
where a single mother who was also homeless was squatting in an empty Government house with
her ten year old son. This single mother had been offered temporary accommodation by a priest,
but after six months she had to leave. In all of the six months all that Housing did was to categorise
her in the ‘B list’ even though she was homeless. When she had no other option than to squat,
Housing took her to take court to evict her from the squat. The fact that such an eviction would
leave her and her son literally sleeping in the streets was not taken into consideration. In the present



case, pointed out the Ombudsman, the Complainant was “lucky” in that the church authorities
seemed to be amenable to him sleeping in the prayer room on a temporary basis.

13. The Complainant’s application was submitted to the Housing Advisory Committee on 22
October 2002 but he was only categorised to the ‘A list’ on 4 February 2003. The Complainant
claimed that he was never given a concrete list of documents required by the Committee in order to
consider his application. Housing rejected this accusation claiming that the Complainant was told
what the requirements were for the Committee to consider his application but it took him over two
months to deliver the required documents. The Ombudsman could not determine which of the two
versions was the correct one, however, he stressed that whenever an application for housing was
made the applicant should be given a written concrete list of documents required in support of the
application which should then be dealt with by the relevant committee as quickly as possible.

14. At the time of writing the Complainant had been in the ‘Category A’ list for over six
months. He would remain in the list but homeless until a suitable flat became available. At the time
of writing there were also 94 empty Government flats awaiting repairs and/or refurbishment. The
Ombudsman had no information as to the length of time that these flats had been empty. The
Ministry for Housing guaranteed to the Ombudsman that its Department of Buildings & Works was
in the process of going through an internal restructure and that sincere attempts were being made to
make inroads into the ‘waiting list” of empty apartments.

15. The Ombudsman sustained the complaint in full and considered the length of time it took
the Ministry for Housing to refer the Complainant’s application to SAC as a dereliction of duty. It
was unacceptable declared the Ombudsman that such a necessary committee as SAC should cease
to meet during the summer months. For those in dire need of assistance, it is of no assistance or
solace to be told that a certain committee does not meet during the summer months. The
Ombudsman suggested that any Committee having any connection whatsoever with applications
for housing should not break up for the summer months.

16. The Ombudsman was of the opinion that it was unacceptable that there should be such a
sizeable waiting list of houses to be refurbished whilst there was another waiting list of people
waiting to be housed. He would keep tracking the number of empty properties.

CASE SUSTAINED
RECOMMENDATIONS MADE AND PENDING IMPLEMENTATION

CS/445

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR REFUSING TO
CLASSIFY A HOMELESS COMPLAINANT AS REQUIRING AN ALLOCATION ON
SOCIAL GROUNDS

1. The Complainant, who had been living in the shelter for abused women for over eighteen
months complained to the Ombudsman that the Housing Department (the Department) was refusing
to classify her as requiring a housing allocation on social grounds.

2. In December 2001 the Complainant was forced to leave the matrimonial home as a result
of her husband’s violent behaviour. In early January 2002 she was accepted at the shelter for
abused women (the Halfway House) and at the time of writing, over one and a half years later she
was still living there.



3. On being accepted at the Halfway House, the Complainant informed the Housing
Department of her circumstances and applied for Government accommodation. The Department
responded to her application on 20 June 2002 with its standard letter which is reproduced below:

“Dear Mrs xxx

Your case is being discussed by the Housing Advisory Committee and a reply of the
outcome will be sent to you as soon as possible.

Yours sincerely”

4, On 26 November 2002 she received that same letter and on 11 February 2003 again. The
Complainant claimed to have asked the Department why the discussions were taking so long but
she was allegedly never given an answer.

5. The Complainant together with the Chairperson of the Halfway House expressed to the
Ombudsman their concern at what seemed to be the Department’s policy of treating residents of the
shelter as being adequately housed. The Chairperson pointed out that the Halfway House was a
shelter funded by a charity. It was meant to be temporary accommodation for women who had
nowhere else to go.

6. By letter dated 13 March 2003, the Ombudsman wrote to the Department asking:

a) Why it was taking the Housing Advisory Committee (HAC) so long to discuss the
Complainant’s case.

b) What was the policy regarding abused women who were forced to reside in the shelter, and
c) Whether the situation of the residents of the shelter entitled their application to be given an
element of priority.

7. In a telephone conversation on 10 April 2003, after the Complainant had been one year and
three months in the shelter, the Department explained that it needed to know whether there was a
possibility that the Complainant could return to the matrimonial home. The Ombudsman was able
to confirm to the Department that the separation agreement between the Complainant and her
husband, gave the husband the matrimonial home. The Ombudsman went on to express the hope
that this information would enable the Department to categorise the Complainant in the appropriate
housing list. The Complainant on her part expressed her surprise at the fact that the Department had
not known that she could not return to the matrimonial home. She explained that she had attached a
copy of her Separation Agreement to her housing application.

8. By letter dated 25 April 2003 the Department informed the Ombudsman that on 9 April
2003 the Social Advisory Committee (SAC) had reviewed the Complainant’s case and no
recommendation was made. It explained that on enquiry by a member of SAC, Land Property
Services (LPS) had informed SAC that the Complainant had entered into a registered agreement as
to the purchase of the business in which she was an employee. An assignment however, had still
not taken place. In response to the above letter, the Ombudsman asked the Department whether it
had requested from the Complainant a detailed financial statement from which it had concluded
that her financial situation was such that she was not entitled to be categorised as requiring
accommodation on social grounds. “The Complainant has been living in the refuge for battered
women since January 2002. I hardly think that this would be her choice of residence if she was the
owner of a thriving business.” added the Ombudsman.

9. In its answer, the Department confirmed that:



“The Ministry has neither requested nor received a detailed financial statement from Mrs
xxxx (the Complainant) as her case was reviewed on social grounds based on the
information from Land Property Services.

However, I (the Department) suggest that she should ask for an appointment with the
Housing Manager, --- with a view of having her case reviewed.”

10. As mentioned above, SAC based its decision on information received from LPS. LPS
confirmed to the Ombudsman that the Deed of Assignment whereby the Complainant had
contracted to purchase her business was dated 24 August 1994 and it had no information as to
whether the purchase had actually gone through.

11. In a meeting between the Ombudsman and the Housing Department and then by letter
dated 27 May 2003, the Ombudsman expressed his concern at the manner in which the Department
had dealt with this matter. “Given that you informed me in my office” said the Ombudsman “that
you had absolutely no information other than that provided by LPS, I must draw the conclusion
that your Department’s knowledge of the transaction for the sale is reduced to nil. For the record,
the initial transaction for the sale was made ---"" in 1994,

12. The Ombudsman went on to ask the Department why it did not make further enquiries
from LPS to obtain the full picture. In its response, the Department insisted that the Complainant
was in the process of becoming the owner of a business and confirmed that SAC had considered the
Complainant’s application on the strength of this information only. The Department refused to
accept that it had acted wrongly in any way.

13. The Ombudsman wrote back to the Department explaining for a second time that his
contention was that it had not obtained any details of the transaction which took place in 1994,
especially from the Complainant. The Department never enquired from her as to the current status
of the business or her financial situation. He explained that this was the least that should have been
done given that the Complainant’s housing application was being considered against the backdrop
of her ownership of a business. The Ombudsman explained that SAC should never act on only part
of the information. They should scrupulously ensure that before making a recommendation they
have all the relevant facts before them. The Ombudsman expressed his willingness to meet SAC to
put his views to them.

14. SAC did not take up the Ombudsman’s offer to meet. Instead it wrote to the Department
(copied to the Ombudsman by the Department) explaining that:

“This case has been thoroughly discussed by the Housing Advisory Committee several
times.

Having heard independent evidence that cast doubt on the Complainant’s version of events,
the committee adjoined consideration for further investigation.

As a result, we established that the Complainant has an agreement to purchase the
business in which she presently works. Taking this into account it does not appear that the
Complainant has a social problem, as those who are unemployed and cannot afford to
rent”.

15. On its part however, by letter dated 2 July 2003 the Department informed the Ombudsman
that the Housing Allocation Section had been instructed to write to the Complainant asking her to
submit financial information for consideration by SAC.



16. One of the main principles of our justice system is its guarantee that every person is
entitled to his day in court. What this means in layman’s terms is that before any matter is decided
by an authority in respect of an individual, that individual must be given the chance to face the
authority, hear what it has to say and ‘tell his own side of the story’.

17. The Complainant applied for Government housing saying that she had been abused by her
husband and had had to leave the matrimonial home. As a result she was now homeless, living in a
shelter funded by a charity. The authority, in this case the Housing Department, had to decide
whether to categorise the Complainant on social grounds, or else, whether she should ‘wait her
turn’ in the normal housing list. Part of the consideration would also be whether the Complainant
have the means to rent or purchase accommodation in the private sector.

18. The authority obtained “independent evidence that cast doubt” on the Complainant’s
version of events, namely that she merited an offer of accommodation on social grounds. This
“independent evidence” was LPS’s testimony that she was in the process of purchasing a business.
This could mean that she had the financial means to rent her own premises. The Ombudsman
declared that what should have been done, was to put this evidence to the Complainant, ask her the
following questions and obtain her explanations:

e Did the purchase of the business go through?
e What was her financial situation and present income?
e Could she afford to rent/purchase accommodation in the private sector?

19. Only when the Department and thus SAC, had all of the answers to the above did it have
the right to come to a decision.

20. Unfortunately this was not the case. The Department came to a hasty decision based on
incomplete and half baked evidence thereby committing a serious transgression of natural justice.
The Ombudsman raised the Department’s attention to this most serious breach, both in a meeting
and in numerous letters but it refused to accept that it had acted incorrectly. As explained above,
the Ombudsman offered to meet SAC and explain his position to the committee members but the
committee ignored the Ombudsman’s offer, maintaining instead that it had based its decision on
“independent evidence”.

21. Eventually, by letter dated 30 June 2003, some eighteen months late, the Complainant was
invited to submit information as to her finances; however, this was as a result of the Ombudsman’s
pressure. At no time had the Department recognised that it was wrong and neither did it ever
apologise to the Complainant for the injustice committed against her.

22. As part of its deliberations, the SAC decided that “--- it does not appear that the
Complainant has a social problem, as those who are unemployed and cannot afford to rent”. The
Ombudsman wondered whether committee members were aware of the cost private
accommodation in Gibraltar. Did they know that private accommodation was beyond the means of
very many Gibraltarians? The lack of affordable housing was perhaps the most serious social
problem facing Gibraltarians. His own investigation had revealed that the cost of rented
accommodation in the private sector ranged from £350 per month for a small studio flat, to £2000
per month for a luxury flat. A very large number of Gibraltarians could not afford these rents and
the problem was such that Gibraltarians were seeking accommodation in neighbouring La Linea,
Spain. To expect the Complainant to rent without having bothered to find out whether she could
afford to do so was an affront. She had been living in a shelter, with all that this implies, for over 16
months. She could not rebuild her life because she did not have her own home.



23. The Ombudsman went on to make a reference to the inordinate length of time it had taken
the Department to consider the Complainant’s application. The Complainant first applied for
housing in January 2002 and her case was only considered by the relevant committee on 9 April
2003. The Ombudsman had been given no explanations for this delay and he condemned the
Housing Department in the strongest possible terms.

24, The various allocation committees are the life blood of the Housing Department. When a
member of the public applies for housing his case is put to the relevant allocation committee which
decides on which housing list the applicant is to be categorised. At present the case of the applicant
is put to the committee by the Housing Manager. Without wishing to cast aspersions on the
Housing Manager’s dedication and professionalism the Ombudsman was of the opinion that this
system can lead to the Complainant’s case not being given the proper consideration by the
committee. Through her dealings with the applicants the Housing Manager might have formed her
own views on the people involved and although these views carry a certain amount of weight, they
still are her subjective views. The Ombudsman pointed out that the way a case is put to the
committee inevitably has a large influence on the committee. With this in mind and with the aim of
making the system fairer to the applicant the Ombudsman was of the opinion that the applicant’s
case should be put to the committee by an objective third party. Applicants should also always be
informed when their case will be heard by the committee and they should be given the opportunity
to explain their problem in person to the individual presenting their case to the committee.

25. By letter dated 8 May 2003, the Vice Chairperson of the Women in Need charity wrote to
the Minister for Housing explaining that her organisation assisted victims of domestic violence by
allowing them temporary shelter in the refuge. The Vice Chairperson added that if the Department
refused to assist residents of the shelter on the grounds that they are adequately housed the shelter
would soon be filled to capacity and they would not have the availability to assist women in urgent
need of sanctuary. The Department replied saying that the Minister had studied the situation and
had decided to reduce the pre-waiting period for victims of domestic violence, from 24 to 12
months. Since then regular meetings take place between the Department and the Women in Need
charity, the aim being to solve all of the ongoing problems faced by the Halfway House and its
residents.

26. The Ombudsman welcomed this development saying that this was a perfect example of the
behaviour he expected from Government departments. The Housing Department naturally manages
its housing stock pursuant to the dictates of its rules and regulations however, as he had said many
times, these rules are not engraved in stone. They should guide the Department in its day to day
affairs but ultimately when faced with an applicant with a complex and human problem it should be
willing to use its discretionary powers to accommodate the person or persons involved. The
Ombudsman just wished that the Department was always as receptive as it had been in this case to
the Women in Need charity.

27. The Ombudsman was appalled by the rigidity and lack of flexibility demonstrated by the
Housing Department in this matter. Although this was not the first time that the Ombudsman’s
attempts to solve problems presented to him by Complainants had been met with unwillingness to
even consider the Ombudsman’s proposals, this case epitomised them all.

28. The Complainant, who to all intents and purposes was homeless, applied for housing in
January 2002 but her case was only considered in April 2003. When her application was finally
heard, the Social Advisory Committee did it perfunctorily, basing its decision on facts that were out
of date by nine years and not bothering to obtain up to date information on the applicant’s social
and financial situation.



29. The Ombudsman recognised that people working under pressure are apt to make mistakes
and he would not have taken these breaches so seriously if the Department had accepted its
mistake, apologised to the Complainant and taken steps to rectify the situation. Unfortunately this
was not the case. Instead of trying to make amends, it confronted the Ombudsman with obstinate
rigidity, accusing him of “fragmentation”, and continuing to insist that the SAC had been entitled to
act the way it did.

30. The following words which are attributed to Mahatma Gandhi portray very clearly the
Ombudsman’s vision of what the ethos of all Government departments should be.

“A customer is the most important visitor on our premises.
He is not dependent on us, we are dependent on him.

He is not an outsider to our business, he is part of it.

We are not doing him a favour by serving him.

He is doing us a favour by giving us an opportunity to do so”.

31. To provide a service of excellence to the People of Gibraltar. This is the raison d’etre of all
Government departments and a situation where civil servants trample on people’s basic rights
should not be tolerated.

32. People have the right to live with dignity. When somebody is homeless everything should
be done within the ambit of the law to give him accommodation as soon as possible. As far as the
Department is concerned what this means is that the application should be treated with the utmost
priority in order that the applicant may be categorised in the appropriate list as soon as possible.

33. At the close of this report the Department informed the Ombudsman that to avoid the
events described herein ever happening again, in the future anybody applying for emergency
housing on the grounds that he or she was homeless would be required to fill in an assessment form
asking him/her inter alia to detail his/her financial situation, including any business concerns and
the income from that business. The Ombudsman welcomed this initiative.

34, The Ombudsman was strongly of the opinion that this matter should not be allowed to rest.
Pursuant to this view he made the following recommendations:

1. In a letter dated 13 June 2003 SAC, implied that since the applicant had a business she
should rent her own apartment in the private sector. The reality of the property market in
Gibraltar means that generally only high earners can afford to rent a flat in the private
sector. SAC were negligent in making this comment without having verified whether the
Complainant could afford these rents. The Ombudsman recommended that whole system of
the Allocation Committees should be revised with a view of making it fairer to the
applicant.

2. The Ministry should give a written apology to the Complainant for the treatment awarded
to her and her case should be reviewed giving consideration to all of the facts.

3. If on reviewing the Complainant’s case the committee arrived at the same conclusion, it
should inform the Complainant in a substantive letter, setting out why it arrived at the said
conclusion.

35. The Ombudsman informed the Department that he would circulate this report amongst
international Ombudsman associations as an example of the injustice caused by maladministration.



CASE SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION

CS/446

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR WRONGFULLY GIVING
A HOUSING APPLICANT MORE POINTS THAN HE DESERVED

1. The Complainant alleged that the Housing Department had wrongfully awarded more
points to a fellow housing applicant than that applicant actually deserved.

2. The Complainant and his wife lived with his parents and brother in his parents’ two
bedroom apartment in the Moorish Castle Estate. The Complainant had been in the 2RKB list for at
least three years and by October 2002 he had advanced to the second position in the list. During the
first week of February 2003 however, he dropped to the fourth position. Initially he accepted this,
believing that almost probably fellow applicants with more points had overtaken him on the list.
His suspicions were aroused however when he saw that in the newly published housing list the first
person on the list was somebody known to him (the Acquaintance). The Complainant alleged that
members of the Acquaintance’s family had a long history of conveniently getting the houses they
wanted precisely when they wanted them. (These allegations were historical and could not be
substantiated). According to the Complainant, like him, the Acquaintance lived with his parents and
brother but whereas the Complainant’s family lived in overcrowded conditions in a 3RKB (2
bedrooms) the Acquaintance’s family lived in a 4RKB (3 bedrooms) and they were not
overcrowded. Knowing that the Acquaintance lived in much better conditions than he did, the
Complainant could not understand why that person was at the top of the 2RKB list with 3720
points whereas he only had 2750 points.

3. In response to the Complainant’s letter the Housing Manager explained that due to reasons
of confidentiality she could not comment in detail however she did say that the Acquaintance’s
housing application predated the Complainant’s and therefore the Acquaintance had acquired more
points than the Complainant had. The Housing Manager added that the Acquaintance’s status
changed from single to married and thus so did his room entitlement. This was the reason for his
sudden appearance on the top of the 2RKB list.

4. The Complainant responded to the Housing Manager explaining that what concerned him
most was the fact that an applicant whose housing situation was better than his, had 1000 more
points then he did. He proved his point by explaining that he had acquired copies of the original
plans of the Acquaintance’s house from the Gibraltar Government Drawing Office and had thereby
obtained the measurements of the Acquaintance’s house. He had then calculated the points due to
the Acquaintance using the formula set out in the Gibraltar Housing Allocation Scheme (Revised
1994) and had come to the conclusion that the Acquaintance should have been awarded 1000 points
less than he actually had.

5. In its response the Housing Department explained that the points are awarded based on the
report made by the Environmental Health Officer when the application is first dealt with. The
Department assured the Complainant that the Acquaintance’s application had been recalculated and
found to be correct.

6. The position of housing applicants in the various waiting lists is governed by a system of
points. Applicants are awarded points depending on their personal circumstances and their living
accommodation. The criterion by which points are awarded is set out in the Housing Allocation
Scheme (Revised) 1994.



Section 6. Overcrowding:

b.  “The number of points which will be appointed to an applicant in respect of overcrowding
will be calculated by determining the square footage of the accommodation now occupied by
the applicant and those with whom he is sharing accommodation and by deducting therefrom
the number of square feet of the total standard space allowance in respect of each person
sharing (including the applicant) and allowing 50 points per square foot of the resulting
figure.---—- A further 200 points will be added if every room in the accommodation is used for
sleeping purposes.”

The section goes on to specify the standard space allowance.

When an applicant first applies for housing an Environmental Health Officer measures his current
living accommodation. The measurements are passed on to the Department which calculates and
determines whether the applicant lives in overcrowded conditions. The points are then awarded to
the applicant on the basis of these calculations. This is and was the procedure when both the
Acquaintance and the Complainant applied for housing and they were both awarded their points
based on the measurements given to the Department by the Environmental Health Officer.

7. As mentioned above, the Complainant was not satisfied with the points awarded to the
Acquaintance. Basing himself on the measurements in the original plans of the Acquaintance’s
house he came to the conclusion that the Acquaintance did not live in overcrowded conditions and
that therefore he should not have been at the top of the 2RKB list. The Complainant provided the
Department with plans of both his house and that of the Acquaintance. He also provided the
Department with detailed calculations as regards the square footage of both houses and the
resulting points due to both applicants. The Complainant’s research was very comprehensive and as
it later turned out, accurate. The Department however did not investigate the complaint seriously
and responded to his letters with standard replies.

8. Since the Department relied entirely on the measurements supplied by Environmental
Health Officers, the Ombudsman put the complaint to the Environmental Agency. He explained to
the Agency that as the result of the wrong measurements a housing applicant had been offered a
house when in fact he may not have been entitled to it just yet. The Environmental Agency
expressed concern at the large disparity between the measurements given by its own Health Officer
and those that the Complainant claimed were the actual ones and instructed one of their senior
officers to measure the Acquaintance’s house once again to verify whether the Complainant’s
claims were correct. With the consent of the Acquaintance’s family, their home was measured and
it was concluded that the Complainant had been correct. The Environmental Agency apologised to
the Ombudsman for having supplied erroneous information years before and guaranteed that a
system would be put in place to avoid a possible repetition of this type of incident.

9. The Ombudsman praised the Environmental Agency for its initiative, pro-activity and
cooperation and pointed out that this was how the Housing Department should have dealt with the
complaint in the first place.

10. The Ombudsman expressed great concern at the fact that a housing applicant had reached
the top of the list and was ultimately re-housed as a result of an inaccuracy committed at the
beginning of the process. Without wanting to cast aspersions on the dedication and honesty of the
Environmental Health Officers the Ombudsman pointed out that it was impossible to know whether
or not the mistaken measurements were a result of human error. It was impossible to know, added
the Ombudsman whether the inaccuracy discovered by the Complainant’s perseverance was



commonplace. Based on his findings in this investigation the Ombudsman recommended that the
Housing Department together with the Environmental Agency put a system in place to ensure that
the measurements given to the Housing Department by the Environmental Health Officers are
accurate with no possibility of mistake. The Ombudsman expressed a willingness to discuss with
the two relevant departments the possible problems with the current system and how these
problems could be solved. With this recommendation and expressing grave concern at the events
prompting this complaint, he closed the case.

CASE SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED

CS/447

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR REFUSING TO
CATEGORISE THE COMPLAINANT ON THE APPROPRIATE HOUSING LIST AND
FOR DISCRIMINATING AGAINST HIM ON THE GROUNDS OF HIS SEX

1. The Complainant who had joint custody care and control of his two daughters with his
former partner the children’s mother (“the Children’s Mother”) was on the Housing Department’s
(“the Department”) Social ‘A’ list for a one bedroom flat. He explained that pursuant to a court
order his daughters spent more time with him than they did with their mother and also that she had
already been allocated a two bedroom apartment, whilst he was still waiting. He complained that he
should be in the waiting list for a two bedroom flat instead of for a one bedroom and that the
Department refused to categorise him as such on the grounds of his sex.

2. The Complainant and the Children’s Mother had been joint tenants of a Government flat
(“the Family Home”). When the couple separated, the Complainant remained in the Family Home.
After a year however the courts instructed him to vacate the Family Home in favour of the
Children’s Mother. He complied with the order and the Children’s Mother became the sole tenant
of the Family Home. Since the Complainant lived next to the Family Home the Children’s Mother
asked for an exchange to a 3RKB in another government estate.

3. On 11 February 2003 the Children’s Mother was allocated a 3RKB at the Laguna Estate
and by letter dated that same day the Complainant was informed that he had been categorised on
the ‘A’ list for a 2RKB.

4. The Complainant explained to the Ombudsman that on Wednesday 5 June 2002 the
Supreme Court of Gibraltar granted the Children’s Mother and him joint custody, care and control
of their two young daughters. He explained that in practice out of every fourteen days his daughters
spent eight and a half days with him as opposed to five and a half days with their mother. He added
that it was not right for two young girls to sleep in the same room as their father and the
Department’s refusal to categorise him in the 3RKB list amounted to sex discrimination.

5. The Complainant further alleged that when he explained to the Department that he needed
a bedroom for his daughters he was told that they should sleep with him in the room. This he
pointed out was not allowed by the Social Services and in any event was not correct.

6. The Department vehemently denied the allegations of discrimination. The Department
explained that its policy was that where a couple had been granted joint care and control of the
children, only one of the two parties, and not both, would be granted a tenancy suitable for both the



parent and the children. In this case the mother had been given a 3RKB but it just as well could
have been the father.

7. Upon inquiry, the Department explained to the Ombudsman that ideally in cases such as
this where both parents shared the care and control of the children, they should both be entitled to
an apartment big enough for the parent and the children. The Department pointed out that the award
of joint custody, care and control by the courts seemed to be on the increase and the demand for big
apartments was bigger than the supply. It had no option, explained the Department, but to have a
strict policy as to whom it would categorise in what list. Otherwise, it added, the housing lists
would swell beyond all control.

8. The Ombudsman rejected this approach to the housing situation and compared it to an
ostrich approach, i.e. hiding the head in the sand so as not to see reality. Keeping the lists
artificially short was not the solution declared the Ombudsman. The fact was that at the time of
writing this report, there were in the region of eighty empty flats belonging to Government housing
stock. The Ombudsman felt that the ostrich approach was unacceptable and was of the opinion that
differentiating between the Complainant and the Children’s Mother was perhaps an easy option but
it was morally and ethically wrong.

9. The Department could not accept the Ombudsman’s words saying that the eighty empty
flats required repairs and that it could not allocate any of these apartments until the repairs were
completed. When this would happen was in the hands of the Department of Buildings and Works
and/or the Electricity Authority. It accepted that there were many empty premises in the Upper
Town over and above those awaiting repairs, but, it explained, these were in a very bad state of
repair and it was not cost effective to make them habitable. A survey had been completed of houses
that were considered to be void and Government had to decide what to do with these properties.

10. When the Complainant and the Children’s Mother separated they both applied for housing.
The Complainant was forced to leave the matrimonial home and the Children’s Mother did so
because she did not want to be her former mother in law’s upstairs neighbour. The Children’s
Mother was recognised as needing a two bedroom apartment but the father with whom the
daughters lived for eight days out of every fourteen was categorised as requiring a one bedroom
flat.

11. The Ombudsman pointed out that in practice the Complainant had the Children for more
time than the mother and that if the policy was that only one parent was given a flat suitable for the
family composition, then the Department should have considered all the relevant factors, including
the court order, before deciding on the allocation.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED

CS/448

COMPLAINT AGAINST THE MINISTRY FOR HOUSING FOR NOT TAKING ACTION
AGAINST AN ANTI-SOCIAL NEIGHBOUR WHO WAS THREATENING THE
COMPLAINANT AND HER DAUGHTER

1. The Complainant, who lived in a Government rented flat wit her daughter was being
verbally harassed by her downstairs neighbours so she reported him to the Housing Department
(the Department) and enclosed police reports as evidence. She felt aggrieved with the Department



when they replied by saying that they could not offer exchanges due to disputes amongst
neighbours, and that she should look for an exchange herself through the ‘exchange book’ available
at the Department.

2. The Complainant wrote to the Housing Manager on 13" February 2003 requesting an
appointment so as to explain her situation. She highlighted the neighbours’ threatening behaviour
and explained that her nine-year-old daughter was not living with her due to her fear of the
neighbours carrying out their threats. Additionally, the Complainant explained that she was a single
parent and petrified of her neighbours, whom she believed were causing her and her daughter
psychological stress and trauma.

3. The Housing Manager replied by way of letter dated 17" February 2003. The letter did not
make reference to any action which the Department could take; instead they recommended the
Complainant look for an exchange herself, using the exchange book available at the Department.

4, The Complainant had not specifically asked to be re-housed; however this was the only
option the Department gave her.

5. The Ombudsman highlighted the provisions of Clause 2 of the tenancy agreement between
Government and their tenants,.

2. THE TENANT AGREES WITH THE LANDLORD as follows:-

2 (14) (a) Not to do or permit to be done any act or thing which may be or grow to be an
annoyance, damage or disturbance to the occupiers of the adjoining or neighbouring
premises

2 (15) To be responsible for the orderly conduct on any part of the Premises and for any
nuisance or annoyance they may cause to other tenants or to members of the public...

6. Bearing in mind the obligations placed on Government tenants in respect of their conduct
towards neighbours, the Ombudsman did not understand why the Department limited their
assistance to recommending that the Complainant find an alternative place to live. No action was
taken by the Department in order to enforce the above tenancy agreements against the
Complainant’s neighbours.

7. The Ombudsman noted that as a result of the ongoing threats, and the Complainant’s
involvement of the RGP, the RGP decided to prosecute the Complainant’s neighbour. The
Ombudsman stressed that this was as a result of the RGP’s own initiative and the Department had
not been involved.

8. The Ombudsman felt disillusioned with the Housing Department for failing to meet its
administrative obligations. It had failed to enforce the terms of the tenancy agreement with the
Complainant’s neighbour.

9. Notwithstanding the Complainant’s plea for help, the Department advised her to look for
alternative accommodation. The Ombudsman could not understand why the ‘victim’ in this dispute
should find a new home and antisocial neighbours (who wanted the Complainant to leave ‘their’
block) should apparently be rewarded for their actions.

10. The Ombudsman concluded that the Department had failed the Complainant, and had
failed to ensure the Complainant’s peaceful enjoyment of her Government tenancy. The



Ombudsman highlighted this instance as a prime example of maladministration and with these
words he closed the case.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED

CS/467

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR FAILING TO PROVIDE
VARYL BEGG ESTATE’S CHILDREN WITH PLAYING AREAS (PARTICULARLY
FOR FOOTBALL)

1. The Complainant’s felt aggrieved because the children’s playing areas in Varyl Begg
Estate (‘the Estate’) were being utilised by Government, but no alternative playing areas were
provided.

2. The Complainants (three boys aged 10-12 years) attended the Ombudsman’s awareness
campaign, held at the Estate on Tuesday 6™ May 2003. They explained to him that originally there
used to be two playgrounds.

However one was given to St Paul’s School, in order that they may build a lunch hall for
schoolchildren, the other was, at the time of writing this report, being used as a base for repair
works being carried out at the Estate.

3. Having spoken with some of the older tenants from the Estate, the Ombudsman was
informed that there used to be various playgrounds, but these had deteriorated over time and were
removed but never replaced.

4. The children took the Ombudsman to the playground which had been handed over to St
Paul’s, which the children continued to use as a playground because the lunch hall had not yet been
constructed. The Ombudsman noted that the gate doors were wide open, without any form of
padlock. Children were playing in a filthy playground, full of dog excrement, bits of cables, broken
glass, bricks, planks of wood with rusty nails and a lot of rubbish. The ground itself was unlevelled
and there were plenty of weeds growing out of the cracks in the ground.

5. Additionally part of the fencing around the playground was missing. This meant that the
children’s football regularly fell onto the road, into St Paul’s School, or into a neighbour’s patio.
The Children explained that adult tenants regularly hurled abuse at them because of the football,
and often, when the ball went into a neighbour’s patio, the neighbour would not return it.

6. The Ombudsman informed the Housing Department (‘the Department’) of the children’s
plight, by way of letter dated 19™ May 2003, and invited their comments and advice. By 11" June
2003 the Department replied, explaining that one playground was being utilised by a construction
company and the other was to become a lunch hall. He explained that the Department of Education
had agreed to allow the use of this playground to the children, until the start of the academic year in
September 2003, when works were due to begin on the construction of the lunch hall.
Arrangements were to be made so as to fix the broken fencing. Master Services Ltd were also
contacted to clean the playground on a regular basis.

7. By 26™ June 2003 no works had been carried out on the playground. The Ombudsman
wrote to the Department. He explained exactly what works were required, but highlighted that the



important thing was for the children to have a playing area. The Ombudsman had liaised with the
Estate Committee and identified individuals who could open and lock the gates.

8. By 1% July 2003 no works had yet been carried out, but the Department wrote to the
Ombudsman explaining that he would put the suggestions to the Systems Project Manager. This
was so that arrangements could be made to carry out the works.

9. By this point the Ombudsman was concerned because May and June had now passed, no
works had been started and the playground was due to be returned to the School in two months. On
11"™ July 2003 the Ombudsman telephoned the Department and asked for an update. He was
informed that the Department was in the process of collecting quotes; once these were available,
arrangements would be made for the works to start. On 14™ July the Ombudsman again telephoned
the Department, it explained that they were still obtaining quotes, but everything (the Ombudsman
was assured) was at hand. On 16™ July no progress had been made and the Ombudsman impressed
on the Department the urgency of initiating the works as the playground would in all probability be
returned to the School in September.

10. On 18" July the Ombudsman telephoned the Department who explained that a quote had
been accepted in principle (in the form of an oral quote) and they were waiting for a written quote.
The Ombudsman explained that this was taking very long and asked for a date for when the works
were expected to start. The Department explained that it did not know when the works would
commence, but explained that the contractor was very busy and it could be a while before the
works were actually started. The Ombudsman reminded the Department that the whole point of this
exercise was to allow the children to use the playground during the summer holidays, as in
September it might no longer be available. The Ombudsman explained that if the children could not
use the playground for at least one month there would be little point in acquiring the playground at
all.

11. By way of letter dated 18™ August 2003 the Department informed the Ombudsman that the
playground had been cleaned and secured with a copy of the key handed to the contractors, so that
two football posts could be installed. Additionally, the Housing Department requested a quote for
the painting of the playground, but this would be subject to costs. However, a week later the
Ombudsman was informed that the playground would not be painted; neither would the goalposts
be installed, given the short time that remained before it had to be returned to the Department of
Education.

12. The Ombudsman was very disappointed with the length of time it had taken to prepare the
playground, when all that was done was to fix the fencing, clean the area and place a padlock on
the door. It took over two months since the Department wrote to the Ombudsman on 11™ June,
stating that the playground had been returned to the Estate for the duration of the summer holidays,
for the playground to be ‘repaired’.

13. The Department had allowed bureaucracy and red tape to get in the way of fast and
effective action. Additionally, a lot of the assurances which had been made never materialised.
Considering that perhaps the playground would not be useable during September, a two months
delay was excessive and inordinate — this amounted to maladministration. The Department, in a
further display of their usual rigidity, did too little, too late; with these words the Ombudsman
closed the case.












9.7 ROYAL GIBRALTAR POLICE

9.7.1 In last year’s report, my predecessor expressed his satisfaction at the improvements
in relations between the Royal Gibraltar Police (the RGP) and the Ombudsman since the
new Commissioner took office. I am pleased to inform that the relationship remains very
cordial.

9.7.2 In the last year, we have met on two occasions to discuss matters of mutual interest.
On both occasions I have raised issues relating to complaints received and am pleased to

state that the Commissioner took a personal interest and promptly dealt with my concerns.

Police Complaints Board (the PCB)

9.7.3 The manner in which the PCB was dealing with complaints ab initio was brought to
my attention. It was contended that the Secretary of the Board was accepting complaints
from members of the public without giving any consideration as to whether the events (in
each particular incident) gave rise to a valid complaint. I met with the Secretary of the PCB
on various occasions and questioned him in detail as to the manner of recording complaints
and the considerations given by him to the facts presented by the would-be complainant.

9.7.4 1 was able to ascertain that the Secretary carefully considers the allegations made
before processing a complaint. He also produced statistics that showed that where he was
of the opinion that a complaint did not meet the required criteria, this was recorded as a
“Non Complaint”.

9.7.5 In his Annual Reports, the Ombudsman has been pointing out that the credibility of
the Police Complaints Board would be enhanced if the post of chairman were to be held by
a civilian without any connection to the police. Unfortunately, to date this has not
happened.

9.7.6  Earlier this year, the Commissioner informed me that following an inspection by
HM Inspectorate of Constabulary, the transformation of the current PCB to a Police
Complaints Authority, totally independent of the police in its judgmental functions was
recommended. A Police Superintendent had been tasked to carry out a study into the
subject and he would be submitting a report in due course.

9.7.7 It is to be hoped that 2004 will see, if not the creation of the recommended Police
Complaints Authority, at the very least, a civilian in the post of Chairman of the PCB. This

should be the precursor of a PCB without any serving or former police officers.

The Public Services Ombudsman — v — HM Attorney General for Gibraltar

9.7.8 In December 2002, the Ombudsman reported that he had issued instructions to his
lawyers to issue a summons to initiate court proceedings against the RGP.

9.7.9 To assist the reader, the following is an extract of last year’s Annual Report



During the course of an investigation, the Ombudsman had asked the
Commissioner of Police to release a report which was in their possession,
and which the Ombudsman thought might help him in his investigation.
After protracted correspondence, the Chambers of the Attorney General
advised the RGP that the report being sought by the Ombudsman came
within the head of Public Interest Immunity and ought not to be disclosed.

The Ombudsman then sought legal advice on the matter and was advised
that the disclosure of the said report would not be subject to public interest
immunity and should be disclosed.

The Ombudsman was advised that it was highly questionable whether the
RGP had a right to refuse disclosure at all. It was suggested that the RGP’s
right would be limited to ensuring that the Ombudsman exercise his own
discretion in the use of the information contained in the report in an
appropriate manner and in accordance with the balancing exercise in
respect of public interest immunity.

Regrettably the RGP maintained their stance of non-disclosure. In view of
this the Ombudsman pursuant to CPR Pt. 34.4. (which empowers the Court
to issue a Witness Summons in aid of an inferior court or tribunal)
instructed his lawyers to issue a summons to initiate court proceedings
against the RGP. This was done on 10s December 2002.

9.7.10 The matter was heard by the Acting Chief Justice in private, but because of the
importance of the issue, the Learned Judge considered it appropriate to deliver the
judgment in open court. This was delivered on 17" April 2003 in the Supreme Court of
Gibraltar.

9.7.11 The application by the Ombudsman for a Witness Summons was not granted,
however, the Court made it plain that the Commissioner of Police should make the relevant
report available to the Ombudsman for his perusal. I am please to state that the report was
duly delivered, thus giving me the opportunity to peruse it to my satisfaction.

9.7.12 This case is of the utmost importance to the Ombudsman not only here in Gibraltar,
but all over the world. The Learned Judge delivered a detailed and eloquent eleven-page
judgment which I believe merits careful reading and consideration by those involved in the
functions of the ombudsman.

9.7.13 Given its importance, I have decided to include the full judgment at the end of the
Annexe to this report.



9.8 DEPARTMENT OF SOCIAL SECURITY

Lack of Adequate Information

9.8.1 The lack of adequate information being given to those who approach their counters
has again been a prominent feature of this year’s complaints against this department. To
this effect, I am highlighting Case No0.463 where the Complainant went through a
considerable period of time without any income when he should have possibly been in
receipt of social assistance.

9.8.2  On various occasions, the Ombudsman has highlighted the need for this department
to make available explanatory leaflets containing all the benefits that are available from the
different statutory and non-statutory provisions governing all aspects of social security and
social benefits. The main reason given for the non-implementation of these requirements
has been the lack of resources. The following case serves as an example of the above.

9.8.3 Two Spanish frontier workers complained that they had gone to the DSS to register
their new born children pursuant to European Union social security regulations, and they
were never informed that they were entitled to a Maternity Grant, as a result, they never
applied for the grant and thus lost it. There should be pamphlets in Spanish, English and
Arabic located prominently in the counter area of the DSS, giving information on all of the
available benefits.

Service from Counter Clerks

9.8.4 The DSS is run with efficiency and professionalism however; there is one major
fault that is the common thread running throughout many complaints. A person going to
the DSS asking about a specific benefit or allowance will receive a very good service but
somebody who goes there just knowing that he needs help but not knowing what to ask for,
may not receive that same service. This may be dependant on whether the counter clerk is
able to identify the needs of that particular person. A recommendation has been made
(Case No 463) for this Department to have a general inquiries counter, where anyone
seeking general assistance could be informed of his/her rights and benefits available.

9.8.5 The Department’s contention that the clerks serving at their counters should not be
expected to know everything about the different benefits that are available can no longer be
sustained.

9.8.6 Another area of concern is the plight of women who elected to the Married
Women’s Reduced Contributions (the Election). The Election was abolished in 1985,
however, women who elected to pay the reduced contribution prior to 1985 are still eligible
to continue contributing under that scheme. Married working women who pay the reduced
contribution only contribute to the Employment Injuries Fund and the General Practice
Medical Scheme, funds which are not accountable for old age pension purposes.

9.8.7 The failure to advise those participants who still contribute under the scheme of the
possible negative consequences continues to be a source of concern as many women who
pay the reduced contribution only become aware of the fact that they will not be entitled to



a pension in their own right once they near the age of 60 and not before. This matter is a
most serious problem for many women in Gibraltar and the DSS should take action to
address it.

CASE REVIEWS

CS/417

Failure to notify the Complainants of their right to receive a maternity grant on the
birth of their children.

Classified as Sustained

CS/437

Failure to inform the Complainant of the consequences of paying the Married
Women’s Election.

Classified as Sustained

CS/463
The breach of its duty of care towards the Complainant.
Classified as Sustained

CS/465
Delay in hearing the Complainant’s appeal against its finding that he/she was not
entitled to a Gibraltar Government Old Age Pension.

CASE SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION

CS/417

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR FAILURE
TO NOTIFY THE COMPLAINANTS OF THEIR RIGHT TO RECEIVE A MATERNITY
GRANT ON THE BIRTH OF THEIR CHILDREN

1. The Complainants were aggrieved at the failure of the Department of Social Security (the
DSS) to notify them of their right to receive a maternity grant on the birth of their children.

2. The Complainants were Spanish frontier workers who had been employed in Gibraltar
since mid-1996. On 19 March 1997, a daughter was born to one of the Complainants and on 30
January 2000, a son was born to the other. Pursuant to European Union Social Security regulations,
they went to the DSS on 20 March 1997 and 31 March 2000 respectively to fill in the E106 form in
which they registered the details of their newborn children. The Complainants did not know that
they were entitled to apply for a maternity grant and when they visited the DSS to fill in the form
they were not informed that they had such a right. They complained to the Ombudsman that the
DSS was wrong in not informing them of this right. The DSS rejected the complaint and explained
to the Ombudsman that although the “contributions” and “benefits” sections of the Department of
Social Security were housed under the same roof, and there was obviously some interaction
between each other, it did not necessarily mean that the “contributions” staff dealing with E106
forms were fully familiar with the DSS’s wide range of “benefits” all of which were outside the
ambit of their responsibility. The DSS maintained that it was unreasonable to expect an individual



counter clerk to be able to give detailed advice on every aspect of Social Security. The DSS added
that a very comprehensive insured person’s guide to Social Insurance was on public display at its
offices in 14 Governor’s Parade and available free of charge to the general public and they would
expect that a worker paying Income Tax and Social Security in a foreign country would make the
pertinent enquiries about his rights and privileges in that country. The DSS finally informed the
Ombudsman that Social Security legislation gives claimants a maximum of six months in which to
claim their entitlements. This six months limit is absolute and not subject to any extension or
exception whatsoever.

3. The Ombudsman considered the facts before him and noted that the matter for him to
decide was whether the clerk at the “contributions” counter had the duty to inform the
Complainants about their right to a maternity grant or was the onus on the Complainants to
acquaint themselves with their rights.

4. The Ombudsman placed himself in the position of the clerk at the “contributions” counter
whose job it is to do a particular task to the best of his or her ability. Such a person who may
possibly deal with hundreds of applicants every day cannot be expected to place him or herself in
the position of an applicant and remember to advise him or her about any or all of his or her other
rights or duties vis-a-vis the DSS. The Ombudsman was of the opinion that ideally the DSS should
notify contributors whenever a benefit such as old age pension or a maternity grant becomes due to
them. However, he accepted that the DSS’s current resources made this an impossibility and the
onus therefore lay on the contributors to acquaint themselves with their rights vis-a-vis the DSS and
claim them as they become due. The DSS pointed out that there are on public display copies of a
very comprehensive insured persons’ guide to Social Insurance which is available free of charge to
contributors and members of the public. The Ombudsman noted that this was so, however, these
guides first became available to the public during the course of 2001 and the events giving rise to
this complaint took place in 1997 and 2000 respectively.

5. Furthermore, there are no guides to Social Insurance in the Spanish language. The
Complainants were not English speakers and other than asking a clerk at the DSS to give them an
on the spot précis on all of the benefits available to them they had no other way of getting to know
their rights. Whether we like it or not English is not spoken by a very large percentage of the
working population and there should be a guide to social insurance in Spanish. The DSS did not
agree with this and said that as an English speaking jurisdiction it had no duty to provide literature
in any language other than English. It added that if it provided literature in Spanish it would also
have to do so in Moroccan Arabic. The DSS added that contributors always had the possibility of
enquiring about their rights over the phone. The Ombudsman considered the DSS’s comments and
enquired from the Local Government Ombudsman’s office in the UK what was the practice in local
authorities with large ethnic minorities, would information such as the one required by the
Complainants in this case be available only in English or would the local authority print leaflets in
languages other than English. The Local Government Ombudsman’s office responded that the
Department of Works and Pensions in the UK make their most commonly requested leaflets
available in nine other languages. This is thought to be good practice and a way of trying to make
sure that all citizens have a way of finding out more about the services available to them. The DSS
accepted that this was indeed the situation in the UK but it said that over there the large numbers of
people for whom English was not their preferred language made this necessary whereas in Gibraltar
non English speakers were a tiny minority.

6. The Ombudsman then went on to look at the six months time limit for claiming benefits
from the DSS. Section 7 of the Social Insurance (Claims & Payments) Regulations prescribes that
the maternity grant has to be claimed within a period of six months beginning with the confinement
of the insured or his wife. This rule is absolute with no exceptions made. What this meant,



explained the Ombudsman was that the DSS had absolutely no discretion as to whether to pay the
maternity grant to the Complainants belatedly.

7. The Ombudsman decided that even though the clerk at the “contributions” section could
not be expected to advise contributors on matters that did not fall within the ambit of his or her own
responsibilities, the complaint would be sustained in full. The Ombudsman explained that non-
English speakers who worked full time and who therefore could not queue up at the Offices of the
DSS to ask about their rights, had no way of knowing what these rights were. Speaking to the DSS
over the phone was not always possible or practical. The Ombudsman recommended that a guide to
Social Insurance in the Spanish language and maybe also in Arabic should be made available to
cater for the needs of the large number of foreign workers currently in employment in Gibraltar.

8. The Ombudsman then referred to the legal provision limiting the payment of a benefit to a
period of six months from the beginning of the entitlement. This he said was regrettable and he
declared that were it not for this provision he would have recommended in the interests of equity
that the Complainants should be paid the maternity grant even at this late stage. With these words,
the Ombudsman closed the report.

CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED

CS/437

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR NOT
INFORMING THE COMPLAINANT OF THE CONSEQUENCES OF PAYING THE
MARRIED WOMEN’S ELECTION

1. The Complainant who was nearing pensionable age was advised by the Department of
Social Security (the DSS) that she would not be entitled to an old age pension (OAP) until her
husband reached state retirement age. She complained to the Ombudsman about the unfairness of
the Married Women’s Election (the Reduced Contribution or the Election). She explained that
when she first started paying the Reduced Contribution she was never informed that her
contribution was not accountable for her future OAP and would therefore not receive a pension on
reaching the age of 60 years.She complained that had she known this she might have continued
paying the standard rate of Social Insurance. The Complainant further explained to the Ombudsman
that she did pay the full rate of Social Insurance for a number of years and throughout her working
life her employers paid their contribution on her behalf. She wanted to know why these sums had
not been credited to her OAP account.

2. The Complainant’s working life commenced in 1962 when she was fifteen years old.
Between 1962 and 1970 she paid social insurance at the standard rate. In 1967 she reached the age
of 20. In 1970 she got married and left her job. In 1980 when she returned to the employment
market she was allegedly advised to pay the Reduced Contribution. The Complainant explained to
the Ombudsman that at no time did the DSS or the DLSS as it was then known; inform her that if
she chose to pay the Reduced Contribution she would not be entitled to an OAP when she reached
state retirement age. If she had known this stated the Complainant she would not have chosen to
pay the Reduced Contribution. The Complainant highlighted to the Ombudsman that she had paid
the full rate of Social Insurance between 1967 and 1970. Furthermore throughout her working life
her employers paid their contributions on her behalf, the same contribution (not reduced) that they
would have paid had she been paying the standard rate. The Complainant wondered why these
sums had not been credited to her pension account.



3. The DSS explained to the Ombudsman that under current legislation a woman is entitled to
an OAP on attaining 60 years of age provided that she satisfies certain contribution conditions. In
order to obtain a full pension a total of 2000 social insurance contributions are needed or 520 social
insurance contributions for a minimum pension. An insured person must have a yearly average of at
least 13 contributions paid or credited during his or her working life in order to obtain a reduced
pension. A woman'’s calculation is comprised of the contributions made or credited from the age of
20 years until she attains 60 years.

4. Married working women who opted to pay the Reduced Contribution only contributed to
the Employment Injuries Fund (EIF) and the General Practice Medical Scheme (GPMS). These
contributions are not accountable for OAP purposes.

5. Such contributors who have not made at least 520 contributions at the full rate during their
working life must depend on their husband’s insurance and wait until their husband reaches
pensionable age, being 65, before being in receipt of an amount being described as a ‘Personal
Allowance’ given to the husband for the benefit of his wife. This explained the DSS was the
Complainant’s situation.

6. The Reduced Contribution was abolished in 1985, however, those who continue
participating under this system continue to participate with no information by way of literature
advising them of the consequences of participating, being that they are not entitled to receive an
OAP in their own right (unless they have made at least 520 contributions at a full rate during their
working life) and that they are dependent on their husband for receipt of any monies once their
husband attains the age of 65, regardless of the participants’ age.

7. The DSS further explained to the Ombudsman that all persons over the age of 15 years are
compulsorily insurable and required to pay social security contributions. Only in the case of
contributors who are over the age of 20 years is the contribution accountable for pension purposes.
However for those who have not yet reached the age of 20 the proportion of the contribution that is
paid into the relevant pension fund as well as their employer’s contribution are invested in the
Pension Fund for the general benefit of all present and future beneficiaries.

8. The DSS advised that in cases where the woman attains 65 years before her husband, she is
entitled to an Elderly Persons Allowance (EPA) per calendar month where she can show she has
been ordinarily resident in Gibraltar for 10 of the last 20 years. The Ombudsman enquired why the
EPA was not granted to women on reaching pensionable age, at 60. The DSS confirmed that the
EPA was a separate scheme from OAPs and that it had been set up for those who for any number of
reasons were not entitled to receive an OAP. The age of entitlement had been reduced over the
years to 65. In any event, at the time the EPA was set up it had to comply with European laws on
sex discrimination therefore the age applied to both males and females is 65 and does not mirror the
pensionable ages for males (65) and females (60) in Gibraltar.

9. By far the most important consideration relevant to the complaint in question was the point
made above, whereby the Ombudsman sought to ascertain whether participants were informed of
the consequences of their joining the Election. An application form dated late December 1967 did
not set out the fact that participants by not paying contributions under the Social Insurance
Ordinance would no longer receive an OAP in their own right.

10. It was confirmed to the Ombudsman that the Complainant had not made 520 payments at
the full rate and that due to the fact that she had opted to pay the Reduced Contribution for the rest
of her working life she had not met the contribution requirements for a minimum OAP on her own
merits. The employer’s contributions and the contributions at the full rate made by the Complainant



during the years 1962 and 1967 were not taken into consideration when calculating her pension
entitlement.

11. It was unfortunate said the Ombudsman that his conclusions and recommendations as set
out in his report into complaint number 110 (investigated three years prior to the time of writing of
this report) had not been accepted by the DSS resulting in the perpetuation of the situation
highlighted therein. The Ombudsman saw it pertinent to repeat those conclusions and
recommendations almost verbatim.

12. The Ombudsman concluded that the failure to properly advise participants of the
consequences of their joining the Election in the application form or in any other form of literature,
constituted an act of gross maladministration resulting in hardship for many women who
subsequently found themselves either not entitled to an OAP and having to wait five years beyond
their pensionable age (from 60 to 65) before being entitled to receipt of EPA where she attains 65
before her husband or where, for example, the participant was now divorced and would receive
nothing based on her husband’s insurance contributions in any event.

13. The Complainant, as was and continues to be the case for the many women who pay the
Reduced Contribution, became aware of the fact that she would not be entitled to a pension in her
own right once she neared the age of 60 and not before due to the fact that she was never informed
in writing or verbally that her contributions were being applied only to the EIF and the GPMS and
that she was relying on her husband’s insurance received on his reaching pensionable age (65),
regardless of her reaching pensionable age.

14. Even if a participant begins contributing in full after years of paying the Reduced
Contribution she may still, however, be ineligible to collect a pension as the minimum
contributions to be made in order to receive a minimum old age pension is 520, which would
equate to 10 years of work and the participant may be unable to make up this number due to her
advanced age. Moreover, contributions are not allowed after reaching pensionable age, therefore it
would not be an option for a former participant to continue working beyond pensionable age to
‘make-up’ the number of contributions that would entitle her to a pension.

15. The information leaflet available to contributors at the DSS informs participants that they
may ‘change back’ to paying the full rate at any time. It goes on to point out that if they are paying
the Reduced Contribution they cannot claim certain benefits and some of the benefits that they may
claim are dependant on the husband’s contribution record. It does not say however, what these
benefits are nor does it specify that the contributor will not be eligible to an OAP in her own right
when she reaches state retirement age.

16. The Ombudsman made the following recommendations:

i. A leaflet should be produced and be available on display for the general public at the DSS office,
advising reduced rate contributors of the repercussions of continuing to pay the Reduced
Contribution. The DSS should also advertise this information in the local media, inviting current
and former participants to discuss their case personally, including the receipt of advice from the
DSS on how they may resolve their situation, with a review of the alternative options available
to them.

ii. Consideration should be given to make contributions accountable for pension purposes from the
date of commencement of employment, rather than as the law stands at present, being the age of
20 whereby years of contribution paid at the full or at a reduced rate are not accountable for
those commencing employment before their 20" birthday.



iii. Since the Complainant’s employers had paid the full rate employer’s contribution throughout
her working life the Ombudsman considered that these contributions should accrue to the
Complainant’s benefit and consideration should be given to making them accountable for
pension purposes.

CASE SUSTAINED
RECOMMENDATIONS MADE AND PENDING IMPLEMENTATION

CS/463

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR THE
BREACH OF ITS DUTY OF CARE TOWARDS THE COMPLAINANT

1. The Department of Social Security (the DSS) allegedly committed a breach of its duty of
care towards the Complainant when its staff dismissed his enquiries without giving him advice as
to what benefit he could apply for.

2. On 18 April 1998 the Complainant fractured his spine during the course of his work. After
the accident he was transferred from Gibraltar to the Royal National Orthopaedic Hospital in
London where he was interned until 22 May of that same year. He emerged from the hospital
severely disabled and as a result he was unable to return to work. Since he had no source of income
and he depended on his family for his upkeep, he tried to return to the workplace and in January
2001 he began work driving a small van. His injuries pursued him relentlessly however, and by
July of that same year he had to give it up. He has been unable to work since then.

3. In March 2001 he got separated from his wife and he currently has joint custody care &
control of his children.

4, The Complainant explained to the Ombudsman that he had not been in receipt of an
income ever since his accident (at the time of writing for five years). He claimed that on one
occasion he went to the DSS to enquire about eligibility to some sort of benefit. Since he did not
know what to ask for, he mentioned Social Assistance however, since his wife was in employment
he was allegedly told that the family income exceeded the minimum limits and he was therefore not
entitled to it. He said that he was not advised of any other benefit for which he could apply.

5. When his marriage broke down he moved in with his parents and eventually to his
girlfriend’s house. In July 2001 when he had to leave his work he enquired again about eligibility to
a benefit, mentioning Social Assistance once again. He was allegedly told by the counter clerk at
the DSS that in order to calculate whether he was entitled to Social Assistance the DSS needed to
know the income of the household to which he currently belonged and since he did not have a
permanent residence they were unable to calculate whether he was so entitled. He explains that he
then asked for a refund of the Social Insurance contributions made by him during the years that he
had run a business. He was allegedly told that this was impossible because having been self-
employed, his contributions were credited in his favour for future old age pension purposes.

6. The Complainant’s girlfriend described to the Ombudsman how she had been incredulous
when the Complainant first told her that he did not receive any sort of social benefit or assistance.
At her instigation the Complainant went to the DSS once again to apply for Social Assistance in
July 2002. When he was allegedly told, again, that he was not entitled the girlfriend asked about the
possibility of him being entitled to another benefit and he was given the application form for
Disability Allowance. Unfortunately this application was also unsuccessful. He was called in to the



DSS and informed verbally that his application had been rejected and his application form was
allegedly returned to him. When the girlfriend asked for an explanation for the rejection she was
allegedly told that the Complainant’s injuries were not serious enough to warrant disability
allowance and that in any case it was only paid to people born with a disability. The girlfriend
could not accept this, especially since the application form specifically asked the applicant whether
his condition was “from birth and/or chronic”. Furthermore, the Complainant had had no income
for over five years and he was living of the charity of family and friends. She questioned the matter,
and asked for a meeting with a manager. In a meeting with the Social Services Manager that took
place on 4 March 2003 the Complainant was informed that he had been granted Invalidity Credit.
As regards the Disability Allowance, the girlfriend described the seriousness of the Complainant’s
condition and asked whether the person who had disapproved his application had medical
qualifications. She was allegedly informed that the secretary of the Medical Board had disallowed
the Complainant’s application and he/she did not have medical qualifications. The girlfriend
responded saying that this was unacceptable and she requested that the matter be looked into again.

7. By letter dated 15 March 2003 the Complainant was given written notification of the fact
that his application for Invalidity Credit had been approved retrospectively from the date of his
accident and by a second letter dated 21 March 2003 he was informed that his application for
Disability Allowance had been approved with effect from 30 January 2003.

8. The DSS disputed the accuracy of the Complainant’s account. It vehemently denied that
the Complainant was told by its counter clerks that he was not eligible for Social Assistance,
explaining that counter clerks do not allow or refuse applications. Anybody has the right to apply
for Social Assistance or for any other benefit explained the DSS and that if the Complainant had
applied for it this would be recorded in the register. No records are kept of enquiries made at the
counter, added the DSS, so it was impossible to know whether the Complainant had actually made
enquiries at the counter as he claimed. The DSS then pointed out that the Social Services Manager
could not have said that the secretary of the Medical Board had disallowed the Complainant's
application. There was no Medical Board in connection to Disability Allowance, and in any case
even if there were, the secretary would not have the authority to allow or disallow applications.

9. The DSS went on to explain to the Ombudsman that Disability Allowance is awarded by
the Director of Social Security to people who are severely handicapped by physical or mental
disability from birth. He may in his discretion specifically approve the payment of this allowance,
when the applicant does not meet this specified criterion, and this is done in exceptional
circumstances only. Applications for Invalidity Credit are considered and approved by a medical
board and in the Complainant’s case he was informed by the Social Security Manager at her
meeting with the Complainant and his girlfriend that his application had been approved.

10. According to the DSS the Complainant’s application for Disability Allowance was initially
rejected because it was felt that it was not serious enough. The Social Security Manager asked the
EO at the counter to ask the applicant to come to the offices of the DSS to have this explained to
him in person. The Complainant went to the meeting with his girlfriend. The DSS explained to the
Ombudsman that the girlfriend refused to accept that the Complainant’s application had been
rejected and demanded a meeting with a manager. The meeting was duly granted and the Social
Security Manager interviewed the Complainant, who expanded on his medical condition, producing
further documentary evidence. His application for Disability Allowance was reviewed and
reconsidered as a result of this interview.

11. The Ombudsman opened his investigation by noting that he was faced with two conflicting
versions. The Complainant alleged that he went several times to the DSS knowing that he had to be
entitled to some sort of benefit. He said that he enquired specifically about Social Assistance



because he did not know what else to ask for. Counter clerks allegedly informed him that he was
not entitled to Social Assistance and did not advise him as to another benefit for which he could

apply.

12. The DSS doubted the Complainant’s story. It argued that its counter clerks do not refuse
any person the right to apply for Social Assistance and that if the Complainant had applied for this
benefit this would have surely been recorded. The DSS further explained that it was unreasonable
to expect an individual counter clerk to be able to give detailed advice on every aspect of Social
Security. A very comprehensive insured person’s guide to Social Insurance was on public display
at the DSS offices in 14 Governor’s Parade and available free of charge to the general public and
the DSS would expect members of the public to make the pertinent enquiries about their rights and
privileges vis-a-vis the DSS.

13. The Ombudsman noted that when he put to the Complainant that there was no Medical Board
with regard to Disability Allowance the Complainant retorted that DSS terminology was alien to
him and that he had mistakenly called the Director of Social Security the secretary of the Medical
Board. The Complainant also explained that he had not known what benefit to ask for and at no
time did the clerks advise him in any way.

14. After careful consideration the Ombudsman had no trouble in accepting that the
Complainant had gone to the DSS. He came to the conclusion that any reasonable person finding
himself in the Complainant’s situation would have gone to inquire about eligibility to some sort of
benefit. The Ombudsman had no trouble in accepting as true that counter clerks do not accept or
deny applications, but experience gleaned from a whole range of complaints heard by his Office
convinced him of the truth of the Complainant’s words. When faced with a man who was so
obviously disabled, the counter clerks should have attempted to identify his needs and advised him
accordingly. The Ombudsman accepted that it was unreasonable to expect an individual counter
clerk to be able to give detailed advice on every aspect of Social Security however, individual
clerks should either direct an applicant to somebody who can give them the required advice, or else
provide them with a copy of the Guide to Social Insurance for his or her information.

15. This complaint raised once again very important issues that unfortunately have not yet been
dealt with by the DSS. The practice of informing people verbally that an application for a benefit or
allowance has been unsuccessful should be ended. Where an application has failed, the applicant
should be given a substantive reason for the rejection in writing.

16. The Ombudsman expressed grave concern at the fact that the Complainant went through
five extremely difficult years of depending on his relatives for sustenance when in fact he should
have been receiving Disability Allowance. Based on this concern he was of the opinion that the
Disability Allowance should be backdated to the date of the accident. He also expressed his worry
at the number of complaints he had received from people who had attended the DSS at various
times and had not been provided with adequate information. Even though he agreed that it was
unreasonable to expect an individual counter clerk to be able to give detailed advice on every
aspect of Social Security he expressed the view that there could be a General Enquiries desk in
addition to the information booklet currently available. Based on the above, the Ombudsman
recommended that:

1. Where an application has failed, the applicant should be given a substantive reason for the
rejection in writing.

2. There should be a General Enquiries desk staffed by personnel who are acquainted with
every aspect of Social Security or who could direct people to the adequate counter.



3. The Disability Allowance should be backdated to the date of the accident.

4. Local authorities in the UK with sizeable ethnic minority communities have a large part of
their information available in the languages of those communities.

They will generally have arrangements for translation of correspondence and provide
interpreters for face to face communications. Some will also have people on their staff
from those communities who can speak the minority language themselves.

The Ombudsman was informed by the Office of the Local Government Ombudsman in
London that this is considered to be good practice. In C/S 417 the Ombudsman
recommended that the Guide to Social Insurance that is currently available in English,
should also produced in Spanish and Arabic. He took the opportunity offered by this report
to renew that recommendation.

17. The Ombudsman sustained the complaint and stated that in a modern consumer society,
people expected an efficient service from those serving them, and the DSS had, in this instance,
failed the consumer.

CASE SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION

CS/465

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR ITS DELAY
IN HEARING THE COMPLAINANT’S APPEAL AGAINST ITS FINDING THAT HE
WAS NOT ENTITLED TO A GIBRALTAR GOVERNMENT OLD AGE PENSION AND
AGAINST THE IMMIGRATION DEPARTMENT OF THE ROYAL GIBRALTAR
POLICE FOR ITS REFUSAL TO GRANT THE COMPLAINANT A TEMPORARY
RENEWABLE RESIDENCE PERMIT PENDING THE OUTCOME OF HIS APPEAL

1. The Ombudsman was asked to investigate whether the following constituted
maladministration:

a. Undue delay by the Department of Social Security (the DSS) in hearing the
Complainant’s appeal against its finding that he was not entitled to an old age pension, and

b. The refusal by the Immigration Department (Immigration) to grant the Complainant a
temporary renewable residence permit pending the outcome of his appeal.

2. The Complainant was a 74 year old Moroccan national who claimed to have been working
in Gibraltar since 1977. In 1994 when he was 65 years old, his application for an old age pension
was rejected by the DSS on the grounds that he had only made a total of 353 contributions to the
Social Insurance Scheme and in order to qualify for even a reduced pension he required at least 507
contributions. The Complainant disputed these allegations and he claimed that his contributions had
been deducted from his pay every single month ever since he first came to Gibraltar in 1977.

3. The Complainant engaged the services of a lawyer who approached the DSS in September
2000, enquiring whether his client was entitled to an old age pension. In its response the DSS said
as mentioned above, that the Complainant had not paid sufficient contributions to qualify for any
sort of pension. The DSS explained that the Complainant had only begun to pay social insurance



contributions in 1987. It had carried out an exhaustive search in its own records as well as in the
records of the Immigration and Income Tax Departments and it had found no evidence of periods
of insurance prior to 1989. The DSS declared that the Complainant should produce more
documentary evidence supporting his employment prior to 1987.

4, Correspondence between the lawyer and the DSS proceeded throughout 2001 and 2002 but
by letter dated 25 July 2002 the lawyer proceeded to notify the DSS that the Complainant would
now lodge an appeal against the decision not to grant him a pension. The DSS responded on 30
September 2002, informing the lawyer that the Secretary of the Closed Long Term Benefits
Appeals Board would get in contact with Board Members to agree on a suitable date for the appeal
to be heard.

5. 30 September 2002 was the last that the Complainant heard from the DSS until he
complained to the Ombudsman on 13 May 2003.

6. On 13 May 2003 the Complainant approached the Ombudsman complaining that he had
been waiting for his appeal to be heard since September 2002. He added that since he had no permit
of residence he had no access to health care nor could he leave Gibraltar to visit his family. To do
so would have possibly precluded him from returning in order to pursue his longstanding pension
claim.

7. By letter dated 4 June 2003 the Ombudsman wrote to the Gibraltar Health Authority
describing the Complainant’s predicament and requesting that the Complainant be granted free
medical treatment on humanitarian grounds, pending his appeal. He also wrote to Immigration
proposing, as the Complainant’s lawyer had done before him, that the Complainant be granted a
temporary residence permit pending the appeal. The GHA put the matter to the Honourable
Minister for Health who acceded to the Ombudsman’s request. Immigration on the other hand
reiterated its refusal, explaining that it was only acting within the constraints of the law as it
currently stood. Immigration added that not only was the Complainant in Gibraltar illegally,
information received suggested that he had also accepted the Gibraltar Government’s repatriation
package, pocketed the money provided and stayed on in Gibraltar. Immigration suggested that the
Complainant return to Morocco and apply for an entry visa back to Gibraltar through the regular
channels explaining his situation, namely that he needed to enter in order to pursue a legal claim
against the Government of Gibraltar.

8. By letter dated 25 June 2003 the DSS accepted that there had been delay in setting a date
for the hearing but it asked the Ombudsman to consider that it had gone to great lengths to deal
with the Complainant’s grievances. The Ombudsman accepted that from the evidence given to him
by the DSS he was satisfied that everything had been done by this department in its efforts to verify
the Complainant’s claims. However, its failure to deal with the appeal speedily had caused the
Complainant an undue amount of distress. The Complainant had been unable to return home to visit
his family for fear that he would not be granted an entrance visa to pursue his pension claim. At the
time of writing, October 2003, the Complainant had allegedly not seen his family since February
2001. The Ombudsman could not understand why this matter had been left unattended for so long.
He referred to the “reasonable time” requirement of Article 6(1) of the European Convention of
Human Rights and he expressed the opinion that the Government of Gibraltar could very well be in
breach of this requirement. (see Feldbrugge v the Netherlands judgement of 29 May 1986 (Series A
no. 99) & Salesi v. Italy judgment of 26 February 1993 (Series A no. 257-E) in both of which
Article 6 was held to apply in the field of social insurance).

9. The Ombudsman then referred to Immigration’s refusal to issue the Complainant with a
temporary permit of residence pending the appeal. Immigration argued that the Complainant’s



original permit expired on 28 March 1995, and as such, it had no reason to legalise his stay even
temporarily. This case, pointed out the Ombudsman, was another example of the phenomenon that
was published by the Ombudsman in his second annual report (Complaint Number 288) and which
was also the subject of a Special Report to the House of Assembly. In that case, the immigrant
arrived illegally in Gibraltar in May 2000, allegedly from Sierra Leone. On being arrested in
Gibraltar he requested political asylum. This was refused. He was homeless, had no money, and
nowhere to go. He did not have any form of identification either. His situation in Gibraltar from
every point of view was untenable. The Home Office refused his application for political asylum in
the UK. Formal asylum in Gibraltar could not be granted either, given that no covering legal
provisions for this exist. He could also not be removed from Gibraltar since he had no identity or
national travel documents, and Interpol apparently was not able to communicate with Interpol in
Freetown in Sierra Leone to ascertain this person’s identity. Because he was an illegal immigrant
he could not be granted a work permit either, so he had no way of earning money to support
himself other than by washing cars, or doing odd jobs.

10. The Ombudsman felt that the authorities had a moral duty to address this kind of situation.
He considered that as a temporary measure the pertinent authorities should at least grant persons in
this dire situation temporary work and resident permits, pending such time as identification papers
are obtained from the country of origin as at the time of writing this report, the gentleman was still
in the same state of limbo as when he first arrived in Gibraltar in May 2000.

11. Although the Complainant’s circumstances were not as dire as the immigrant described
above, the Complainant had been in Gibraltar illegally since 1995 and no action had been taken
either to legalise his stay, to deal with his complaint or else to deport him. The Ombudsman was of
the opinion that this situation was untenable and it should never have been allowed to happen by
the relevant authorities.

12. The Ombudsman took this opportunity to comment on the provisions of the Immigration
Control Ordinance. Section 18 of the ordinance gives the Principal Immigration Officer the
authority to issue anything from a two day permit of residence, to a weekly, fortnightly, monthly,
quarterly or annual permit of residence. He can issue such a permit at his absolute discretion and
the applicant has no right of appeal to a court. The Ombudsman compared this Statute to the
provisions of Part 5 of the UK Nationality, Immigration & Asylum Act 2002 which gives certain
applicants the right to appeal to an Adjudicator and from the Adjudicator subject to certain
conditions, to an Immigration Appeals Tribunal. The Ombudsman saw it fit to recall a conversation
with another Complainant who described how she had contacted the International Court at the
Hague reference an immigration problem encountered by her Moroccan employee in Gibraltar.
When the Complainant identified herself as ringing from Gibraltar, she was allegedly told “is that
the Gibraltar that demands all sorts of rights for itself but gives no rights to anybody else?”. The
days when decisions can be made with no regard to the subject’s human rights are long since over.

13. The Ombudsman then referred to the information received by Immigration whereby the
Complainant had accepted the Gibraltar Government’s repatriation package, taken the money
provided and stayed on in Gibraltar illegally. On inquiry with the relevant authorities, this
allegation turned out to be unfounded. There was no record of any such sum of money having been
paid to the Complainant.

14. The Ombudsman praised the GHA for having agreed to give the Complainant access to its
services on humanitarian grounds and said that this was how Immigration should have dealt with
this matter.



15. The Ombudsman went on to highlight the following cases all of which are manifestations
of a lack of initiative and possible apathy. In one occasion raw sewage being left to flow down a
hill for days on end (CS/423), in another case a wage packet were taken under false pretences and
little was done by the department concerned to apprehend the thief or to compensate the employee
for whom the wages had been intended (CS/443), and in yet a third case (CS/445), the department
concerned decided not to do anything for a battered wife who had been living in the Women’s
Refuge for eighteen months (length of time correct as at the time of writing). This decision was
taken based on outdated, incomplete and inaccurate information. In this present case, it took the
Ombudsman’s intervention for the appeal date to be set for 27 August 2003 and the Ombudsman
was never given a satisfactory explanation for this delay.

16. The Complainant might be in Gibraltar illegally, and his appeal might or might not have
had a high chance of success however all human beings including impoverished Moroccan workers
have the supreme right to be treated with consideration, respect, and decency. The Ombudsman
sustained the complaint and recommended that the Complainant be issued with a temporary
residence permit pending the hearing of the appeal.






9.9 OTHERS

ENVIRONMENTAL AGENCY

CS/384
The wrongful subsidy of a privately owned company.
Classified as Sustained

CS/418

Failure to take action when the Complainant and his family were forced to share
their only water closet facilities with a bar/restaurant.

Classified as Sustained

GIBRALTAR COMMUNITY PROJECTS

CS/427
Delay in completion of works.
Classified as Sustained

SOCIAL SERVICES AGENCY

CS/391
Failure to protect the Complainant’s grandchildren.
Classified as Not Sustained

TOURISM AND TRANSPORT

CS/497
Refusal to cancel a request for a duplicate Motor Vehicle Registration Book.
Classified as Sustained

CASE SUSTAINED
NO RECOMMENDATION MADE OR WARRANTED

CS/384

COMPLAINT AGAINST THE ENVIRONMENTAL AGENCY FOR THE WRONGFUL
SUBSIDY OF A PRIVATELY OWNED COMPANY

1. The Complainant approached the Ombudsman accusing the Environmental Agency (“EA”)
of wrongfully subsidising his main competitor in the private sector.

2. At the time of writing the Complainant ran an occupational safety and health, quality
assurance and environmental management consultancy in the private sector. He complained to the
Ombudsman that he was facing unfair competition from a private company (“the Company’’) and
alleged that the company in question was operating from the offices of the EA, using its reception



staff, telephone and fax lines and its email address, thus saving a lot of money in overhead
expenses. As a private citizen he had none of these advantages and he explained that this placed
him in an unfair starting position as far as his outgoings were concerned. He further claimed that an
employee of the EA gave courses on behalf of the Company during normal working hours. The
Complainant supported his allegations by showing the Ombudsman a copy of a flier advertising the
courses offered by the Company. The flier advised would-be clients to direct their enquiries to a
named shareholder of this company who was also a shareholder and employee of the EA and the
telephone number given was that of the EA. What this meant, explained the Complainant was that
an employee of the EA was doing work for the Company during EA working hours and using the
EA reception staff and facsimile machine.

3. The Environmental Agency responded to the Complainant explaining that the Company
was a separate entity to the Environmental Agency and that the activities of both companies were
separate. It reassured the Complainant however that it would review all of its arrangements to
ensure that there was no possibility, however remote or unintentional that it was acting unfairly or
improperly. The Ombudsman commenced his investigation by establishing that the Company was
fully owned by the sharecholders of the Environmental Agency. He then verified that in the 2001
Gibraltar telephone directory the Company was listed as operating from 37 Town Range, the
Environmental Agency premises (the Premises). The Ombudsman then saw that a notice in the
reception area of the Environmental Agency set out the names of both the EA and the Company,
although the name of the latter was much less prominent than that of the EA, the main occupiers.
The Ombudsman also took note of the contents of the Company’s flier directing prospective clients
to contact a named employee of EA if they were interested in the course advertised therein. The
telephone and fax numbers and email address provided were those of the EA.

4. The Environmental Agency responded to these findings by explaining that one of the
Company’s former functions had been to run the Consumer Advisory Service on contract for the
Government of Gibraltar which service was administered and managed with Government approval
from the Premises. On termination of that contract Government allowed the continued use of these
premises by the Company for any agreed works. This was the reason, explained the EA why there
was a notice referring to the Company in its reception area. As regards the telephone line of the
Company being listed as operating from EA premises EA explained that this did not reflect present
day arrangements and it was an unfortunate oversight dating back to the time when the Company
was operating from the EA address. EA guaranteed that steps had been taken to amend this
oversight. To support the veracity of its explanations EA provided the Ombudsman with a letter
from the Company’s accountants certifying that the said Company had

“—- its own employees and bears its own operating costs including rent and rates for its
premises --“.

5. The Ombudsman was further provided with the copy of a letter from Land Property
Services dating back to April 1999 informing EAMSL that it had been successful in its bid for the
premises it occupied and attaching a tenancy agreement for execution by its officers. EA went on to
explain that there was an agreement between itself and EAMSL regulating the provision of labour
and services by EA to EAMSL. Referring to the matter of the flier the Environmental Agency
apologised saying that this should never had happened and would not happen again.

6. The Ombudsman investigated the matter of the labour and services provided by EA to
EAMSL and confirmed that the consideration for the said labour and services was compatible with
current market rates. He further confirmed that the Company’s premises were open for business,
that the new 2002 Telephone Directory had been amended to reflect the fact that it was operating
independently from EA, and that the cost of participating in one of the Company’s courses was the



current market price. Notwithstanding all of this, however the Ombudsman was convinced that
Company business had been done from the EA premises. There would be nothing wrong in the
work of one privately owned company being done at the premises of another, noted the
Ombudsman, other than that the Environmental Agency operates from the Premises by virtue of its
agreement with the Government of Gibraltar. To have allowed these premises to have been used for
the operations of another private company was wrong.

7. The Ombudsman pointed out that the EA is a private limited company with directors and
shareholders. He said that it was not the subject matter of this investigation to ascertain what
exactly was the relationship between EA and the Company, or between these two companies and
the Gibraltar Government, but rather to ascertain whether the Company, because of its association
with EA had conducted, or was still conducting its business operations in a way which could be
deemed as having been privileged and constituting unfair competition.

8. The Ombudsman considered all of the facts and said that whereas it was evident that in the
past the Company had operated from the EA premises thus raising reasonable suspicions of unfair
competition, which were justified, at present everything seemed to indicate that the Company bore
its own operating costs and there had been a geographical separation between the two companies.

9. The Ombudsman expressed the view that although the directors and shareholders of EA
had been at liberty to create a private company, and they did, in this instance the Company, they
should have exercised more sensitivity vis-a-vis public concerns and susceptibilities and hence
should have been more careful in distancing this company totally and without any ambiguity from
the EA.

10. The Ombudsman said that those in receipt of public funds must be extra careful and should
try to keep away from any business relationships, however legal, that could make eyebrows to be
raised.

11. The Ombudsman advised the Complainant that if he ever had any reason to believe that the
EA was again allowing the Company to conduct operations from its premises that he should bring
the matter to his attention once again.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED

CS/418

COMPLAINT AGAINST THE ENVIRONMENTAL AGENCY FOR FAILING TO TAKE
ACTION WHEN THE COMPLAINANT AND HIS FAMILY WERE FORCED TO SHARE
THEIR ONLY WATER CLOSET FACILITIES WITH A BAR/RESTAURANT

1. The Complainant felt aggrieved because he and his family had been given no alternative
other than to share their only water closet facilities with all the staff and clientele of a bar/restaurant
situate in the same building. The Complainant had written to the Environmental Agency (EA)
highlighting his plight but although the EA directed an officer to liaise with the Complainant and
investigate his situation, the EA concluded that they lacked the necessary powers to assist the
Complainant.

2. The Complainant’s family consisted of his wife, son and a daughter, who was expected to
join them in the not too distant future.



3. The bar/restaurant was located on the ground floor of the building, whilst the
Complainant’s flat was on the first floor. The water closet was half way up the flight of stairs,
which linked the ground floor with the first.

4. The Complainant had lived in this flat for some ten years and he and his family had
enjoyed the exclusive use of the water closet. Previously the bar/restaurant had been a shop, with a
separate staff water closet. However, when the shop became a bar/restaurant, the staff water closet
was designated the ‘Ladies’ toilet, whilst the water closet the Complainant and his family had been
using exclusively, was changed to the ‘Gents’.

5. The Complainant informed the EA of his situation; they reciprocated by sending out an
officer. The officer assessed the situation and reported the matter to the Chief Environmental
Health Officer (CHEO). Together, they concluded that although the Complainant’s situation was
‘regrettable’ and ‘far from ideal’ the EA lacked the powers to assist him in any way. Nevertheless,
they encouraged him to acquire the services of a lawyer; the reason for this was that they had also
noted the ‘far from ideal’ circumstances that the Complainant was suffering, and they felt that the
Courts might be better placed to redress the Complainant’s perceived injustice.

6. The Complainant was a Moroccan National and his financial capabilities were limited.
Since the shop had become a bar/restaurant, the Complainant had apparently received assurances
from the landlord that he would provide additional water closet facilities inside the Complainant’s
flat. Nevertheless this did not materialize, allegedly because the Complainant had previously paid
for legal services which had resulted in forcing his landlord to carry out works in his flat. This had
allegedly created a degree of animosity between the landlord and his tenant (the Complainant).

7. The EA regretted the falling out between the landlord and the Complainant, and were kept
informed of the developments by the Complainant. The EA explained that the landlord’s assurances
that the Complainant would be provided with a separate water closet within his flat were not in fact
legally binding hence the EA could not force the landlord to comply with the said agreement.

8. On 16™ January 2003 the Ombudsman visited the Complainant’s flat. He took pictures of
the water closet; the Complainant described the appearance of the water closet as not untypical of
the way it sometimes looked. The Ombudsman noted that there was red vomit smeared across the
toilet seat and floor. There was also tissue paper, some of which appeared to have been used in an
unsuccessful attempt to clean up the mess. The Ombudsman also noted that there was no lock on
the door and some of the panelling covering the pipes had become detached. The Complainant
pointed out that sometimes the bar/restaurant’s staff inadvertently switched the lights off. The
switches are only accessible from within the bar/restaurant and, on occasion, (usually during night
time and the morning before the bar/restaurant is opened) he and his family can only use the water
closet in darkness.

9. The pertinent legislation in respect of this matter was the Public Health Ordinance 1950.
He noted that the legislation had been created fifty-three years ago, and greatly reflected the views
of a society quite different to that of today. The Ombudsman was able to appreciate old
terminology such as ‘goat shed’, ‘coach house’ and ‘stable’, which were — and if strictly applied
would still be — acceptable interpretations for the term ‘house’.

10. The Ordinance mentioned occasions where some Gibraltarian families had lacked water
closets in their flats and would share an outside water closet (or earth closet) with all of their
neighbours. It particularly highlighted the situation in the Catalan Bay area.



11. The only guidance the Ordinance did appear to provide to resolve the Complainant’s
predicament was found in section 24 of the Ordinance with the mention of ‘houses’ being ‘used in
common’.

S.24  “...Provided also that where sanitary conveniences are used in common by the inmates of
two or more houses or if in the opinion of Government they may be so used, they need not
require the same to be provided for each house.”

12. The Ombudsman pointed out that ‘inmates’ of a ‘house’ meant an entire family. However,
if a bar/restaurant could be construed as a ‘house’, then the bar/restaurant’s staff and clientele could
all also be interpreted as ‘inmates’. The Ordinance said that if ‘two or more houses’ used water
closets in common or if Government itself said they may be so used, then this is fine. However, it
was to be presumed that if Government was not ‘in the opinion that they may be so used’, then
some redress would follow.

13. The Ombudsman met with the EA’s CEO on 17" January 2003, in order to discuss the
Complainant’s case. There were many issues discussed. The Ombudsman requested statistical
information pertaining to the number of Gibraltarian families who currently shared their only
‘household’ water closet with:

e One other ‘house’.

e More than one other ‘house’.

e With a workplace.

e Specifically with a bar/restaurant.

14. Regrettably the EA was unable to provide this information and neither were any other

Government departments, the reason for this was because this sort of information would need to be
included in a Census, and it was not one of the questions contained therein. The Ombudsman
accepted that the information requested was too specific, and the EA also accepted that the
Complainant’s situation was unique.

15. The EA test determining whether or not the situation was tolerable was, as per the
governing legislation, ‘sufficiency’; i.e. whether or not there were sufficient water closet facilities
for the Complainant and his family. The Ombudsman did not understand how the Complainant’s
water closet facilities could be described as ‘sufficient’ when he and his family needed to queue up
and wait with complete strangers in order to use the only water closets available to his home.

16. The Ombudsman was not satisfied with the CEO’s belief that the situation was
‘regrettable’, “‘unique’ and ‘far from ideal’ but then, the EA in their professional capacity, declared
that the Complainant’s situation was ‘tolerable’ and ‘sufficient’ and no discretionary powers could
be exercised.

17. The Ombudsman and the EA’s CEO disagreed over the definition of sufficiency for water
closet facilities. The Public Health Ordinance 1950 had been modelled against the backdrop of a
different social climate but, regrettably, that was the legislation in force and therefore guidance had
to be sought from it.

18. The EA, in its role as a Government Agency, in their assessment of the situation, decided
to accept that they could declare the situation as tolerable; that there were ‘sufficient’ water closet
facilities. They also advised the Complainant to take his landlord to the Courts if he wished to
pursue the matter. The Ombudsman concluded by adding that if the EA honestly felt that a situation
was ‘regrettable’ and ‘far from ideal’ then it should act accordingly.



19. The Ombudsman stated that, whatever the legal standing of the matter, the plight being
suffered by the Complainant was wholly unacceptable and incompatible with a modern Gibraltar.
That a landlord could rely on outdated, but enforceable, legislation was regrettable.

20. That the Complainant’s situation was, perhaps, unique in Gibraltar, did not detract from the
intolerable situation being suffered by him and his family. The Ombudsman recommended that the
EA should furnish the relevant authorities with a proposal for change in the legislation so as to put
an end to this situation, and others which may also exist.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SEROUS VIEWS EXPRESSED

CS/427

COMPLAINT AGAINST GIBRALTAR COMMUNITY PROJECTS OVER DELAY IN
THE COMPLETION OF WORKS

1. The Complainant felt aggrieved because after over three years of waiting, Gibraltar
Community Projects had not completed certain works which remained outstanding.

2. The Complainant lived at Naval Hospital Hill. His property bordered wasteland owned by
Government (unoccupied Crown Land). Between the wasteland and the Complainant’s garden
there was a fence demarcating the land, leaning against the fence (on the Governments side) there
was a chicken coop. The coop had been filled with rubble and had buckled under its weight,
destroying the fence in the process. The only thing preventing the chicken coop (and the rubble
stored within) from spilling over onto the Complainant’s garden was a fig tree.

3. During the end of 1999 the Complainant was informally communicating (via telephone)
with Land Property Services in order to establish what Government Department was responsible
for clearing the coop and eliminating the rubble, which was perceived by the Complainant as a
hazard. The Complainant formally wrote to the Environmental Agency on 23™ January 2000.

4. Despite a letter the Complainant received from the Environmental Agency, dated 1%
February 2000, assuring him that a survey of the area was imminent and that they would remove
the offending structure and rubble, by 2™ April no action had yet been taken. The Complainant
wrote again to the Environmental Agency on 2™ April 2000. The Complainant explained that two
months had passed since 1* February and there had still not been any progress.

5. On 30™ May 2000 the Complainant wrote to the Minister for the Environment. He
explained that the problem had still not been addressed and that the chicken coop full of rubble was
only being kept upright by a fig tree, the Complainant believed this to constitute a danger to his
family. Despite assurances from various Government Departments nothing was actually being done
to remedy the problem.

6. By way of letter dated 28"™ March 2001 the Managing Director of Gibraltar Community
Projects wrote to the Complainant thanking him for allowing workers to use his property to access

the chicken coop and he added,

“...this Company will make good any damage[s] that could be caused during the said works’.



The works started during spring 2001.

7. On 17" January 2002 the Complainant wrote to the Principal Secretary of the Ministry for
the Environment. He explained that although works on the chicken coop had started the previous
spring, they had suddenly stopped during August 2001. The chicken coop had been removed and
the pile of rubble had been substantially reduced, but not totally. However, the remaining rubble
had started to spill over onto the Complainant’s garden. The Complainant also alleged that his
garden wall had been cracked and his garden steps tiles broken by the workers. Despite assurances
that these damages would be made good, this did not materialize.

8. The Principal Secretary replied by letter dated 23™ January 2002, he informed the
Complainant that he had contacted Gibraltar Community Projects in relation to the problem, and he
was awaiting their reply. However, because by 3™ January 2003 the problem had still not been
remedied to the satisfaction of the Complainant, he wrote to the Ombudsman requesting his
assistance. By this point the damages to his property had been made good (during March 2002) and
all that remained was the removal of remaining rubble and the reconstruction of the fence which the
chicken coop had destroyed when it collapsed.

9. The Chief Executive of the Technical Services Department, which is responsible for
Gibraltar Community Projects, wrote to the Ombudsman on 3™ February 2003. He explained that
the works undertaken during August 2001 had been limited to making the area safe by re-grading
the existing area back to a gentle slope. This was to the satisfaction of the Department but the
Complainant requested that a new fence be erected, approval for this was given in May 2002, and
the Technical Services Department was subsequently informed. However, due to an internal
communication breakdown, these instructions were issued to the Civil Engineer but were never
actually received by him.

10. Included in the letter from the Technical Services Department’s Chief Executive there was
a memo from the Civil Engineer. The memo stated that the works had been completed satisfactorily
by Gibraltar Community Projects in August 2001. He reiterated,

“...the extent of the works was limited to making the area safe and it was never the
intention to remove all the fill material which had been placed behind the retaining
structure’.

Again, the Civil Engineer explained that because of a breakdown in communications he never
issued formal instructions for Gibraltar Community Projects to commence the works relating to the
fence. The Civil Engineer again stated,

‘...in my professional opinion any potential danger resulting from the collapse of the
retaining structure supporting the terrace was removed during the initial works carried out
by Gibraltar Community Projects. At present however, there could be some inconvenience
caused to [the Complainant] by debris spilling on to the garden from the re-graded slope.
This however will be dealt with on construction of the new catch fence’.

11. By way of letter dated 22" February 2003 the Complainant wrote to the Ombudsman
thanking him for his intervention. He explained that all outstanding works had been completed by
Wednesday 18™ February 2003.

12. The Managing Director of Gibraltar Community Projects was not sure if all the damages
had actually been caused by their workers, but in order to avoid any dispute the damages were



made good. Although Gibraltar Community Projects eventually carried out all the outstanding
works, the Ombudsman pointed out that the Complainant had experienced a delay of three years,
and this was certainly excessive. The Complainant had had to write to and telephone many different
Departments and individuals until his problem was addressed. Also, once it was addressed there
were additional problems, such as the communication breakdown, which was not addressed until
February 2003.

13. However, the Ombudsman also pointed out that other Departments had been involved prior
to the Technical Services Department; hence they could not be held responsible for all the delays
experienced by the Complainant. Nevertheless, the Ombudsman pointed out that if the Complainant
had not been so pro active about the problem he was experiencing, it was quite possible that it
would never have been addressed at all. Even with his persistence the problem was not
expeditiously dealt with. Only after the Ombudsman’s intervention and the formal complaint
brought to the relevant Department’s attention, was the problem resolved in just over one month.

14. The Ombudsman concluded that the delay the Complainant had experienced was excessive
and unnecessary. The only reason for the delay was a breakdown in the administrative process
within the relevant Government Departments. This in itself amounted to maladministration, and
with this conclusion the Ombudsman closed his investigation.

CASE NOT SUSTAINED
CS/391

COMPLAINT AGAINST THE SOCIAL SERVICES AGENCY (SOCIAL WORKERS) FOR
FAILING TO PROTECT THE COMPLAINANT’S GRANDCHILDREN

1. The Complainant (a paternal grandmother) felt aggrieved because she believed her
grandchildren were being physically abused by their mother and, despite having lodged various
complaints at the Social Services Agency (SSA) (social workers section), she believed her
complaints were being ignored.

2. The Complainant (accompanied by the Chairwoman of the Women in Need Charity)
lodged her complaint at the Office of the Ombudsman on 9™ August 2002. They both explained
that they believed the mother of the children physically abused her children. These assaults were
not random; rather, they were believed to be an overreaction due to a lack of experience in handling
young children.

3. The Complainant and her son had made numerous complaints to the SSA about the
children’s mother — this was confirmed by the SSA records. This included, but was not limited to,
failure to bring the children to the father (when he had custody) and allegedly disposing of gifts
bought for the children, so as to get the cash value and spend it on clothes for herself. There had
also been numerous instances when bruising had been detected on the children; this too had been
reported to the social workers.

The Complainant was also of the view that the social workers took the mother’s side, favouring her
explanations as opposed to the Complainants.

4. The Chairwoman for the Women in Need Charity also informed the SSA that after a
warning letter, the children’s mother (residing at the Woman’s Shelter — the Halfway House) had
been asked to leave the home. The reason for this was because they believed there had been a
breach of the rules; this included rule No 1, but particularly referred to breach of rule No 3.



1 In your own interest, no men are permitted to visit at any time, except with the prior written
consent of the Committee.

3 You must not use threatening or violent behaviour towards any other resident of the
Halfway House, which will include your own children or any of the workers, authorised
visitors or neighbours.

5. The Chairwoman highlighted the crying from the children and the sound of smacking
whilst the mother had resided at the Halfway House. She also pointed out that the mother seemed to
treat her children in a very rough manner.

6. On their part, the SSA explained that they believed both parents loved the children, but that
they were using them to get back at each other. They explained that the SSA aimed to improve
parental skills and that ‘excessive smacking’ was best tackled by educating the parent, as opposed
to taking her children away. They also showed the Ombudsman documentation of every single
complaint made by the Complainant and her son. However, they explained that their role was not to
enforce court rulings or custody arrangements. They had limited powers and, because there was a
lack of conclusive medical evidence of abuse, there was nothing that they could do.

7. The Ombudsman liaised with the SSA Head of Operations on numerous occasions; he
explained that Gibraltar’s child protection rules were based on sections of the Children’s Act 1933.
However, he also explained that the SSA used guidance principles based on the Children’s Act
1989, despite the fact that Gibraltar’s legislation was based on the 1933 Act. The guidance
principles, provided by the SSA Head, referred to SSA staff liaising with the NSPCC (or other such
agencies) in order to determine whether or not a child was suffering, or was likely to suffer,
significant harm.

6.4 “With the exception of (d) and (e)...the investigative duty is the same: namely, to make
or cause to be made (for example by another agency such as the NSPCC) such
inquiries as they consider necessary to enable them to decide whether they should take
any action to promote the child’s welfare...”

8. The Ombudsman also pointed out that in the UK, if the Courts required an assessment on a
child, the Court Welfare Officer would liaise with social workers and any other organisation which
would be involved, and prepare a report for the Courts. In Gibraltar, the social workers fulfilled this
function.

9. Additionally, in the UK parents were encouraged to meet with councillors and mediators so
as to get over their differences and concentrate on the welfare of their Children — councillors and
mediators’ neutrality was recognised as a key asset in making parents more pro active. In Gibraltar
social workers fill these multiple roles; consequently, parents who do not trust or like the social
workers they have been allocated have no choice but to liaise with the same social worker, in their
capacity as councillor/mediator.

10. However, the Ombudsman emphasised that Gibraltar was not the UK, and hence not
required to follow their rules or methods. In Gibraltar it is standard practice for social workers to
fulfil these diverse functions. They must mediate between the parents so as to assist in the
development of the children, whose welfare continues to be of paramount importance. They are
also the authority who would recommend a psychiatric or psychological assessment if they felt it
was necessary.



11. The Ombudsman did not feel that there had been any maladministration. All complaints
had been documented, and the reason why no action had been taken was because social workers
lacked the powers to take any action; this was due not only to limited legislative powers, but also as
a result of inconclusive medical evidence. As a result no action was taken by the social workers.

12. Nevertheless, the Ombudsman was of the view that when social workers discovered
custody arrangements had been or were being breached by any party; they should refer the matter
to the RGP and the Courts. This type of action would not be in excess of their powers.
Additionally, this ‘documentary’ evidence would not affect their neutrality as social workers as it
would only reflect a statement of truth.

13. The Ombudsman also noted that although the Local Authority in the UK liaised with the
NSPCC — of which Gibraltar is not a member — recently a Child Protection Committee was set up
locally. This organisation’s role and function is to promote progress in the protection of children.
Although not identical to the NSPCC, the Child Protection Committee highlighted a commitment
towards progress.

14. The Ombudsman acknowledged that it was not possible to ascertain whether or not the
Complainant’s grandchildren were victims of abuse — the medical evidence was inconclusive.
Additionally, the Complainant’s complaint claiming that social workers were ignoring her reports
of abuse, could not be sustained as the social workers were not legally empowered to execute the
type of action the Complainant expected. With these views the Ombudsman closed the case.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED BUT SERIOUS VIEWS EXPRESSED

CS/497

COMPLAINT MADE AGAINST THE MINISTRY FOR TRANSPORT (MOTOR
VEHICLE LICENSING DEPARTMENT) OVER THEIR REFUSAL TO CANCEL
A REQUEST FOR A DUPLICATE MOTOR VEHICLE REGISTRATION BOOK

l. The Complainant felt aggrieved because the Motor Vehicle Licensing Department
("the Department") refused to cancel a request that he had made for a duplicate Motor
Vehicle Certificate of Registration ("Log Book").

2. On I July 2003, the Complainant requested appointments for four vehicles and duplicate
Log Books. Later that day, he realised that he had made a mistake filing a form in respect of one of
the vehicles. He inadvertently requested a new Log Book when in fact he should have requested an
appointment for an MOT examination. By that time, it was too late to go back to the Department as
they were on summer hours and therefore closed in the afternoons.

3. The Complainant stated that the following day, at about 10.15 a.m., he returned to the
Department and was attended by the same counter clerk as the previous day. He explained what
had happened and requested that his application for a duplicate Log Book be cancelled. He also
offered to pay the difference between the cost of issuing the duplicate and the fee for the MOT
examination. The Complainant then produced the Original Log Book.

4. The counter clerk took the Log Book and said that he would have to consult with his
superior officer. Allegedly, after a few minutes, the counter clerk returned and informed the
Complainant that this request could not be entertained, as he had already submitted an application



for a duplicate Log Book and it was already being processed. The Complainant stated that he
pointed out to the counter clerk that the previous day he had asked as to how long he would have to
wait for the duplicate Log Book and he was told that it would take a week or so. The Complainant
then asked for his original Log Book and was told that he could not have it because he had already
requested a duplicate and he could not have two Log Books for a vehicle.

5. The Complainant then requested to speak to a superior. The superior confirmed what the
counter clerk had said and the Complainant was left feeling that he had hit a brick wall.

6. The Complainant wrote to the Department expressing his dissatisfaction and by letter dated
15th July 2003, the Department replied as follows: (This letter is reproduced in its entirety to show
the rigidity applied by the Department in its interpretation and application of the law):

"1 thank you for your letter dated 3 July 2003.

Section 14(2) of the Traffic (Licensing and Registration) regulation states:

In the case of loss of any licence or certificate of registration, if at any time after
the grant or issue of a duplicate licence or certificate of registration the original
licence or certificate of registration shall be found, then the owner of the vehicle
shall take all reasonable steps to obtain possession of such original and shall
return it to the licensing authority.

In your case the issue of a Duplicate Certificate of registration was granted on [
July 2003. Therefore, under the above mentioned regulations you are requested by
law to surrender the original Certificate of Registration to the Licensing Authority.
In the circumstances and given the above, I regret to inform you that the
Department cannot accede to your request.”

7. On considering this complaint, the Ombudsman, by letter dated 15th July 2003, wrote to
the Accountant General requesting whether in circumstances as outlined by the Complainant, the
Accounting Instructions allow for the cancellation or any such similar transaction as requested by
the Complainant. The Principal Secretary for Tourism and Transport ("the Principal Secretary")
was copied the correspondence.

8. By letter dated 30th July 2003, the Accountant General explained that other than where a
specific law provides for the payment of any refund in respect of Government revenue, the
Accountant General has the authority to make such refunds of revenue. On making enquiries on the
abovementioned case, he had been informed by an official from the Licensing Department that
there might be a legal technicality whereby a refund of fees collected for the issue of a duplicate log
book cannot be refunded. He further informed the Ombudsman that the matter was being looked
into further by the Licensing Department. Notwithstanding the foregoing, and because of the
circumstances of the case "the Accountant General was considering other avenues whereby the
£5.00 paid equivocally for a duplicate log book could be refunded to the Complainant .

9. By letter dated 4th August 2003, the Principal Secretary informed the Ombudsman that the
fee paid by the Complainant for his new log book would be returned to him. He further stated that
he would also be discussing the matter with the Chief Examiner to determine whether they needed
to change their procedure or whether a change in legislation was required to avoid a repetition of an
incident of this nature.



10. By letter dated 20th August 2003, the Principal Secretary informed that the Chief Examiner
had confirmed the arrangements he had put in place to avoid a repetition of the circumstances that
led to the Complainant's grievance. All requests for refunds would in future be channelled through
the Executive Officer of the Licensing Division. He further explained that the period required for
the processing and issue of any document was one week. The Chief Examiner had given
instructions to the Executive Officer in charge of the Licensing Division that any member of the
public who submitted an application for a service and then requested a refund or cancellation of the
request for the service in question, would be given a full refund of the fee paid if the application for
cancellation was made before the expiry of the issuing period. This would apply even if the
document had already been prepared and was ready for collection. If a member of the public chose
to cancel an application after the standard issuing period, he would not be entitled to a refund.

11. The Principal Secretary was of the opinion that this system would prevent a repetition of
the circumstances that led to the complaint.

12. The Ombudsman sympathised with the Complainant and could well imagine his
bewilderment and frustration on being met with such a nonsensical situation. He was of the opinion
that the officers at the Department should have been more helpful and should have perhaps
explained to the Complainant that whilst it was not in their power to accede to his request, they
would seek the views of their superiors. Had they done so, in all certainty, the problem would have
been resolved by the Principal Secretary in the same proactive manner as he did on being informed
of the complaint by the Ombudsman.

13. Had the matter not been brought to the attention of the Principal Secretary, the actions of
the officers at the Department would have inevitably required the Ombudsman to sustain the
complaint.

14. The Ombudsman suggested that the Chief Secretary should investigate this matter fully in
order to ensure that all officers in the employment of the Government of Gibraltar are trained to an
acceptable standard before being assigned to a position where they are dealing with the public.

15. In respect of the Principal Secretary, the Ombudsman stated that he had acted in a manner
commensurate with the expectations of a modern consumer society. To this effect, the Ombudsman
wrote to him expressing his thanks for the prompt and efficient manner in which he had dealt with
the issue.

16. The Ombudsman also informed the Principal Secretary that he would highlight his action
in the annual report as an example of how public bodies should react when a citizen makes a
complaint.















10. TESTIMONIALS
1
Letter dated 28™ November 2003
Thank you for your letter and attached report.
I am delighted to learn from your letter the extent of your interest and perseverance. We
have made progress on this matter, and it should soon be satisfactorily resolved to the
benefit of all those concerned. I have no doubt that if it were not for your interest, and
professional intervention, we would have had no hope in the resolution of the
unsatisfactory situation that prevailed. My most sincere gratitude for all the interest, advice
and assistance, you can be sure that I will recommend your services to my fellow citizens.
Once again I thank you and take this opportunity to offer my seasons greetings.
2
Letter dated 21* October 2003

I would like to thank you and your staff for referring my letter to the T.S.D. and the work
carried out to the footpath outside my residence.

3
Letter dated 27" June 2003
I wish to thank you for your kind help.

Enclosed please find copy of the letter which I received from the Housing Manager, in
which it confirms that they will do their utmost to allocate me a flat by release date.

Thank you very much for your help.
4
Letter dated 8™ May 2003

Yesterday, 7t May 2003, a meeting was held at the Ministry for Housing between the
Housing Manager, my mother and I.

It was confirmed by the Housing Manager that there was a joint tenancy of the flat, over
which my mother and I had a contract as from 1989.

The meeting was short and all parties left in good spirit.



Let me thank your department, both my wife and I appreciate your help in this matter, in
which we would still have been involved if not for your PRO who greatly assisted us with
this matter.

5

Letter dated 28™ April 2003

We wish to thank you for your help with our Housing problem, on 16" April the Housing
Manager offered us a flat, we have been trying to achieve this, yet, you managed it within
months.

Our very sincere thanks to your PRO and 10, who helped us so very much.

Please keep up your very good work; us humble folks need you.

6

Thank-you card dated 29™ April 2003

Thank you ever so much.

With gratitude, God bless you all.

7

Letter dated 22" February 2003

Thank you for your letter dated 21* January 2003, in response to my request for assistance
in having a waste area adjacent to my garden cleared and made good.

Your intervention in this matter has had a miraculous effect. A fortnight ago, personnel
from the Technical Services section of the Ministry of the Environment and from Gibraltar
Community Projects visited the site. A few days later a team of workers appeared. They
cleaned out the area and erected the fence that had been knocked down during a previous
attempt. All outstanding works were completed on Wednesday 18" February. The area is
now re-established to its original state.

I am most grateful for you assistance in a matter which has taken well over three years to
resolve.

8
E-mail dated 10™ December 2003
I am very impressed by the efficiency with which your office managed to sort out my

problem. I am very grateful. May I wish you a happy and festive season and all the best for
the New Year.









11. STATISTICS

11.1 COMPLAINTS RECEIVED, COMPLETED AND CURRENT 2002 & 2003

TABLE 1
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11.1.1 The above chart draws our attention to the number of complaints received,
completed and current during the years 2002 and 2003.

11.1.2 In the year 2002, the Office of the Ombudsman received 645 complaints.

11.1.3 This year the Office has received 740 complaints, which translates as 95 more
complaints than the previous year. 731 complaints were completed, whilst 54 have been
brought forward for the year 2004.

11.1.4 Although the complaints have increased, one can safely say that it is mainly due to
the fact that the Office of the Ombudsman has further established itself in Gibraltar’s
society, and more citizens are aware of the fact that the office is available to all members of
the public with genuine grievances against Government departments/agencies.



11.2 CLASSIFICATION OF COMPLAINTS 2003

TABLE 2
CLASSIFICATION 2003
FORMAL INVESTIGATION 73
OUTSIDE JURISDICTION 96
RELEVANT AVENUES NOT EXHAUSTED 390
RESOLVED THROUGH INFORMAL ACTION 124
*RESOLVED THROUGH CONSULTATION 28
OTHERS (Withdrawn, trivial, insufficient interest) 20
TOTAL: 731
Rt’:solvehd Formal
roug Others Investigation
Tﬁf:llj‘;ehd consultation 39, 10% Outside
4% Jurisdiction

1formal action
17%

N —
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avenues not
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11.2.1 * Resolved through consultation is a new classification which came into being as a
result of the Ombudsman’s decision to try out different methods in order to resolve
complaints. If one were to compare this process to other types of investigations conducted
by the Ombudsman they would be described as less extensive than ‘formal investigations’,
but more profound than cases ‘resolved through informal action’. This method entails
fortnightly meetings with the pertinent department in order to discuss the matter at hand
and retrieve any updates on the complaint. Therefore, the Ombudsman and the department
concerned can effectively cut through red tape as much as possible, whilst trying to resolve
genuine grievances against Government departments/agencies. This year cases resolved
through consultation have only been undertaken with the Buildings and Works
Department, however, there is the possibility of involving other Government
departments/agencies next year.



11.3 CLASSIFICATION OF FORMAL INVESTIGATIONS

TABLE 3
CLASSIFICATION 2003
SUSTAINED 44
NOT SUSTAINED 22
PARTLY SUSTAINED 5
OTHERS (I.E. WITHDRAWN) 2

11.3.1 By the end of the year 2003, 78 new cases had evolved into formal investigations.
Out of the 78 cases earmarked for formal investigation 63 have been concluded this year.
There were also 10 more cases completed from the previous year. In total, 73 formal
investigations were completed by the end of the year 2003. (all cases included in the

annual report). 44 cases (60%) were sustained, 22 (30%) were not sustained whilst 5 were
partly sustained.

Not Sustained Part_ly
30% Sustained

7%

RNE
3%

Sustained
60%

11.3.2 There were 2 other investigations carried out during the year, one was formally
investigated but suspended on account of Complainant not having exhausted all remedies
and the other was withdrawn before the end of the investigation.



114 MONTHLY COMPLAINTS RECEIVED 2001-2003
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11.4.1 This year there were fewer complaints received during November 2003 than in
previous corresponding years. However, in May 2003 there was a sharp increase in
complaints received compared to other corresponding years. (48/2001-70/2002-87/2003)

11.4.2 February, March and November of 2003 had nearly the same number of complaints
received as last year. (51/56, 51/55 and 64/61)

11.4.3 One plausible explanation for the decline in complaints during the summer months
could be as a result of the comparably dry weather, water penetration and dampness
problems appear to subside (or diminish) at least until the return of the rainy season.
Additionally, it should not be forgotten that during the summer season many members of
the public go on vacation, and this could account for the drop in complaints.

11.4.4 This year May has been the busiest month with 87 complaints received; this is the
month and year with the highest number of complaints received since the opening of the
office. One reason for this surge of complaints could be as result of the Ombudsman
awareness campaign held during May 2003.

11.4.5 There was a considerable decrease from November onwards, although it must be
borne in mind that the office was closed for two weeks as in previous years in December to
finalise the annual report.



11.5 RECOMMENDATIONS MADE TO GOVERNMENT 2002 & 2003

TABLE 5

02001 2002 02003

Recommendation(s) Recommendation(s) not Recommendation(s) pending
accepted accepted implementation

11.5.1 During 2003 the Ombudsman made a total of 18 recommendations. Out of these, 5
were accepted and implemented, 3 were rejected and another 10 were in the process of
being reviewed by Government, or were accepted in principle but had not yet been
implemented, by the end of the year. There have been 89 recommendations accepted, and
23 not accepted, since the opening of the Office of the Ombudsman.

11.5.2 This year 3 recommendations have been rejected, a reduction when compared to 9
recommendations which were rejected last year.

11.5.3 It will be noted that fewer recommendations have been made this year than in
previous years. This is so because when a procedure that in the Ombudsman’s opinion
needs to be changed/improved is identified, the agreement of the department being
investigated is sought before the investigation is closed.
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	Completed
	Current
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	Completed
	Current
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	45

	2003
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	Housing Agency
	Judiciary (Magistrates, Supreme)
	Office of the Chief Minister
	Personnel




	Sports
	Gibraltar Philatelic Bureau Ltd
	Gibraltar Telecom
	Treasury
	
	TOTAL :


	CASE SUSTAINED
	NO RECOMMENDATION WARRANTED
	BUT SERIOUS VIEWS EXPRESSED
	CS/443
	COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND WORKS FOR NOT PURSUING THE THEFT OF PUBLIC FUNDS AND FOR FORCING THE COMPLAINANT TO BEAR THE CONSEQUENCES OF THE THEFT
	1.The Complainant was aggrieved at the fact that public funds, namely his bonus, had been taken from the Department of Buildings & Works (Buildings and Works) under false pretences and that he was being forced unjustly to bear the consequences.

	CASE SUSTAINED
	NO RECOMMENDATION MADE BUT SERIOUS VIEWS EXPRESSED
	CS/424
	COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION

	CASE NOT SUSTAINED
	CS/464
	COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION

	CASE SUSTAINED
	RECOMMENDATIONS MADE AND NOT ACCEPTED
	CS/466
	COMPLAINT AGAINST THE EMPLOYMENT SERVICE FOR ITS REFUSAL TO GRANT THE COMPLAINANT A WORK PERMIT FOR A BAKER/CONFECTIONER

	CASE REVIEWS
	CS/394
	CS/467
	CASE SUSTAINED
	NO RECOMMENDATION(S) MADE
	BUT SERIOUS VIEWS EXPRESSED
	CS/394
	COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR ALLEGED INACTION IN THE FACE OF CONSTANT BREACHES OF TENANCY BY A NEXT DOOR NEIGHBOUR

	CASE SUSTAINED
	RECOMMENDATION MADE AND PENDING IMPLEMENTATION
	CS/409
	COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR THE TERMINATION OF THE COMPLAINANT'S TENANCY NOT IN ACCORDANCE WITH THE PROVISIONS OF THE HOUSING (SPECIAL POWERS) ORDINANCE

	CS/412
	COMPLAINT AGAINST THE MINISTRY FOR HOUSING FOR DE
	CASE SUSTAINED
	RECOMMENDATIONS MADE PENDING IMPLEMENTATION
	CS/432
	COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR ITS 

	CASE SUSTAINED
	NO RECOMMENDATION(S) MADE
	BUT SERIOUS VIEWS EXPRESSED
	CS/433
	COMPLAINT AGAINST THE MINISTRY FOR HOUSING FOR ITS FAILURE TO PUT THE COMPLAINANT ON THE HOUSING WAITING LIST

	CASE SUSTAINED
	RECOMMENDATIONS MADE AND PENDING IMPLEMENTATION
	CS/445
	15.On its part however, by letter dated 2 July 2003 the Department informed the Ombudsman that the Housing Allocation Section had been instructed to write to the Complainant asking her to submit financial information for consideration by SAC.


	CASE SUSTAINED
	RECOMMENDATION MADE AND PENDING IMPLEMENTATION
	CS/446
	COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR WRONGFULLY GIVING A HOUSING APPLICANT MORE POINTS THAN HE DESERVED
	1.The Complainant alleged that the Housing Department had wrongfully awarded more points to a fellow housing applicant than that applicant actually deserved.

	CASE SUSTAINED
	NO RECOMMENDATIONS MADE
	BUT SERIOUS VIEWS EXPRESSED
	CS/447
	COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR REFUSING TO CATEGORISE THE COMPLAINANT ON THE APPROPRIATE HOUSING LIST AND FOR DISCRIMINATING AGAINST HIM ON THE GROUNDS OF HIS SEX

	RECOMMENDATION MADE AND PENDING IMPLEMENTATION
	CS/417
	COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR FAILURE TO NOTIFY THE COMPLAINANTS OF THEIR RIGHT TO RECEIVE A MATERNITY GRANT ON THE BIRTH OF THEIR CHILDREN

	CASE SUSTAINED
	RECOMMENDATIONS MADE AND ACCEPTED
	CS/437
	COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURI

	CASE SUSTAINED
	RECOMMENDATIONS MADE AND PENDING IMPLEMENTATION
	CS/463
	COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR THE BREACH OF ITS DUTY OF CARE TOWARDS THE COMPLAINANT
	1.The Department of Social Security (the DSS) allegedly committed a breach of its duty of care towards the Complainant when its staff dismissed his enquiries without giving him advice as to what benefit he could apply for.

	CASE SUSTAINED
	RECOMMENDATION MADE AND PENDING IMPLEMENTATION
	CS/465
	COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURI

	9.9OTHERS
	ENVIRONMENTAL AGENCY
	CS/384
	CASE SUSTAINED
	NO RECOMMENDATION MADE OR WARRANTED
	CS/384
	COMPLAINT AGAINST THE ENVIRONMENTAL AGENCY FOR THE WRONGFUL SUBSIDY OF A PRIVATELY OWNED COMPANY
	1.The Complainant approached the Ombudsman accusi
	COMPLAINT AGAINST THE ENVIRONMENTAL AGENCY FOR FAILING TO TAKE ACTION WHEN THE COMPLAINANT AND HIS FAMILY WERE FORCED TO SHARE THEIR ONLY WATER CLOSET FACILITIES WITH A BAR/RESTAURANT
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