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Dear Mr. Caruana,
It is an honour for me to present the Office of the Ombudsman’s third Annual Report. This
report covers the whole of 2002.
This report has been prepared in accordance with the Public Services Ombudsman Ordinance,
1998. It contains summaries of all formal investigations undertaken and completed during
this period.
Yours sincerely,

Henry Pinna
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Section 1

OMBUDSMAN’S FOREWORD
1.1

This annual report covers the whole of 2002, this being the third and last full year of my

tenure as Ombudsman. Like the two previous reports this one intends to provide the House of
Assembly and my fellow citizens with a full and comprehensive account of all the complaints
which were formally investigated throughout the last twelve months.

1.2

As I look back on these three years and eight months during which I had the privilege to

serve as Gibraltar’s first Ombudsman, and as I begin to clear my desk to make way for my
successor, I remember my first day as Ombudsman, when all I had was an empty desk in a
temporary office, a computer I did not know how to use, (and still don’t) an Ordinance, a budget,
some literature from Ombudsmän in other jurisdictions, the task of setting up an Ombudsman’s
Office in Gibraltar, and very little idea on how to proceed. It was an odd situation, but an
interestingly challenging one.

1.3

I can now say that this is a job I have been able to accomplish thanks to the generous and

valuable help and trust of countless people. First and foremost that of the Chief Minister, Peter
Caruana, who offered me the post. Then to both sides of the House of Assembly which
unanimously ratified my appointment. And then to the people of Gibraltar, many of whom, I am
grateful to say, had more trust in me than I had myself.

1.4

I think I can say with confidence that the Office of the Ombudsman is now a well

established and well known feature of our society. The general public has an understanding as to
what its functions are, and the awareness that the Ombudsman’s involvement can help resolve
cases of administrative maladministration. I am confident that the people of Gibraltar will
bestow on my successor the same trust, support and goodwill which they so generously bestowed
on me, and that the public administration will maintain its level of co-operation with this office
and hopefully improve on it.
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1.5

I am also confident that my pioneer, small (in numbers) but highly dedicated and

enthusiastic staff will continue to serve Gibraltar’s new Ombudsman with the same commitment
and loyalty with which they served me. My sincere gratitude to them all, and my congratulations
and very best wishes to Mr. Mario Hook, Gibraltar’s new Ombudsman.
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GIBRALTAR’S OMBUDSMAN
2.1

The task of an Ombudsman is to investigate complaints

from the general public involving the public administration, and
to promote public awareness of the role and function of his
office. A right to complain is not a right if the citizen is not aware
of its existence. The Ombudsman’s objective is to promote
fairness in the administrative actions of Government Departments
and Agencies, and in doing so to promote and enhance public
confidence in the public administration.

2.2

In this age of inclusive politics there is a general view that

Ombudsmän should become increasingly proactive in talking to policy makers and advocating
reforms. Hence, one of the aims of the Ombudsman is that of helping create a more efficient and
fairer public administration by encouraging it to adopt ever more enhanced standards of best
practice in the way of customer service. This best practice includes measures such as being more
accountable, transparent and generally more respectful towards the general public, in fact,
adopting a code of good administrative behaviour. By fostering these standards of best practice
the Ombudsman can, in some measure, enhance and strengthen Gibraltar’s democratic process
and hence its quality of life.

2.3

For the Ombudsman and his staff to function in an efficient manner it is important that

the public administration co-operate fully and promptly with him. The Office of the Ombudsman
is committed to dealing with cases within a set time-scale and this time-scale cannot be
maintained if the public administration fails in its ongoing co-operation. It must be borne in mind
that a large proportion of complaints lodged at the Office of the Ombudsman are made because
members of the public experience long delays in obtaining replies from the public
administration.
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2.4

It would therefore be ironic and totally unacceptable if the investigations carried out by

the Ombudsman were to be delayed by the same reasons which in the first place delayed
communications between the agencies concerned and the members of the public, and prompted
the complaints. The tempo of the Ombudsman’s work cannot be synchronised to that of the
public administration. For the Ombudsman to allow his work to proceed at the average pace of
Government bureaucracy would be contrary to the basic ethos of the Ombudsman’s Office and
would result in the Office losing effectiveness and credibility. The Ombudsman must therefore
be extra vigilant to ensure that his time-scales be complied with at all times.

2.5

The experience gained during the last years has taught the Ombudsman that on occasions

it is necessary to look at the underlying causes of a particular complaint or a series of complaints
which bear a particular similarity. In such cases it is normal for these complaints to reflect a
larger underlying problem or problems. Should the Ombudsman only tackle the matter being
complained about, the underlying problems will remain unresolved and will continue to generate
further secondary problems and complaints. It is therefore essential that the major underlying
matter be investigated and resolved thus eliminating the source of future grievances. The role of
the Ombudsman is not just to deal with cases of maladministration or malpractice but also to
carry out investigations and make recommendations that bring about long-lasting solutions
which meet the needs of the authorities and the public, and enhance the functions of the public
administration. It is essential therefore that the Ombudsman, whilst maintaining his total
independence and investigative role, works, whenever possible, in partnership with the public
administration.

2.6

The Ombudsman expressed the view that to facilitate this the Government should

consider putting in place a system to deal with the Ombudsman’s Annual Report, and with
special reports. Such a system would ensure that the Ombudsman’s recommendations,
suggestions, criticisms of particular departments, etc., are acted upon in a coherent, pro-active,
non-partisan manner.
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2.7

The Ombudsman’s Annual Report and special reports can and should be used by the

administration and by the elected representatives to pinpoint deficiencies and shortcomings in
the administrative system. His recommendations, etc., should then be closely studied, and if
appropriate, promptly implemented, thus improving and enhancing the services that the public
administration give to the general public.

2.8

Reacting to this suggestion the Government engaged a management consultants firm

from the private sector to analyse and assess the Ombudsman’s reports, to identify from them
those administrative practices and systems that could and should be improved and to advise on
specific remedial action for their implementation. The objective being to ensure that the
Ombudsman’s reports should have the maximum beneficial effect in constantly improving public
services.
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Schedule
Government
All Gibraltar Government Departments and Agencies.

Statutory Bodies
Gibraltar Health Authority
Gibraltar Broadcasting Corporation
Gibraltar Development Corporation Limited (GDC), including the Employment and Training
Board (ETB), the Tourism Board and any other sections of the GDC.
The Development and Planning Commission
The Transport Commission
The Traffic Commission

Public Utilities and Contractors
Any person, company or other entity providing one or more of the following services to the
Government of Gibraltar or to the general public under the terms of a contract with or a licence
issued by the Crown or a statutory body.
Supply of telecommunications services
Supply of water services
Collection of any monies payable to the Government
The operation of any registry
Environmental or public health control services
Clamping, tow-away or traffic management
The cleaning or upkeep of any part of the highway or planted areas adjacent thereto
Refuse collection or incineration services
Car parking services
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The management of the Alameda Gardens, the John Mackintosh Hall, the Gibraltar Museum, the
Gibraltar Airport Terminal or any site, property or facility belonging to the Crown
Property management, property agency, rates collection services and land property services
Immigration services and entry point control and terminal security
Philatelic supplies
Emergency and transfer ambulance services

Part II- Other Bodies
Calpe House, London, and Calpe House Trust
The Gibraltar Government representative office in London
The Gibraltar Government representative office in Brussels
Elderly Care Agency (Mount Alvernia)
RECOMMENDATIONS

2.9

Deficiencies are addressed by the Ombudsman by making formal recommendations to

the Department or Agency concerned. Although the Ombudsman has not got any powers to
compel the public administration to implement or act upon his recommendations, these are given
careful consideration by the Government Agencies or Departments concerned, and in many
instances taken on board.

2.10

During 2002 the Ombudsman made a total of 35 formal recommendations. Out of these a

substantial number have been accepted and implemented, others were rejected, and still others
are in the process of being reviewed by Government or have been accepted in principle but have
not yet been implemented.
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A MATTER OF POLICY OR ADMINISTRATION

2.11

Under the Public Services Ombudsman’s Ordinance 1998, the Ombudsman is

empowered to investigate any administrative action taken by, or on behalf of, any authority to
which the Ordinance applies in any case where a complaint is duly made to the Ombudsman by a
member of the public claiming to have sustained injustice in consequence of maladministration.
The Ordinance further states that the Ombudsman is not authorised to question the merit, and
therefore investigate matters of Government policy. But then, what is a matter of policy and
what is a matter of administration ? This has been a bone of contention between the
Ombudsman and the Government since the outset, and the Ombudsman has had, on various
occasions, to engage in uphill struggles to be able to investigate complaints which the
Government claimed were matters of policy and not administrative. In at least three cases (Cases
12, 184 and 312) the Ombudsman’s investigations were derailed on account of this controversy.
The Government’s contention has been that whilst transacting matters of policy these do not
raise issues of maladministration, and therefore do not come within the Ombudsman’s
jurisdiction and cannot be investigated. The Ombudsman’s contention is that his statutory
competence is wider and its boundaries go beyond those adduced by the Government.

2.12

The Ombudsman made some research and found that the first Ombudsman of British

Columbia, Mr. Karl Friedman, did encounter the same problem whilst wanting to investigate a
complaint. The case was eventually considered by the Supreme Court of Canada, and throughout
the world it is considered one of the most important cases ever decided on the powers of the
Ombudsman.
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2.13

Chief Justice Dickson said :“In my view, the phrase “A matter of administration” encompasses everything done by
Government authorities in the implementation of Government policy. I would exclude
only the activities of the legislature and the courts from the Ombudsman’s scrutiny
(1984) 2 SCR 447 AT 474.

2.14

The Ombudsman submitted to the Government the full transcript of the Chief Justice’s

ruling, and invited its comments. He also expressed the view that if the Government did not
agree with the Chief Justice’s ruling he (the Ombudsman) was willing to take the matter to
judicial review.

2.15

The Chief Minister informed the Ombudsman that there was nothing in the ruling of the

Canadian Supreme Court with which the Gibraltar Government would disagree. The Chief
Minister pointed out that the manner in which policy is implemented is a matter of
administration which falls within the statutory purview of the Ombudsman. This includes not
just the substance of implementation, but also procedural aspects (e.g. delay, including delay in
replying to correspondence or in reaching or communicating decisions)

2.16

The Chief Minister said that whereas the Canadian Court had said that the rights and

powers of each Ombudsman is determined by the statute establishing his/her office, Section 18/5
of the Gibraltar’s Ombudsman Ordinance specially bars the Ombudsman from questioning the
merit of Government policy.

2.17

The Chief Minister explained that he could not accept that every instance of delay on his

(the Chief Minister’s) part in replying to correspondence would fall within the Ombudsman’s
purview. He said that whether it does or does not, would depend on whether the content of the
letter relates to administration (widely defined as in the Canadian case) in which he would be
involved. He added that he could not accept that the Ombudsman concern himself with delay in
replying to political correspondence.
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2.18

The Chief Minister finally informed the Ombudsman that if his office (the Chief

Minister’s) became involved in the administration of policy (or if he himself got thus involved)
then the delay in that administration (including delay in addressing correspondence) would be
within the Ombudsman’s statutory purview.

2.19

The Ombudsman expressed the view, and put it to the Chief Minister, that there may be

instances in the future when there may be a need to establish whether a particular case falls under
the Ombudsman’s purview or not. He suggested the best way forward would be to put any
doubtful cases to the test and discuss them on a one to one basis, if and when these arise, and if
both sides agree there is a need for it. The Chief Minister agreed with this proposal.
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WORKLOAD
Summary of 2001
92% of the complaints had been processed and closed by the end of 2001. The monthly average
number of complaints received for the year 2001 was 57. (See Fig 1 for full details). 85
complaints were received in October, this being the highest number of complaints received in the
year 2001.

Complaints received, completed and current by month.
Figure 1

Received
January
February
March
April
May
June
July
August
September
October
November
December
TOTAL
Enquiries

62
52
63
48
60
54
64
53
40
85
70
27
678
68

2001
Completed
58
51
59
53
68
50
57
42
49
81
60
45
673*

Current
50
54
55
59
54
46
50
57
68
59
63
73
55*

Received
79
51
51
70
63
55
55
46
38
60
64
13
645
54

2002
Completed
99
50
51
68
70
55
58
37
35
65
50
17
655

Current
55
35
36
36
38
31
31
28
37
40
35
49
45

* Figures marked with a star (*) are figures which have been amended in this year’s report only after they were printed erroneously in last year’s report.

The total number of complaints received throughout the year 2002 was 645 complaints. This
represents a monthly average of 54 complaints, this being 3 less complaints per month than the
previous year (2001).
In total, 2135 complaints (115 in 1999, 692 in 2000, 673 in 2001, 655 in 2002) have been
completed between April 1999 (when the Ombudsman was appointed) to present date (end of
December 2002).
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Table showing complaints received and completed per month.
100

Figure 2
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Received 2002

79

51

51

70

63

55

55

46

38

60

64

13

Completed 2002

99

50

51

68

70

55

58

37

35

65

50

17

There has been a steady flow during the whole year but one must highlight the month of January,
which was the month with the highest number of complaints at 79, whilst December had the least
of complaints at 13 although one must highlight that the Office closed on the 10th December to
finalise the Annual Report. January was also the month when most investigations were
completed (99).
At the end of the year 2002, approximately 94% of complaints had been processed leaving 45 to
be brought forward to the year 2003.
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In total 645 complaints were received between January 2002 and December 2002 of which 75
were against private organisations which were outside the Ombudsman’s jurisdiction, thus
leaving a total of 570 complaints received against Government Departments and Agencies.

Complaints received against Govt. Depts and Agencies at end of December 2002.
Figure 3.

DEPARTMENT/AGENCY
Attorney General’s
Buildings and Works
City Fire Brigade
Civil Status and Reg Office
Companies House (Gib) Ltd
Customs
Development & Plan Commission
Education and Training
Elderly Care Agency
Electricity
Employment Service
Environment
Environmental Agency Ltd
Financial & Development Sec
Gibraltar Air Terminal
Gibraltar Audit Office
Gibraltar Botanical Gardens
Gibraltar Broadcasting Corp
Gibraltar Health Authority
Gibraltar Nynex Comm Ltd
Gibraltar Philatelic Bureau Ltd
Gibraltar Post Office
Gibraltar Security Services

2002

DEPARTMENT/AGENCY

2002

2
98
1
32
1
10
2
5
13
3
3
34
2
3
5

Gibraltar Telecommunications
House of Assembly
Housing Agency
Income Tax Office
Judiciary (Magistrates, Supreme)
Land Property Services Ltd
Lyonnaise Des Eaux Ltd
Master Cleaning Service (Gib) Ltd
Office of the Chief Minister
Personnel
Port
Procurement Office
Prison Service
Royal Gibraltar Police
Social Security
Social Services Agency
Sports
Technical Services
Tourism and Transport
Trade, Industry and Tel
Traffic Commission
Treasury
Others (Miscellaneous)

181
21
12
5
6
2
4
6
1
26
42
10
11
15
1
5
2
6

TOTAL :

570
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This year the Housing Agency and the Buildings and Works Department have again attracted the
most complaints, with 32% and 17% respectively. There was also a significant number of
complaints against the Department of Social Security with 7% of the complaints received.

Complaints received by Govt. Department or Agency in 2002
Tourism &
Transport
3%

Figure 4

Employment Service
2%
Judiciary
2%

Income Tax
4%
RGP
4%
Civil Status & Reg
6%

Housing Agency
32%

GHA
6%

Social Security
7%

Others
17%

Buildings and Works
17%
Housing Agency

Others

Buildings and Works

Social Security

GHA

Civil Status & Reg

RGP

Income Tax

Tourism & Transport

Employment Service

Judiciary

Other Departments followed closely in numbers of complaints received. These were the
Gibraltar Health Authority and the Civil Status and Registration Office with 6% each, the Royal
Gibraltar Police and the Income Tax Office with 4% each, the Tourism and Transport with 3%
and the Employment Services and the Judiciary (Magistrates, Supreme Courts, etc.) with 2% of
the complaints each.
All the remaining Departments or Agencies listed in Figure 3. Page 13 made up the rest of the
complaints, (17%) of the pie-chart.
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OMBUDSMAN’S REVIEW
DEPARTMENT OF BUILDINGS AND WORKS
Without any doubt, the report involving the Buildings and Works Department, which

4.1

prompted more furore during the past months, was the one over the handling of materials
containing asbestos from flats in a Government estate. (Report No. 231) At the conclusion of the
report the Ombudsman recommended that in future much more comprehensive risk assessment
be carried out before the commencement of work to avoid a repetition of the regrettable incident
which prompted this complaint. Although the report in question was completed and submitted
during 2001 the general recommendation made therein was not implemented in 2001, hence the
Ombudsman has seen it necessary to give this matter a mention in his 2002 report.
In March 2002 the Government made public a system wherein it stated it had competed

4.2

its investigation towards the end of 2001. The Government set out in outline the conclusions and
recommendations of the report which contained the following :•

The removal of debris in the area surrounding the affected housing estate;

•

The conduct of an asbestos survey of all Government properties to establish an asbestos
register;

•

The upgrading of collection and storage arrangements;

•

The formalisation of notification procedures for asbestos work;

•

The medical examination of the workforce involved in the refurbishment works. The
medical examination was also extended to the tenants of the affected housing estate.
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4.3

The long-awaited restructuring of the Buildings and Works Department was announced

in mid-March 2002, and began to take effect during August 2002.

4.4

At the time of writing (December 2002) the Ombudsman could say that although the

number of complaints against this department had not significantly diminished throughout 2002,
he had been able to notice some improvements in the department’s performance. At least there
was a frank and open acknowledgement that the department’s performance was pretty poor and
was in need of an overall improvement. The Ombudsman was cautiously optimistic that the
department was on the process of being revamped, but warned against complacency.
GIBRALTAR HEALTH AUTHORITY
4.5

In last year’s report the Ombudsman pointed out and welcomed the fact that certain

measures had been taken to improve the structure of the GHA Complaints’ Procedure. He
expressed the view that these were steps in the right direction but much more was needed to
improve its performance.

4.6

In his 2001 Annual Report the Ombudsman expressed the view that the Complaints

Procedure had under performed. The reasons forwarded at the time to explain this
underperformance ranged from the GHA not having sufficient resources or the designated officer
not having sufficient means for imposing her authority to deal with investigations, to the lack of
co-operation received from those being investigated. The Ombudsman said in his last report that
this situation was inadmissible and that Government must either equip the GHA Complaints
Procedure with the necessary resources and the designated officer with sufficient authority to
properly conduct investigations of complaints or refer complaints against the GHA to an
independent authority that would properly and effectively investigate such complaints.
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4.7

Regrettably and in spite of the assurances given by the Government, the Complaints

Procedure has continued to operate in a less than satisfactory manner throughout 2002. The
general view of the Ombudsman is that notwithstanding the fact that there is a number of
professionals whose work ethos is of the highest calibre, the GHA continues to attract a
significant number of complaints and not all of them unjustified.

4.8

In 2001 the Ombudsman was informed by the Minister for Health that a comprehensive

audit by an independent expert from the UK involving all practices and procedures, managerial,
administrative and clinical was going to be carried out. The Ombudsman was told that the
general audit would be carried out during the first half of 2002, and that the Government was
committed to carrying out a review of the Complaints Procedure both structurally and
operationally.

4.9

The Ombudsman welcomed the review of the GHA launched by Government in late

September. This as announced by the Minister of Health would involve a team of U.K. clinical
experts to carry out a profound review and modernisation of the areas of health care in Gibraltar.

4.10

The Minister was quoted as having said that with the move to the new hospital, the aim

was to revise the cultural and organisational changes, to ensure that the GHA’s working
practices, procedures and clinical practices reflect the most modern and up-to-date practices in
high quality, patient centred health care. The Minister announced that this project for clinical
governance would be completed in some 12 to 18 months.

4.11

The Ombudsman said that his office would be monitoring very closely the unfolding of

this project and see how it would impact on the day to day running of the GHA.
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4.12

The year 2002 saw another decline in the number of complaints registered at St.

Bernard’s Hospital. During 2001 a total of 35 complaints were registered, yet during 2002 these
amounted to 30 complaints. Out of these 30 complaints 4 were resolved within the established
time limit, whereas 26 were not. During 2002, 9 complaints were registered at the Primary Care
Centre, compared to 11 complaints during 2001. Again, as in the last year the Ombudsman was
unable to explain the reason for the continuing decline in the number of complaints lodged.
Although he again expressed the view that it could be attributed to the public’s disenchantment
with the Complaints Procedure, which as already stated, had failed to serve the public in an
efficient manner during 2002. In late November the Ombudsman was informed that the
Complaints Procedure was under review and that it would be restructured before the end of 2002
or in early 2003. The Ombudsman noted that by the end of 2002 the expected changes had not
materialised.
HOUSING AGENCY
4.13

The Ombudsman made various recommendations during 2002 which were implemented.

However, one of significant importance has remained pending by the end of the year. This
involves the recommendation that steps be taken by the Housing Agency to recover arrears in
rent from Government tenants. Also that the Agency review its existing policy by which tenants
who owe money in the way of rent arrears are not re-housed until their debts are paid in full. The
Ombudsman said that rules, policies and regulations are not sacrosanct, and that these should not
be so rigidly or inflexibly applied as to cause real hardship or suffering, or endanger the safety of
tenants. He said that each case involving tenants whom Government refuses to re-house because
they owe rent should be considered on their facts and merits rather than by applying the present
policy of blanket refusal. He said that in the past he had intervened in a number of cases, and had
argued successfully that re-housing Government tenants because of medical or safety reasons
should override any other consideration. The Ombudsman points out that the Housing Agency
lacks not only an adequate legislation and an efficient system to tackle the serious problem of
rent arrears but also lacks the human resources to implement such a system it might wish to
introduce.
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4.14

In the meantime an increasing number of tenants continue to withhold the payment of

rent, a culture which is becoming increasingly and alarmingly widespread. The Ombudsman said
that Government must take action to put an end to this practice and reverse the process. As way
back as June 2001 the Minister for Housing informed the Ombudsman that following the
Ombudsman’s recommendation regarding the question of rent arrears he (the Minister) had
commissioned a report from a local consultancy firm. Regrettably at the time of concluding this
Annual Report in December 2002 the Government was not yet in a position to release the
findings and recommendations made by the consultancy firm, and no steps had been taken to
tackle the problem of rent arrears.

4.15

During 2001, and again throughout 2002, an increasingly number of complaints were

brought to the attention of the Ombudsman by members of the public who are refused second
offers after having rejected a first offer of accommodation on grounds which were deemed
insufficient by the Housing Agency. When dealing with such complaints the Ombudsman is
mindful that the Housing Allocation Committee is an independent committee whose role is to
review, form opinions, and take decisions on those housing matters which are referred to it. He is
also mindful that his function is to investigate the correctness of the procedures followed by the
Allocation Committee but not to substitute its decisions by his own. The basic criteria employed
by the Allocation Committee when making an offer of accommodation is to ensure that the flat
on offer is in good habitable condition, that it is adequate for the needs of the future tenants, and
that the would-be tenants do not suffer any physical impediments which would hinder access to
the dwelling. The Allocation Committee also has to be vigilant and take measures which would
entail having to refuse making second offers on reasons which are deemed to be frivolous or
petty. Notwithstanding this, the Ombudsman is of the opinion that the Committee must exercise
sensitivity and understanding towards those applicants who reject a flat because of its location in
a particular area and show an interest in another area because of genuine and serious medical,
social, or other personal reasons. The Ombudsman points out that he tries to intervene only in
those cases where he feels that the Housing Allocation Committee has taken a hard or
intransigent stance regarding second offers.
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4.16

The Ombudsman pointed out that throughout the year, the Housing Agency had on

various occasions not heeded the Ombudsman’s recommendations, and refused to make second
offers, or facilitate exchanges involving cases which the Ombudsman had singled out as being
exceptional. (Case 333, Case 340 and Case 341)

4.17

The Ombudsman was critical of the Housing Agency for adopting at times this

unnecessary hard stance, and suggested it should endeavour to be more flexible and
accommodating when dealing with certain exceptional cases.

4.18

During the year the Ombudsman also expressed concern over the question of squatting.

Traditionally it has been the Housing Agency’s policy not to entertain the housing needs of
squatters no matter how dire these might be for as long as they remained squatting. The
Ombudsman has pointed out that squatting cannot be condoned because it is an unfair and antisocial practice which is detrimental to those on the waiting list. He is of the opinion that the
Housing Agency is correct in its long-established policy of demanding that squatters leave their
illegal occupations before having their housing problems looked into. However, having said this,
the Ombudsman feels that this policy should be relaxed in those very extreme cases where it can
be proved that the squatter(s) have absolutely no place to go whilst the matter is being
investigated by the Housing Agency. In the Ombudsman’s opinion, the Housing Agency should
try to discern between the opportunists or those who can be given some sort of temporary shelter
by relatives or friends and those persons who are genuinely homeless, and have absolutely
nowhere to go, even during the duration of the investigation by the Housing Agency. The
Ombudsman put it to the Housing Minister that the existing policy regarding squatters be relaxed
in those cases which are considered exceptional. Regrettably, the Housing Minister in
consultation with the Housing Agency rejected the Ombudsman’s proposal on the grounds that a
relaxation of the existing policy would establish an unwelcome precedent and might even
encourage more squatting. The Ombudsman expressed the view that the Agency’s decision to
maintain its inflexible traditional stance on squatting was regrettable and failed to reflect the duty
of care that the public administration should exercise towards the general public.
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4.19

The Ombudsman highlighted Case No. 246 which had prompted his recommendation on

the need for Government to relax its policy on squatters when dealing with exceptional cases.
This case was to go for judicial review on 29 April 2002. However the squatter in question, a
single mother with four children left Gibraltar before the hearing. It seems she was fearful that
Social Services had the intention of taking her children into care in the event that her application
for judicial review failed and she was forced to leave the flat she was living in. Although it
seemed that Social Services denied any such intention, she nevertheless left.

4.20

The Ombudsman expressed the view that this family’s stay in Gibraltar had been made

intolerable by the Housing Agency’s inflexible stance. Their Lawyer had stated that her client
and her children had been pushed outside the realms of our society by the intransigence of the
administration, which had repeatedly ignored their needs. Hence, equity had not been rightly
served. The Ombudsman agreed with this sentiment, and urged the Housing Agency to review its
stance on squatting and adopt a more humane attitude on those cases which are deemed to be
genuinely exceptional.

4.21

The Ombudsman said that in the enforcement of rules and regulations the administration,

in this case the Housing Agency, should ensure that its application should not cause hardship to
members of the public, particularly to the most underprivileged and vulnerable members of our
society. The Ombudsman pointed out that not every administrative act, even if it conforms to the
requirements of legality, administrative or otherwise, is proper or morally acceptable. In every
case the public administration should strive to use standards based on the idea of “duty of care”.
These include the requirement to treat people fairly and justly, and to respect human dignity by
not causing unnecessary harm or hardship. This is not always done, as was the case involving
this single mother and her four children.
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DEPARTMENT OF POSTAL SERVICES
4.22

In last year’s annual report I said that after years of unacceptable poor service, and in the

wake of mounting complaints and criticisms about postal delays, the Government commissioned
an independent enquiry. This was made public in August 2001.

4.23

The report referred to what it called endemic working culture problems, and said that the

Gibraltar Post Office was not geared up or ready to compete effectively in an open market
environment. Radical changes were called for, and the Government announced that radical
reforms would be enforced to remedy this endemic inefficiency, but that these would not be felt
until December 2001 or January 2002.

4.24

Regrettably the effects of the announced reforms have not been felt throughout the whole

of 2002, and the services being provided by the Gibraltar Post Office to the general public
continue to be as poor as in the past.

4.25

In late November there were leading articles in the local press which seemed to indicate

that the matter was coming to a head. A leading local newspaper wrote that all indicators were
that a negotiated agreement could be imminent. The Minister responsible, the Hon. E. Britto
asked the workers to balance their own legitimate struggle to attain improved conditions with the
public’s right to a proper quality service. The Government pointed out that it owes a duty to the
customers and that the present situation was unacceptable. The Union for its part welcomed what
it called ‘the unequivocal’ commitment from Government that it is not their intention to privatise
or semi-privatise the Postal Service. The Union also said that workers were willing to enter into
negotiations so long as their interests were protected.

4.26

Although the Christmas mail during December was delivered with normality, at the time

of completing this Annual Report no clear indications had been given as to whether come 2003,
this long standing administrative problem would be finally resolved.
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4.27

The Ombudsman said that it was pertinent to refer to an item of news that appeared in a

local newspaper regarding the question of mail standards.

4.28

The article referred to an investigation being carried out by the European Union after

receiving complaints about slow mail between the Canaries and France, when a letter took 16
days from Strasbourg to the Canary Islands, despite daily flights from France.

4.29

Commissioner Frits Bolkenstein was alleged to have told an MEP that under a 1997

Directive most mail (87%) must reach its destination within three days of being posted and
stamped and otherwise within five days.

4.30

The Ombudsman said that if the above was true, and he had no reason to believe the

contrary, he wondered whether the Gibraltar Government was in breach of this EEC Directive
involving the question of delay in the delivery of mail.
MINISTRY FOR PUBLIC SERVICES, THE ENVIRONMENT, SPORT AND YOUTH
4.31

When the Ombudsman concluded his report on Case No. 57 on 19 June 2001 he made

various recommendations regarding a pollution problem emanating from the generating stations
at the dockyard.

4.32

The Ombudsman recommended that Government finance the purchase of monitoring

equipment given the obvious benefits to the community. He said that the Environmental Agency
ought then to begin the monitoring of parameters required to comply with all pertinent EU
directives with regards to atmospheric pollution, monitoring, with particular emphasis those
parameters that can have potential grave health implications (e.g. PM10 and PM2.5 potential
carcinogens)
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4.33

The Government confirmed that EU directives in connection to the monitoring of

atmospheric pollution dated back to the 1970’s and had been a matter of ongoing consideration,
assessment and concern for the Government since then. The Government did concede that it has
EU obligations to monitor emissions and its current position was covered in the latest set of
proposals made to Government by the Environmental Agency. The Government pointed out that
these proposals envisage costs of some £150,000 in the first year and subsequent recurrent
expenditure of about £50,000 per annum.

4.34

In March 2002 the Government said that the current situation was changing and already

there existed a new directive which had made the latest proposals obsolete and required more
sophisticated equipment to meet EU obligations. Government said that these new obligations
were being assessed by the Environmental Agency.

4.35

In May 2002 the Minister responsible for Public Services and the Environment informed

the Ombudsman that he had brought the matter to the notice of the Government for its
consideration.

4.36

In early August 2002 the Ombudsman wrote to the Minister and expressed his deep

concern at the time being taken to introduce the monitoring equipment, particularly since
Gibraltar had, since July 2002, been in breach of Directive 99/00 EC which is the one dealing
with the monitoring of sulphur dioxide, nitrogen dioxide, particle matter and lead.

4.37

Regrettably at the time of writing (December 2002) the Government had not taken a final

decision on this very important matter, and Gibraltar continued to be in breach of this EU
directive.
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4.38

When concluding this same report (Report No 57) the Ombudsman also recommended

that the Environmental Agency serve a Noise Abatement Notice on both OESCO and the MOD
power stations in compliance to its statutory duty. The Environmental Agency sought advice
from the Chambers of the Attorney General who expressed the view that although an Abatement
Notice could be issued on the Ministry of Defence, it would not be possible to seek a nuisance
order if the MOD failed to comply with the notice. The Attorney General said this was so
because it would not be possible to prosecute the Crown, and the position would be the same
with regards to the Government, with the proviso that it would be ridiculous if the Government
were to serve a notice on itself.

4.39

In view of these legal considerations the Ombudsman in consultation with the

Environmental Agency decided to seek alternative ways of convincing all relevant parties to
carry out the necessary works to abate any noise nuisances for which both OESCO and the MOD
may be responsible. A new full noise survey of the area was carried out, since the last one had
been carried out years before and there was a need to verify whether existing conditions were the
same. By mid-August a copy of the report was made available to the Ombudsman with the
assurance from the Environmental Health Officer that he would try to convince all relevant
parties to carry out the necessary works to lower their noise output.

4.40

Finally the Ombudsman expressed the view that both OESCO and the MOD be given a

reasonable period of time in which to comply, and should one or both parties fail to do so that
abatement notices be served. The Ombudsman has pointed out that there is a merit in following
the legal route even if only for its moral significance, and to put the official message across that
the noise output is a nuisance and should be reduced.
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ROYAL GIBRALTAR POLICE

4.41

The Ombudsman made a recommendation in 2000 as a consequence of an investigation

carried out by him involving the misplacement or loss of a case docket which resulted in the
RGP failing to issue a summons to the person who had, allegedly, caused a traffic accident.

4.42

The Ombudsman recommended in his report (Report No. 121) that the RGP implement a

proper system to ensure that all entries in the Road Traffic Offences Book are monitored and an
audit trail kept to ensure that these case dockets reach their final destination. The RGP informed
the Ombudsman that they were looking at the computerisation of the system to ensure there
would not be a repetition of this kind of incident. The Ombudsman continued to monitor the
matter, and in February 2001 he was informed that the RGP had obtained the funds to install a
computer network to inter-link the various departments within the New Mole House Police
Headquarters. By February 2002 all the cables had been laid and the terminal connections
installed.

4.43

Finally in late November the Ombudsman was informed that all the necessary

installations and hardware consisting of servers, computers etc were in place, and the only
outstanding issue was that of preparing the programmes for the system. The Ombudsman was
pleased that one of his very earliest recommendations, made in July 2000 had finally been
implemented.
4.44

In last year’s annual report the Ombudsman was critical of the then Commissioner of

Police when he took the view that it was not within the Ombudsman’s jurisdiction to investigate
matters that delved into the administration of criminal investigations.
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4.45

The Ombudsman said in his report that the existence of the Police Complaints Board was,

regrettably, used at times by the RGP to block investigations by questioning whether the case(s)
under investigation came under the label of “administrative” or “operational” and therefore
whether they came under the jurisdiction of the Ombudsman or the RGP. The Ombudsman felt
that this stance was wholly unhelpful and hindered him in his job.

4.46

During the course of 2002 the Ombudsman tackled this matter afresh with the new

Commissioner who agreed that the Ombudsman investigate all matters relating to alleged
administrative malpractices regardless of whether the case in question was under police
investigation, provided always that the Ombudsman’s investigation did not in any way hinder the
police investigation.

4.47

The Ombudsman expressed his satisfaction to the Commissioner of Police, and thanked

him for his much more flexible stance on this matter, crucial for the smooth running of the
Ombudsman’s work.

4.48

In his two previous reports the Ombudsman had said that the Police Complaints Board

would gain more credibility if the post of Chairperson were to be taken up by a civilian with a
purely civilian background. The Ombudsman also suggested that the appointed person should
have powers similar to those vested in the Ombudsman to make his/her functions more effective.
The matter was brought to the attention of the new Commissioner of Police. Regrettably by the
end of 2002 the Ombudsman’s recommendation was still being considered and no final decision
had been taken.

4.49

Once again, and for the third year running, the Ombudsman has had to say that this

recommendation had not been taken up, and the Chairperson of the Police Complaints Board
continues to be the Commissioner of Police. The Ombudsman again strongly recommended that
the Chairperson of the Board be given to a civilian, and hoped that this would be done in 2003.
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4.50

During the course of an investigation, the Ombudsman had asked the Commissioner of

Police to release a report which was in their possession, and which the Ombudsman thought
might help him in his investigation.

4.51

After protracted correspondence, the Chambers of the Attorney General advised the RGP

that the report being sought by the Ombudsman came within the head of Public Interest
Immunity and ought not to be disclosed. The Ombudsman then sought legal advice on the matter
and was advised that the disclosure of the said report would not be subject to public interest
immunity and should be disclosed.

4.52

The Ombudsman was advised that it was highly questionable whether the RGP had a

right to refuse disclosure at all. It was suggested that the RGP’s right would be limited to
ensuring that the Ombudsman exercise his own discretion in the use of the information contained
in the report in an appropriate manner and in accordance with the balancing exercise in respect
of public interest immunity.

4.53

Regrettably the RGP maintained their stance of non-disclosure.

4.54

In view of this the Ombudsman pursuant to CPR Pt. 34.4. (which empowers the Court to

issue a Witness Summons in aid of an inferior court or tribunal) instructed his lawyers to issue a
summons to initiate court proceedings against the RGP. This was done on 10th December 2002.
DEPARTMENT OF SOCIAL SECURITY

4.55

Arising out of various investigations carried out by the Ombudsman he recommended

that certain areas of social assistance be reviewed. One such recommendation was made when he
concluded Report No. 28 in November 1999. The other two involved Reports No. 87 & 209, the
former concluded in April 2000 and the latter in July 2001.

GIBRALTAR OFFICE OF THE OMBUDSMAN ANNUAL REPORT 2002 Page 28

Section 4
4.56

After much correspondence the Ombudsman had it confirmed in November 2001 by the

Principal Secretary Social Affairs that the review of the social assistance arrangements had been
completed and a paper submitted to Government for its consideration. At the time of writing at
the end of November 2001, the principal Secretary was hopeful that, subject to ministerial
approval, the review would be implemented on 7 January 2002. However after further
correspondence, the ministry of social affairs informed the Ombudsman in early July 2002 that
the much awaited and long delayed review on the social assistance arrangements would not be
implemented during the course of the 2002 financial year. The Ombudsman regretted this further
delay, and hoped the review would be implemented during the course of the 2003 financial year.

4.57

The Ombudsman also expressed the view that the Department has the duty to inform the

general public of any changes or innovations which might affect them, such was the case over
the complaint against the Department for its failure to notify the public about changes in the
requirements to qualify for the Children Welfare Grant. (Case No. 382). This complaint was
sustained by the Ombudsman and he pointed out that the Department should have given this
matter adequate publicity given its wide public interest. The Ombudsman used this case to
remind the Department of Social Security and the public administration in general that it has a
duty of care to the public and that this duty of care must be thoroughly and diligently exercised
at all times. He recommended the Department pay the Complainant the money she had not been
paid because of the Dpartment’s failure to inform her of the change in requirements to qualify
for the Child Welfare Grant. At the time of concluding this annual report the Ombudsman’s
recommendation was still being considered by Government.
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Section 5

SPECIAL REPORTS
3.1

If, after conducting an investigation under this Ordinance, it appears to the Ombudsman

that an injustice has been caused to the person aggrieved in consequence of maladministration
and that the injustice has not been, or will not be, remedied, he may, if he thinks fit submit a
special report upon the case to the Chief Minister who shall lay the same before the House of
Assembly within 60 days.

3.2

In this year’s Annual Report three special reports have been drawn up :-

No. 323 (App2-Pg.147)
No. 288 (App2- Pg.53 )
No. 152 (App2-Pg.403)
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S p e c i al Re p or t on Case No. 3 2 3
1.

In mid-June the Ombudsman presented to the Chief Minister his first special report.

2.

The Special Report involved Case No. 323 against the Department of Transport for

destroying a car which had been towed away when found illegally parked.
The Ombudsman pointed out that his special report intended to bring to the attention of

3.

the House of Assembly an issue which, to his mind, did amount to an act of maladministration
which, regrettably, had not been remedied as per his recommendation, which had been rejected
by the authority concerned.
The Ombudsman said that although GSS had acted within the remit of policy as set down

4.

by Government, he, the Ombudsman had taken the view that the measure taken by the
Department had not been proportional to the offence committed.
The Ombudsman expressed the view that the authority concerned committed an act of

5.

maladministration because of its failure to mitigate the effects of rigid adherence to the letter of
established policy. This resulted in the destruction of a car with serious and costly loss of
property to the Complainants.
The Ombudsman brought to the attention of the Chief Minister Article 6 of the European

6.

Code of Good Administrative Behaviour as set down by the European Ombudsman and
approved by the European Parliament.
1.

“When taking decisions, the official shall ensure that the measures taken are
proportional to the aim pursued. The official shall in particular avoid restricting the
rights of citizens or imposing charges on them, when those restrictions or charges are
not in a reasonable relation with the purpose of the action pursued.
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2.

When taking decisions, the official shall respect the fair balance between the interests
of private persons and the general public interest.

7.

The Ombudsman explained that the Charter of Fundamental Rights of the European

Union as proclaimed at the Nice Summit in December 2000, included as a fundamental right of
citizenship, the right to good administration. The European Code of Good Behaviour (the Code)
adopted by the European Parliament in September 2001 is intended to explain in more detail
what the Charter’s right to good administration should mean in practice. The Code is meant to
regulate the relationship of EU Institutions vis-à-vis E.U. Citizens. The Ombudsman said that in
the absence of a more binding definition of maladministration, he took the definition accepted by
the European Parliament as having persuasive authority. The Ombudsman pointed out that rules,
regulations and policies should not be applied so rigidly or inflexibly as to constitute unfairness.
The Ombudsman felt that in this case Government policy was applied in such a way that it did
constitute unfairness and amounted to an act of maladministration, hence the issuing of his
special report. This was laid by the Chief Minister to the House of Assembly on 12 July 2002. It
was later debated in the House on 18 October 2002 and the Ombudsman’s recommendation duly
accepted by the Government.

GIBRALTAR OFFICE OF THE OMBUDSMAN ANNUAL REPORT 2002 Page 33

Section 5
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1.

In his last report, the outgoing Ombudsman feels it necessary to mention the plight of

illegal immigrants. Although very few such illegal immigrants reach our shores, and the general
public hardly notices this phenomenon, those who have found themselves in such a situation
have had to endure years of hardship and acute personal uncertainty.
2.

To better illustrate his argument the Ombudsman highlights the case of one specific

illegal immigrant (this not being an isolated case) allegedly from Sierra Leone, who arrived
illegally in Gibraltar in May 2000. On being arrested in Gibraltar he requested political asylum.
This was refused. He was homeless, had no money, and nowhere to go. He did not have any
form of identification either. His situation in Gibraltar from every point of view was untenable.
The Home Office refused his application for political asylum in the U.K. and formal asylum in
Gibraltar could not be granted either, given that no covering legal provisions of arrangements for
this exist. Nor could he be removed from Gibraltar since he had no identity or national travel
documents, and Interpol was not able to communicate with Interpol in Freetown in Sierra Leone
to ascertain this person’s identity. Because he was an illegal immigrant he could not be granted a
work permit either, so he had no way of earning money to support himself other than by washing
cars, or doing odd jobs.

3.

At the time of his investigation into this case, the Ombudsman was concerned, (and still

is, since at the time of writing the situation for illegal immigrants remains the same) at the lacuna
in law regarding political asylum. He expressed the view that as long as this lacuna exits, there is
no proper manner for dealing with situations like this one. The Ombudsman again reiterates his
view that the enacting of adequate legislation on this matter is an issue which should be looked
into.
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4.

The Ombudsman is concerned because persons in this situation exist in an

“administrative limbo” and are condemned either to live in Gibraltar in a state of permanent
destitution or leave Gibraltar illegally by crossing the frontier into Spain without the necessary
identification documents.

5.

The Ombudsman feels that the Gibraltarian authorities have a moral duty to put in place

the necessary legislation to address this kind of situation. He considers that as a temporary
measure the pertinent authorities should at least grant persons in this dire situation temporary
work and resident permits, pending such time as identification papers are obtained from the
country of origin.

6.

After lengthy correspondence with the administration, and in view of the administration’s

refusal to accept the Ombudsman’s recommendation regarding the granting of a temporary work
and residence permit, he issued a special report pursuant to Section 21 of the Public Services
Ombudsman Ordinance 1998. This was laid by the Chief Minister before the House of Assembly
on 18 November 2002.
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1.

On October 2002, the Ombudsman presented to the Chief Minister his third special report

of the year. This special report referred to Report No. 152 which the Ombudsman had closed on
13 November 2001. It involved a complaint made against the Technical Services Department
(formally known as the Support Services Department) and the Ministry for Public Service, over
the disposal of refuse to Spain.
2.

In his report the Ombudsman had expressed the view that the Minister’s decision to delay

putting out to tender the refuse disposal to Spain, after a period of well over a year, and continue
with a contractor who had been directly appointed to provide the service on an indefinite basis,
without, in the interim period, considering advertising the service to public tender, constituted an
act of maladministration. The Ombudsman was of the opinion that, particularly because the
contract between the Government and the present operator engaged in the disposal of refuse
carried no terms of engagement, this being unspecified, it was open to the Government to
advertise to public tender at any time, and thereafter contract the successful applicant on the
same terms whilst the Government considered proposals on the future of the incinerator.

3.

In subsequent correspondence with the Minister for Public Services, the Hon. E. Britto,

the Ombudsman was not convinced as to why the current arrangements were continued and
thereby not giving other interested parties the chance to bid. The Ombudsman pointed out that
the principle of equality of treatment should be upheld at all times by the public administration,
and this had regrettably not happened in this case, hence his decision to submit this third special
report. This special report was laid by the Chief Minister before House of Assembly on 18
November 2002.
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INDEX OF FORMAL INVESTIGATIONS
Cases marked with asterisks (*) contain recommendation(s) in the reports.
Cases with marked with (P) are cases which have been partly sustained/not sustained.
The abbreviation OJ refers to cases which have been investigated but on which no action has
been taken on account of them being outside jurisdiction.
The abbreviation RNE (Remedies not exhausted) refers to cases which have been formally
investigated but suspended on account of Complainant not having exhausted all remedies.

Buildings & Works (Pages 1 - 48)
CS/220
CS/290
CS/303
CS/304
CS/305
CS/326
CS/331
CS/338
CS/343
CS/355
CS/359
CS/388
CS/405

Delay in carrying out repairs.
Failure and delay in repairing structural defects.
Delay in carrying out repairs.
Delay in carrying out repairs.
Delay in carrying out repairs.
Delay in carrying out some repairs to premises.
Delay in having works carried out.
Failure to replace windows in Complainant’s
flat prior to it being allocated.
Failure to remove asbestos fibres
from the Complainant’s apartment.
Delay in removing some tiles which were reported
being loose and in danger of falling.
Delay in carrying out works at the Complainant’s flat.
Delay in replacing doors.
Refusal to pay for damages.

Sustained
Sustained
Sustained
Sustained
Sustained
Sustained
Sustained (P)
Sustained
Sustained
Sustained
Sustained
Sustained
Sustained**

City Fire Brigade (Pages 49 - 52)
CS/291

Alleged delay in arriving at the scene of the fire.

Not Sustained

Civil Status and Registration Office (Pages 53 - 88)
CS/288
CS/292

Failure to address the Complainant’s status as an
illegal immigrant.
Failure to reply within a reasonable period.
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Not Sustained**
Sustained**
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CS/296
CS/300
CS/315
CS/330
CS/347
CS/351
CS/352

CS/354
CS/401

Delay in the registration of two friendly societies.
Failure to register a child as British Dependant
Territories Citizen.
Issuing a passport not recognised by the British
immigration authorities.
Failure to allow registration documents to be submitted.
Delay in replying and against an official
over alleged negligent advice.
Failure to issue a multiple entry visa for Gibraltar.
Not allowing the Complainant’s newly born
daughter’s claim for British Citizenship through
the notion of descent.
Failure to offer proper advice on registration
as a British Citizen.
Refusal to grant the Complainant and her family
a Certificate of Permanent Residence.

Sustained
Not Sustained
Not Sustained**
Not Sustained
Sustained (P)
Not Sustained
Not Sustained

Sustained
Not Sustained

Companies House Gibraltar (Ltd) (Pages 89 - 94)
CS/383

Failure to provide its customers with receipts
specifying the name &/or company number of the
company on behalf of which documents are filed.

Not Sustained

Education and Training (Pages 95 - 116)
CS/272
CS/314

Not taking sufficient action to promote the
academic development of the Complainant’s daughter.
Refusal to award grant of a scholarship.

Sustained**
Not Sustained**

Employment Service (Pages 117 - 124)
CS/346
CS/356
CS/390

Refusal to grant a work permit.
Delay in submitting the decision regarding
a hearing at the Industrial Tribunal.
Allowing illegal employment and
for not investigating the matter.
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Not Sustained
OJ
Not Sustained
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Gibraltar Health Authority (Pages 125 - 138)
CS/316
CS/318
CS/319
CS/325

CS/335

Delay in having a complaint looked into.
Failure to recommend the installation of a shower unit.
Delay in resolving a complaint.
Consultant Surgeon (GHA) having written directly
to the Complainant an allegedly insensitive letter whilst
an investigation was being conducted.
Failure to grant free care to the Complainants.

Sustained
Sustained (P)
Sustained
Sustained

Not Sustained

Gibraltar Nynex Communications Ltd (Pages 139 - 146)
CS/357

Failure to pay for services rendered.

Sustained (P)**

Gibraltar Security Services (Pages 147 - 154)
CS/323

Destruction of a car without having given the
owners prior notice.

Sustained**

Housing Agency (Pages 155 - 242)
CS/295
CS/310
CS/313
CS/317
CS/321
CS/324
CS/333
CS/334
CS/340
CS/341
CS/344
CS/345

Delay in decanting.
Failure to allocate the Complainant Government housing.
Delay and neglect involving re-housing.
Delay in re-housing.
Delay in offering accommodation.
Refusal to make a second offer of accommodation.
Refusal to facilitate an exchange.
Delay in having an application for accommodation
on social grounds processed.
Refusal to make a second offer of accommodation.
Refusal to make a second offer of accommodation.
Delay in re-housing.
The arbitrary enforcement of tenancy covenants.
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Sustained**
Not Sustained
Sustained (P)
Not Sustained
Sustained (P)**
Not Sustained
Sustained**
RNE
Sustained**
Sustained**
Not Sustained
Sustained
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The way it had handled the Complainant’s case,
and the Housing Minister for refusing to see them.
Wrongly removing the Complainant from the
CS/360
tenancy of the Premises.
Having had the Complainant’s application cancelled
CS/363
instead of having it suspended, and for not having
informed him when this happened.
Unfair manner the complainants claimed the
CS/364
Agency had handled their housing problem.
The Agency’s refusal to accept the Complainant
CS/365
as a lawful tenant.
Time being taken to address their case of homelessness.
CS/368
The manner that his housing predicament
CS/369
had been handled.
Delay in re-housing.
CS/375
CS/380/381 The wrongful levy of a parking ticket.
Failure to re-house on social grounds.
CS/386
Failure to tackle a problem of water penetration.
CS/389
Problem of re-housing.
CS/392
Delay in re-housing.
CS/410
Refusal to reinstate Complainant on waiting list.
CS/411
Allocating the Complainant a flat in an allegedly
CS/414
state of disrepair, over delay in refurbishing the said flat.
Refusal to re-house the Complainant until all rent
CS/416
arrears were paid.
CS/348

Sustained (P)
Not Sustained
Sustained (P)**

Not Sustained
Sustained**
Sustained**
Not Sustained
Not Sustained
Sustained**
Sustained**
Not Sustained
Sustained (P)**
Not Sustained
Sustained (P)
Sustained
Not Sustained**

Income Tax (Pages 243 - 252)
CS/307
CS/320
CS/395

CS/403

Failure to grant Complainant a meeting after
his tax file had been misplaced for over a year.
The way income tax had been assessed.
Wrongly assessing the Complainant on his tax return,
and fining him for not paying a charge that was
meant to be put on hold pending a review.
Failure to recognise the Complainant’s partner
as his common law wife.
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Sustained
Not Sustained
Sustained (P)

Not Sustained
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Land Property Services Ltd (Pages 253 - 266)
CS/241
CS/298
CS/374

Refusal of the Complainant’s retrospective application
for a remittal of rates.
Having charged rent without giving due notice
to the Complainant.
Refusal to allow the Complainant to purchase a
second garage despite there being various on sale
for a number of years which no one had bought.

RNE
Sustained**
Not Sustained

Lyonnaise Des Eaux (Pages 267 - 272)
CS/285
CS/336
CS/373

Registering an enormous volume of water.
Registering an enormous volume of water.
Disconnecting the Complainant’s water supply and for
not reconnecting the supply in the Complainant’s name.

Not Sustained
Not Sustained
Not Sustained

Magistrate’s Court (Pages 273 - 278)
CS/328
CS/337

Mistakenly identifying the wrong individual.
Failure to properly record the payment afforded
by the Complainant.

Sustained
Sustained

Office of the Chief Minister (Pages 279 - 282)
CS/312

Delay in receiving a reply.

Sustained (P)

Personnel (Pages 283 - 304)
CS/361

Delay in answering letters, carrying out a review,
and over the contracting out of a company to carry
out works which according to the Complainant should
have been done by him.
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CS/385

Having offered alternative employment inferior to the
Sustained (P)
one the Complainant was entitled to, and for having
been refused sick leave pay for a prolonged period of time.

Royal Gibraltar Police (Pages 305 - 328)
CS/261
CS/267

CS/299

CS/339
CS/379

CS/399

CS/400

Delay in having a Govt employee medically boarded.
Not informing the Complainant that he was going to
be reported for allegedly committing a criminal offence
and for being refused legal aid.
Failure to allocate a traffic warden to supervise the
zebra crossings at the southern end of a first school
in the south district.
Failure to pay the Complainant the compensation due
to him for wrongly disposing of his motorcycle.
Failure to follow the proper procedure when the
Complainant was reported for not having road
tax or a motor vehicle test certificate.
Wrongful dismissal of an ‘Application for Cancellation
of a Fixed Penalty’ and for its refusal to direct all
correspondence connected to the parking offence to the
driver of the vehicle.
Alleged discrimination between the sexes.

Sustained
Not Sustained

Sustained**

Sustained**
Not Sustained

Sustained (P)

Sustained (P)**

Social Security (Pages 329 - 382)
CS/266
CS/279
CS/280

CS/283
CS/308
CS/311
CS/322

Non-payment of benefits.
Refusing the Complainant’s application
for invalidity credits.
Incorrect information given to the in response
to her enquires as to her entitlement to the Child
Welfare Grant on behalf of her eldest son.
Keeping the Complainant’s late son on file
as a wage earner.
Refusing the Complainant’s application
for social assistance.
Taking over 5 months to reply in writing.
Not allowing the Complainant to repay the Social
Security contributions owed by him and for
not being granted neither Minimum Income
Guarantee nor a Community Care pension.
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Sustained**
Sustained**

Sustained**
Not Sustained
Sustained
Not Sustained
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CS/327

CS/332
CS/350
CS/353
CS/358

CS/367

CS/378
CS/382

CS/393
CS/397

CS/402

Delay in answering letters and for not giving the
Complainant the level of assistance he thought he
was entitled to.
Not answering letters and for embarrassing the
Complainant in public.
Not granting the Complainant a full Widow’s Pension.
Not backdating old age pension payments beyond
the statutory six months period.
Reducing and subsequently eliminating her
Social Assistance payments
arrears of social insurance contributions nor
the elderly persons minimum income guarantee.
Not granting the Complainant what are known as the
Over Sixty Credits’ and for not demanding from
Community Care Ltd. the full rate of Social Insurance
contributions and against the Office of the Chief Minister
and the Office of the Minister for Social Affairs for
inordinate delay in replying to his correspondence.
Refusal to finance or part-finance a motor scooter
for the Complainant
Failure to notify about changes in requirements to
qualify for the child welfare grant, failure to inform
in writing how the sum the Complainant was owed
was reached and for being entitled to six months
back-pay only.
Refusing to provide social assistance to the Complainant,
his wife and their five children.
Refusing to take child into account as regards the
fortnightly social assistance because the paternity
of the child was unknown.
Failure to grant the Complainant a reduced
Old Age Pension.

Not Sustained

Sustained (P)
Not Sustained
Not Sustained**
Not Sustained

Sustained (P)

Sustained (P)
Sustained**

Sustained
Sustained

Not Sustained

Social Services Agency (Pages 383 - 402)
CS/287
CS/289

Failure to adequately protect a child allegedly
neglected by her parents.
Delay incurred by the Complainant’s social
worker in writing a report on the Complainant’s
personal circumstances.
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CS/371

Acting in an unreasonable manner organising
access whilst the Complainant’s children remained
wards of court.

Not Sustained

CS/376

Not providing enough respite services for the
Complainant’s brother, cancelling/cutting short the
services that had been agreed and for not giving
enough due consideration to the needs that arose
from the Complainant’s situation.

Sustained**

Technical Services (Pages 403 - 438)
CS/152
CS/297
CS/349

Issues involving alleged discrimination and exclusion
regarding the tender process.
Delay in paying compensation for broken properties.
Failure to properly maintain public sewers.

Sustained (P)*
Sustained
Not Sustained

Tourism and Transport (Pages 439 - 448)
CS/302
CS/309
CS/329
CS/362

Not accepting a transfer form without a
valid MOT certificate.
Delay in the payment of outstanding monies.
Delay in replying to a request to renew a frontier permit.
Refusal to register the Complainant's son as a
‘named driver’ in the Complainant’s taxi road
service licence.

Not Sustained
Sustained
Sustained
Not Sustained

Traffic Commission (Pages 449 - 452)
CS/342

Inadequate road signs and against the Gibraltar Tourist
Board for lack of control over the apes and for impolite
behaviour by the barrier attendant
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Treasury (Pages 453 - 456)
CS/306

Informing the Complainant that he could only claim
compensation for damage to his property resulting
from a leaky window on a one-off basis.

Sustained**

Others (Pages 457 - 460)
CS/372

Failure to tackle the problem of water penetration
in the Complainants’ apartment
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/220
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS OVER DELAY IN CARRYING OUT REPAIRS
1.

The Complainants felt aggrieved over the time being taken to carry out

repairs to their premises.

2.

By letter dated 2 October 2000, the Complainants, who are Government

tenants, wrote to the Ombudsman to complain about works to their premises
which had been left unfinished. They said in their letter that they had tried by
every possible means to find out why the works which had been undertaken by
Buildings and Works had been brought to a standstill on 20 June 2000 and had
not been resumed. The Complainants had previously explained during the course
of an interview held at the Office of the Ombudsman on 26 September 2001 that
they had been waiting for some twenty years to have these works done. They said
during their interview that they felt very annoyed and frustrated at Buildings and
Works having put up scaffolding in January 2000, having done some work and
then stopping in June 2000 without any further explanation as to whether works
would be resumed or not.

3.

By letter dated 9 October 2000, the Ombudsman wrote to the Director of

Buildings and Works to seek an explanation as to why the works had been
stopped and had not been resumed.

4.

By letter dated 13 October, the Director of Buildings and Works explained

to the Ombudsman that during the course of remedial works at these premises it
was established that the access corridors were structurally suspect and needed to
be replaced. The corridors were then propped up to ensure the safety of the
tenants, and the Technical Services Department was asked to prepare a structural
design for the corridors, since Buildings and Works did not have in-house design
facilities. The Director of Buildings and Works further stated in his letter that
Technical Services Department informed him that because of other commitments
APPENDIX 2
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they (Technical Services Department) were unable to prepare the design. They
were however willing to engage a consultant on behalf of Buildings and Works if
Buildings and Works was prepared to provide the funds. The Director of
Buildings and Works said that he agreed to this course of action and in June 2000,
he sent the necessary documents to the Procurement Office so that tenders could
be invited. However, the Director of Buildings and Works pointed out that some
four months later, the tender notice had not been published.
Upon receiving this information, the Ombudsman wrote to the

5.

Procurement Office requesting an update on the matter and requesting that he be
given an indication as to when the tender notice was to be published.
By letter dated 30 October 2001, the Head of the Procurement Office told

6.

the Ombudsman that the matter had been with the Assistant Chief Secretary since
21 June 2000. The Head of the Procurement Office further explained he had sent
the Assistant Chief Secretary a reminder on 24 August 2000 but had not had a
reply.

7.

The Ombudsman wrote to the Assistant Chief Secretary and expressed his

concern at this delay, and asked to be told whether there was any problem which
was causing it.

8.

By letter dated 2 November the Assistant Chief Secretary told the

Ombudsman that arrangements were already in hand to publish the tender the
following week. He explained that the delay had been caused by an administrative
error and action had been taken to avoid a repetition.

9.

On 11 November 2000, the tender notice was published in the local media.

Closing date was set for 1 December 2000.

10.

In early December and definitely before 8 December the tenders had been

forwarded to the Treasury Tender Board.

11.

Nearly three months later, on 1 March 2001, the Ombudsman was
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informed that the Treasury Tender Board had awarded the tender for the design
documents needed to carry out the works on the access corridors.

12.

On 5 March 2001, the Ombudsman contacted the Director of Technical

Services Department who informed him that the design documents would be
looked at by his department. He would then forward them to the Buildings and
Works Department for them to proceed with the works, or put them out to tender.
This was done on 2 May 2001.

13.

On 11 June 2001, the Ombudsman contacted the Director of Buildings and

Works who informed him that the Department had been busy with other projects
and had not been able to prepare the contract document for the design document.

14.

On 9 July 2001, the Ombudsman spoke to the Contract Officer, who

informed him that this work was third on his list of priorities. He envisaged he
would be in a position to complete the contract by mid-September. By letter dated
13 September the Contract Officer informed the Ombudsman that the documents
had been completed, and the Director of Buildings and Works was actively
seeking approval of funds.

15.

By letter dated 18 September 2001 the Director of Building and Works

informed the Ombudsman that funds for these works had not been approved in
this year’s estimate.

16.

He said he had written to the Minister for Buildings and Works asking him

to raise the matter with the Chief Minister so that additional funds for this project
be approved.

17.

During the course of a meeting the Ombudsman had with the Minister for

Buildings and Works on 4 October 2001 the Minister informed the Ombudsman
that he had already written to the Chief Minister requesting the funds.

18.

By letter dated 22 October 2001 the Ombudsman enquired from the

Minister whether the funds he had requested had been made available. The
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Minister replied that he had not yet obtained a reply for the extra funds, but was
continuing to seek approval. In a subsequent letter dated 15 January 2002 the
Minister explained to the Ombudsman that in principle Buildings and Works
could carry out the works at these premises but bearing in mind that these would
entail the demolition and reconstruction of corridors, the scale of such works
would be better carried out through contract. Eventually on 16 January 2002 the
Minister for Housing was given the go-ahead to contract-out the project. However
although the Chief Minister had given his approval to the Minister for Housing,
when the Ombudsman contacted the Procurement Office to find out how the
question of the tendering was proceeding, he was informed that the matter had
again been submitted to No. 6 Convent Place seeking confirmation from the Chief
Minister or the Chief Secretary. The Ombudsman was baffled at this new
bureaucratic delay and wrote to the Assistant Chief Secretary saying that he (the
Ombudsman) could and did confirm that the Chief Minister had approved funds
for the works. He nevertheless asked that the matter be speeded up, and a prompt
reply given to the Procurement Office so that it could get on with the tendering
process. Approval was granted on 28 February 2002 and this was communicated
to the Head of Procurement on that same day. The tender notice for the
demolition and construction of new access corridors appeared in the press on 7
March 2002. The Procurement Office submitted the tenders to the Treasury
Tender Board on 4 April 2002. The Ombudsman checked with the Treasury and
was informed that the approved tender had been sent to No. 6 Convent Place for
final approval. Final approval was given on 26 April 2002.

19.

The Ombudsman considered that this case epitomised that which is worse

in the public administration, a nightmarish Byzantine labyrinth difficult to
unravel.

20.

He said he had been involved with this case since September 2000 and it

was only resolved, albeit seventeen months later, through his persistent and
continuous efforts. The Ombudsman wondered how long the Complainants would
have taken to have this matter resolved, or if they would have been successful at
all in resolving it had they continued to act on their own.
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21.

The Ombudsman said that ordinary citizens should not be made to run this

kind of bureaucratic gauntlet in order to have much needed and long-awaited
repairs done to their premises. He pointed out that the whole procedure involving
tendering, and this was a vivid example, is cumbersome, protracted, burdened
with unnecessary red-tape and benefits neither the ordinary citizen nor the actual
civil servants running this awkward bureaucratic system. He expressed the view
that the procedure should be simplified for all concerned, thus saving time,
energy, and possibly even money.
22.

The Ombudsman concluded his report by stating that although the initial

complaint had been made against the Buildings and Works Department, which
was blamed for some of the delay incurred and for not having explained to the
tenants why they (Buildings and Works) could not proceed with the works,
although the Director said he had done so, No. 6 Convent Place was also to blame
for some of the delay and the rest was on account of bureaucratic red tape.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/290
COMPLAINT AGAINST THE DEPARTMENT OF BUILDING AND
WORKS FOR FAILURE AND DELAY IN REPAIRING STRUCTURAL
DEFECTS
1.

The Complainant felt aggrieved after the Department of Building and

Works failed to repair or remedy those structural defects that were visible in the
extension of her property.

2.

The Housing Agency allocated the Complainant a 3RKB, which included

a kitchen extension. Ever since 1995, the Complainant had requested from
Building and Works Department that a structural survey be carried out in order to
redress the cracks on the walls affecting the extension of her property. She had
also lodged a complaint that her property suffered from dampness as a result of
water ingress as she had large cracks running all along her kitchen floor, as well
as cracks on her bathroom and corridor walls. These cracks were visible both
APPENDIX 2
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from the interior and exterior of the property. However, the Director of Building
and Works refuted having received reports since 1995. The Director provided the
Office of the Ombudsman with written evidence, showing that the first report he
had received from the Complainant only dated back to October 1999.

3.

The Complainant also asserted that on numerous occasions she had

informed the Building and Works Department that her kitchen ceramic tiles were
falling apart due to expanding cracks in her kitchen. However the Department of
Building and Works failed to offer redress to her predicament. The Complainant
informed the Office of the Ombudsman that allegedly she had had three meetings
with the Head of Operations of the Department concerned; however, no proper
redress was ever. The Complainant had been worried at the possibility of the
whole kitchen wall collapsing and injuring someone. In view of her predicament
the Complainant brought her complaint to the attention of the Ombudsman. By
letter dated 24 August 2001, the Ombudsman wrote to the Director of Building
and Works Department (hereinafter referred to as “the Director”) explaining that
the Complainant had been waiting for over 6 years for the necessary remedial
works to be carried out in her property and asking the Director what immediate
steps he was going to take. On 24 September 2001, the Director replied by
rejecting any responsibility, on the grounds that the Complainant was not paying
rent for the kitchen extension and that no planning permission was ever sought
from the relevant authorities.

4.

As it transpired, the Complainant adamantly denied that she had any

involvement in the illegal construction of the kitchen extension. On 30 October
2001 the Acting Housing Manager wrote to the Office of the Ombudsman
confirming that after looking at the Complainant’s tenancy file she found no
indication that the Complainant had built the kitchen extension, but rather that a
previous tenant must have done so. On 9 November 2001, the Office of the
Ombudsman wrote a letter asking the Director how long it would take him to
compile a report. A reply was received from the Director dated 28 November
2001, informing the Office of the Ombudsman that given the proximity of the
festive season, which incidentally results in high incidence of leave, it had been
decided to defer these exploratory works until after the Christmas holidays.
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Further, by letter dated 7 January 2002, the Office of the Ombudsman wrote
requesting a schedule of works. By letter dated 11 January 2002, the Director
informed the Office of the Ombudsman that the works were going to commence
on the week commencing 17 January 2002. On 4 February 2002, the Director of
Building and Works enclosed in his letter a preliminary report written by the Civil
Engineer. The report concluded that further investigations were necessary.
Finally, on 8 April 2002, the Director of Building and Works Department wrote to
the Acting Housing Manager and to the Office of the Ombudsman, informing
them respectively that the final report concluded that the Complainant would have
to be moved from the above address in order for the demolition of the extension
to be carried out.

5.

The Ombudsman noted that the Department of Building and Works had

not wanted to look at the structural defects of the extension on the grounds that
the Complainant had constructed the kitchen extension without seeking planning
permission. Had the Department taken the trouble to investigate the matter when
it was first reported, they would have found out that the Complainant had not built
the said extension, but had inherited it when she and her family moved into the
flat.

The Ombudsman expressed the view that there had been dual

maladministration, primarily involving delay and secondly inattention. In the first
instance, the Complainant had allegedly been asking to have this matter resolved
since 1995, and the Department had failed by not conducting a proper
investigation to ascertain whether the Complainant herself had built the extension
or not. The Ombudsman also felt that a delay of over six months to write a report
regarding the structural condition of the extension was excessive. Secondly, when
originally the flat had been allocated to the Complainant, the Housing Agency
should have noticed the illegal construction of the extension and should have
ordered its demolition. The Ombudsman concluded his report by stating that the
Complainant and her family be decanted as soon as possible so that the extension
be demolished, and a kitchen provided. With these comments and criticisms the
Ombudsman closed the case.
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/303
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS OVER DELAY IN CARRYING OUT REPAIRS
1.

The Complainant felt aggrieved at the Department’s apparent persistent

neglect in carrying out any repairs in her premises.

2.

The Complainant, a Government tenant, resides in the same area as that of

another Government tenant, who also lodged a similar complaint with the
Ombudsman, involving excessive delay in carrying out repairs to Government
property. (See Report No. 304)

3.

Unlike this other tenant who claimed to have been waiting in excess of six

years to have essential repairs done to her flat, the present Complainant claimed
that during the twenty-six years she had lived at this address she had never had
any repairs or refurbishment done to her premises. The same as her neighbour, the
present Complainant also complained about how it seemed that the whole area
where they lived had fallen under a state of utter neglect.

4.

The Complainant explained to the Ombudsman that she had been trying to

have her particular problem resolved, this being water ingress into her flat. She
said that after making numerous reports, workers from the Department covered
the roof of her flat with a tarpaulin. This was done towards the end of this winter.
She claimed to have been promised that works to remedy the problem would
commence during the summer of 2001, but regrettably this never happened.

5.

The Complainant thought it pertinent to point out that whereas her

premises had suffered, and continued to suffer years of neglect, the flats adjacent
to hers had been refurbished on various occasions by the Department. The
Complainant put it to the Ombudsman that these flats had undergone
refurbishment works every two years or so, and was intrigued as to why these
tenants were getting what seemed to be preferential treatment. The Complainant
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felt aggrieved because whereas she had been struggling to have the roof of her flat
repaired for some seven years, these flats only recently had the roofs of their store
rooms fixed up to a very high standard. By letter dated 25 October 2001
addressed to the Director, the Ombudsman outlined the various complaints that
the Complainant had put to him.

6.

The Director of the Department replied on 9 November 2001 and

explained to the Ombudsman that the property in question required major works
including the replacement of the roof and extensive repairs to the elevations,
corridors, patios, etc, and that given its present commitments, the Department
could not possibly tackle these works until the following year-2002.

7.

As regards the allegations made by the Complainant that works had been

carried out at the adjacent premises, the Director said that he had nothing on his
records on any roofing works having been carried out at this address. The Director
made available to the Ombudsman a full list of all works done and/or pending to
be carried out on all of the premises in this road. These works included some
works carried out at the premises adjacent to that of the Complainant to replace
floors and corridors which were deemed to be in a dangerous state of dilapidation.

8.

The rest of the works done at the premises adjacent to that of the

Complainant’s numbered a total of 25, with 14 pending completion. The number
of works carried out at the premises where the Complainant’s flat was located
numbered 5, with no works pending which was puzzling given that the
Complainant’s report involving the repairs to the roof of her premises was not
included in the list of works to be carried out. Notwithstanding this, the Director
of Buildings and Works assured the Ombudsman that there were plans to replace
the entire roof of these premises.

9.

The Ombudsman visited the sites in question, and was able to see for

himself that whereas the premises adjacent to that of the Complainant’s seemed to
have undergone substantial refurbishment works, including the replacement of
roofs to the store rooms which the Director claimed he knew nothing about, the
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premises where the Complainant’s flat was situated looked very dilapidated, as if
it had been neglected for many years.

10.

The Ombudsman pointed out that although it was pleasing to note that the

adjacent flats had undergone face-lifts, those of the Complainant’s and others in
the same block had not benefited from this same kind of treatment, and wondered
why there had been this difference in treatment.

11.

As in other cases similar to this one, the Ombudsman expressed the view

that so many years of neglect in carrying out major works at these premises could
well have involved a certain degree of maladministration.

12.

He concluded his report by urging the Department to carry out whatever

works needed done as stated in the Director’s letter of 9 November 2001.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/304
COMPLAINT AGAINST THE DEPARTMENT OF BUILDING AND
WORKS OVER DELAY IN CARRYING OUT REPAIRS
1.

The Complainant a Government tenant alleged she had been waiting for

over six years to have repairs carried out on her flat to prevent water penetration.
The Complainant told the Ombudsman that one roof in particular was badly
affected with the walls having gone black with dampness. She explained that a
small crack in the wall in the corner of the room had slowly crumbled over the
years to reveal a small hole that went straight through the wall.

2.

The Complainant explained to the Ombudsman that the problem was so

acute and her concern so great that she recently paid for some remedial works to
be done to remedy the problem. She claimed to have paid for special aluminium
covering to be placed over parts of the roof to prevent the rain from entering her
flat and filtering through the light fittings. The Complainant told the Ombudsman
that the Department of Building and Works was well aware of her predicament
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because on various occasions estimators from the department had come to
investigate the problem.
The Complainant had also reported the balcony that she considered

3.

unsafe. She claimed that the balcony moves when weight is put on it, as for
example, someone standing on it. The Complainant had had her old shutters
repaired and not replaced by aluminium ones. She said that other tenants had had
aluminium shutters installed.
Finally the Complainant put to the Ombudsman that she felt aggrieved at

4.

the general state of neglect affecting the whole area. She pointed out that even the
lights outside had to be replaced either by herself or one of her neighbours
because the warden allegedly never attended to their reports when the bulbs fused.
By letter dated 24 October 2001 the Ombudsman wrote to the Director of

5.

Building and Works and put it to him the complaint and grievances as outlined
above.

6.

By letter dated 9 November 2001 the Director of Building and Works

explained to the Ombudsman that on the question of shutters it is the
Department’s policy to repair shutters when they are deemed to be repairable. On
the more important question involving the repair of the premises, the Director put
it to the Ombudsman that the property required major works including the
replacement of the roof and extensive repairs to the elevations, corridors, patios,
etc. The Director further explained in his letter that given the Department’s
present commitments it could not tackle these works until 2002, and all it could
do now was to re fix the tarpaulin until such time as permanent works could be
carried out.

7.

The Ombudsman expressed the view that a delay of over six years to carry

out essential repairs to prevent water penetration was, without any doubt,
excessive. In a case similar to this one, Case No. 44 closed and submitted in
January 2000, the Ombudsman pointed out that building and works is a
department which had for many years been run in a deficient manner, and that
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these deficiencies had over the years became institutionalised, thus possibly
encouraging the Department to commit acts of maladministration.

8.

The Ombudsman had stated when expressing his views on that case, that

much effort and considerable amounts of money had been used to improve the
quality of service the government gives to government tenants. This he pointed
out had been necessary and was commendable, but in spite of substantial
progress, much still remained to be done to bring the department’s services to
reasonably acceptable standards, and in the meantime the refurbishment of
government property continued to be delayed to the annoyance and frustration of
government tenants. This particular case being such an example. As in other
similar cases the Ombudsman had to give some thought as to whether a delay of
over six years was justified on account of volume of work or if an element of
maladministration had also been the cause of the delay. He concluded that
irrespective of existing problems of logistics and heavy demands on the
department, a delay of six years may well have involved an element of mal
administration and malpractice which, as in other cases, he was not in a position
to exactly quantify or factually identify.

9.

The Ombudsman concluded that it was essential that government pushed

ahead as a matter of priority with the restructuring of the department. The
Ombudsman pointed out that Government had given assurances that such a
restructuring would be carried out, and all parties concerned seemed to have
acknowledged the need to reform the department. The Ombudsman said it was
important not to lose the momentum and to get on with the planned restructuring
and ensure that the department was able to meet the rightful demands of
government tenants in the area of repair, maintenance and refurbishment.

10.

With this general observation the Ombudsman closed his report.

APPENDIX 2

Page 12

CASE SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/305
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS OVER DELAY IN CARRYING OUT REPAIRS
The Complainant felt aggrieved over the time being taken by the

1.

Department of Buildings and Works (the Department) in carrying out some
repairs to her premises.
By letter dated 25 August 2001 the Complainant wrote to the Director of

2.

Buildings and Works and explained to him that works at her premises had
commenced in mid-May 1999, and that towards the end of August 1999 when
works were almost completed she pointed out to the two supervisors who had
come to inspect the works, and the dampness affecting both the outside and inside
walls of the building which she claimed affected the walls of her entrance hall.
The Complainant claimed that the supervisors did admit that the problem
involving the dampness was serious enough to be tackled by the Department, and
said that the affected areas would be rendered and treated with damp proof paint.
However, they claimed to have said that at the time their priority was to attend to
other jobs involving the repairs to leaky roofs.
The Complainant said that she was promised the works would be done as

3.

soon as possible. However, a year later the works had not yet been done so she
made another report. In early March 2001 the strong winds blew away the
tarpaulin which was covering the burnt house adjacent to that of the
Complainant’s. As a consequence of this, pieces of wood dislodged and got
thrown around by the wind. One of these pieces of wood broke the glass of the
Complainant’s terrace door. The Complainant further said in her letter to the
Director that on 5 March 2001 the Estimator came to inspect the damage and
estimate the cost. The Complainant again brought to the Estimator’s attention the
original problem, that of the dampness which she had first reported in August
1999.
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4.

The Complainant’s letter was acknowledged by the Department on 31

August 2001 but she never received a quality reply, nor were the works carried
out.

5.

When the Ombudsman began to investigate the complaint, he wrote to the

Director of the Department on 2 November 2001 and requested that he reply to
the Complainant’s letter which she had written to him two months earlier and
inform her as to when the repairs would be tackled.

6.

By letter dated 9 November 2001 the Director informed the Ombudsman

that the dampness the Complainant had complained about had been inspected and
an estimate had been prepared and passed to the appropriate Section but the
Section was currently engaged on other far more urgent priorities and as yet no
date could be fixed for the commencement of these works. The Director ended his
letter informing the Ombudsman that the replacement of the broken window pane
would be fixed as soon as possible, and instructions had been given to this effect.

7.

The Ombudsman pointed out that the Complainant had written to the

Director on 25 August 2001 and although she had received an acknowledgement
6 days later, the Director had never given a proper reply, and only addressed the
matters raised by her when he answered the Ombudsman’s letter nearly three
months later. The failure to answer the Complainant amounted to an act of
maladministration.

8.

With regards to the main thrust of the complaint the Ombudsman had to

consider whether a delay of two years and two months with no guaranteed date
for the commencement of works constituted an inordinate inexcusable delay and
hence maladministration.

9.

As in other similar cases already investigated by the Ombudsman he said

it was difficult for him to state with an acceptable degree of certainty whether the
delay of twenty six months had been excessive or not. He had to take into account
the Director’s argument which was that the workforce was currently engaged on
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other far more urgent priorities, and no date could be fixed as to when these works
could be done.

10.

The Ombudsman said that the argument involving priority was a valid

one, and it was a fact that some of other works which needed to be carried out
were of necessity more important and urgent than that of the Complainant’s.
Notwithstanding this, he also understood the Complainant’s grievance at having
had to wait for two years and two months to have her report seen to. Her chagrin
was needless to say, made worse by the Director’s statement that even at this
juncture, after this long wait he was still unable to commit himself to give a date
as to the commencement of the works.

11.

As in other similar cases the Ombudsman concluded that irrespective of

limited human resources and the necessity to tackle other more important or
urgent works a delay of over two years to tackle the works and the inability to fix
a date for the commencement of such works could well have involved an element
of maladminsitration which he was unable to exactly quantify or factually
identify.

12.

The Ombudsman concluded that the Director should at this stage

endeavour, and be in a position, to tell the Complainant when he intends to carry
out the works, works which it must be highlighted once again were reported 26
months ago.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/326
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS OVER DELAY IN CARRYING OUT SOME REPAIRS TO
PREMISES
1.

The Complainant felt aggrieved at the time being taken by the Buildings

and Works Department to carry out some repairs to his premises.
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2.

The Complainant and his wife, who are elderly citizens, occupy a large

detached house. The house is a Government property and the Complainants have
lived there practically all there lives. The Complainant claimed that the house is in
a sorry state of neglect and in spite of numerous and persistent reports over the
years, no proper long-term repairs have ever been carried out. He said that some
major works were done in 1998 at the terrace, but only after the Chief Minister
got personally involved in the matter. After this, some minor works were carried
out in 1999 but these were only of a cosmetic nature. The Complainant said these
works were done for the benefit of tourists and not for his or his wife’s benefit.

3.

The Complainant claimed that due to the poor state of the premises he had

water ingress in four different places in the kitchen. He said other rooms around
the house had also been similarly affected. The Complainant explained that water
penetration in his downstairs bathroom was so bad that they had to use an
umbrella to go to the toilet. He further explained that six of the windows in the
house were rust ridden and they could not be closed. The Complainant said that
he and his wife would not like to leave their present dwelling but had become so
despondent with the state of disrepair and neglect that they were contemplating
moving out somewhere else. This however would also be difficult to achieve,
given that they would need a bigger flat than the one they would be entitled to in
order to keep their furniture and other belongings, and the Housing Agency would
not be amenable to this.

4.

The Ombudsman made some preliminary enquiries and he was able to

ascertain that seven minor works had been carried out, plus the major one done at
the terrace in 1999 for safety reasons under instructions from the Chief Minister.
The Ombudsman noted that three reports made on 18 January 2001 were still
pending. These involved repairs to remedy rainwater penetration, the replacement
of windows, and tackling cracks on exteriorr walls.

5.

The Ombudsman was informed by the Department of Buildings and

Works that it had more urgent cases to attend to and these jobs had not been given
a high priority rating. Notwithstanding this argument the Ombudsman wanted to
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know approximately how much longer the Complainant would have to wait to
have these outstanding works done.
By letter dated 6 February 2002 the Director of Buildings and Works

6.

explained to the Ombudsman that after considering the town section’s programme
of work and the number of urgent priorities which had been placed on this
section, he did not envisage being able to carry out the works until late in 2002 at
the earliest. He further said that this assessment had been made bearing in mind
current workload, and this was subject to revision should other more pressing
priorities were to be placed on the Department.
The Ombudsman had to consider whether a delay of some thirteen

7.

months, (the report regarding water penetration having been made in January
2001, and a further delay of another seven or eight months) constituted an
inordinate and excessive delay.
The Ombudsman pointed out that not every Government act which

8.

conforms to requirements of legality or established practice is proper in every
respect. The Ombudsman said that he uses standards which can serve as
guidelines for good management, and that these standards emanate from the idea
of “a duty of care” which should manifest itself in certain accepted standards for
the administrative process in relation to the citizen. These include the requirement
to act without delay, and provide the citizen (in this case Government tenants)
with a fair treatment which takes into consideration his/her personal dignity,
integrity and social rights in the widest possible sense.
The Ombudsman expressed the hope that the above would provide some

9.

ideas as to the standards which he expects from the public administration, and in
this case the Buildings and Works Department, when dealing with he general
public.

10.

In view of this self-evident standards the Ombudsman was of the view that

the Complainant was right in being aggrieved at having to wait for two years, and
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maybe longer for the completion of important works at his home to prevent what
seemed to be serious water penetration.

11.

The Ombudsman felt compelled to say again what he had said on previous

occasions, which was that the Buildings and Works is a Department which has,
for many years, been run in a deficient manner, and that these difficulties, over
the years, had become institutionalised.

12.

The Ombudsman said he had given a lot of thought as to whether the delay

so far incurred, and any further delays which might occur had come about solely
on account of the lack of human resources and the heavy demands on the
Department, or if an element of maladministration had also been the cause. He
concluded that irrespective of limited human resources or the heavy demands
made on the Department an element of maladministration could well be the cause
of the past and future delays. He was, as in other similar cases unable to exactly
quantify or factually identify the extent of the maladministration involved.

13.

The Ombudsman said that although he was now closing this report

regarding this complaint, he would nevertheless continue to monitor it to ensure
that the necessary works be carried out without any further unnecessary delay.

CASE PARTLY SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/331
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS OVER DELAY IN HAVING WORKS CARRIED OUT
1.

The Complainant felt aggrieved against the Buildings and Works

Department over the time being taken by the Department in carrying out
outstanding works.

2.

The Complainant said that he had been reporting numerous defects in his

flat and external fixtures of the block for over two and a half years.
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These being :-

3.

1.

A new floor needed to be laid where there was a sewer drain
outside the Complainant’s kitchen window. The tiles were said to
be cracked and cockroaches had made nests in the cavities under
the tiles. The Environmental Agency had on various occasions
fumigated the area but had been unable to get rid of the
cockroach infestation.

2.

The plaster and concrete on the exterior walls of the flat were
reported as crumbling away and the brick wall could be seen
through the holes. As a result of this the plaster on the interior of
the flat on the walls of the bedroom, kitchen and corridor was
also reported to be falling off and large patches of damp had
appeared in other areas.

3.

The toilet cistern was reported as taking over half an hour to fill
up with brackish water. Plumbers from the Department had
inspected the problem and said the pipes needed to be replaced.

4.

The window frames were reported as being rotten and in need of
replacement.
The Complainant claimed that over the years he had had a number of

meetings with the Director of Buildings and Works, the Head of Operations and
an Estimator, but no progress has been made.

4.

The Complainant said that in early January 2002 he met with the Head of

Operations, who allegedly told him that although he had waited for over two years
and a half to have the works done, he would have to wait another two years,
because he was alleged to have said he did not have enough workers available to
carry out these jobs.

5.

The Complainant brought to the attention of the Ombudsman that although

he had been waiting for a long time to have these works done, his two upstairs
neighbours (names supplied by the Complainant) who were senior civil servants
had their flats refurbished and had new windows installed over a year before.

6.

Upon receiving the complaint the Ombudsman contacted the Director of

Buildings and Works and invited his comments.
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7.

By letter dated 14 February 2002 the Head of Operations explained the

following. He said that the bulk of works reported by the Complainant was in the
programme of works of the Department. He said that the Department had
committed a gang to work on premises at the area where the Complainant lives
and four large jobs had to be done before the Department could begin to tackle the
works reported by the Complainant. The head of Operations said that these four
large works would take the workers concerned well into 2003, and this was what
had been communicated to the Complainant.

8.

On the question of the repairs done to the premises of the upstairs

neighbours the Head of Operations said that these works were carried out because
funds were approved for these works to be carried out by a private contractor.
These works involved specific works to the roof to remedy problems of water
penetration.

9.

On the question of repairs to the brackish water installation the Head of

Operations said he had asked the PTO to look into this matter.

10.

The Ombudsman said that this complaint together with countless others

received during the past three years continued to highlight the deficiencies of the
Department.

11.

In his 2001 Annual Report the Ombudsman said that the Buildings and

Works Department continued to attract a large number of complaints. He pointed
out that there was general consensus in the assertion that the services which the
Department renders to Government tenants were wholly unacceptable and needed
to be substantially improved. The Ombudsman considered that a substantial
number of complaints were prompted by long delays, poor productivity and lack
of supervision which meant that the shortcomings of the Department were not
properly addressed. The Ombudsman pointed out that the long-awaited and much
needed restructuring of the Department had not yet materialised, and blamed the
Government for the delay in bringing whatever reforms or changes were deemed
necessary to improve the services that the Department renders to Government
tenants.
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12.

The Ombudsman, as happened in other cases was unable to say with

certainty whether the delay in carrying out the works at these premises was
because of maladministration. However given the scenario already depicted, the
Ombudsman expressed the view that the said delay could be attributed to a certain
degree of maladministration albeit not quantified or qualified.

13.

On the question as to whether the Department had given preferential

treatment to the two senior civil servants who had had their roofs refurbished, the
Ombudsman said he was unable to say whether there had been an act of nepotism.
He pointed out that some works are at times given out to private contractors, and
this could have been one of those cases where the works would have been
contracted out irrespective of who lived in the premises. Having said this, and
given the suspicion and the ill-feeling that many Government tenants feel towards
the Department, the Ombudsman felt it was not odd for some tenants to harbour
the suspicions expressed by this Complainant.

14.

The Ombudsman concluded that there was nothing he could do to speed

up the specific works that concerned this particular Complainant. He did however
feel duty bound to impress upon the management of the Department the need to
give an all round quality service to Government tenants, something which
regrettably had not been happening in the past, nor was it happening at the time of
writing this report.
CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEW EXPRESSED
CS/338
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS
FOR
NOT
HAVING
REPLACED WINDOWS IN
COMPLAINANT’S FLAT PRIOR TO IT BEING ALLOCATED. ALSO
FOR NOT REPLACING BALCONY WINDOW IN COMPLAINANT’S
FLAT WHEN ALLEGEDLY ANOTHER TENANT HAD HAD IT
REPLACED
1.

The Complainant felt aggrieved because the Department had taken some

three years to have her windows replaced, and refused to replace her balcony
window.
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2.

The Complainant was allocated a Government flat some three years ago

and from the very beginning she claimed to have had water penetration through
the window frames. The Complainant had argued that the windows in the flat
should have been replaced prior to the flat being allocated, given that it was
allegedly known that the flat had a problem of water penetration through the
window frames. She also complained because the department had refused to
replace her balcony window on the grounds it was not Government policy to do
so.

3.

The Complainant pointed out to the department that she had reason to

believe that Government on previous occasions had replaced balcony windows for
Government tenant(s) and referred to a particular tenant, who, she said, had had
the balcony window replaced.

4.

The Complainant also felt aggrieved because this other tenant who, she

claimed, had had his balcony window replaced had also had other windows
installed without allegedly having been on the window replacement list. The
Complainant provided the name and address of this tenant to the Director of
Buildings and Works.

5.

The Director argued that regarding the replacement of the windows to the

balcony, it was Government policy not to replace windows which had been placed
by previous tenants contrary to the tenancy agreement, and that if, in this case, the
Complainant continued to insist on the removal of this window, the department
would be obliged to restore the balcony area to its original condition i.e. an open
balcony.

6.

The Director also said he had investigated the cases mentioned by the

Complainant and could confirm that the windows of one of the flats in question
were changed because the entire house was refurbished prior to allocation and it is
normal practice to change the windows if necessary, whilst refurbishment works
are in progress.

APPENDIX 2

Page 22

7.

The Director explained that the windows of the other flat also mentioned

by the Complainant were changed on medical grounds.

8.

Acting on this information, the Ombudsman carried out the pertinent

investigation and was able to ascertain that the tenant who allegedly had had the
windows to his premises replaced without following the correct procedure had
been allocated this flat on 21 June 1999. The date on the window replacement
form showed that the inspection by the department had been conducted on 25
November 2000 and the windows, all seven of them, had actually been replaced
on 16 December 2000. This information revealed that contrary to what the
Director had said in his letter of 17 December 2001, the windows had been
replaced after the tenant had moved into the flat, and not before. The Ombudsman
also noted that this tenant had had the windows replaced without having been
listed on the window replacement list.

9.

The Ombudsman noted that the windows which had been replaced were

one in the bathroom, four in the bedroom, one in the living room and one in the
kitchen. He pointed out that the kitchen had been extended into the balcony,
therefore although the window which was replaced was in the kitchen, this had
been a balcony before. It therefore seemed that in fact the department had
replaced a balcony window thus going against its own policy of not replacing
windows which had been fitted by previous tenants contrary to the tenancy
agreements.

10.

The Ombudsman invited the department to explain these apparent

irregularities. Through an internal memo, copy of which was given to the
Ombudsman, the HPTO explained the following to the Director of Buildings and
Works. The HPTO did not recall dates, nor he said, did he want to get involved in
the dates mentioned by the Ombudsman. What he did recall was that this
particular tenant came to see him over a disagreement he had had with an
estimator over what repairs to the flat were considered necessary.

11.

The HPTO explained in his internal memo that the question of the repairs

developed into an ongoing dispute. The tenant in question was then offered a flat
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through the waiting list. Although the flat had been refurbished, the tenant was
not too impressed with the state of the windows. The HPTO said that he took the
chance to defuse the ongoing controversy, and decided to replace the said
windows by the fast track method as the flat had been recently refurbished. The
HPTO explained that in this way he did not break any rules and everybody was
happy with the solution.

12.

With reference to the question of the replacement of the balcony window,

the HPTO said in his internal memo that he had never authorised the replacement
of balcony windows (other than in the Tower Blocks). He pointed out that he was
aware that tenants had in the past entered into private agreements with contractors
regarding extra work, but in this instance he was not privy to any information
reference any agreement between this tenant and the contractor to replace the
balcony window.

13.

Subsequent to this information, the Ombudsman contacted the contractor,

who informed the Ombudsman that he had replaced all seven windows of this flat,
including the kitchen window, which, because of it having been previously
extended onto the balcony area, was or had been a balcony window. This
information clashed with that given by the HPTO in his internal memo to the
Director. The Ombudsman said that his investigation had revealed some
inconsistencies, and irregularities that sustained the Complainant’s grievances.

14.

The Ombudsman said that his investigation showed that the tenant the

Complainant had complained about, had had the windows to his flat replaced after
he moved into his flat and not before, as stated by the Director. It had also been
revealed that the windows had been replaced although the replacement of these
windows was not on the window replacement list. This replacement had been
done because in the words of the HPTO, the tenant in question had not been too
impressed with the state of the windows, and he had taken the decision to have
them replaced using the “fast track method” to defuse the on-going controversy.
The Ombudsman opined that all those other tenants who are on the window
replacement list are there because they too are not “too impressed with the state of
their windows” yet they have to wait their turn. He questioned the wisdom and
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the correctness of this decision, which he described as quite irregular. On the
controversy involving the replacement of the balcony window, the Ombudsman
said that he had been able to establish that, contrary to Government policy, this
had been replaced and this was wrong. The Ombudsman pointed out that the
department must ensure it adheres to its established policies, and does not act in
any way that can be used by other tenants as precedents, and thus make demands
which would be contrary to Government policies. The Director of Buildings and
Works did agree that the windows should have been replaced whilst the flat was
being refurbished prior to it having been allocated.

15.

With these observations and criticisms on the way this matter had been

handled, the Ombudsman closed his report.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/343
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS AND THE ENVIRONMENTAL AGENCY FOR NOT
REMOVING ASBESTOS FIBRES FROM THE COMPLAINANT’S
APARTMENT AND AGAINST THE HOUSING AGENCY FOR NOT
PROVIDING THE COMPLAINANT WITH SUITABLE ALTERNATIVE
ACCOMMODATION
1.

The Complainant came to the Ombudsman with various complaints. He

explained that the duct lining board in his apartment, which he now knew
contained asbestos fibres, was corroded and in a bad condition. He claimed that
he had approached several Government departments including the Housing and
Environmental Agencies and the Department of Buildings and Works and he
complained that, to varying degrees, none of them had given his problem the
attention he thought it merited. The Complainant further added that the
Department of Buildings and Works and the Environmental Agency were not
taking steps to remove the asbestos from the apartment and he claimed that his
apartment also suffered from dampness and bad ventilation. He blamed the
Housing Agency for not providing him with alternative accommodation.
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The apartment in question is a bed-sitter on the ground floor of a block of

2.

flats in one of the Government estates (the Premises or the Apartment). A
partition or lining board, now known to contain asbestos fibres separated the front
hall of the apartment from the water pipes servicing the building, to create a
service duct. A small door on the service duct lining board, allowed access to the
pipes within the service duct. The Apartment had only one window and on hot
days when the humidity in the apartment used to be particularly bad the
Complainant used to open the door on the service duct lining board for ventilation
purposes. The Complainant explained that during a period of seven years the
Premises were flooded twice by water ingress from an upstairs apartment. In both
these occasions dampness was retained within the walls and the ceiling of the
Premises, and in hot days particularly this caused a sauna like effect within the
Apartment. The heat and humidity became unbearable and the Complainant used
to open the door on the service duct lining board to create a current. The
Complainant claimed that the humidity in the Premises affected his health,
causing him to suffer from wheezing, a persistent cough, aching joints, headaches,
breathlessness and suchlike. Supported by doctors’ certificates he had been asking
to be re-housed for several years but allegedly no steps had been taken on his
behalf.

3.

Asbestos only constitutes a health hazard when it disintegrates into dust.

The Complainant claimed that the duct lining board was corroded and in a very
bad condition. He explained that whenever he used to open the duct service door
for ventilation purposes the dust within the duct used to be blown into the
Apartment, to be swept away by his wife. The Complainant explained that Mr D,
of the Department of Buildings and Works (the Department), visited the
Apartment in connection to the humidity and condensation therein. Mr D
subsequently sent an Estimator to look into this problem and when the
Complainant suggested to the Estimator that the white dust could be asbestos he
answered that it very well could be and he suggested that he ask his colleague Mr
Y to look into the matter. He contacted Mr Y who removed a sample from the
lining board for analysis. At this stage it has to be pointed out that the
Complainant had been suffering from ill health for a while, and according to him
his problems were all caused by the high humidity and condensation in his
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Apartment, so when faced with the possibility that, added to his current problems,
he could also be breathing asbestos, he approached every Government department
that he thought would be able to help him, including the Housing and
Environmental Agencies, all of which allegedly brushed him aside. In this context
he contacted Mr O from the Environmental Agency. Mr O allegedly did not treat
him with the courtesy due to a member of the public. The Complainant claimed
that he was summarily dismissed and told to place any questions before Mr Y.
Three weeks later the Complainant’s wife contacted the Department to ask about
the results of the analysis and she was allegedly told that the substance was indeed
white asbestos. When the Complainant asked Mr Y for a report certifying the
results of the analysis he was allegedly told to call the following Monday. When
he did Mr Y had gone on annual leave for three weeks.

4.

Throughout this time the Complainant was very tense as regards his

health. He was worried that the asbestos in the lining board was the cause of his
ill health. When he finally realised that he would get nothing by waiting for action
by any of the government departments he had been in touch with, he took the
matter into his own hands. He approached a private company and commissioned
an analysis of both the duct lining board and the dust. The ensuing reports dated
19 December 2001 and 22 January 2002 respectively certified conclusively that
the material analysed was amosite, or brown asbestos.

5.

The Complainant gave copies of the reports, which he himself had

commissioned and paid for, to every single government department he thought
would be able to help him. He claimed he gave reports to the Housing Agency,
the Environmental Agency and the Department of Buildings and Works amongst
others. When March 2002 came and, according to the Complainant, nothing had
been done by those responsible he approached the Ombudsman with his problem.

6.

The Ombudsman’s investigation centred on the following question: what

was done by the relevant departments when approached by the Complainant
regarding his worry that the duct lining board contained asbestos fibres. The
Investigation revealed that the sample was taken to the Health and Safety
Inspectorate at the Ministry of Employment (the Inspectorate). The Inspectorate
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did not have the facilities to carry out the necessary analysis and it claimed that it
informed the Department that this was the case. The Department on the other
hand presented conflicting versions as to what happened after the sample was
given to the Inspectorate and as to whether or not it was told by the Inspectorate
that the sample taken contained asbestos. The Ombudsman was unable to
reconcile these various versions but did ascertain that the sample was not analysed
and the Complainant was finally forced to take another sample himself and gave it
to a private firm for analysis. The Complainant gave copies of the ensuing reports
to the relevant government departments which reports eventually reached the desk
of the Minister for Housing. At the end of January 2002 the Minister engaged the
Environmental Agency to prepare a specification for works to remove the duct
lining board and the dust thereof and to seek quotations from appropriate
contractors for the carrying out of these works. The Ombudsman pointed out that
at all times the relevant authorities be it the Minister for Housing or the
Environmental Agency relied on the reports commissioned by the Complainant
and at no time was he compensated for an expense which should have been met
by the Government of Gibraltar as the landlord of the apartment in question.
The Environmental Agency

7.

The Ombudsman’s investigation started with the Environmental Agency

but it quickly revealed that the subject matter of the complaint did not lie within
this Agency’s jurisdiction. What transpired was that on 23 January 2002, at a
meeting between the Minister for Housing and the Environmental Agency, the
Minister gave the Agency a copy of the Complainant’s report and asked it to
prepare specifications for the removal of the lining board as set out above. This
the Agency did and this was also where its involvement ended. The Ombudsman
observed that the Agency’s lack of jurisdiction in this area left an unfortunate
void, which ought to be filled. The Department of Buildings and Works was
clearly not trained nor qualified to deal with matters of asbestos, the
Environmental Agency had no duty to do so and the Health and Safety
Inspectorate only had jurisdiction in the work place but not in a situation such as
the one in question. The Ombudsman said that there should be an authority to
which members of the public could turn when faced with the suspicion that they
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have asbestos within their homes and it should be the duty of this authority to
advise the people concerned and to make the apartment in question safe for
human habitation.

8.

As regards the allegedly inappropriate behaviour on the part of Mr O, the

Ombudsman was unable to verify the allegation. The Ombudsman concluded that
having no evidence to support the Complainant’s version, this part of the
complaint could not be sustained. However the Ombudsman stressed that public
servants have a duty to be helpful to members of the public and to treat them with
patience, and with the utmost respect and courtesy.
The Department of Buildings and Works

9.

As mentioned, a sample of the duct lining board was sent for analysis to

the Inspectorate. What should have happened was that the Inspectorate should
have informed the Department in writing that they were unable to do what had
been asked from them and then the Department should have proceeded to either
commission a private firm to analyse the sample, or else the duct lining board
should have been removed with all the safety precautions as if it were asbestos.
Unfortunately this was not done and instead the Ombudsman was faced with
accusations between the Department and the Inspectorate and with versions and
counter versions between the various employees of the Department.

10.

The Ombudsman was unable to reconcile between these various versions

but did ascertain that the sample was not analysed and the Complainant was
finally forced to take another sample himself and gave it to a private firm for
analysis.

11.

By letter dated 9 May 2002 the Ombudsman asked Mr Y for information

on what had been done with the sample. By way of response in a letter dated 16
May 2002 Mr Y informed the Ombudsman that the sample was passed on to the
Inspectorate for analysis but he had been informed by the Inspectorate that it was
unable to identify the type of fibres contained in the sample.
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On 20 May 2002 the Inspectorate confirmed that the Department did bring

12.

in panelling for analysis but the Inspectorate did not have the equipment
necessary to determine the type of asbestos. The Inspectorate said that Mr A from
the Department was informed that this could be done by a private contractor.
By letter dated 23 May 2002 Mr A denied that he had been informed by

13.

the Inspectorate of such a possibility.
By return post on 23 May the Ombudsman asked Mr Y what was done

14.

with the sample after the Inspectorate said that it could not carry out the analysis
and whether anything had been done pursuant to the suggestion that the
Department turn to the private sector. By letter that same day Mr T on behalf of
the Director of Buildings and Works advised the Ombudsman to place his
questions before the Inspectorate. He alleged that the Inspectorate had misplaced
the sample.
In a telephone conversation on 24 May 2002 Mr T informed the

15.

Ombudsman that when the Complainant asked him for the results of the analysis
he telephoned the Inspectorate and was told that the sample was asbestos but the
report could not be released to the Complainant because it was Government
property. Mr T understood from this that the analysis had been done. He thus
advised the Complainant to carry out his own analysis. The Complainant
confirmed this part of the conversation.
In a telephone conversation with Mr T on 27 May, Mr T said that it was

16.

standard practice to send samples to a private firm for analysis. For reasons
unknown to him in this particular case it was sent to the Inspectorate instead. He
advised the Ombudsman to ask Mr S, Mr A’s Works Supervisor why this was
done.

17.

That same day in another telephone conversation with the Ombudsman,

Mr R, Mr S’ colleague contradicted Mr T and explained that this was the first
time that a sample had been taken for analysis. In previous occasions the material
involved was removed with all safety precautions taken as if it were asbestos. The
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sample was sent to the Inspectorate because there was no other procedure in
place.

18.

What was clear from the above, declared the Ombudsman, was that there

was a breakdown in communication between the Inspectorate and the Department
and within the Department itself. In a good administrative environment, pointed
out the Ombudsman, telephone conversations should always be backed up with
the written word to avoid confusion. The Ombudsman was convinced that the
Department was indeed notified by the Inspectorate but it was lamentable that the
Inspectorate just dismissed the matter of the sample with an oral notification. It
seemed that the Department took no action regarding this matter because it had
been under the impression that it was being dealt with by the Inspectorate. It was
also lamentable, added the Ombudsman that the Department did not seem to be
sufficiently organised to receive and act upon the apparent oral notification.
The Factories Inspectorate

19.

As with the Department, the involvement of the Inspectorate emerged

during the course of the Ombudsman’s investigation. The Inspectorate had neither
the authority; the jurisdiction or the responsibility to deal with private dwellings
and it transpired that it got involved at the personal request of the Minister for
Housing. The Inspectorate did receive the sample from the Department, which the
Department alleged had been misplaced by the Inspectorate. The Inspectorate on
the other hand countered that somebody whose identity it could not recall had
taken the sample.
The Housing Agency

20.

The Complaint against the Housing Agency was twofold. The

Complainant alleged that when he asked for their help he was brushed aside. The
Ombudsman could not substantiate this allegation but he stressed that even when
a particular issue was not within the ambit of a specific department, the member
of the public who approached the department should be guided and directed to the
appropriate people with the utmost respect, concern and courtesy. People should
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always be made to feel that they were important and that their concerns were
taken seriously.

21.

The second part of his complaint against the Housing Agency was a claim

that the dampness in the Apartment was harming his health and that of his wife.
He explained that he had been requesting alternative accommodation for a couple
of years, supporting his request with letters from medical doctors but nothing had
been done on his behalf. The Housing Agency explained that the Complainant
had been given the Apartment when he was single. When he got married and the
bed-sitter was too small for himself and his wife he was invited to apply for a
bigger apartment. The Complainant was made an offer of alternative
accommodation on 6 February 2002 but he had refused it as being unsuitable to
his needs. Another offer was duly made. This offer was accepted with the tenancy
agreement signed and the keys handed over on 28 March 2002.

22.

As regards the first apartment offered to him the Complainant explained

that he had refused it because in his opinion it was below standard. He claimed
that the walls of the apartment and indeed of the building were cracked right
through and the area around the crack was clearly affected with humidity.

23.

After investigating this part of the complaint the Ombudsman concluded

that it could not be sustained. The Ombudsman explained that he would only
challenge the decisions of the Housing Allocation Committee or any other
committee if there were maladministration on its part. In this specific case the
Complainant’s situation as regards the dampness could not take precedence over
other considerations and the Ombudsman felt that there was no reason for him to
have intervened. Furthermore, the Housing Agency would have been perfectly
entitled to make the duct lining board safe and to remove the Complainant from
the premises temporarily whilst this was being done. This was not the chosen
option and instead he was offered permanent alternative accommodation. The
report confirming that the substance in question was asbestos was dated 22
January 2002 and by 28 March 2002 the Complainant had already been rehoused. The Ombudsman was completely satisfied that the Housing Agency had
acted fairly with the Complainant.
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24.

The Ombudsman was amazed that something as simple as removing a

lining board containing asbestos fibres and dealing with it could have become
such a complicated matter. Repairs in Government owned dwellings are the
responsibility of the Department of Buildings and Works. This department should
have dealt with the complaint and it should have carried out the analysis of the
sample. Reasons were put forward why this was not done but the fact of the
matter was that the duty to analyse the sample was the responsibility of this
department and not that of the Factories Inspectorate, the Environmental Agency
or the Complainant. This department failed in its primary duty to the Complainant
and for this it was guilty of maladministration. The Ombudsman suggested that
the very least that could have been done would have been to compensate the
Complainant for the cost of the two reports funded by himself. As regards the
claims that his complaints about the asbestos panel were brushed aside by the
Environmental and Housing Agencies, the Ombudsman concluded that after
careful consideration of all the facts at his disposal these claims had not been
substantiated. The Complainant should realise that these agencies work within
clearly defined limitations and the Ombudsman was satisfied that everything was
done for the Complainant within the said limitations.

25.

As regards the problem of asbestos fibres in dwellings, the Ombudsman

pointed out that asbestos was very widely used by the building industry after the
Second World War and for the next thirty years. Asbestos was very popular
because it is strong yet flexible and it will not burn. It also conducts electricity
poorly but insulates effectively. As in the rest of the world, asbestos is very
widespread in Gibraltar and people doing repairs or alterations to their homes as
well as the workers who are ignorant of the fact that the material they are dealing
with is asbestos could very well be endangering their lives. Due to the seriousness
of the subject the Ombudsman was of the opinion that the matter of public safety
when relating to asbestos should be given top priority by the Government of
Gibraltar. The Ombudsman suggested that the government should legislate to
expand the Environmental Agency’s area of responsibility to include any matter
connected with the environment. There has to be a body the public can turn to
when confronted with a problem such as the Complainant’s. Any matter involving
public safety stemming from the environment should be part of this agency’s area
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of responsibility. The Environmental Agency should be the body members of the
public should turn to in cases such as the one under discussion and it should be
the one that makes safe or removes damaged panelling, roofing material or floor
tiles containing asbestos fibres. Naturally the Agency would have to be given the
resources to cope with its new, widened role. The Ombudsman also expressed
concern at the widespread presence of asbestos in the estate where the
Complainant lived. The authorities should prepare management plans
recommending the best way of reducing the asbestos hazard in that estate. With
these comments the Ombudsman closed the report.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/355
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS OVER DELAY IN REMOVING SOME TILES WHICH WERE
REPORTED BEING LOOSE AND IN DANGER OF FALLING
1.

The Complainant felt concerned because the Department of Buildings and

Works had taken a long time in removing or making safe a number of tiles which
were loose and allegedly posed a risk to pedestrians.

2.

By letter dated 24 January 2002, the Complainant wrote to the Director of

Buildings and Works alerting him to loose tiles on the roof at a Government block
of flats. She pointed out that some of these tiles were in danger of falling thus
posing a serious risk to pedestrians. The Complainant’s letter was promptly
acknowledged by the Department on 28 January 2002, but by the end of February
she did not know whether her report had been investigated. On 28 February 2002
she brought her concern to the Office of the Ombudsman.

3.

On 4 March 2002 the Ombudsman wrote to the Director of Buildings and

Works and asked whether the Complainant’s report had been looked into. The
Director replied on 28 March 2002, and told the Ombudsman that the Complaint
had been investigated and no loose tiles had been found. The Director pointed out
that the Complainant had at no time reported her concern at the Reporting Office,
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this being the correct procedure to follow. The Ombudsman did note however that
she had written personally to the Director alerting him of the alleged
d loose tiles.

4.

Curiously enough, a short while after having received the Director’s letter

of 28 March, informing the Ombudsman that the report had been investigated, and
no loose tiles had been found, the Complainant telephoned the Office of the
Ombudsman to say that workers from Buildings and Works were in the process of
dislodging the loose tiles the Complainant had reported on 24 January 2002. The
Ombudsman wrote to the Director of Buildings and Works on that very same day
– 28 March 2002, and asked to be given an explanation as to how it could be that
whereas in his letter of 28 March, he, the Director, had said there were no loose
tiles, on that very same day his workers had gone to the block of flats in question
to dislodge a number of tiles.

5.

By letter dated 8 April 2002 the Director explained to the Ombudsman

that his letter of 28 March was written after the PTO in charge of the North Depot
had assured him that he had inspected this block of flats and had found no
evidence of loose tiles. The Director pointed out to the Ombudsman that although
he had written saying that there were no loose tiles, he had sent the PTO to the
block of flats in question to make doubly sure.

6.

As it happened this second inspection revealed something which was not

previously detected. The Ombudsman reflected that if the Director had wanted to
make doubly sure that there were loose tiles, he could have waited until the
second inspection was carried out before writing to him giving the all clear.

7.

The Director made available to the Ombudsman a copy of a letter dated 9

April from the PTO in which he explained his version of what had happened.

8.

The PTO explained that as soon as he was notified that there were loose

roof tiles at this block of flats, workers from his Depot called at the
Complainant’s house to identify the exact location of the alleged loose tiles, given
that the exact location was not specified in her report. The PTO further explained
that the Complainant was not at home when they called. They nevertheless
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claimed to have inspected the whole roof and saw no loose tiles. This was later on
reported to the Director. The PTO said in his letter that when he eventually
contacted the Complainant, she pointed out the exact location which was on the
ledge under the fourth floor, and not on the actual roof area. The workers then
proceeded to knock down the loose tiles as communicated to the Ombudsman on
28 March 2002.

9.

The PTO concluded his letter to the Director by highlighting the fact that

had the Complainant been more specific in pointing out the exact location which
needed to be tackled, the work would have been done immediately.
10.

The Ombudsman pointed out that the PTO had been correct in saying that

the Complainant had not given the specific location of the alleged loose tiles in
her letter of 24 January 2002. In the said letter she did mention the “roof”, when
in fact the loose tiles were on the ledge directly on top of the fourth floor.
Notwithstanding the inaccurate information given by the Complainant, the
Ombudsman wondered why it was that the workers failed to see the loose tiles,
and the gaps from where tiles had already fallen, during the course of their first
inspection. These were subsequently spotted when the Director, as stated in his
letter to the Ombudsman, sent them to double check.

11.

The Ombudsman felt it was regrettable that a report made on 24 January

2001 (and it does not matter that the report was not made through the Reporting
Office but by letter addressed to the Director) involving loose tiles high up on a
block of flats, was not tackled and rendered safe until two months later.

12.

The Ombudsman considered on the one hand that the initial information

given by the Complainant was not accurate enough. He also noted the allegation
made by the PTO who said that his workers had gone to the Complainant’s flat
but she had not been at home. This allegation was subsequently refuted by the
Complainant, who claimed to have been at home. The Ombudsman was however
not in a position to reconcile the conflicting versions, and was not able to express
any view on this matter.
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13.

The Ombudsman considered that notwithstanding the inaccurate

information given, and the possibility that the Complainant may not have been at
home when the workers allegedly called at her flat, a two month delay in
identifying and rendering safe loose tiles, which might have caused injury to a
pedestrian, was excessive. The Ombudsman felt that the report made by the
Complainant on 24 January 2002 should have been considered with more urgency
and appropriate action taken much sooner.

14.

Even at the time of writing this report the Ombudsman was not certain

whether all the tiles along the ledge had been properly inspected to ascertain that
none was in danger of falling. He asked that this be done as a safety precaution
and closed his report.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/359
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS OVER DELAY IN CARRYING OUT WORKS AT THE
COMPLAINANT’S FLAT
1.

The Complainant felt aggrieved over the time being taken by the

Buildings and Works Department to carry out certain works at his flat.

2.

The Complainant first brought his complaint to the Ombudsman involving

dampness in his flat in December 2000. The Ombudsman contacted the Housing
Agency and asked for an inspection to be carried out. On 15th January 2001 the
Housing Inspector wrote a report, copy of which was made available to the
Ombudsman. The report stated that the Complainant had been allocated this flat
some time in 1998. It further said that the flat was refurbished by Buildings and
Works, but that at the time of writing the report there were signs or rising
dampness in the master bedroom. The Housing Inspector’s report concluded by
explaining that a Buildings and Works Estimator had already seen the defects and
works would commence as soon as possible. The Inspector pointed out that there
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was no need to decant the tenant, instead he could be moved to another room
whilst the works were being done.

3.

By letter dated 25th April 2001 the Ombudsman informed the Complainant

that he (the Ombudsman) had spoken to the Director of Buildings and Works and
had been assured that works at his premises were already included in the
Department’s programme of works, and that this would be done within the next
few months, and certainly before the onset of Autumn (September/October 2001).

4.

By mid-November 2001 the works had not commenced, so the

Ombudsman wrote to the Director of Buildings and Works on 15th November
2001 requesting an update on the pending works. On 27th November the Director
of Buildings and Works replied and said that these works were scheduled to
commence in early November 2001 but that his Department had received a
Ministerial instruction to carry out repairs to another flat (address given).
Therefore the labour resources earmarked for the works at the Complainant’s
premises had to be diverted to those other works. The Director ended his letter
informing the Ombudsman that works to the Complainant’s premises would
commence after completing the other works which he said were scheduled for
completion in mid-February 2002. This further delay was communicated to the
Complainant by the Ombudsman on 28th November 2001.

5.

By the end of February 2002 the works had not yet commenced and the

Ombudsman again wrote to the Director to enquire as to when the works would
commence. By letter dated 28th February the Director informed the Ombudsman
that the scaffolding for these works had already been erected and works were
scheduled to commence on 11th March 2002 when the two masons assigned to
this work returned from their annual leave.

6.

By the end of April 2002 the long-awaited works had not commenced so

the Ombudsman contacted the Director of Buildings and Works and made new
enquiries. Notwithstanding the fact that the Director had said to the Ombudsman
in his letter of 28 February 2002 that the scaffolding for these works had been
erected, in his reply of 24 April 2002 the Director said that these works had been
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delayed due to the non-availability of scaffolding. When questioned by the
Ombudsman as to why he had said in his letter of 28 February 2002 that the
scaffolding had been erected when in fact it had not, the Director said that when
he enquired he was obviously wrongly informed.

7.

The Director explained that a large number of scaffolding was tied up on a

number of projects due to the presence of asbestos. He had written to his Minister
requesting a solution to the problem, and said that until such time as a solution
was found the scaffolding contractor was unable to erect any major scaffolding.
Hence, this work was being affected by this problem. The Ombudsman contacted
the Complainant who, contrary to what the Director had said, confirmed that the
scaffolding had been in place for the last two months. The Ombudsman contacted
the Director and asked for an explanation. The Director said that contrary to what
he had said the scaffolding was in place, and said that works would commence in
mid-May. The Director had in fact been right when in his letter of 18 February
2002 he had said that the scaffolding was in place and wrong when he said on 24
April 2002 that the scaffolding was not in place, when in fact it was, and had been
so before mid-February 2002.

8.

The Director eventually confirmed to the Ombudsman that works had

started on 11 June 2002.

9.

As in other such cases involving this type of delay the Ombudsman had to

consider whether a delay of two years and a half to carry out some refurbishment
work to eliminate a dampness problem did constitute administrative
maladministration or not. As in other such cases he was not in a position to
quantify the degree of maladministration incurred, but could not rule out that such
a long delay did in all probability include a certain degree of maladministration.
With this observation he concluded an investigation regarding a complaint he had
received on 8 December 2000.
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/388
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS OVER DELAY IN REPLACING DOORS
1.

The Complainant felt aggrieved because of the delay in having doors

replaced in his flat, and because he claimed that a neighbour of his had had doors
replaced before him although, it was alleged, this neighbour had applied to have
his doors installed after he had.

2.

In mid-February 2001, the Complainant wrote to the Head of Operations

of the Buildings and Works Department and brought to his attention that seven
doors in his flat needed to be replaced. The Complainant explained in his letter
that he had moved into this flat in 1987 and was then told that certain repairs to
the flat would be carried out. These works included the replacement of doors and
windows. Some years later three out of the seven windows that needed replacing
were installed but the doors were not replaced. Upon enquiring, he was told that
the requisition for the fitting of the remaining windows and the doors was dated
29 November 1999 and 2 December 1999 respectively.

3.

The Complainant enquired as to why his requisitions dated back to 1999,

when tenants who had had flats allocated later than him had had new windows
and doors installed.

4.

The Head of Operations replied on 26 February 2001 and explained that a

report was taken on 2 December 1999 and he (the Complainant) was number 278
on the window replacement list, and the approximate waiting time for the
windows to be replaced was between six to eight months. The Head of
Department also said that on the doors reported on 2 December 1999 he would be
passing a memo to the Depot to ensure that works would be carried out promptly.

5.

A further correspondence from the Head of Operations dated 20 March

2001 said that records showed that in March 1998, three windows needed
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replacing, and these were installed. Another report was received on 2 December
1999 and upon inspection it was decided that four other windows had to be
replaced, and these were still on the waiting list.

6.

Requisition orders were made available to the Ombudsman for his perusal,

and these showed that the Head of Department’s version of events was correct. By
letter dated 28 November 2001, the Ombudsman wrote to the Director of
Buildings and Works and brought to his attention that although the Head of
Operations had written to the Complainant on 28 February 2001 stating he would
pass a memo to the relevant Depot to ensure works were done promptly, nine
months later the doors had not yet been installed. The Ombudsman expressed
concern over this delay and asked the Director to look into this matter.

7.

On 10 December 2001 the Director sent to the Ombudsman an internal

memo from the PTO in charge of the North Section Depot, who said that doors
for the housing estate in question were not the standard size and the store had
been out of stock for the past seven months. He said however that the tender for
the doors had been awarded to another supplier, and the Department would
commence changing doors as soon as these were made available. The PTO
concluded by pointing out that the Complainant was 19 on the waiting list.

8.

By early June 2002 the doors had not yet been replaced, and upon

receiving further complaints from the Complainant, the Ombudsman made further
enquiries. On 18 June 2002 the Head of Operations informed the Ombudsman
that the doors in question would be replaced as soon as carpenters could be
deployed. He said that replacing internal doors was at the time of writing, not a
priority, but that he would try to have them fitted some time during the summer.

9.

On being told the above, the Complainant complained that whereas he was

being made to wait, a neighbour of his (name and address given to the
Ombudsman) allegedly asked to have his doors replaced in April 2001 and had
them installed in June 2002. The Ombudsman wrote to the Director and asked
whether it was true that this particular neighbour reported the need to have his
doors replaced in April 2001 and had them fitted in June 2002, whereas the
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Complainant made a similar report in early December in 1999 and in late June
2002 was still waiting for works to commence.

10.

Shortly after, the Department replied to the Ombudsman and explained

that the decision to have the doors of the Complainant’s neighbour replaced was
because this tenant was partly blind and his doors were in a bad state.

11.

The Ombudsman was not entirely satisfied with this explanation and wrote

to the Director again. The Ombudsman said he failed to understand why there had
been a medical need to have these doors replaced. The Ombudsman wanted to
know why it was thought necessary that a partially blind person should have all
the doors of his flat replaced as a matter of some priority. The Ombudsman also
wanted to know who had taken this decision.
12.

The Ombudsman pointed out in his letter to the Director that in his

internal memo of 18 June 2002 the Head of Operations had said that the replacing
of doors was not a priority, because priority was being given to the refurbishing of
empty flats and occupational therapy cases. Yet, the Ombudsman pointed out, this
particular person had his doors replaced although his flat was not being
refurbished, nor it seemed was there an occupational therapist request. In view of
the above, the Ombudsman wanted to know what criteria had been used to go
ahead with these works. The Ombudsman also asked whether there was a waiting
list for doors. He pointed out that the Complainant had said that whereas in the
past he had been told there was no waiting list for doors, he had now been
informed that the old list had been discarded and a new one drawn up on which he
was in 22nd position, whereas before he had been told he was in the 19th position.
The Ombudsman asked to be given a copy of this list.

13.

It took the Department a whole month to reply to the Ombudsman and

then only to say that the decision to replace the doors of this partially blind person
was given priority because it was deemed to be a justifiable case. The Director
wrote a brief note saying he agreed with this decision. Most regrettably none of
the questions asked by the Ombudsman in his letter of 3 July were answered.
Also, the copy of the waiting list he had requested was not given to him either. It
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was at this point, and upon receiving this scant reply which he considered
contemptuous, that the Ombudsman decided to initiate a formal investigation.

14.

The Ombudsman then contacted the Department’s new Chief Executive,

and brought to his attention the questions he (the Ombudsman) had raised in his
letter of 3 July 2002 and which had not been answered in a satisfactory manner.

15.

By letter dated 26 September 2002 the Chief Executive explained to the

Ombudsman that the PTO in question with or without the Director’s approval
took the decision to change the doors at this particular flat, for humanitarian
reasons. The Chief Executive said that in future such decisions would be made
after discussion and with the approval of management.

16.

The Chief Executive ended his letter by saying that what was now needed

was to concentrate in replacing the Complainant’s doors. The Ombudsman was
also provided with a copy of the waiting list for doors which showed the
Complainant was ninth on the list. The Ombudsman was told that the doors would
be replaced towards the end of November 2002.

17.

The Ombudsman considered that the Complainant had been messed

around by the Buildings and Works Department and had every right to feel
aggrieved.

18.

The Ombudsman said that there was no doubt that the PTO and possibly

other officials had acted wrongly in having taken the decision to install doors as a
matter of priority in the flat of this partially blind tenant. Even if as stated, this
had been done on humanitarian grounds, the PTO and/or others had flouted the
waiting list, and his action smacked of favouritism.

19.

The Ombudsman was pleased to note that the Chief Executive had said in

his letter that in future such decisions, as the one taken by the PTO would be
taken after discussion and with the approval from management. The Ombudsman
reminded the Chief Executive that certain anarchic behaviour and tendencies
prevalent in his department had to be brought under control.
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The Ombudsman sustained this part of the complaint. He also sustained

20.

the one involving delay. He pointed out that the requisition for the fittings of the
doors was dated 29 November 1999 and 2 December 1999 respectively, yet
almost three years later the doors had not been installed. He said that this kind of
delay was inexcusable, and measures should be taken to give Government tenants
a much better and efficient service.
The Ombudsman said he was closing this report on the understanding that

21.

the Complainant would have the doors installed by not later that the first week of
December 2002. Should this not happen, he would have no hesitation in reopening the case to investigate why this long-standing issue had suffered a further
delay.
22.

The Ombudsman concluded this report saying he hoped that the new

structure put in place within the department would improve the services
Government gives to its tenants. He said he had been highly critical of this
department in the past and hoped that for the benefit of all concerned, things
would now begin to change for the better.

23.

With this general observation the Ombudsman closed his report.

CASE SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION
CS/405
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND
WORKS OVER REFUSAL TO PAY FOR DAMAGES
1.

The Complainant felt aggrieved because Buildings and Works Department

refused to make itself responsible to pay for damages which the Complainant’s
flat sustained on account of water penetration.

2.

The Complainant’s flat suffered water penetration for the first time in

April 2001. By letter dated 23 April 2001 the Complainant advised his Insurance
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Company that his property had been suffering from water penetration which
emanated from the area above the bathroom ceiling/ service duct.

3.

The Complainant said that on 20 April 2001 a flow of water could be

heard originating from the service duct area, and that on closer inspection this
water flow could be seen flowing down from the flat directly above his (the
premises)

4.

It must be pointed out at this juncture that the premises is the property of

the Gibraltar Government.

5.

The Complainant claimed he contacted the Estate Management Company,

which in turn contacted Buildings and Works. Upon being inspected by personnel
from Buildings and Works, it was allegedly claimed by the Buildings and Works
plumber who carried out the inspection that the bathroom shower area of the
premises was not properly sealed. The Buildings and Works employee further
allegedly claimed that the use of the shower or bath would result in water running
down the tiled wall area and filtering through gaps in the tiled/ bath and onto the
Complainant’s flat.

6.

The Complainant said that the above was later confirmed by the Duty

Foreman, who the Complainant claimed, would be writing a report on the
incident. The Duty Foreman allegedly said that the fault would be repaired
promptly as he himself had seen the damage which the water penetration had
already caused.

7.

Days later the Complainant obtained from a private construction firm an

estimate for the damp related damages which amounted to £415.00. By letter
dated 7 May 2001 the Complainant’s Insurance Company refused liability under
the terms of the policy. The Complainant’s Insurance Brokers explained that they
had obtained a report from Buildings and Works Department which stated the
cause of the water ingress into his flat was due to a defective sealant around the
bath in the premises.
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8.

The Insurance Broker’s letter concluded by suggesting that the

Complainant claim from Government for the damages suffered.

9.

The Complainant did as advised and wrote to the then Director of

Buildings and Works on 17 May 2001.

10.

By letter dated 7 September 2001 the Government Loss Adjuster wrote to

the Complainant and told him that Government could not assist with the damages
(would not meet the claim) because it seemed the Government did not appear to
have any blame over the question of the water ingress. The Loss Adjuster
explained that the relevant Government department had stated that they had last
inspected the premises sometime in August 2000 and everything had appeared to
be in order. It further said that the premises was at the time being occupied by a
Ms. “B” and there had been no report during her time in the premises that there
had been any problem and/ or repairs required.

11.

The Complainant claimed that on 19 February 2002 personnel from

Buildings and Works called at his home to confirm that the repairs at the premises
had been carried out successfully. The Complainant pointed out that these works
were carried out one year after the fault was reported. However a day later, on 20
February 2002, the Complainant in his letter to the Estate’s Management
Company was complaining that since repairing/ re-decorating, at his own
expense, the bathroom and other rooms which had been affected, the problem had
again re-appeared on the bathroom ceiling. The Complainant concluded his letter
to the Management Company stating that since the responsibility of the duct and
services within the duct came under the responsibility of the Management
Company they should carry out an in-depth survey of the condition of the
ductwork complete with its services.

12.

In late September, and after the Ombudsman had written to the then

Director of Buildings and Works in July 2002, and to the new Chief Executive of
Buildings and Works the bath at the premises was replaced.
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13.

By letter dated 13 September 2002 the Chief Executive of Buildings and

Works informed the Ombudsman that the source of the leak above the
Complainant’s house (the premises) had recently been found and fixed and the
Department was now able to consider carrying out any repair works to the
Complainant’s apartment.

14.

In a further letter dated 25 September 2002, the Chief Executive said it

was clear that Government could not be made responsible for the actions of their
tenants. He reiterated what had been stated before which was that a full inspection
was made of the premises and it was found to be in a good state. He explained
that no problems had arisen prior to Ms. “B” using the premises and the
department considered it was her responsibility to ensure that the bath sealant was
repaired if damaged by her.

15.

The Chief Executive concluded his letter stating that a gesture of goodwill

the department had agreed to carry out the repair works provided that the £415 in
question was all that was expected by the Complainant.

16.

The Ombudsman had to conclude whether the Government was liable for

the damages that the Complainant had suffered in his flat during April 2001 and
for which he had claimed the sum of £415.00

17.

On the one hand the department claimed it had inspected the premises in

August 2000 prior to Ms. “B” having taken over the tenancy, and had ruled that
everything was in order. The department also claimed that no problem had arisen
before Ms. “B” had moved in.

18.

The Ombudsman asked for written proof that the department had, as

stated, inspected the premises in August 2000 prior to Ms. “B” moving in.
However no such written proof was made available to the Ombudsman. The
Ombudsman subsequently met on 14 October with the Chief Executive and the
Estimator, who claimed to have inspected the bath in question which he found to
be in need of being replaced, and had been replaced.
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19.

The Ombudsman said he had not seen any evidence to convince him that

the premises had been properly inspected in August 2000 prior to Ms. “B”
moving in. Although the existence of a report drawn up by Buildings and Works
regarding the said inspection had been mentioned, this had not been produced.

20.

Given the failure by the department to provide conclusive evidence to

prove that the premises in question, and in particular the bathroom, had been
inspected and made safe, the Ombudsman concluded that it was probable that the
water ingress had happened due to faulty workmanship, most probably the shower
area not having been properly sealed. This fault seemed to have escaped the
attention of the department’s personnel who allegedly carried out the inspection.

21.

In view of these considerations, the Ombudsman said that most probably

the department had a measure of blame and responsibility for the damage that the
Complainant had suffered in his flat in April 2001. He concluded that the
department should seriously consider paying damages amounting to £415.00
which was the estimate presented by the Complainant on 4 May 2001.
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CASE NOT SUSTAINED
CS/291
COMPLAINT AGAINST THE CITY FIRE BRIGADE OVER ALLEGED
DELAY IN ARRIVING AT THE SCENE OF THE FIRE
1.

The Complainant alleged that the City Fire Brigade took around 20

minutes to arrive at the scene, after having been called by the Complainant on two
separate instances. Furthermore, the Complainant claimed that she witnessed the
firemen arriving and not having their protective equipment on and that they
calmly got their belongings together without much haste. Finally, the
Complainant claimed that the first water point that the firemen used did not seem
to be working properly, and later when the hose was taken up it seemed to have
burst on the second floor. Her flat is on the third floor, so once again she
emphasised that there was delay in attending the blaze.

2.

On Saturday 29 September 2001, the Complainant lost all of her property

when a fire broke out in her flat. The Complainant told the Ombudsman that she
was playing a board game in her living room with two of her friends. At around
1830hrs, her nephew suddenly ran into the living room telling the Complainant
that there was a fire in his bedroom. Apparently, the said child had managed to
find and light a sparkler and after it had burnt out he left it unattended on his bed.
The Complainant claimed that upon seeing how the fire had spread, she started
panicking, however she distinctly remembers telling the person who attended her
call that she urgently needed their assistance. She gave them her address and hung
up and went to see whether her friends had managed to extinguish the fire.

3.

A local newspaper (“the Paper”) reported the whole incident in its front

page on the 1st October’s 2001 edition. Certain allegations where published by the
Paper regarding the time it took for the City Fire Brigade to attend. In reply, on
Tuesday’s edition the City Fire Brigade responded by denying and /or rejecting
those allegations. In essence the City Fire Brigade (“the Fire Brigade”) rejected
the claims of the Complainant that there had been a delay in arriving at the scene
of the blaze. The Fire Brigade commented that they only took 4 minutes to attend
to the scene of the blaze, as explained by the spokesperson of the Fire Brigade
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who said the Brigade acted “within the standard rapid response time”. Thereafter
there have been no further media reports on the matter in question.
The Ombudsman wrote to the Chief Fire Officer, requesting guidance as

4.

to whom should inquiries be addressed. The Chief Fire Officer wrote, advising
the Ombudsman that the Divisional Officer was responsible for the fire safety at
the Brigade. Therefore, an investigation was started by the Ombudsman in
response to the allegations that had been made by the Complainant. A letter was
forwarded to the Divisional Officer requiring full disclosure about current
practices at the Fire Brigade and a report was requested from the Station Officer
who was on duty. Once the Divisional Officer had collated all that was requested,
the Ombudsman was invited for a meeting with the Divisional Officer. The Office
of the Ombudsman was presented with a list of all calls that had been received by
the operator. From the detailed list provided the Complainant’s number did not
appear, however for the sake of completeness, the following numbers were listed:
1. Caller 1 called from telephone number 77783 the call was registered at
19.21hrs,
2.

Caller 2 called from telephone number 70916 the call was registered at
1922hrs and;

3. Caller 3 called from telephone number 72394 the call was registered at
1922hrs.

5.

These calls were dealt by the Fire Station Operator after the respective

callers dialled system “X” (i.e. 190 Emergency Number).

6.

The Ombudsman made further inquiries from Gibraltar Nynex

Communications Limited. By a letter dated 1st November 2001, the Ombudsman
wrote a letter to the Customer Service Manager, requesting information on all
calls received by system X (“including 190 and 199 emergency calls”) in order to
examine whether the Complainant in a possible state of emotional distress had
dialled 199 instead of 190. System X revealed that the Complainant dialled 199
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(i.e. The Royal Gibraltar Police emergency number) instead of 190, however, that
call was recorded at 1921hrs, at the same time as the first caller had actually
called the Fire Brigade. In relation to the second call made by the Complainant,
the Office of the Ombudsman found no evidence to sustain such allegation.

7.

In essence the evidence suggests that the City Fire Brigade had notice of

the blaze / incident at 1921hrs when the first caller called. According to the
Spokesperson of the City Fire Brigade it took them 4 minutes to attend the blaze.
The Ombudsman pointed out that the City Fire Brigade Turnout log registered the
time of call at 1924hrs, 3 minutes after the caller had actually called. It also stated
that the appliances where dispatched at 1925hrs and arrived at the vicinity of the
blaze at 1928hrs. The Ombudsman was therefore able to ascertain that the fire
brigade instead of taking 4 minutes took 7 minutes.

8.

Notwithstanding the second allegation stated at paragraph 1, the Fire

Brigade explained that this is normal procedure as per their respective fire
fighting guidelines. Normally, drivers are seen dressing up in their fire fighting
clothing, as they cannot dress up whilst driving the appliance to the incident.

9.

Finally, in relation to the last allegation, the Fire Brigade has no

responsibility towards the maintenance of fire hydrants. According to the
Divisional Officer they have a limited duty to check the said hydrant once a year,
that being part and parcel of the annual check carried over by the department.

10.

The Ombudsman was satisfied that his investigation had been able to

ascertain that the Fire Brigade had taken seven minutes to arrive at the scene and
not, twenty minutes as alleged by the Complainant. Although the Fire Brigade had
stated they had taken four minutes to arrive at the scene, when in fact they took
seven minutes, the Ombudsman took the view that those extra three minutes did
not constitute an inordinate delay and therefore did not amount to
maladministration. With these observations, the Ombudsman closed his report.
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CASE NOT SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/288
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR FAILING TO ADDRESS THE COMPLAINANT’S STATUS
AS AN ILLEGAL IMMIGRANT
1.

The Complainant had been in Gibraltar since May 2000, having stowed

away on a ship leaving Sierra Leone. On being arrested in Gibraltar, he requested
political asylum, since he was afraid for his safety if he were to be sent back.
2.

He was not granted political asylum in Gibraltar, and he had no form of

identification. He would not be granted a work permit, so he had no way of
earning money to support himself other than by washing cars. He was homeless
for a period of time, and as the winter season was approaching, he feared he
would not be able to pay his rent and would find himself on the streets once more.

3.

On being informed of the Complainant’s situation by the Office of the

Ombudsman, the Head of the Civil Status and Registration Office outlined his
Department’s position on the matter in a letter dated 5th November 2001:
“As an illegal immigrant [The Complainant] is the initial responsibility of
the Principal Immigration Officer (in practice the Chief Immigration
Officer) and as an asylum seeker the responsibility, in this context only, of
the Special Branch. By coincidence, the Head of the Special Branch and
the Chief Immigration Officer are one and the same person, […]. It is my
view that the information that you require regarding [the Complainant’s]
current and further status in Gibraltar should more appropriately come
from him.
I know that the Home Office have refused his application for political
asylum in the UK and that formal asylum in Gibraltar is not something
that could be considered given that there are no covering legal provisions
or arrangements for this. I also know that [the Complainant’s] removal
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from Gibraltar could well prove difficult since he has no identity and
national travel documents and these would not be easy to obtain for him.
You should be aware that asylum in the UK has been refused, inter-alia,
because [the Complainant’s] fear is that of prosecution, not persecution.
He escaped from prison in Sierra Leone where he was serving a sentence
for Criminal Offences. He therefore, according to the Home Office, has
no claim for asylum under the 1951 UN Convention. Furthermore the
Home Office consider that the credibility on how he arrived in Gibraltar is
low and that he got here by design rather than accident, working his
passage on a ship.
I would only become involved in the case were it to become necessary, as
a result of a formal request or appeal, to advise Government or the
Governor (in case of a formal appeal) on relevant technical, and policy
matters including established precedents.

To my knowledge [the

Complainant] has not, as yet, made any such formal representations nor,
for that matter has anyone done so on his behalf. I have therefore not had
occasion to assess [the Complainant’s] circumstances in detail.”

4.

The Complainant’s case was referred to the Chief Immigration Officer.

His version of events were relayed to the Office of the Ombudsman by letter
dated 16th November 2001:
“[the Complainant] first came to notice on the 8th May 2000 when he was
arrested for the offence of being a non-Gibraltarian found in Gibraltar
without a permit or certificate. At the time of his arrest [the Complainant]
was devoid of any identity documents. He was charged and appeared in
court the following day when he pleaded guilty and his sentencing was
deferred until the 30th May 2000. On his second appearance he was
sentenced to 21 days in prison, which he had already served on remand.
He therefore walked from court a free man.
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At the time of his arrest he requested political asylum under the terms of
the United Nations Convention relating to the status of refugees in 1951.
He was interviewed and all pertinent documentation was passed onto the
Convent for onward transmission to the Home Office.
At his interview [the Complainant] admitted having escaped from
Pademba Central Prison where he was serving an eight year sentence for
smuggling offences.

Therefore he was escaping from prosecution as

opposed to persecution. He also stated that he had stowed away on M/V
Giovanni Grimaldi in port at Freetown, Sierra Leone.
On the 10th May 2000 a message was sent to Interpol Freetown requesting
an identity check on [the Complainant].

This was accompanied by

photographs and fingerprints. No reply was received. On the 30th May
2000 [the Complainant] was allowed to telephone the Sierra Leonian
High Commission in London from my office. During the conversation he
spoke to a member of the High Commission and explained who he was,
stating that he required travel documents.

The official told [the

Complainant] that he could not accede to his request without verifying his
claims. It seems [the Complainant] also wrote to the High Commission
directly.
On the 12th June 2000 the Interpol help desk informed us that there was no
means of communication with Interpol Freetown and that the National
Central Bureau was down. As a result of this on the 15th June 2000 I
wrote to the Sierra Leonian High Commission in London requesting an
identity check and I also forwarded [the Complainant]’s photographs and
fingerprints. I have never received a reply.
Following his arrest from prison [the Complainant] resided at Nazareth
House where had had several incidents with other residents. Some of
these necessitated police attendance.

On the 13th October 2000 [the

Complainant] was expelled from Nazareth House following a number a
clear warnings from the Trustees.
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On the 5th April 2001 we were notified that [the Complainant]’s asylum
request had been refused by the Home Office and this was communicated
to [the Complainant]. Following this on the 29th May 2001 I generated a
request for the Foreign Office to contact the Sierra Leonian High
Commission in a bid to secure an identity check and travel documents.
On the 1st June 2001 the Sierra Leonian High Commission responded by
stating that they required proof of [the Complainant]’s identity but that
they could do this by telephone interview. This was communicated to [the
Complainant]. It should however be said that they should already have
been in possession of [the Complainant]’s fingerprints and photographs
and furthermore a year earlier almost to the day [the Complainant] had
been told that a telephone interview was insufficient.
The current state of affairs is the following:
•

[the Complainant]’s application for political asylum has been
refused.

•

We have yet to establish his identity.

•

Even if we obtain his documents we would be faced with transiting
through the UK for repatriation to Sierra Leone and this may
prove difficult or even impossible.”

5.

At the time of writing the report, the Complainant had been in Gibraltar

for a year and five months. He was still lacking any form of identification, and
his status was still that of illegal immigrant.

The Complainant’s economic

situation was desperate. Due to his lack of documentation, he did not have access
to employment. As an illegal immigrant, he was not entitled to social benefits.
The Complainant did not have an income.

6.

The Complainant’s application for political asylum to the UK had been

refused. If it had been granted, it is unclear how the political asylum would have
operated – it is not clear if the Complainant would have been transported to the
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UK or if the political asylum would have taken effect in Gibraltar. However, as
the Complainant’s application was refused, had he arrived in the UK as planned,
he would have been deported to Sierra Leone.

7.

Outside of referring an application for political asylum to the UK, the

police Immigration Department can take no action to resolve situations like the
one presented by the Complainant. The Civil Status and Registration Office and
the Chief Immigration Officer cannot consider applications for political asylum
on their own, and decide whether or not it should be granted. Unfortunately such a
system could not be established in Gibraltar, as only sovereign states can grant
political asylum – (Gibraltar is an Overseas Dependent Territory).

8.

At present, when applications for political asylum are referred to the UK

and the applications are refused, the illegal immigrants find themselves in an
untenable position.

If they lack documentation to verify their identity, they

cannot leave Gibraltar. Like the Complainant, they are not issued work permits,
so they have no access to employment, nor are they entitled to social benefits.
The only action open to individuals who find themselves in such a situation is the
crossing of the border into Spain illegally, an action which the Ombudsman felt
could not be recommended.

9.

The Ombudsman pointed out it was especially worrying that there was no

procedure established to deal with illegal immigrants who lack identification
documents and whose applications for political asylum are refused by UK. Even
if they were considered a threat to our community, the Gibraltar authorities could
not remove them from Gibraltar. Even if a deportation order were served, it
would be ineffective, as this would require the issue of an air transit visa from the
UK. Without the requisite identification documents, such a visa would not be
granted.

10.

However, if identification documents were to be provided by the Sierra

Leonian Authorities, the Chief Immigration Officer could ask for travel
documents and put the Complainant on a flight to the UK, where he would stay in
an airport detention centre before boarding a flight back to Sierra Leone.
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11.

The Ombudsman was concerned that the Complainant seemed to exist in

an ‘administrative limbo’. He could not leave Gibraltar, and he had no means of
obtaining an income if he remained in Gibraltar.

12.

The Ombudsman felt the Complainant could not be expected either to live

in Gibraltar in destitution or to leave Gibraltar illegally, by crossing the frontier
into Spain without the necessary identification documents.

13.

The Ombudsman felt that the Gibraltarian authorities had a moral duty to

assist the Complainant, given his desperate situation. The Ombudsman thought
that a man deprived of the opportunity to earn a living would inevitably turn to
crime in order to survive economically. As such, the Ombudsman was of the
view that the Complainant should be given the opportunity to work and earn an
income.

14.

The Ombudsman considered that it would be fair to grant the Complainant

a temporary work and residency permit, pending such time as identification
documents could be obtained from Sierra Leone.

This would give the

Complainant the opportunity to earn a living for the duration of his stay in
Gibraltar. The Ombudsman realised that the granting of such a permit would
have to be based entirely on the exceptional circumstances presented by this case,
and thought that perhaps such an initiative could only be taken by the Governor
himself.

15.

However, the Ombudsman was concerned at the lacuna in law regarding

political asylum. He was of the opinion that, as long as such a lacuna existed,
there would be no proper manner of dealing with situations like those presented
by the Complainant. The Ombudsman felt that the enacting of legislation on this
matter was an issue which should be looked into, as, at the time of writing this
report, there were no provisions to deal with illegal immigrants who lacked
identification documents and who were refused political asylum. With this
recommendation, the Ombudsman closed the case.
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CASE SUSTAINED
RECOMMENDATIONS MADE AND NOT ACCEPTED
CS/292
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR FAILING TO REPLY WITHIN A REASONABLE PERIOD
1.

The Complainant registered a complaint against the Civil Status and

Registration Office for causing an inordinate delay in the processing of her
partner’s application for a residence permit.

2.

The Complainant was at the time of writing this report residing in

Gibraltar with her partner. The Complainant’s partner is an Estonian national and
it was alleged by the Complainant that he arrived in Gibraltar during the early part
of 2000. Soon after his arrival he had resided at the address with the Complainant
and had not been in any form of regularised employment. During August 2001 the
Complainant’s partner had been offered a position of work by a local scaffolding
company. In essence, he could not work legally as he required a work permit to
do so. In September 2001, the Complainant wrote to the Head of Civil Status &
Registration Office (hereinafter referred to as “the Head”) requesting from the
same a residence permit for her partner. It had been revealed to the Ombudsman
that the Head had advised the Complainant that a work permit could not be issued
given that her partner was per se a non E.U National and thus not legally resident
in Gibraltar i.e. in receipt of a residence permit. The Complainant was however
informed that in order to obtain a work permit, her partner needed to have a
residence permit. However during this time no written reply was ever received by
the Complainant, she was only told repeatedly through several telephone
conversations that the matter had been laid before No. 6 Convent Place. On 26
October 2001, the Complainant wrote to the Chief Minister in an attempt to
expedite her partner’s application for a residence permit. However, the
Complainant claimed that she had received no reply to her various letters. She
claimed that the delay was putting an unfair strain on their relationship. The
Complainant claimed that they are both extremely happy, but claimed that it was
imperative that her partner be given a work permit in order for him to earn a
living and part finance the relationship.
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3.

The Ombudsman noted that it was important to examine the provisions of

the Immigration Control Ordinance (“the Ordinance”). Within the Ordinance
section 18(1) states that “ the Principal Immigration Officer may issue to any nonGibraltarian a permit of residence of one of the following kinds –
(a) Two day. (b) A weekly. (c) A fortnightly. (d) A monthly.
(e) An annual.

4.

By way of passing comment the Ombudsman noted that the

Complainant’s partner had locus to appeal as provided by section 21(1) of the
Ordinance.
“Any person aggrieved by the refusal of the Principal Immigration Officer
to issue a permit or by the cancellation of a permit or by cancellation of a
permit by the Principal Immigration Officer may appeal against such
decision to the Governor, within seven days of such refusal or
cancellation, but shall not during such seven days, or while the appeal is
being considered by the Governor, be entitled to enter or remain within
Gibraltar”.

5.

However, the Ordinance fails to give guidance on time limits to be

imposed thereupon by the Principal Immigration Officer and /or the Head of Civil
Status & Registration Office as to whether such an application will be granted or
refused.

6.

The Office of the Ombudsman noted that the Head discussed the above

captioned matter with the Director of Employment. The Head discussed the
possibility of recommending the issuing of a residential permit annexed to a work
permit, with a condition attached that, in the event that the relationship would
cease to exist both sets of permits would be revoked forthwith.

7.

The Employment Ordinance hence section 20(2) allows the Director of

Employment (“the Director”) such powers and / or practices to make provision for
the validity of such a permit and the circumstances in which and the period for
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which a permit may be renewed. However due to an omission regarding any
specific regulations to cater expressly for such practices it would inevitably be
unlawful for the Head and Director to issue out such hybrid permits. The Office
of the Ombudsman noted that no new regulations / statutory provisions had been
enacted to give locus to the Director or the Head’s intention of drafting a work
permit / residence permit conditional upon the applicant residing at a particular
address. In essence to have done so would invariably have lead to an erroneous
course of action.

8.

Due to the limited scope of the Ordinance the Head had no alternative but

to formulate his recommendations using Government policies. In a letter dated 7
December 2001, the Head noted that Gibraltar in recent times had seen an
increase in the numbers of Eastern European Nationals applying for residential
permits and / or work permits and due to this increase, the Head, under standing
instructions from No. 6 Convent Place, had been unable to recommend that the
Complainant’s partner be given a residence permit. It was noted that the decision
was partly as a result of the Complainant’s partner being an illegal immigrant
within the jurisdiction.

9.

The Ombudsman felt it was necessary to comment upon the inordinate

delay that the Complainant suffered in being given a reply. However, it was noted
that the Ordinance fails to address some pertinent issues, which the Ombudsman
thought to be essential for the smooth running of future applications for residence
permits. Namely that either a charter should be drafted addressing time limits on
these types of applications, thus allowing the applicant some information as to the
time factors and the relevant administrative avenues their applications would be
channelled through or the re-drafting of an Ordinance which consolidates and
explains all current and existing Government policies. The Ombudsman felt there
was an element of maladministration namely, the inordinate delay the
Complainant suffered at the hands of the Department concerned. However, he
was happy to see that once his Office had been involved in the matter, the
applicant’s application had been processed expeditiously and the reasoning
behind such administrative decision had been given to the Complainant. With
these comments and recommendations the Ombudsman closed the case.
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/296
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE AND THE OFFICE OF THE CHIEF SECRETARY FOR DELAY
IN THE REGISTRATION OF TWO FRIENDLY SOCIETIES
1.

The Complainant felt aggrieved after the Civil Status & Registration

Office and the Office of the Chief Secretary took over 20 months to register two
associations under the Friendly Societies Ordinance. The Complainant alleged
that since 7 June 2000 he had made every reasonable attempt to register two
associations under the Friendly Societies Ordinance. Further, the Complainant
alleged that despite the wide support of local Moroccan residents, the Government
of Gibraltar (hereinafter referred as “the GOG”) had taken a blanket policy
throughout all GOG departments and / or agencies to refuse outright their
recognition as an association. The Complainant further claimed that at all times
the objects of the association had been to simply further the interests of the local
Moroccan residential community.

2.

By letter dated 7 June 2000, the Complainant’s Solicitors wrote to the

Financial & Development Secretary requesting from the same the registration of
the above-captioned associations. A reply was received 24 July 2000, informing
the Complainant’s Solicitors that it appeared that at the time there was nobody
appointed as Registrar of Friendly Societies and that the Ordinance had been lying
dormant for almost 20 years. In his letter the Financial & Development Secretary
stated that he was going to inform the Chief Secretary on the application received.
By letter dated 6 September 2000, the Assistant Chief Secretary confirmed the
absence of any set-up to cater for instances where applications are received under
the rubric of the Friendly Societies Ordinance. He subsequently advised the
Complainant’s Solicitors to wait for a couple of weeks by which time he would be
given a substantive reply. On 25 October 2000, the Assistant Chief Secretary
wrote to the Complainant’s Solicitors requesting specific instructions as to
whether or not the Associations would be classified as a ‘Benevolent Society’ or a
‘Friendly Society’. In response the Complainant’s Solicitor wrote on 27 October
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2000 addressing the Assistant Chief Secretary’s line of inquiry i.e. that both
associations would be registered as Friendly Societies.

Thereafter, the

Complainant’s Solicitors wrote on two occasions reminding the recipient that a
reply was still pending. However, no reply was received until 23 February 2001,
when the Complainant’s Solicitor was notified in writing that a Registrar for
Friendly Societies had been appointed. Throughout this time the Complainant felt
aggrieved at what he considered to have been an inordinate delay and lack of
common courtesy and attention from the senior civil servants involved in this
matter which had resulted in extra expenses in the way of legal costs.

3.

The Office of the Ombudsman wrote letters dated 2 November and 23

November 2001 respectively, requesting the Registrar to explain why there had
been a delay in the processing of the Complainant’s application for registration as
Friendly Societies. By letter dated 6 December 2001, the Registrar replied by
stating that the delay had arisen owing to an opinion which he had requested from
a Crown Counsel from Her Majesty’s Attorney General Chambers. By letter dated
7 December 2001, the Registrar wrote to the Office of the Ombudsman explaining
that the Chief Secretary had instructed the Registrar to prepare a report regarding
the registration of Friendly Societies with an emphasis on the above captioned
societies. The Ombudsman noted that the matter was at 6 Convent Place awaiting
a final decision from the Chief Secretary during the months of January, February
and March 2002.

4.

The Ombudsman was puzzled as to why the matter had been referred to 6

Convent Place. Firstly, within the scope of the Ordinance, it was up to the
Registrar to decide upon the evidence provided by the applicants as to whether or
not an application should succeed or not. Should an application fail, the appellate
arm of the Ordinance makes it expressly clear that an appeal should be addressed
to His Excellency the Governor, thereafter to the Supreme Court of Gibraltar
(Appellate Jurisdiction). The Ombudsman expressed the view that delay was
caused by civil servants not being able or willing to exercise their powers and / or
discretion as conferred by the Ordinance.
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5.

The Chief Secretary explained by letter dated 20 March 2002, that given

longstanding dormant application of the provisions of the Ordinance, he had
asked the Registrar for his views and recommendations on policy matters which
might have arisen in the light of developments over the past twenty years and
which the Government might wish to consider with a view to amending
legislation or otherwise. The Chief Secretary pointed out to the Ombudsman that
the Government rejected the allegation made by the Complainant that it had
refused outright to recognise the MCA as representing the Moroccan Community
in Gibraltar, but rather that the Government only recognises the Moroccan
Workers Association in such a representing capacity.

6.

The Ombudsman noted that in order to be registered under the Friendly

Societies Ordinance, a prospective society should satisfy the Registrar, on a
number of pre-conditions. In the first instance, the society is deemed to be a
friendly society if the said society is established for purposes of relief or
maintenance of the members, their husbands, wives, children, fathers, mothers,
brothers or sisters, nephew or nieces, or wards being orphans, during sickness or
other infirmity, whether bodily or mental, in old age, or in widowhood, or for the
relief or maintenance of the orphan children of members during minority; or
(ii) for insuring money to be paid on the birth of a member’s child or otherwise as
listed as per Section 3 (a) (i) – (vi).

7.

In the second instance, the society can be registered, if the following

conditions are adhered to, thus, the society must:
7.1 Consist of at least 7 persons;
7.2 Cannot contract with any person for the assurance of an annuity
exceeding £104 per annum or a gross sum exceeding £500;
7.3 The Registrar should receive an application signed by 7 members and the
secretary, together with written or printed copies of the rules and a list of
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the names of the secretary and of every trustee or other officer authorised
to sue and be sued on behalf of the society;
7.4 Schedule 1 to the Friendly Societies Ordinance sets out the matters to be
provided for by the rules of societies registered under the Ordinance.
7.5 The application for registration must be in the prescribed form, which is
contained in Form A of the Friendly Societies Rules.
7.6 The application for registration must contain whether or not the society
should be classed as a ‘benevolent’ or ‘friendly’.

8.

The Ombudsman concluded that given all of the above conditions were

met by the applicant, the application should have been accepted some time in
August, or at the latest September 2001. He regretted the delay incurred which
had resulted in extra expense and frustration to the Complainant.

9.

On 8 March 2002, the Registrar of Friendly Societies confirmed to the

Complainant’s Solicitors that the above-mentioned societies had been duly
registered as such.

10.

The Ombudsman felt it was necessary to comment upon the inordinate

delay that the Complainant suffered at the hands of an ill-prepared administration.
The Ombudsman felt there were elements of maladministration namely, the
inordinate delay the Complainant suffered as result of actions and omissions
emanating from No.6 Convent Place and the Civil Status & Registration Office.
However, he was happy to see that once his Office had been involved in the
matter, the application had been processed expeditiously and the reasoning behind
such administrative delay had been finally given. With these comments the
Ombudsman closed the case.
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CASE NOT SUSTAINED
CS/300
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE AND THE ROYAL GIBRALTAR POLICE FOR FAILURE TO
REGISTER A CHILD AS BRITISH DEPENDANT TERRITORIES
CITIZEN
1.

The Complainant, a Moroccan national, complained about her son not having

been able to apply for registration as a British Dependant Territories Citizen
(“BDTC”). After the said child had been within the jurisdiction for over 10 years,
the complainant lodged the complaint against the Royal Gibraltar Police and the
Civil Status & Registration Office.
2.

The Complainant’s son was born in Gibraltar on the 22 November 1991.

Both of his natural parents were resident in Gibraltar at the time of his birth and
under current immigration policy he could remain in Gibraltar with his parents.
The child was allowed to reside in Gibraltar as long as both parents resided and
worked in Gibraltar as legal aliens. As the Office of the Ombudsman understands,
the father soon left the family home and returned to his native place of birth. This
meant that technically, the child no longer enjoyed the right to reside and
thereafter no residence permit was ever issued to redress the absent father.

3.

As the Ombudsman understands the Complainant remained and soon after

obtaining her decree absolute (in Morocco) she married at the local registry, on 14
May 1992. On 20 August 1997, the Complainant’s husband was appointed Legal
guardian of the child, after the legal guardianship document had been drafted by a
local law firm. Thereafter the Education Department (“ED”) allowed the child to
enrol as a pupil at Governor’s Meadow First School without having been issued a
valid residence permit.

4.

According to the Immigration authorities the Complainant had never

applied for a permit of residence for the child and only after the Head of the Civil
Status & Registration had carried out a monitoring survey regarding Moroccan
children did the Head of CS&R realise that some children from Moroccan
descendants were registered in school without having any form of residence
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permit. At which point the child although born in Gibraltar was found not to have
his papers in conformity with Immigration regulations.

5.

According to the Immigration authorities’ records, a permit of residence was

issued on the 13 January 2000. The complainant claimed that she had to be issued
with one dating back to the date when the child was born.

6.

The Office of the Ombudsman deemed it necessary to examine firstly the

provisions of section 15(4) of the British Nationality Act 1981 (“the Act”).
15(4) “A person born in a dependent territory after commencement who is
not a British Dependant Territory citizen by virtue of subsection (1) or (2)
shall be entitled, on an application for his registration as a British
Dependant Territory citizen made at any time after he has attained the age
of 10 years, to be registered as such citizen if, as regards each of the first
ten years of that person’s life, the number of days on which he was absent
from that territory in that year does not exceed 90”

7.

The outstanding issue remained whether the child had to be continuously in

possession of a valid resident permit throughout the 10 years in order to come
within the ambit of section 15(4) of the Act. Within section 15(4) there is no
express requirement that the child concerned needs a valid residence permit in
order to start quantifying the statutory 10 year period. In this case it was for the
complainant to prove on the balance of probability that the child had resided in
Gibraltar and had not left the jurisdiction for over 90 days. Only after satisfying
section 15(4) would the child be entitled on an application to become a British
Dependant Territories Citizen.
8.

The Office of the Ombudsman embarked upon collating and mediating

between the relevant government organs and the complainant in order to obtain
what was needed to clarify matters. This included a letter to the Hospital Service
Manager requiring the full disclosure of the child’s file, in order to ascertain
whether or not the child had received medical treatment at the hospital and / or the
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Health Centre. The same was done in relation to the Primary Care Centre and the
Department of Education.
The Ombudsman felt that there had been no act of maladministration. The

9.

Ombudsman sympathised with the Complainant because of her inability to collate
the necessary documentation. With these comments the Ombudsman closed the
case.

CASE NOT SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/315
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR ISSUING A PASSPORT NOT RECOGNISED BY THE
BRITISH IMMIGRATION AUTHORITIES
1.

The Complainant claimed that the Passport Office in Gibraltar had not

issued the Passports in accordance with U.K Passport General Issuing
Instructions. The Complainant alleged that the British Immigration authorities
failed to recognise the endorsement contained therein as ‘Passport Holder is also a
British Citizen’ issued by the Passport Office in Gibraltar.
2.

On 3 August 2001 the Complainant and her Children, were scheduled to

board a flight from London’s Heathrow Airport to Miami. The Complainant
alleged that before flying out to London she had exhausted all potential avenues
of inquiries regarding passport clearance for the U.S. However, just before
boarding the flight she was told by an Immigration Officer that two of her
Children could not board the flight, as the said Children did not hold valid
passports under the United States Visa Waiver programme. The Complainant
asserted that the British Immigration authorities did not recognise the
endorsement contained therein and that British, British Dependent Territories
Citizens (hereinafter referred as “BDTC”) required visas for entry into the U.S.
On the facts of the case, the Complainant explained that her Children’s passport
had been endorsed with an official stamp confirming both statuses, as a British
Citizen and a BDTC. However, it appeared that the Immigration authorities in
London did not recognise the validity of the Gibraltar issued stamp. It is noted
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that the Airline / Immigration authorities arranged for her to visit the U.S
Embassy in London that morning to apply for visas for her two Children. Upon
arrival at the US Embassy she suffered costs exceeding £65.50 that she had paid
for the release of those visas required.

3.

On arrival in Gibraltar the Complainant wrote to the Head of Civil Status

and Registration Office (“hereinafter referred as “the Head”) enquiring about the
validity of the Children’s passports. The Complainant asserted that she wrote on
two separate occasions to the Head, however, the replies she had received were
not to her entire satisfaction as she would have preferred to have discussed the
matter further with him in person. The Office of the Ombudsman noted that to
date no meeting had been arranged between the Complainant and the Head. At all
times the Complainant felt frustrated at the lack of information received at the
Passport Office. The Head contended that his office as a matter of internal policy
always advises holders of passports with BDTC about the possibility of nonrecognition of dual statuses holders.

4.

The Ombudsman noted that it was important to discuss and examine the

provisions of the British Nationality Acts 1981 and 1983 as amended, together
with other related Acts. The term British nationality is used to refer to the various
forms of British national status governed by the law of the United Kingdom; the
term British national is not a term of English law.

5.

However, the term ‘national of the United Kingdom’ has a meaning in

English law by virtue of European Community law, which uses the concept
‘nationals of a member state’. In European Community law, it is for each member
state to define who are its nationals. For the purposes of European Community
law, national in relation to the United Kingdom refers to:
1. British citizen.
2. British subjects who have the right of abode in the United Kingdom and
are therefore outside the scope of United Kingdom immigration controls.
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3. British Dependant Territories citizens who acquire their citizenship from a
connection with Gibraltar. Hence the British Nationality Act 1981 Pt II (ss
15-25).

6.

For the purposes of this investigation it was an essential prerequisite to

explain fully the statutory exemptions held by residents of Gibraltar holding a
British Passport endorsed with British Dependent Territories Citizen.

7.

The Ombudsman noted that passports are issued under the Royal

Prerogative on the discretion of the Secretary of State, and are the property of the
Crown, not of the passport holder. A British passport does not confer citizenship,
it is merely evidence of it, and of the right to claim the Crown’s protection.
However, a British citizen is required to prove his status if any question about it
arises for the purposes of immigration law.

8.

The Ombudsman wrote to the Head on 8 January 2002, requiring from the

same a detailed reply on the United Kingdom Passport Issuing Instruction,
including a list of all pertinent guidelines in relation to British Dependant
Territories Citizens whose Passports were endorsed with a Gibraltar issued stamp
as evidence of British Citizenship. The Head wrote assuring the Ombudsman that
the Passports issued to the Children were in order and in accordance with British
passport issuing instructions. The Ombudsman felt it was necessary to examine
further the Diplomatic Service Procedure instructions on Passports. At paragraphs
6.1.11 (13) & (14) there is indeed provision for passports of persons who are both
BDTC and British Citizen to be endorsed to show that both citizenships are held.

9.

The Ombudsman felt that there had been no act of maladministration. The

Ombudsman sympathised with the Complainant because of the trauma she had
endured at Heathrow Airport. However, the Passport was issued correctly
according to Diplomatic Service Procedure instructions on Passports. The
Ombudsman felt it was a pity that neither the British Immigration Authorities and
/ or the Airline representative were not aware of the Gibraltarian entitlement to
dual citizenship within the ambit of the relevant British passport regulations. The
Ombudsman thought it was appropriate to recommend that a notice should be
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displayed in the relevant office notifying holders that they may encounter
difficulties at Immigration points if they continue to hold a BDTC passport
endorsed with British citizen status. With these comments the Ombudsman closed
the case.

CASE NOT SUSTAINED
CS/330
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR NOT ALLOWING REGISTRATION DOCUMENTS TO BE
SUBMITTED

1.

The Complainant, a Moroccan national, complained about his son not

having been able to apply for registration as a British Overseas Citizen (“BOC”).
The Complainant asserted that the said child had been within the jurisdiction for
over 10 years.

2.

The Complainant’s son (hereinafter referred to as “the Child”) was born in

Gibraltar on 7 July 1988. Both of his natural parents are Moroccan nationals and
resident in Gibraltar at the time of his birth. The Office of The Ombudsman noted
that both parents held at all times valid residence permits, permitting the said to
remain and reside in Gibraltar.

3.

Ever since February 1999, the Complainant, allegedly, had been arduously

attempting to submit Form MN2 as amended, in order to apply for the registration
of his child as a British Overseas Citizen (hereinafter referred to as “a BOC”).
The Complainant claimed that he had spoken to a Higher Executive Officer of the
Civil Status and Registration Office on numerous occasions, however, he felt she
had been very keen to dismiss his query and even advised him to seek legal
advice. He further asserted that he complained to the Head of the Civil Status and
Registration Office, however, no redress was ever offered. The Complainant was
aggrieved at the lack of information that was provided by the Civil Status and
Registration Office. At which point he deemed it necessary to complain to the
Public Services Ombudsman.
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4.

By letter dated 18 January 2002, the Ombudsman wrote to the Head of the

Civil Status and Registration Office (hereinafter referred to as “the Head”),
requiring from the same, clarification as to what was required in order to satisfy
his Office that the Child had remained in Gibraltar for a period of 10 years
without having left the jurisdiction. By letter dated 8 March 2002, the Head
explained that the onus of proof was on the applicant to satisfy the relevant
authority that the Child had remained in Gibraltar for the first 10 years of his life
with absences not exceeding 90 days in each of those 10 years. Further, the Head
advised the Office of Ombudsman that medical records could in the
circumstances shift the evidential burden onto the relevant authority. Finally, the
Head informed the Office of the Ombudsman that the Child had not attended
primary school in Gibraltar and he would appreciate a written explanation from
the Complainant as to why he had failed to attend school. By letter dated 15
March 2002, the Complainant explained to the Department, that the said Child
had been absent from state school due to the parents feeling that the child should
learn Arabic before English or Spanish.

5.

The Office of the Ombudsman embarked upon collating and mediating

between the relevant Government organs and the Complainant in order to obtain
what was needed to clarify matters. This included a letter to the Hospital Service
Manager requiring the full disclosure of the Child’s file, in order to ascertain
whether or not the Child had received medical treatment at the hospital. The same
was done in relation to the Primary Care Centre and the Department of Education.
Furthermore the Ombudsman drafted a witness statement as evidence that the
Child had remained in Gibraltar and had not left the jurisdiction for more than 90
days in any subsequent year or part thereof.

6.

The Office of the Ombudsman deemed it necessary to examine firstly the

provisions of section 15(4) of the British Nationality Act 1981 (“the Act”).
15(4) “A person born in a dependent territory after commencement who is
not a British Dependant Territory citizen by virtue of subsection (1) or (2)
shall be entitled, on an application for his registration as a British
Dependant Territory citizen made at any time after he has attained the age
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of 10 years, to be registered as such citizen if, as regards each of the first
ten years of that person’s life, the number of days on which he was absent
from that territory in that year does not exceed 90”

7.

In this case it was for the Complainant to prove on the balance of

probability that the child had resided in Gibraltar and had not left the jurisdiction
for over 90 days. Only after satisfying section 15(4) British Nationality Act 1981
would the child be entitled on application to become a British Overseas Citizen.
The Ombudsman felt that there had been no act of maladministration. The
Ombudsman sympathised with the Complainant because of his inability to collate
the necessary documentation. The Ombudsman thought it was appropriate to
suggest that a leaflet should be provided with substantive details of what is
required by the prospective applicants. With these comments the Ombudsman
closed the case.

CASE PARTLY SUSTAINED
NO RECCOMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/347
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR DELAY IN REPLYING AND AGAINST AN OFFICIAL
OVER ALLEGED NEGLIGENT ADVICE
1.

The Complainant registered a complaint against the Civil Status and

Registration Office for issuing negligent advice on matters relating to VISA
requirements and in particular against a Higher Executive Officer for conduct and
/ or manners likely to offend a member of the general public.
2.

The 1st Complainant is a British Citizen who contracted marriage with a

Japanese national (2nd Complainant) at the Marriage Registry in Gibraltar on 12
September 2001. On or about 13 August 2001, the 1st and 2nd Complainants held
a meeting with the Head of the Civil Status and Registration Office and an
Executive Officer regarding the 2nd Complainant’s extension for leave to remain
in the United Kingdom. The outstanding issue was that the 2nd Complainant had
leave to remain in the United Kingdom only until 30 January 2002; that was after
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she had completed her studies. The 1st Complainant asserted that the Executive
Officer advised him that they could apply for a settlement visa as this was the
correct procedure to follow. Furthermore the officer assured the 1st and 2nd
Complainants that this whole matter would barely take more than one day to
complete. Therefore before returning to the United Kingdom, the 1st Complainant
claimed that on 13 September 2002, they attended the Civil Status and
Registration Office to liaise with the Executive Officer regarding a possible
application for a settlement visa. The 1st and 2nd Complainants asserted that the
Executive Officer’s advice was inconsistent and she advised that this time it was
better to go to the Home Office before Christmas and enquire whether the 2nd
Complainant could obtain another extension of stay in the United Kingdom until
September 2002 when the 1st Complainant presumably would have completed his
master’s degree. The 1st Complainant also stated that the officer also said that it
would be a bad idea to issue the settlement visa in September 2001 because the
2nd Complainant had leave to remain in the United Kingdom until January 2002
and the Home Office could question why she had applied for a settlement visa so
early given that she could remain in the United Kingdom legally for another four
months.

3.

The 2nd Complainant had entered the United Kingdom as a student in

September 2000. The British Council in Tokyo informed her, that, as a Japanese
citizen entering the United Kingdom as a student, she did not require a visa. She
only had to arrive in the United Kingdom with her passport, a letter from the
University of Manchester confirming her degree course and with written
confirmation of adequate financial resources. On 17 December 2001, the 1st and
2nd Complainants attended the Liverpool Public Service Caller Unit to inquire
about an extension of stay. There they were allegedly informed that they could not
even apply for an extension of a settlement visa because the 2nd Complainant did
not have entry clearance to enter the United Kingdom. It was alleged that the
Immigration Officer was extremely surprised that the Civil Status and
Registration Office in Gibraltar was not aware that one could not apply for leave
to remain in the United Kingdom as a spouse without an issued settlement visa.
Subsequently the 1st and 2nd Complainants upon their return to Gibraltar spoke to
the Executive Officer who further advised them that the only avenue available to
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them was to apply for a settlement visa. However, according to the 1st
Complainant the officer seemed unconcerned and insensitive with the entire
trauma they had endured. Given the advice the 1st Complainant had received he
and the 2nd Complainant attended an interview with the Officer on 20 December
2001 for the explicit, pre-arranged purpose of applying for a settlement visa. The
1st and 2nd Complainants reiterated that during the interview the Officer’s
behaviour was not what would be expected of a senior civil servant.

4.

The Office of the Ombudsman noted that the Head requested from the

Officer a written report on the alleged incident with the 1st and 2nd Complainants.
The Officer contended that the 1st and 2nd Complainants came to her office in
September 2001 in order to make a formal application for a visa, to enable his
spouse, a Japanese National to settle with him in the United Kingdom. The Head
contended that the meeting had taken four hours. Applications under this heading
attract a fee of £240.00. The Officer claimed she tried endlessly to explain the
ever so complex rules pertaining to immigration and residence rules. She
endeavoured to inform the 1st and 2nd Complainants in the meeting held in
December 2001 that they must be certain of their application even before applying
and attending the formal interview stage, as she was concerned that they might
incur the fee unnecessarily given that they had not yet decided to settle definitely
in the United Kingdom. She advised them that they might want to pursue the
possibility of applying to the Home Office for an extension of stay as a student.
As the Office of the Ombudsman understood it, the Officer at one point requested
to inspect the 2nd Complainant’s passport, presumably to read the visa attachment
contained therein. She asked the 2nd Complainant whether she had a visa to be
able to reside and remain in the United Kingdom as a student. The 1st
Complainant explained that Japanese nationals do not require a visa for entry into
the United Kingdom provided the aforementioned was satisfied. The Officer
contended that she informed the 1st and 2nd Complainant that she would have to
clear this with the British Embassy in Tokyo from which she would need to obtain
clearance as a matter of course, since the application was being lodged outside the
applicant’s country of normal residence. To her amazement the 2nd Complainant
unexpectedly went into a state of frenzy and left the Civil Status and Registration
Office, without lodging the application. The Officer was allegedly taken by
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surprise by her reaction and decided to terminate the interview. She further
advised the 1st and 2nd Complainant that obtaining an extension of stay as a
student would be the best way to proceed in this matter.
By letter delivered on 22 January 2002, the 1st Complainant wrote to the

5.

Head demanding an explanation regarding the alleged treatment and ill-prepared
advice he and his wife had received at the hands of the Officer in question.
By letter of reply dated 7 March 2002, the Head explained that no

6.

application was ever lodged and that no fees were paid. The Head emphasised that
the Officer had spent over 3.5 hours in December 2001 explaining to the
Complainants about United Kingdom Immigration rules in relation to settlement
visas. Furthermore, the Head claimed that the Complainants should have
understood that in spite of the large volume of visa work the Officer does, this
was the first time she was dealing with a Japanese national studying in the UK
and thus it is common standard practice to refer all applicants to the British
Embassy in their country of residence. Unfortunately given that when the
application was processed, the British Embassy in Tokyo was closed for the
Christmas holidays, written confirmation was not received until after the
Christmas vacations. The Head regretted that this whole matter had complicated
itself to an extent which he could not possibly have anticipated when he met the
1st Complainant in August / September 2001. By letter dated 19 March 2002, the
1st Complainant emphatically denied the Officer having spent 3.5 hours; above
all, the Complainant contended that she had spent 2 hours in which time she had
managed quite successfully to upset the 2nd Complainant. Finally, the 1st
Complainant informed the Office of the Ombudsman that an extension to the 2nd
Complainant’s extension of stay as a student had been granted.
The Complainant felt aggrieved at this whole situation and wrote to the

7.

Office of the Ombudsman to lodge a complaint against the aforementioned
Office.

8.

The Ombudsman noted that it was important to discuss and examine the

pertinent rules, regarding entry clearance contained within the General
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Instructions handbook issued by the British Home Office. It is common
knowledge that Japanese students do not require prior entry clearance to travel to
the UK, unless they have previously been refused entry to the UK, been deported
from the UK or have had another type of visa refused.

9.

The Ombudsman noted that at first instance, the 1st Complainant by virtue

of having been born in Gibraltar, having resided in the British Isles for over 3
years and having a right of abode in the United Kingdom, would in his opinion,
come within the ambit of the notion of people settled in the UK. Thus on the
premise that 1st and 2nd Complainants would have wished to settle in the United
Kingdom after the conclusion of their studies, it would have been advisable for
them to have applied for an initial settlement visa. However, the life span of a
settlement visa is of 12 months and thereafter they would have had to apply at the
London Home Office for an extension of such.

10.

The Ombudsman further noted that in so far as settlement visas were

concerned, for an applicant to qualify for admission as a spouse, the interviewer
must be satisfied amongst other things, that the sponsor was present and settled in
the UK, or was to be admitted for settlement at the same time as the applicant
arrived in the UK; the parties to the marriage had met; the marriage was
subsisting and each of the parties intended to live permanently with the other as
his / her spouse; there would be adequate accommodation for the parties and any
dependants without recourse to public funds in accommodation which they owned
exclusively, and that the parties would be able to maintain themselves and any
dependants adequately without recourse to public funds.

11.

The Ombudsman was satisfied that the Officer had given to the

Complainants the correct explanation, provided this was as contained in the report
that the said Officer submitted to the Head, the gist of which had been included in
the Ombudsman’s Report. In the absence of any independent witness the
Ombudsman was not in a position to ascertain what had been said during the
meetings held between the Complainants and the Officer, nor whether the
information given had been delivered in a manner which would have been fully
understood by the Complainants or not. Similarly the Ombudsman was not in a
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position to ascertain the allegations made by the Complainants with regards to the
manners and behaviour of the Officer which they claimed had been offensive.
The Ombudsman was conscious that the Complainants had been very upset, and
felt they had been offended by the Officer’s conduct. However, as stated
previously in the absence of any independent verification, he was not in a position
to rule that that there had been maladministration or otherwise. He declined to
form an opinion over this part of the Complaint.

12.

The Ombudsman took note that the Head had taken thirty-three days to

reply to a letter that the Complainant had sent him. (Complainants’ letter was
hand delivered on 22 January 2002 and replied 7 March 2002). The Ombudsman
concluded that this delay amounted to maladministration. He stressed the
obligation that the public administration has in answering letters promptly, or in
sending holding letters whilst complex matters are being looked into.

13.

The Ombudsman took this opportunity to remind those civil servants that

at all times they must be service minded, correct, courteous and accessible in
relations to the public. He also explained the view that given the complexities of
these issues, the Department should consider making available to the general
public a detailed leaflet explaining the different visa categories.

With this

recommendation and observation the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/351
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR FAILING TO ISSUE A MULTIPLE ENTRY VISA FOR
GIBRALTAR
1.

The Complainant felt aggrieved after the Civil Status and Registration

Office failed to issue a multiple entry visa for Gibraltar.
2.

The Complainant is a Moroccan national who married in the Marriage

Registry in Gibraltar on 30 January 1991. The Complainant has two children born
in Wedlock. The Complainant asserted that he, his Spouse, mother and father had
approached the Head of the Civil Status and Registration Office (hereinafter
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referred to as “the Head”) on numerous occasions, requesting a multiple entry
visa for Gibraltar. In each and subsequent attempt, the Head had always allegedly
dismissed their grievance, with a wait and see verbal reply.

3.

By letter dated 16 April 2002 the Office of the Ombudsman wrote a letter

to the Head requesting from the same a reason(s) why there had been a delay in
the granting of a multiple entry visa for Gibraltar. By letter dated 17 April 2002
the Head explained to the Office of the Ombudsman that he did not recall ever
having spoken to any of the persons mentioned regarding an application for a
multiple entry visa into Gibraltar. Further he asserted that the only representation
ever received regarding the Complainant was made by the Moroccan Association
representative. It was noted by the Head that the relationship between the
Complainant and his Spouse did not appear stable and he was not satisfied that
there was a genuine intention of establishing such a relationship in Gibraltar.
Finally, he stated that no visa application was ever lodged and therefore he refuted
any allegation of delay.

4.

It was imperative for the Ombudsman to comment on the law in this area,

especially after a European Regulation had been transposed by the notion of either
direct effect / non-direct effect into the Immigration Control (European Economic
Area) Ordinance, 2000. Regulation 1618 / 68 in particular, covers the families of
EC workers, which are nowhere mentioned in the Treaty. According to the
Regulation’s preamble, the elimination of obstacles to the free movement of
workers will require ensuring ‘the worker’s right to be joined by his family and
the conditions for the integration of that family into the host country’.

5.

The Ombudsman was of the opinion that the Complainant came within the

ambit of the interpretation of a Spouse and would have locus to apply for such a
permit of residence when he presumably proved that his marriage was not a
marriage of convenience.

6.

The Ombudsman felt that there had been no act of maladministration. The

Ombudsman noted that the Complainant needed to regularise his status in
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Gibraltar and then applying for a multiple entry visa. With those comments the
Ombudsman closed the case.

CASE NOT SUSTAINED
CS/352
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR NOT ALLOWING THE COMPLAINANT’S NEWLY BORN
DAUGHTER’S CLAIM FOR BRITISH CITIZENSHIP THROUGH THE
NOTION OF DESCENT
1.

The Complainant, a British Citizen, complained about her daughter not

having been able to claim British Citizenship per se (hereinafter referred to as
“BC”). The Complainant asserted at all times that the said child was entitled
through the notion of descent to be a BC.

2.

The Complainant’s daughter, (hereinafter referred to as “the Child”) was

born in Gibraltar. The Child’s birth was registered pursuant to the relevant
provisions within the Birth and Deaths Registration Ordinance. By operation of
law she is a British Overseas Territories Citizen (as amended) under section
15(1)(a) of the British Nationality Act 1981.

3.

Ever since the Child’s birth, the Complainant allegedly had been

arduously attempting to register her newly born daughter as a BC; however, she
alleged that this was denied by the Civil Status and Registration Office on each
and every occasion. The Complainant claimed that she had spoken to a Clerk at
the Civil Status and Registration Office on numerous occasions; however, she felt
that they kept asking her for documents about her father’s enlistment into the
British Army which she felt she had provided to their satisfaction. By letter dated
15 March 2002, the Complainant wrote to the Head of the Civil Status and
Registration Office explaining her predicament. By letter of reply dated 20 March
2002, the Head wrote explaining that she had to satisfy the provisions contained
within section 14(2) of the British Nationality Act 1981. However, the
Complainant felt that she had provided the Civil Status and Registration Office
with adequate information and wished the matter to be investigated by the
Ombudsman.
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4.

The Office of the Ombudsman deemed it necessary to examine firstly the

provisions of section 14(2) of the British Nationality Act 1981 (“the Act”).
Evidently, under section 14(2) of the British Nationality Act 1981 a person born
outside the United Kingdom before 1 January 1983 is considered to have acquired
British citizenship ‘otherwise by descent’ if that person’s father at the time of
birth was serving in Crown Service under the Government of the United
Kingdom, provided enlistment took place in the United Kingdom. The
Ombudsman asserted that in order for the Complainant’s daughter to acquire BC
‘by descent’ it was up to the Complainant to prove that the Complainant’s father
was enlisted in the United Kingdom as part of the British Army. The Ombudsman
said that it was clear that she had failed to provide the Civil Status and
Registration Office with a certified copy of the ‘Army Bible’. This being
conclusive evidence that her father had been listed in the British Army in the
United Kingdom.

5.

The Ombudsman pointed out that should the Complainant continue to

insist that her daughter was entitled to claim for British Citizenship, she could
claim via section 5 of the British Nationality Act 1981, hence by virtue of having
been born in Gibraltar of a British Overseas Territories Citizen father she was
entitled to register as a BC. In any case when the citizenship provisions of the
British Overseas Territories Act 2002 comes into effect the Complainant’s
daughter would become a BC automatically by operation of law.

6.

The Ombudsman felt there had been no act of maladministration. The

Ombudsman expressed the view that the Complainant would have to satisfy the
Department that her father was enlisted in the British Army by providing the
necessary documentation. However, the Ombudsman was puzzled as to why the
Complainant persisted in claiming registration as a BC by descent, when equally
effectively, she might well have claimed it under section 5 of the British
Nationality Act 2002, or alternatively she could have waited for the British
Overseas Territories Act 2002 to come into effect thus allowing the
Complainant’s daughter to become a BC automatically by operation of law. With
these comments the Ombudsman closed the case.
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/354
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR FAILING TO OFFER PROPER ADVICE ON
REGISTRATION AS A BRITISH CITIZEN
1.

The Complainant felt aggrieved after the Civil Status and Registration

Office failed to offer proper advice on registration as a British Citizen.
2.

The Complainant was at the time of writing this report residing in

Gibraltar with her partner, namely a Gibraltarian resident. As the Office of the
Ombudsman understands, she approached the Civil Status and Registration Office
regarding a prospective claim to British Nationality. At the counter she was
informed that she needed to produce originals of her father’s birth certificate, her
parents’ marriage certificate and her long birth certificate.

However, the

Complainant alleged that she was not informed about the possibility to her
claiming British Nationality.

3.

By letter dated 7 March 2002, the Complainant wrote to the Head of the

Civil Status and Registration Office (hereinafter referred to as “the Head”)
informing him that she had tried endlessly to enrol at the Employment Training
Board, but they kept refusing to accept her contract of employment as she was not
in receipt of an identity card. She further asserted that her father was born in
Scotland (United Kingdom) and had dual citizenship and would thus be entitled to
an identity card if she remained in Gibraltar for one year. By letter dated 25
March 2002 the Head replied by stating that non E.U nationals wishing to take up
an economic activity in Gibraltar should, in the case of those seeking to take up
employment, approach the Employment Training Board and have it confirmed
that there would be no objection in principle to the issuing of a work permit. He
further commented that residence permits and civilian registration cards are
normally issued for a maximum period of one year and are renewed annually
provided the Immigration authorities are satisfied that there has been no material
change of circumstances. There is no rule under which a residence permit is
issued after living in Gibraltar for one year. The Complainant maintained that she
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was not given an adequate written explanation as to how she might circumvent
the British Nationality Act 1981 (hereinafter referred to as “the Act”) in order to
claim British Citizenship.

4.

The Ombudsman was of the opinion that an exposition of the law was

needed in order to interpret the Act correctly. The Ombudsman contended that the
Complainant was born on 7 January 1980. The national status after 1 January
1983 of a person born before that date frequently depends upon the status the
person had, or would in hypothetical circumstances have had, under the British
Nationality Acts 1948 to 1965. Although now repealed, the British Nationality
Acts 1948 to 1965 will continue to be of relevance during the lifetime of anybody
born up to and including 31 December 1982.

5.

The Ombudsman was of the opinion that by virtue of section 11(1) of the

Act the Complainant might well have been entitled to claim British citizenship.
The person must have been, before commencement of the British Nationality Act
1981(i.e. 1 January 1983) a citizen of the United Kingdom and Colonies and
secondly must have had the right of abode in the United Kingdom under the
Immigration Act 1971. As it was the Complainant was a citizen of the United
Kingdom and Colonies on commencement (i.e. 1 January 1983.) through
operation of law and had the right of abode in the United Kingdom by virtue of
the Immigration Act 1971.

6.

The Ombudsman noted that the Head had not answered fully the letter sent

by the Complainant. The Ombudsman expressed the view that in future letters
must address all outstanding issues contained therein. In this instance the Head
omitted to inform the Complainant about the possible avenue of registering as a
British Citizen. This omission amounted to maladministration. The Ombudsman
took this opportunity to remind civil servants that quality replies must be given at
all times. With this observation the Ombudsman closed the case.
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CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/401
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR ITS REFUSAL TO GRANT THE COMPLAINANT AND
HER FAMILY A CERTIFICATE OF PERMANENT RESIDENCE
1.

The Complainant was aggrieved because the Civil Status and Registration

Office (the CSRO) had refused to grant her and her family a Certificate of
Permanent Residence.

2.

The Complainant, her partner and their two children were British Citizens

who at the time of writing had been in Gibraltar for over a year. The couple’s
children were receiving state education in Gibraltar and both the Complainant and
her partner were in full time employment. When the complaint was first made to
the Ombudsman the lease for their apartment had been about to expire and they
had been asked to vacate the premises at the end of that month. The Complainant
explained to the Ombudsman that she had been looking for alternative
accommodation but she could find nothing for less than £500.00 per month a sum
that they could ill afford. She had also made enquiries about purchasing a
property but they could not borrow more than £52,000. In desperation, she went
to the Housing Agency to enquire about eligibility to Government Housing. They
were referred to rule 4(b) of the Housing Allocation Scheme (Revised) 1994,
which states as follows:
The following persons are eligible to apply for Government housing –
persons who are registered in the Register of Gibraltarians.
persons who are not registered Gibraltarians but who at the time of
application have a right of permanent residence.

3.

Since the Complainant was not a registered Gibraltarian and did not have a

right of permanent residence, she was not eligible to apply for Government
housing, she was allegedly advised to rent accommodation in Spain.
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4.

The Complainant then approached the Civil Status and Registration Office

requesting that it inform the Housing Agency that she did have a Right of
Permanent Residence. This was refused to her because she had not been in
Gibraltar for a sufficient period of time. The Complainant was offended at the
irony of the fact that at a time when Gibraltarians were proudly acclaiming their
Britishness, a British Citizen and her family had been told that they had no rights
in Gibraltar as far as housing was concerned and that they had better go to Spain.

5.

This complaint raised two issues these being whether the Civil Status and

Registration Office did commit maladministration by refusing to certify that the
Complainant did not have a right of permanent residence in Gibraltar and a more
fundamental question which was whether rule 4 of the Housing Allocation
Scheme (Revised) 1994 breached the social provisions of European law.
Section 28 of the Immigration Control Ordinance states as follows:
“The Governor may, in his absolute discretion, grant a certificate of
permanent residence to any person whosatisfies the Governor that Great Britain is his country of origin; and
in the opinion of the Governor, is of good character and is likely to be
an asset to the community.

6.

The CSRO explained to the Ombudsman that it had always been the

policy of the Government of Gibraltar that such certificates were only issued to
people who had been in Gibraltar for a considerable period of time, had purchased
property locally and their general circumstances showed that ‘they had cast their
lot with Gibraltar’. This was not the case with the Complainant who had only
been in Gibraltar for a year and whose only reason for requiring the certificate
was to be entitled to apply for Government housing. The CSRO further referred
the Ombudsman to the provisions of the Immigration Control (European
Economic Area) Ordinance 2000. Sections 41 and 42 of the Ordinance give
qualified persons the right to reside and pursue economic activity in Gibraltar and
Section 43 defines the term ”qualified person” inter alia as a worker, a selfemployed person or a provider or recipient of services, terms which were satisfied
by the Complainant and her partner. Qualified persons are subject to immigration
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control and can be required to depart from Gibraltar by virtue of the provisions of
section 50F of the Ordinance, which gives the Principal Immigration Officer the
right to require a European Economic Area National to leave Gibraltar in certain
circumstances. The CSRO pointed out that entitlement to remain in Gibraltar
permanently is provided for under section 50B of the Ordinance, the terms of
which the Complainant and her family did not satisfy.

7.

The Ombudsman accepted the CSRO’s arguments but pointed out that

when formulating an opinion, the Ombudsman is not limited to a strictly legal
interpretation of Government activities, but rather considers all factors in
commenting on their fairness, and the action complained about may be considered
unreasonable or unjust, even though it may have been done within a legal
framework. Also, the Ombudsman is neither an advocate for the Complainant or
the Department or Agency concerned, but is obliged to view and formulate his
opinions, not in a partisan manner, but taking into account all other relevant
considerations. Taking the above into account, the Ombudsman was of the view
that ‘ideally’ it would have been preferable if the CSRO had granted the
Complainant the required certificate. The Ombudsman pointed out that in his
opinion it was not correct to differentiate between British Citizens who were
Gibraltarians and fellow citizens who were not, although he agreed that the
Gibraltar Government’s primary duty is to provide housing to Gibraltarians.

8.

The Ombudsman then referred to rule 4 of the Housing Allocation Scheme

(Revised) 1994 and said that it had to be seen whether it was entirely compatible
with European law. The Ombudsman pointed out that this report was not the
appropriate forum for discussing this matter. However, this matter should be
looked into.

9.

The shortage of housing is one of the major problems faced by the

Gibraltar Government and the population at large. To date and until the
Government builds new flats the only source of empty apartments is through
natural wastage and for this reason empty apartments are only allocated to
registered Gibraltarians or to foreigners holding a certificate of permanent
residence. The Ombudsman said that this state of affairs was lamentable and in a
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situation in which Gibraltarians had to rent accommodation in Spain due to the
lack of affordable rental accommodation in Gibraltar, rule 4 was understandable.
However, it was imperative that another source of housing be found. The old
town, which has many derelict buildings, would have to be regenerated and
private landlords would have to be encouraged to rent their premises at affordable
prices. For this to happen the Landlord and Tenant Ordinance would have to be
amended. The Ombudsman pointed out that there was much that could be done to
stimulate the whole area of housing in the private sector to the benefit of landlords
and would-be tenants alike, thus easing the pressure on Government.

10.

The Ombudsman gave serious consideration to all of the views expressed

and ruled that given the realities of Gibraltar’s geographical and socio-economic
limitations, the Government of Gibraltar had no option but to restrict the
provision of Government housing to native Gibraltarians. Mindful of this, the
Ombudsman was of the opinion that the CSRO, being duty-bound to act in
accordance with this reality, had not committed an act of maladministration, even
if perhaps, in the realm of what should be an ‘ideal scenario’, the current situation
may not have been perceived to be wholly fair or just. With these words, the
Ombudsman closed the report.

APPENDIX 2

Page 87

APPENDIX 2

Page 88

CASE NOT SUSTAINED
CS/383
COMPLAINT AGAINST COMPANIES HOUSE (GIBRALTAR) LTD FOR
NOT PROVIDING ITS CUSTOMERS WITH RECEIPTS SPECIFYING
THE NAME &/OR COMPANY NUMBER OF THE COMPANY ON
BEHALF OF WHICH DOCUMENTS ARE FILED
1.

The Complainant approached the Ombudsman explaining that part of his

work as a company manager entailed filing documents at Companies House
(Gibraltar) Ltd (Companies House) on behalf of client companies. He complained
that the receipts issued by Companies House in return for the filing fees paid did
not specify the particulars of the companies on behalf of which the filing fees had
been made. This he alleged was conducive to confusion and uncertainty in his
company management department.

2.

The Complainant at the time of writing was a company manager and part

of his work entailed filing documents at Companies House on behalf of his client
companies. Current practice at Companies House is that when filing fees are paid
by a company manager on behalf of several companies a receipt is issued in
favour of the professional or firm presenting a group of documents for filing. The
receipt does not particularise the details of the company on behalf of which the
documents are filed. The Complainant approached the Ombudsman explaining
that this practice was unfair in that it provided the professional with no evidence
that he had filed the document in time. As an example he mentioned the case of a
client company on behalf of which he filed documents on 11 January 2001. He
claimed that the documents had been lost by Companies House, something he
could not prove because the receipt did not set out the details of the companies
concerned. Staff at Companies House claimed that they had been sent back to him
for amendment, something that the Complainant denied. Companies House
responded to this accusation by explaining that its internal procedure ensured that
such a thing could not happen. When a document is filed at Companies House the
document name is written down. The document is then processed and its details
noted. The information is then inserted into the database and the actual document
is finally filed. What this means is that if a document that has not gone through
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this procedure has gone astray Companies House knows that the document must
have been returned to the customer.

3.

Companies House confirmed that when a professional or a firm presents a

number of documents for filing and filing fees are paid, the receipt sets out the
number of documents filed and the cost of each category of documents. These are
issued in favour of the professional or the firm that filed the documents and it
does not show the particulars of the companies on behalf of which the documents
were filed. The reason for this is that it is the person/firm doing the filing and
paying the filing fees that is the customer of Companies House. The companies on
behalf of which the filing fees are being paid are the clients of the
professional/firm. Companies House makes the receipts out to its own customers
and it is up to the professional/firm to make its own arrangements with its client.
It was also explained, that some local firms file a very large number of documents
every year, far more than the Complainant does, and they have never complained
about the system. The system works very well explained Companies House, and
there is no need for it to be changed just because the Complainant has difficulty in
coping. 100,000 documents are filed every year in Gibraltar added Companies
House, and the very few firms that complain about the lack of individual receipts
are those that have the highest rates of documents being returned to them for not
being properly filled in. Companies House further explained that its integrated
computerised system updates the database immediately when a document is
processed and the Companies House Gazette (the Gazette) is generated from this
database. The Gazette can be viewed on the Companies House notice board or
purchased at the cost of £5.00 per week and it constitutes the receipt for all
documents filed.

4.

The agency under investigation was of the opinion that the system

currently in place was the best one possible and anything on the lines of what the
Complainant was demanding would have amounted to a disservice to its clients
and be an act of maladministration.
COMPANIES HOUSE GAVE TWO REASONS FOR NOT BEING ABLE TO
GIVE INDIVIDUAL RECEIPTS:
APPENDIX 2

Page 90

(i)

An average of 87 receipts are issued per day for which a full time

experienced cashier is allocated. 100,000 documents are filed every year. To issue
an individual receipt for each document would represent 100,000 receipts, an
average of 400 receipts per working day. Four extra cashiers would be necessary
to do this and Companies House does not have the resources for such huge costs
within the limited increase of fees accepted during these past eight years. Some
firms file hundreds of documents at the same time, 13, 026 documents were filed
during January 2002, and if an individual receipt would have to be issued for each
company, Companies House would not be able to cope.
(ii)

To issue a receipt for each individual document would imply that the

document is accepted on payment and this is not the case. A document is only
accepted once it is checked and entered in the database that produces the Gazette.

5.

Companies House then added that even when the Government of Gibraltar

managed the Registry of Companies individual receipts were never issued for
each document filed. The Complainant rejected these arguments. He said that the
receipts did not have to constitute a receipt for the documents in question; they
could specify that this was solely a receipt for sums received from a specific
company, setting out the company name and number. If it is possible for the
cashiers to print out the receipt on the spot, they should do so and if not it could
be sent to the customer by post. As regards the claim that Companies House did
not have the financial resources to employ extra cashiers the Complainant said
that Companies House has the duty to provide the best possible service to the
public, and that the argument that they lacked the resources to employ more
cashiers was unacceptable.

6.

The Ombudsman considered the Complainant’s arguments very seriously.

He understood why this matter had been brought to his attention and he agreed
that in principle if Companies House received money in filing fees a receipt
should be given showing what company the fees were from. As a company
manager, the fees were not from the Complainant nor from his firm, rather the
fees were from the individual companies and the receipts should specify this
accordingly. He recognised however the fact that practical difficulties made this
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extremely hard to do and it was his opinion that Companies House could not be
guilty of maladministration for not implementing a scheme that by its own
admission would be a very costly thing to do. Seeing the importance of the
question was a matter of natural justice and equity for the Complainant the
Ombudsman referred the matter to the ‘Complaints Adjudicator for Companies
House’ who is a member of the ‘British & Irish Ombudsman Association’. In his
reply the Adjudicator said as follows:
“I would consider the practice of Companies House (Gibraltar) Ltd. to be
perfectly acceptable. In an ideal world, things would be different but it is
reasonable to take account of the economic burden that would accompany
the provision of individual receipts.”

7.

In an attempt to help solve the problem to the satisfaction of both sides the

Ombudsman suggested a system, which was subsequently suggested also by the
Complaints Adjudicator. He suggested that company managers wanting a receipt
should supply a copy of the covering letter, in which he should list the companies
whose documents are being filed, and a stamped, self addressed envelope. Staff
would then tick off the companies listed against the documents filed and return
the copy letter in the envelope. This is the system which is apparently in force in
the Cardiff, Wales, Companies House. Our Companies House could not accept
this system. It explained that the suggested procedure would represent a step
backwards. If implemented it would mean reverting to a manual paper system
with the follow up this would require. Companies House explained to the
Ombudsman what providing the service that the Complainant was demanding
would mean. The aim of Companies House was to minimise paperwork, minimise
beaurocracy, and to provide a quick and efficient service. Its ultimate aim was to
enable its clients to file documents online without having to visit its premises at
317 Main Street. The system the Complainant was demanding signified a return
to paperwork. It would have meant a substantial increase in the number of
cashiers whose job would have been just be to write out hundreds of receipts in a
single working day. It would have implied the added paperwork of asking for a
receipt from the client when a document was returned to him/her for amendment,
something that today was unnecessary. Companies House insisted that if it were
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to adopt the Complainant’s proposal a new complaint for maladministration
would be justified and in fact it would plead guilty. As professionals such a
proposal could not even be contemplated. It then added that the European Council
First Company Directive as amended by the Simplification of Legislation on the
Internal Market process 1998 requires that all European registries provide for
filing of documents by electronic means. Companies House (Gibraltar) Ltd was at
the time of writing in the process of complying with this directive and any return
to manual procedure would be a retrograde step.

8.

The Ombudsman said that administrative maladministration occurs when a

department or agency, whilst having the means to render its services in
compliance with its obligations, duties and policies fails to provide these services.

9.

In this case and as far as it could be ascertained this agency was at the time

of writing, providing the services that it was duty bound to give. In any event it
was giving the type of service it had always given, and continued to provide the
same quality of service to all its clients without any kind of distinction or
prejudice.

10.

The Ombudsman said that there was no doubt that the service any

department or agency provides can always be improved, and that improvements
should and must be encouraged. Similarly it could be argued that the service this
particular agency provides could be enhanced. However it does not necessarily
always mean that not introducing the desired improvements at any given time
constitutes perversity or any other wilful act, which might amount to an act of
maladministration.

11.

The question the Ombudsman asked himself was, whether the

Complainant was right in claiming that Companies House was defaulting in its
service to its customers or whether Companies House was providing the public
with the services it was duty bound to provide and in the best possible way.

12.

After giving careful consideration to both sides of the argument the

Ombudsman declared that he was unable to rule against Companies House in a
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matter such as this one that went to the very heart of its policy of service. The
Government of Gibraltar had entrusted the directors of Companies House
(Gibraltar) Ltd with the task of operating the companies registry to the best of
their professional knowledge and experience and the Ombudsman ruled that this
was being done. With these words the Ombudsman closed the report.
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CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/272
COMPLAINT AGAINST THE DEPARTMENT OF EDUCATION AND
TRAINING FOR NOT TAKING SUFFICIENT ACTION TO PROMOTE
THE ACADEMIC DEVELOPMENT OF THE COMPLAINANT’S
DAUGHTER
1.

The Complainant’s four-year-old daughter, [the child] is blind.

The

Complainant felt that the Department of Education and Training had not done
enough to address her daughter’s disability. The Complainant’s grievance was
threefold:
•

there were no qualified teachers for the visually impaired in
Gibraltar, and those currently in training would qualify in the year
2003;

•

no video conferencing facilities had been set up to assist [the
child]’s class teacher and classroom aide;

•

the Complainant felt she had not received adequate information
regarding her daughter’s progress and the Department of Education
and Training’s future plans to ensure her daughter’s academic
development.

2.

[The child] had just commenced her first school year, and the Complainant

was concerned that there was no one sufficiently qualified to assist her class
teacher and her classroom aide. The Complainant claimed that [the child]’s
classroom teacher had encountered difficulties including [the child] in classroom
sessions and was understandably uncertain as to how to deal with a visually
impaired child.

However the Special Needs Advisor for the Department of

Education and Training, stated that, although she understood the classroom
teacher’s uncertainty in handling a new situation, the classroom teacher had
received adequate training and support. For more than a year prior to [the child]’s
inclusion in her class, the classroom teacher had been present when Qualified
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Teachers for the Visually Impaired had visited from the UK and had received
support and training from them, as well as from the Special Needs Advisor
herself.

3.

The Complainant was of the opinion that both [the child]’s class teacher

and classroom aide required the guidance and supervision of a Qualified Teacher
for the Visually Impaired in Gibraltar. Though she was aware that two local
teachers had commenced training, they would not obtain adequate qualifications
until September 2003. At that point, [the child] would be six years old, in her
third year at primary school. The Complainant felt it was important that [the
child] should also receive properly guided teaching throughout her first and
second years at primary school, since these years would set the foundation for her
future academic development.

4.

Clearly, though visits from UK experts in the field of visual impairment

were arranged for [the child], these were scheduled to take place on a term by
term basis. The Complainant felt this was not sufficient, particularly considering
the fact that [the child]’s class teacher was finding [the child]’s inclusion into
classroom teaching rather problematic.

5.

The Complainant had also pointed out that [the child]’s classroom aide

had a very large workload, and that her main duties were adapting [the child]’s
schoolbooks to Braille and making them easier for [the child] to read. The
Complainant felt that the classroom aide would also benefit from supervision and
guidance of a qualified teacher for the visually impaired, since she was not
particularly experienced either in Braille or in the teaching of visually impaired
children.

6.

On this point, the Special Needs Advisor made the following comments:

the same as all reception year pupils, [the child] did not attend school full time – it
would not be until the third term that she would attend school in the afternoon as
well as in the morning. Throughout this time, the classroom aide would be in
employment for 37 hours weekly, where she would make books and other items
used in class more tactile and easier for [the child] to assimilate. At that early
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stage in [the child]’s education, the Braille aspect of the classroom aide’s duties
was minimal.

In addition, the classroom aide would obtain supervision and

guidance from the QTVIs visiting from UK, from the Special Needs Advisor and
from the other qualified teachers in [the child’s primary school].
Provision of local Qualified Teachers of the Visually Impaired

7.

The Complainant felt aggrieved because in a letter addressed to her, dated

26th September 2000, the Government Minister responsible for the Department of
Education and Training made the following statement:
“we hope that when [the child] moves on from pre-school to first school
she will be attended by a specially qualified teacher who will undergo
training during the forthcoming academic year.”

8.

As a result of this statement, the Complainant expected a QTVI to be

available as from the point that [the child] commenced first school, (i.e.) as from
September 2001. Instead, two local teachers embarked upon a long-distance
learning course on visual impairment in September 2001. The course should be
completed in 2003, when the teachers would attain QTVI status.

9.

In a letter dated 29th November 2001, the Special Educational Needs

Advisor outlined the local recruitment process as follows:
•

“I received details of the course in late July ’00,

•

Funding was immediately identified and approval for the necessary
spending granted.

•

In August ’00 we secured a place on the course.

•

In September ’00 I circulated the offer of training in V.I. to teachers in
all schools,
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•

Replies were received in October ’00 (all planned and detailed in the
Plan of Action sent to parents on 28 July ’00). The recommendation
was to train one teacher. However, when three teachers showed an
interest, rather than select one, the Director of Education & Training
approved training for all three. One of the teachers withdrew soon
after this, so that we had two teachers embarking on the course in
September ’01, one of whom has now had to withdraw due to personal
circumstances (during this year we shall be recruiting another teacher
to start the course next September.”)

A grievance put forward by the Complainant was that the Department of

10.

Education and Training had chosen to train the local teachers via a long-distance
course, as opposed to undertaking the course as part of full-time university
education. This meant that instead of attaining QTVI status in one year, the local
teachers would take two years to complete the course.
This issue was also dealt with in the above-mentioned letter:

11.

“The reason for local teachers taking the course by distance learning is
that that is the way that most teachers in the UK acquire their QTVI status.
•

Normally teachers acquire a degree, then a Post-graduate Diploma in
Education (PGCE), then they acquire teaching experience, and then they
specialise, for example, as QTVIs.

•

By this time they have normally also acquired families and commitments
that preclude them from living in another part of the country (all
universities do not offer this course!)

•

Individuals do not normally fund their own QTVI training: their studies
are funded by their Local Education Authority or similar body. Distance
learning is a way of training specialists while still keeping them in
employment – you may know that teacher recruitment and retention is a
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major problem in UK, particularly in areas of specialism. This applies
similarly to local teachers.”

12.

A question put to the Special Needs Advisor was whether the one-year

V.I. course was available, and, if so, if it had been offered to local teachers,
particularly those on the supply list.

It was assumed by the Office of the

Ombudsman that newly qualified teachers just returned to Gibraltar and lacking
an offer of permanent employment might find the opportunity to train for Q.T.V.I
status in the UK more attractive than the more established teachers.

13.

By a telephone conversation held on the 6th December 2001, the Special

Needs Advisor informed the Office of the Ombudsman that she did not know if a
one-year full-time course in V.I. was available in the UK. She stated that the UK
Educational Service for the Visually Impaired had recommended the distancelearning course, and that the teachers employed in the UK Educational Service
had all undertaken distance-learning courses. The Special Needs Advisor stated
that newly qualified teachers on the supply list would not have been offered the
opportunity to undertake the Q.T.V.I. training, on the basis that teachers on the
supply list are new to the Department of Education & Training, and that such a
responsibility would not have been entrusted to teachers with who the Department
was not well acquainted, and who would be lacking teaching experience.

14.

However, the Complainant was concerned by the fact that, when the

course was originally offered, three teachers were recruited. Since then, two of
the teachers had withdrawn from the course. The Complainant was worried that,
should the remaining teacher also withdraw, [the child] would be much older than
the planned six years old before there was a QTVI in Gibraltar.
Need for a local Qualified Teacher for the Visually Impaired in [the child]’s
first and second years at primary school

15.

The Complainant was concerned at the lack of a Qualified Teacher for the

Visually Impaired in Gibraltar for the duration of [the child]’s first and second
years at primary school.
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Advisor in her letter dated 9th October 2001, where she stated: “[the child] has an
excellent early years teacher with many years of teaching experience.

The

education Service for the Visually Impaired places a great deal of value on the
expertise of staff experienced in ‘early years education’.”

16.

The Special Needs Advisor then proceeded to quote from a letter written

by the Deputy Headmaster of the UK Educational Service for the Visually
Impaired to the Director of the Department of Education and Training. The letter
addressed [the child]’s first years of primary education.

The Deputy

Headmaster’s advice reads as follows:
“The Education Development Plan (EDP) for [the child] stipulates an
intention to appoint a teacher as soon as possible who will undergo
training in the academic years 2001/2003 in order to gain a specialist
qualification in visual impairment and become a qualified teacher of the
visually impaired. In order to meet the needs of [the child] in the long
term, there is no doubt that a qualified teacher of the visually impaired
will be necessary in Gibraltar. However the lack of a qualified teacher at
this early stage should work in the long term interests of [the child] for the
following reasons:
There is no guarantee that a qualified teacher of the visually impaired
would have any early years experience and such a factor may not anyway
be the most important criterion when appointing a teacher to be
responsible for the visually impaired, as we need to consider [the child]’s
long term needs.
The existence of a qualified teacher at this stage could have resulted in
accountability for [the child]’s education being abdicated to such a
person. Because no such person exists, a wider range of people within the
nursery and school have assumed accountability. It is beneficial to [the
child] for there to be a collective responsibility with respect to meeting her
diverse needs and even in a large service such as our own, the real
expertise lies in the collective nature of it.
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At this early stage, besides the parents, the most valuable resource to [the
child] is access to staff experienced with early years children.

It is

important that we focus on the needs of [the child] first and implication of
visual disability second. Whilst having regard to the implications of visual
disability is crucial, knowledge of the nursery and early years curriculum
and approaches is probably more important…It is my professional
judgement that at this stage, [the child]’s needs can be met appropriately
at [the child]’s nursery and primary school with access to the collective
expertise of our service who can advise and support staff and [the child],
through the provision of training, classroom support and monitoring on a
termly basis or as deemed necessary and appropriate.”

17.

These views were reinforced by the Headteacher of the Educational

Service for the Visually Impaired, in an e-mail sent to the Special Needs Advisor
on the 4th December 2001:
“You have also asked me to comment on the necessity for a resident QTVI
in Gibraltar. Whilst I can fully understand the parental perception of the
need for this, I find myself in full agreement with Peter’s previous
comments. The most critical element in ensuring a sound basis for ongoing success is the high quality teaching and support [the child] receives
on a day to day basis from the staff at [the child’s primary school]. As
with any blind pupil, monitoring of these arrangements by a QTVI is
naturally important but the current support for [the child] is not dissimilar
to the model we would use with a contemporary pupil here in the UK,
particularly if one accepts the use of video conferencing as the equivalent
of a QTVI advisory visit to the school.

18.

Additionally, with your longer term planning to acquire QTVI status for

[the local teachers], supplemented as necessary with on-going consultancy from
ESVI, I feel your strategic arrangements for [the child] to be fully appropriate and
sufficient at this time and should needs change we will of course advise you
accordingly.”
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Arrangements to be made for the local teacher training for QTVI status once
he is qualified

19.

The Complainant was unsure as to how the Department of Education and

Training was planning to deal with the QTVI’s extra responsibilities once they
qualified in September 2003.

She was concerned that the QTVI might be

expected to undertake ancillary duties involving [the child] without the creation of
a specific post for the QTVI, or without the QTVI receiving extra payment.

20.

This question was addressed by the Special Needs Advisor in her letter

dated 29th November 2001: “The plan is to use the expertise of local QTVIs on
an advisory basis, viz, they will be paid over and above their salary for all the
time spent in advising, monitoring, attending any meetings out of their working
hours, and for preparation of any of the foregoing.”
Visits from UK Qualified Teachers for the Visually Impaired

21.

The Department of Education and Training made arrangements for a

Q.T.V.I from the UK to visit Gibraltar once a term, which the Complainant felt
was not sufficient. In her letter dated 4th October 2001, the Special Needs
Advisor made the following points on this issue:
“This arrangement [at least one termly visit from a UK QTVI] allows for:
•

three full ‘school’ days for advice and on-the-spot training for the
teacher and the classroom aide

•

planning and liaison meetings with Headteacher, Special Educational
Needs co-ordinator, classteacher and classroom aide (in ‘non-contact’
time), GHA’s Senior Occupational Therapist (who gives [the child]
regular practical sessions on access and mobility)

•

at least two liaison/planning/advisory meetings with the Education
Adviser (Special Educational Needs)
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22.

A QTVI in England normally offers one visit either weekly or fortnightly,

of one or two hours’ duration, to carry out their liaison, planning and advice to the
blind child’s classroom aide (nowadays usually referred to as Learning Support
Assistant or LSA.) By having an experienced QTVI coming to Gibraltar, we
actually gain, both in the amount of time we get, and also in the number of people
who benefit from the direct contact with the visiting expert.”

23.

The Office of the Ombudsman pointed out that this arrangement did not

give [the child]’s classroom teacher or her classroom aide access to a QTVI on a
weekly or fortnightly basis, so that any problems occurring could be dealt with
promptly – under the current system problems could only be dealt with on a term
by term basis. The Special Needs Advisor responded by asserting that the UK
Educational Service for the Visually Impaired could be consulted at any time via
fax, e-mail or telephone, and that it was not necessary to wait until a QTVI visited
Gibraltar.

24.

In a report written in September 2001, the support teacher for the

Educational Service for the Visually Impaired, stated that there should be another
visit in early 2002, or “as necessary”. The Office of the Ombudsman considered
that the number of visits necessary was left open to interpretation. In view that in
the year 2000/2002 five visits from UK experts were arranged, the Office of the
Ombudsman asked whether it would be necessary to plan five visits for the year
2001/2002, as opposed to one visit per term. In response to this enquiry, in her
letter dated 29th November 2001, the Special Needs Advisor stated:
“The number of visits per year is not left to ‘interpretation’- they are
arranged ‘as necessary’ by serious-minded, caring, professional people.
This is not ‘unfortunate’ but rather very fortunate, because it means that
although the arrangement is for one visit per term, the Director of
Education & Training has not restricted us to just that. He will take advice
from us, in the knowledge and confidence that first and foremost we have
the interests and needs of [the child] in mind and at heart. He knows that
we will request and arrange for the support needed as and when it is
needed, and that we will not work arbitrarily – picking a number, be 3 or
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5 or any other! – and knowing that the ESVI will not recommend more
visits than are necessary, however attractive it may be for their own staff
to come to Gibraltar for a week’s attachment!”

25.

Regarding visits from UK QTVIs, an e-mail from the Headteacher of the

Educational Service for the Visually Impaired to the Special Needs Advisor
specified the following:
“I am pleased to confirm we will be able to meet your requirements and I
suggest the following dates for further QTVI visits.
Spring Term Consultancy- [support teacher]
Week beginning 14 January 2002.
Mobility Assessment/Consultancy – [deputy headteacher]
Week beginning 11 March 2002
Summer Term Consultancy – [support teacher]
Week beginning 27 May 2002

26.

With regard to your request for a consultancy visit from our ICT co-

ordinator, whilst I would be happy to arrange this, I suggest it would be helpful to
discuss your specific ICT needs with [the support teacher or the deputy
headteacher] who may be able to resolve the issues for you at this stage. If this is
not possible, then a visit from our co-ordinator will be arranged.”
Provision of video conferencing facilities

27.

The Complainant felt that as the assistance of a qualified teacher of the

visually impaired would not be provided until [the child] was six years of age, it
was doubly important for video conferencing facilities to be made available.
Such facilities would be invaluable to both [the child]’s class teacher and her
classroom aide, since they would provide a direct link to Educational Services for

APPENDIX 2

Page 104

the Visually Impaired. Any questions or queries could be dealt with quickly and
efficiently, and [the child]’s progress could be monitored closely by UK experts.

28.

Indeed, in a report written on the 18th September 2000,

Deputy

Headteacher of the Educational Service for the Visually Impaired made the
following recommendation:
“…there will inevitably be a reactive element when meeting the needs of a
blind child in a mainstream setting; video conferencing facilities will
enhance liaison opportunities and help to meet these needs.”

29.

Indeed, in a letter dated 16th October 2000, the Complainant was assured

by the Special Needs Advisor that “Our good links with the ESVI will be further
strengthened through the video links we are currently setting up.”

30.

The Complainant maintained that, almost a year later, no video conference

links had been set up, and that no explanation had been provided for the delay.

31.

In a letter dated 4th October 2001, the Special Needs Advisor provided the

Office of the Ombudsman with the following explanation:
“As soon as [the child] started in the nursery last year, we began to make
arrangements to set up the video conferencing. The ESVI ICT technician
at the time said that all that was required was a video camera at each
establishment, and the connection via the e-mail. Hence our confidence,
and indeed excitement, at the thought that we would be benefiting from
this facility by the end of October 2001!

32.

One of the other Education Advisers (who has particular expertise in ICT)

and the school’s ICT co-ordinator worked on this with the ICT technician in the
ESVI, and actually set up the system. However, the quality of the image was very
disappointing. As well as the image being rather small it also operated with a
time-lapse, which was also rather frustrating and impractical. Therefore, we were
obliged to give up on using this simpler system and to opt instead for the more
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sophisticated and more complicated video-conferencing system which is being set
up now.

33.

All this process of trial and error takes time. Neither the ESVI nor the

Department of Education & Training had ever set up video-conferencing facilities
before. It had to be done by the teachers, as there are no ICT technicians that we
can call on to do this.

34.

We also had difficulty getting a high-speed telephone line which is

needed. This is being addressed by Nynex at present.

35.

A new computer had to be ordered especially for the video-conferencing,

which meant that we had to find additional funding, which also takes time. The
computer and a concept keyboard for [the child]’s use have now been received
and have been sent on to the school.”

36.

It was pointed out that the Complainant had not been informed of the

difficulties encountered in setting up the video-conferencing facilities. In a letter
dated 9th October 2001 the Special Needs Advisor affirmed that “We have
reviewed our communication with [the child]’s parents”

37.

On the 25th October 2001 the Office of the Ombudsman contacted the

Headteacher of [the child’s primary school], to enquire about the setting up of the
video conferencing facilities. The Headteacher explained that the delay in the
setting up of the system had arisen due to the fact that the requisite high speed
telephone line had taken a long time to be installed. Although the telephone line
had been installed by that date, the Headteacher explained that the school was
experiencing problems with the PC and that a modem had to be fitted.

38.

By the 8th November 2001 the modem had been fitted. The Headteacher,

the Minister for Public Services and the IT co-ordinator conducted a trial run, to
see if the equipment was in working order. The trial run was not successful – the
telephone line then had to be reviewed by Gibraltar Nynex Communications. The
Ombudsman contacted the Complainant to ensure that she would be informed of
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the reasons behind the latest delay in the setting up of the video-conferencing
system. The Office of the Ombudsman noted that the Headteacher and the IT
technician had given up their free time (lunch break on the 8th November 2001) to
attend to the issue of the video-conferencing facilities. It was also noted that the
Headteacher was dealing with this issue in addition to shouldering all her other
duties.

39.

By the 29th November 2001, the video-conferencing facilities were up and

running.

However, it was then discovered that the system in place in the

Educational Service for the Visually Impaired was not compatible with the system
in Gibraltar. As stated by the Special Needs Advisor : “the ESVI in Hull are
currently upgrading their own system in order to make theirs compatible with the
quality of ours – to date I am unable to say when their system will be completely
operational.”

40.

The Special Needs Advisor pointed out that, like the Department for

Education and Training, the ESVI in Hull was also using a video conferencing
system for the first time.
Use of the video-conferencing facilities once they are fully operational

41.

The Complainant wished to find out how the Department of Education and

Training was planning to use the video-conferencing facilities once they were
fully operational. This point arose as a result of a comment made in Support
Teacher of the Educational Service for the Visually Impaired assessment report,
dated September 2001:
“I re-iterated the importance of careful forward planning/brainstorming
between the teacher and support assistant to ensure that the latter is able
to prepare and adapt any materials for [the child] as necessary, or even
withdraw her from an irrelevant activity to concentrate on some Braille
practice. It is necessary to understand how the teacher is to present a
particular topic or lesson and the order of visual aids which she is
presenting to the class (if possible). It would be preferable if a set time
APPENDIX 2

Page 107

were allocated to planning each week. If this was a time I [the support
teacher] could also be available via video conferencing, all the better.”
The Office of the Ombudsman considered that this recommendation

42.

would lead to a weekly meeting with the UK QTVI via video-conferencing,
where the classroom teacher and the classroom aide could discuss the lessons for
the week ahead, and obtain advice and guidance on any problems. The videoconferencing facilities would enable [the child’s primary school] to have in place
a system similar to schools in the UK: weekly or fortnightly meetings with a
QTVI.

43.

However, in the letter dated 29th November 2001, the Special Needs

Advisor stated that the Department of Education and Training planned to use the
video-conferencing facilities in the following manner:
“video-conferencing is just one means of communication, of the various at
our disposal. It will be particularly useful when, either we want to show
something to Julie [the Support Teacher at the Educational Service for the
Visually Impaired] or any of the ESVI staff, or when they want to show
something to us, and in this way it will no doubt enhance our
communication…However, it must be said that it is not necessary or always
desirable to ‘use a sledgehammer to crack a nut’: we must not underestimate
the quicker and clearer efficiency of the land-phone, the fax and e-mail, all of
which work instantaneously and cause no disruption to [the child]’s routine
and learning process”.

44.

The Ombudsman pointed out that it would seem that the envisaged

operation of the video-conferencing facilities would be more limited than that
recommended by the Educational Service for the Visually Impaired. He therefore
questioned whether this was a wise decision to take.

45.

However, the Special Needs Advisor affirmed that the video conferencing

facilities would be used according to [the child] and the teaching staffs’ needs –
more frequently than once a week, or less frequently than once a week, as felt
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necessary by the parties involved. The Special Needs Advisor was anxious to
avoid a situation whereby weekly video conferencing meetings would be held on
a compulsory basis, even on occasions when there would be no issues on which to
confer.
Lack of Information

46.

The Complainant was concerned at the fact that she received her

daughter’s Individual Education Plan for the academic year 2000/2001 in July
2001, when the academic year was already over. In addition she claimed she had
not received a copy of her daughter’s Annual Review, or of the Individual
Education Plan devised for the year 2001/2002.

47.

In the letter dated 9th October 2001, the Special Needs Advisor addressed

the issue of communication between the Department of Education and Training
and [the child]’s parents in the following manner:
“The plan for this year includes a monthly formal meeting between school
staff and parents, as well as communication via the school-home notebook
which [the child] carries to and from school daily. At the meeting held
last week, which [the child’s father] attended, the school staff emphasised
that parents should feel free to discuss problems or anything they wanted
with them at any time, and not necessarily wait to bring anything up at a
formal meeting. [The child’s father] assured us that they would. I think
that communication will not be a problem this year.”

48.

Monthly meetings were held in October 2001 and November 2001. The

Complainant informed the Office of the Ombudsman on the 6 December 2001
that she felt that communication with [the child’s primary school] and the
Department of Education and Training had improved. The Headteacher had
shown her the video conferencing facilities and [the child]’s Braille Reading
Scheme, and the possibility of a computer being obtained for [the child]’s use for
the next academic year had been discussed. It was decided by all the parties
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concerned that there would be no monthly meeting in December 2001. The next
meeting was to take place in January 2002.
In a meeting held with the Investigating Officer on the 11th December

49.

2001, the Special Needs Advisor clarified the point made regarding [the child]’s
classroom computer. The computer assigned to [the child]’s classroom had been
set aside for [the child]’s needs. Though it was mainly for [the child]’s use, it was
also used by her classmates. The second computer to be placed in [the child]’s
class at a future date would be earmarked for the other children in [the child]’s
class – the initial computer in [the child]’s classroom had been placed there
primarily to cater for [the child]’s educational needs.
The Ombudsman reflected that this was a difficult case because, on

50.

account of [the child]’s special circumstances, the parents and the administration
had had to tread on new ground and had had to overcome obstacles as they went
along.

51.

This had understandably made the parents feel doubly concerned and

anxious and at times frustrated and angry when they felt that not enough was
being done to help their daughter in these first crucial years of schooling.
Lack of QTVIs in Gibraltar

52.

The Ombudsman recommended that the Department of Education &

Training ensure that by 2003 a QTVI would be available, whether the local one
training at present, or if this was to fail, that another QTVI be recruited, from UK
if need be.
Video -conferencing facilities

53.

The Ombudsman felt that the Complainant had some genuine grounds for

having felt aggrieved. Not only had a delay of a year been incurred (from
October 2000 to October 2001); no explanation had been given to the
Complainant regarding this delay. Having said that, the Ombudsman was pleased
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to note that the system was now being put in place although it was not fully
operational at the time of writing the report. He urged those concerned to ensure
that the system be made operational as soon as possible.
Communication between [the child]’s parents and the Department of
Education and Training

54.

The Ombudsman felt that, in the past, the Complainant seemed to have

had genuine grounds to feel that she had not received as much information as she
would have wanted. There had clearly been a breakdown in communication on
two points: when the Complainant first came to the Office of the Ombudsman,
due to the letter dated 26th September 2000 written by the relevant Minister, she
was confused as to why arrangements had not been made to obtain a QTVI for
Gibraltar as from September 2001, and why the video conferencing facilities had
not been put into operation as from October 2000. The lack of communication
between the Complainant and the Department of Education and Training had now
been addressed in a more thorough manner. The Ombudsman felt that, given the
special circumstances of this case, that maintaining good communication between
[the child]’s parents and the administration was of paramount importance.

CASE NOT SUSTAINED
RECOMMENDATIONS MADE AND NOT ACCEPTED
CS/314
COMPLAINT AGAINST THE DEPARTMENT OF EDUCATION OVER
THE DEPARTMENT’S REFUSAL TO AWARD GRANT OF A
SCHOLARSHIP
1.

The Complainant felt aggrieved at the Department of Education’s refusal

to grant him a grant to further his studies.

2.

The Complainant obtained a 2.2 classification for his degree, and on the

strength of that applied for a discretionary government scholarship for a Masters
degree program in Portfolio Management in the Institute of Advanced Finance in
Madrid.
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3.

In late August 2001 he received a letter from the Department of Education

and Training informing him that his application had been rejected.

4.

By letter dated 4th September 2001 he appealed against this decision on

the grounds that in the past, students had been awarded scholarships with 2.2
degree qualifications. Also that students had been awarded scholarships to study
in Spain. The Complainant felt aggrieved because he felt that the Department of
Education and Training had failed to provide him with an equal educational
opportunity.

5.

By letter dated 9th October 2001, the Education Adviser wrote to the

Complainant and informed him that his letter of appeal was circulated to all
members of the Scholarship Awards Committee but their decision had remained
the same. He put it to the Complainant that the Director of Education had no
executive power to overturn this decision. The Complainant made further
enquiries from the Department and by letter dated 17th October 2001 the Minister
for Education and Training explained to the Complainant that it was not his policy
to overrule the decisions of the Committee, particularly when their decision, as in
this case was founded on an established criterion, namely the requirement of at
least a 2.1 grade in a first degree. The Minister further said in his letter that this
criterion had been applied in all cases which had similarly been refused a
scholarship grant and it would have been invidious to make an exception in his
case. The Minister concluded his letter by reminding the Complainant that
Government funding of post-graduate education was ‘discretionary’ and therefore
in no way an entitlement on the part of the applicant.

6.

The Minister’s letter was followed by another one from the Education

Adviser explaining to the Complainant why he had not been awarded the
scholarship. The reasons being because he had been awarded a 2.2 classification
for his first degree, and because the Scholarship Awards Committee did not
recommend the awarding of scholarship for study at Spanish Universities. By
letter dated 23rd November 2001 the Complainant challenged these assertions and
insisted in his belief that other students with a 2.2 classification in their first
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degree had been given awards and allowed to study in Spain. He again asked to
have these points clarified.

7.

The Education Adviser replied on 17th December 2001 and told the

Complainant that in order to clarify the situation it was important that he be aware
of a number of points. The Education Adviser explained that it was correct that a
small number of students had been awarded scholarships in order to study for a
master’s course, after having obtained a 2.2 classification in their first degree.
However it was identified that the modules in which they acquired a 1st or 2.1
classification were those that would be pertinent to their Masters degree. He also
explained that there may also have been cases where a need had been identified
for a particular expertise thus requiring a student to proceed to a Masters course
after having achieved a 2.2 in their first degree. Involving the Complainant’s
claim that students had been allowed to study in Spain, the Education Adviser
explained to the Complainant that the Scholarship Committee had not
recommended an award for any student studying at a Spanish University, but may
have agreed to some form of subsidy towards a specific aspect of the course.

8.

The Ombudsman expressed the view that the Department had not been

explicit enough in its explanations to the Complainant, and only in its last letter,
dated 17th December 2001, had it addressed fully the points raised by the
Complainant in his previous correspondence. The Minister’s letter of 17th October
2001 explained to the Complainant that the decision of the Committee had been
taken on an established criterion, namely the requirements of at least a 2.1 grade
in a first degree. He said that this criterion had been applied in all cases which had
been refused a scholarship grant. In his letter dated 9th November 2001, the
Education Adviser told the Complainant that he was not awarded the scholarship
firstly because he was awarded a 2.2 classification for his first degree, and
secondly, because the Scholarship Awards Committee does not recommend the
awarding of scholarships for study at Spanish Universities.

9.

Eventually, and after being prompted by further correspondence, did the

Department give a fuller and more explicit reply. By letter dated 17th December
2001 the Education Adviser admitted that a small number of students had been
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awarded scholarships in order to study for a Masters course after having obtained
a 2.2 classification in their first degree. However he explained that this had been
done after it was identified that the modules in which they acquired a 1st or 2.1
classification were those that would be pertinent to their Masters degree. The
Education Adviser also explained in his letter that there may also be cases where a
need had been identified for a particular expertise, this requiring a student to
proceed to a Masters course after having achieved a 2.2 in their first degree.

10.

The Education Advisor concluded his letter by explaining to the

Complainant that the Scholarship Committee had not recommended an award for
any student studying at a Spanish University but may have agreed to some form
of subsidy towards a specific aspect of the course.

11.

The Ombudsman pointed out that the Department may well argue that the

explanations given by the Education Adviser in his letter of 17th December 2001
may have been given verbally to the Complainant during the course of meetings
held at the Department. However, the much more explicit reply given by the
Department in their last letter had not been given in previous correspondence, and
this the Ombudsman felt was wrong.

12.

The Ombudsman also noted that appeals made by prospective students

against decisions reached by the Scholarship Awards Committee, as happened in
this case, are considered by the same persons who compose the Committee and
who also, as in this case, rejected the award in the first place. The Ombudsman
expressed the view that there is a very serious anomaly in this appeal’s procedure.
He was of the opinion that appeals should not be considered by the same panel of
persons who take the original decision, but that a completely different panel
should be entrusted with the responsibility of considering appeals.

13.

Notwithstanding these criticisms, the Ombudsman considered that the

Committee’s decision not to grant the award in this case had not amounted to an
act of maladministration on its part. The Ombudsman took into account the
reasons given by the Education Adviser in his letter of 17th December 2001, and
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the fact that the funding of post-graduate education is discretionary, and the
decision reached by the Committee was taken on this premise.

14.

The Ombudsman concluded that the Department should have endeavoured

from the start to have been more explicit in their written explanations to the
Complainant.

15.

The Ombudsman recommended that the Government consider setting up

an appeals panel made up of persons who do not serve in the existing Scholarship
Awards Committee, and that should this panel be so constituted the
Complainant’s appeal be referred to it.

16.

With this critical observation and recommendation, the Ombudsman

closed this case.
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CASE NOT SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/346
COMPLAINT AGAINST THE MINISTRY OF EMPLOYMENT FOR
FAILURE TO GIVE REASONS FOR THE REFUSAL OF THE
GRANTING OF A WORK PERMIT
1.

The Complainant felt aggrieved after the Ministry of Employment refused

to give reasons for the refusal of a work permit.
2.

The Complainant was born in the Slovak Republic. Ever since 1999, the

Complainant had maintained a common law wife relationship with her partner, a
British Citizen and a resident of Gibraltar. The Complainant applied for a multiple
visa, commonly referred to as a tourist visa during December 2000. However,
before the end of its term she applied for an extension from the British Consulate
General in Madrid. The extension was approved and she continued to reside in
Gibraltar on that premise. By letter dated 30 July 2001, the Complainant’s partner
wrote to 6 Convent Place explaining their predicament and requesting whether he
could intervene and direct the Ministry of Employment to issue a work permit to
the Complainant. The matter was transferred to the Head of the Civil Status and
Registration Office. By letter dated 10 December 2001 and 18 December 2001
respectively the Complainant and her partner wrote to the Head of the Civil Status
and Registration Office, petitioning from the same the grant of a permit of
residence to remain and reside in Gibraltar.

3.

By letter dated 21 February 2002, the Senior Executive Officer at the Civil

Status and Registration Office, wrote to the Complainant informing her that in
principle he was able to confirm the granting of six monthly permits of residence
upon the condition that she resided with and was maintained by the
Complainant’s Partner.

On 26 February 2002, the Complainant and the

Complainant’s partner wrote to the Head of the Civil Status and Registration
Office confirming and accepting such conditions as stated thereto.
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However, on 30 April 2002, the Director of Employment notified the

4.

Office of the Ombudsman that after re-considering the Complainant’s application,
he had granted her a work permit solely on the merits of the Complainant and not
after the Office of Ombudsman had commissioned a formal investigation on the
matter.
The Ombudsman noted that it was important to examine the provisions of

5.

the Immigration Control Ordinance (“the Ordinance”). Within the Ordinance
section 18(1) states that “ the Principal Immigration Officer may issue to any nonGibraltarian a permit of residence of one of the following kinds –
(a) Two day. (b) A weekly. (c) A fortnightly. (d) A six monthly.
(e) An annual.
Hence the Immigration Control Ordinance, by way of section 18(2) states
as follows:
“the holder of a permit of residence shall not of itself entitle the holder
thereof to undertake employment in Gibraltar.”
The Employment Ordinance hence section 20(2) allows the Director of

6.

Employment (“the Director”) such powers and / or practices to make provision for
the validity of such a permit and the circumstances in which and the period for
which a permit may be renewed. However due to an omission regarding any
specific regulations to cater expressly for such practices it would inevitably not be
common practice for the Director to issue out such hybrid permits i.e. Working
Permits which are annexed to the conditions attached to the Residence Dependant
permit.

7.

The Ombudsman understood the manner in which the Director exercised

his powers i.e. not giving reasons for not allowing the issue of the work permit.
The Director exercised lawfully his discretion under Regulation 7(5)(d) which
provides:
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“Notwithstanding that the Director is satisfied as to the matters specified
in sub-regulation (3), he may, in his discretion, refuse to grant a permit
or, in the case provided for in paragraph (d), refuse to renew a permit, or
may revoke a permit –
(d) for the employment of a worker where, in the opinion of the Director,
such exercise of his discretion is warranted by the situation in the labour
market;”

8.

Regulation 8(1)(c)(ii) – “Provided that where the Director has exercised

his discretion under regulation 7(5), the requirement to give reasons for the
decision shall be satisfied by a reference to the paragraph of that regulation by
virtue of which discretion has been exercised.”

9.

The Ombudsman noted that there had been no act of maladministration.

He said that although he understood the Director had acted lawfully at first
instance when refusing to give reasons for not granting a work permit, this kind of
refusal was becoming increasingly anachronistic. However, the Ombudsman was
happy to note that the Director had re-considered the application and approved the
granting of a work permit. The Ombudsman expressed the view that the Public
administration must endeavour at all times and under all possible circumstances to
be as transparent and as explicit as possible. The public administration must give
explanations for its actions, and must make itself fully accountable at all times.
This unfortunately had not happened in this case and hence the complaint, which
the Ombudsman felt was fully justified.
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CASE INVESTIGATED
BUT NO ACTION TAKEN ON ACCOUNT
OF IT BEING OUTSIDE JURISDICTION
CS/356
COMPLAINT AGAINST THE EMPLOYMENT SERVICE FOR
UNREASONABLE DELAY IN SUBMITTING THE DECISION
REGARDING A HEARING AT THE INDUSTRIAL TRIBUNAL
1.

The Complainant approached the Ombudsman complaining over the long

time being taken by the pertinent authorities in informing him of the decision
regarding a hearing at the Industrial Tribunal.

2.

The Complainant had been working for thirteen years in the Gibraltar

airport. In August 2000 he became sick and spent a month in hospital. During this
period a fellow employee used to hand in his sick leave certificates at his place of
work. On receipt of the last certificate, which was handed in by his sister, the
employer alleged that it had been tampered with and he was dismissed. The
Complainant spent the following eight months unemployed.

3.

The Complainant’s case was heard by the industrial tribunal on 5 June

2001. Since then both the Complainant and his lawyer had been in constant
contact with the Employment Service but according to the Complainant, the
answer was always that the decision of the tribunal could not be communicated to
him because a chairman to the tribunal had yet to be appointed. The Complainant
blamed the Employment Service for failing to appoint the chairman. At the time
of writing, in May 2002, a decision had yet to be forthcoming from the tribunal.

4.

The Ombudsman initiated the investigation into this complaint basing

himself on the Complainant’s allegation that the Employment Service was
somehow responsible for the failure of the tribunal to come to a decision. It turned
out that this was not the case. The statutory source of the Industrial Tribunal is
Section 12 of the Employment Ordinance.
The Minister may by rules establish an Industrial Tribunal and may by
such rules provide for:

APPENDIX 2

Page 120

(a)

---

(b)

the appointment of a chairman of the tribunal.”

Rule 3(2) of the of the Industrial Tribunal Rules says:
“The Governor may by notice in the Gazette appoint a secretary of the
tribunal”
and Rule 7(2) goes on to say:
“Upon receipt of a notification under subrule (1) the Governor shall
appoint a chairman of the tribunal for the purpose of hearing such
application”.

5.

The industrial tribunal is a creature of statute and the Employment Service

has absolutely no input into its appointment deliberations or timetable. In the
matter in question, the tribunal had a chairman since February 2001 and indeed
the hearing took place on 5 June 2001 in the presence of the chairman. At the time
of writing, in May 2002, the tribunal’s decision had not yet been submitted, hence
the delay. Section 10 of the Public Services Ombudsman Ordinance gives the
Ombudsman the authority to investigate administrative actions taken by or on
behalf of any Government department or agency. In a landmark decision, which
has persuasive authority in Gibraltar, the Honourable Mr Justice Dickson of the
Supreme Court of Canada (now Chief Justice of Canada) rules that:
“the phrase ‘a matter of administration’ encompasses everything done by
governmental authorities in the implementation of government policy. I
would exclude only the activities of the legislature and the courts from the
Ombudsman’s scrutiny” (p.41)
(B.C. Development Corporation v Friedmann (Ombudsman)
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6.

This far-reaching decision gives the broadest possible interpretation to the

Ombudsman Act of British Columbia. In its judgement the court explains that the
Ombudsman Act
“--- represents the paradigm of remedial legislation. It should therefore
receive a broad, purposive interpretation consistent with the unique role
the Ombudsman is intended to fulfil, (p.23)

7.

The same applies to our own Public Services Ombudsman Ordinance. It is

the paradigm of remedial legislation, to use the words of the Honourable Mr
Justice Dickson, and it should receive the widest possible interpretation. As
regards this complaint, however, the Ombudsman pointed out that it was not a
matter of interpretation. The industrial tribunal is a quasi-judicial institution from
which an appeal lies on a question of law directly to the Supreme Court. It does
not come within the jurisdiction of the Employment Service and is therefore not a
Government department or agency over which the Ombudsman has the authority
to carry out an investigation.

8.

At the time of writing the Complainant had been waiting for nearly a year

for a decision on his case. The Ombudsman sympathised with the Complainant’s
predicament but ruled that the matter was outside his jurisdiction.

CASE NOT SUSTAINED
CS/390
COMPLAINT AGAINST THE MINISTRY OF EMPLOYMENT FOR
ALLOWING
ILLEGAL
EMPLOYMENT
AND
FOR
NOT
INVESTIGATING THE MATTER
1.

The Complainant felt aggrieved because he had been unemployed since

January 2002 and he felt that he was being precluded from finding employment
because of illegally employed persons. He believed that by turning a blind eye
Government was not allowing persons in his situation to find employment.
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2.

The Complainant complained to the Ombudsman in July 2002 that a

certain business enterprise (name and address given to the Ombudsman) had
illegal employees in its premises. These had allegedly been working for
approximately three years, which was since July/August 1999, and the Ministry of
Employment had done nothing to investigate the complaint he had brought to
their attention in January or February 2002.

3.

According to the Ministry of Employment the report was made on 8th

February and the investigation was carried out on 18th June (some 5 months after
the matter was reported). According to the Ministry of Employment the two
illegally employed persons were registered on 15th November 2000 and 17th
September 2001. In the case of one of the illegally employed labourers it was the
Complainant himself who had allegedly signed the registration form.

4.

An issue worth noting was that whereas the “Terms of Engagement Print”

of one of the employees in question had 15th November 2000 as the start date, the
Inspection Report form signed by the same person gave the start date as 18th June
2002, which was the same day on which the investigation was carried out. The
Ministry of Employment Labour Inspector was unable to give a reason as to why
there was such a discrepancy between the two entries.

5.

Subsequent to this the Ombudsman met with the Director of Employment.

Here more facts were ascertained and the importance of some of the employment
issues were highlighted and clarified to a satisfactory conclusion.

6.

When the inspectors visited the premises on 18th June 2002, albeit five

months after the matter had been reported, the workers in question were already
registered, and had been legally employed since 15th November 2000 and 17th
September 2001. Even if the inspectors had reacted immediately to the report
made by the Complainant and gone to the premises in February 2002, the workers
would have been found to be legally employed. The Ombudsman was able to
verify that the Complainant himself had signed one of the registration forms.
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7.

One wonders why it was that the Complainant brought this matter to the

attention of the Ministry of Employment in February 2002 and not before. He
himself had been working in these premises when these allegedly illegally
employed employees were also working in the said premises. Yet he decided to
bring this alleged anomaly to the attention of the Ministry of Employment after he
himself had been dismissed from his employment.

8.

One also wonders why the Ministry of Employment inspectors

investigated the matter when they did, if they allegedly knew from their own
database that the employees in question were legally employed.

9.

The Ombudsman concluded that the Ministry of Employment had not

incurred in any wrong-doing. When it addressed the complaint, the employees in
question were already registered. The Ombudsman did however express serious
concern at the length of time the Ministry of Employment Labour Inspectors had
taken to investigate the complaint after this was made (a delay of some five
months). The Ministry of Employment Labour Inspectors explained that they
were overburdened with work and could not always react to complaints of this
nature as fast as they would like to.

10.

The Ombudsman said that this might be so, and that perhaps Government

should seriously consider increasing the number of inspectors, if more were
needed. However he expressed the view that a delay of five months was, in this
case, excessive. He said that a delay such as this might defeat the whole purpose
of an investigation, although in this case this did not happen because the
employees in question, as previously stated, were registered even before the
Complainant lodged his complaint at the Ministry of Employment.

11.

The Ombudsman also expressed concern at the behaviour of the

Complainant who brought to his attention what appeared to have been false
allegations. In any event that was the case regarding the employee, he himself (the
Complainant) did register on 17th September 2001, and then reported some four or
five months later as being illegally employed.
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/316
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY
COMPLAINTS PROCEDURE OVER DELAY IN HAVING A
COMPLAINT LOOKED INTO
1.

The Complainant felt aggrieved at the long time being taken by the GHA

Complaints Procedure to investigate his complaint.

2.

By letter dated 16th February 2001 the Complainant lodged a complaint

with the GHA Complaints Procedure. His letter, addressed to the Hospital
Services Manager, explained in some detail his complaint which involved the
allegedly rude and unprofessional manner in which his wife and young son, who
had suffered a minor traffic accident, were treated. This letter never obtained a
reply from the GHA.

3.

On 16th April 2001 the Complainant again complained to the Hospital

Services Manager, this time involving the allegedly negligent way he was treated
by the same female doctor who had attended his wife and young son earlier in the
year when he went to outpatients suffering from severe back pain. The
Complainant enclosed in his letter a copy of his previous letter of complaint dated
16th February 2001.

4.

On 30th April 2001 the Hospital Services Manager replied to the

Complainant. She said she had not received the first letter of complaint dated 16th
February 2001. She explained to the Complainant that the Complaints Procedure
is only appropriate if the complainant is not contemplating legal action. She
further explained to the Complainant that investigations are at times lengthy and it
is not always possible to comply with the stipulated time of three weeks. The
Hospital Services Manager concluded her letter by saying that the Gibraltar
Health Authority hoped to be able to provide him with satisfactory answers, and
should that not be the case, he would be able to pursue the issues further by
informing her of his dissatisfaction and requesting that the matters be taken to the
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next stage. She said she was enclosing a leaflet of the Complaints Procedure to
help him understand the purpose and the mechanisms of the procedure.

5.

Not having had any further news from the GHA since the letter of 30th

April 2001 the Complainant wrote again on 27th July 2001. In his letter he pointed
out to the Hospital Services Manager that she had not enclosed the leaflet
regarding the Complaints Procedure. He complained that during the past three
months he had telephoned her office on at least four occasions and left messages.
The Complainant said that on one returned call he was assured that the leaflet on
the Complaints Procedure would be sent, but this had never arrived. The
Complainant said in his letter that if this was the standard procedure to make a
complaint, he was not surprised that the complaint itself may take more than three
weeks to be processed. He complained that he had waited patiently for two and a
half months and had not yet received a proper reply to his original letters. The
Complainant concluded his letter by demanding a proper response to his original
complaints, and warning the Hospital Services Manager that he would be seeking
legal advice if he did not obtain a reply within 14 days.

6.

On 4th October 2001, during which time he had had no further news from

the GHA (two months after having written his last letter giving a deadline of 14
days,) he lodged a complaint at the Office of the Ombudsman. Five days after
having received the Complaint, on 9th October 2001, the Ombudsman wrote to the
Hospital Services Manager and urged her to reply to the Complainant.

7.

By letter dated 23rd October 2001 the Hospital Services Manager

apologised for the extreme delay and the multiple mistakes in dealing with the
Complainant’s complaints. She explained that this delay had been due to
problems within the Clerical Department, and said that the complaint was still
being investigated and that she was endeavouring to clarify the allegations made
and hoped to supply him with an answer as soon as possible. The Hospital
Services Manager again reminded the Complainant that should he decide to take
an alternative method for complaining she would understand and accept his
decision.
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8.

On 2nd January 2002 the Complainant again contracted the Office of the

Ombudsman and informed him that since the Hospital Services Manager had
written to him on 23rd October 2001 he had had no further communications from
the GHA. He said he had telephoned the Hospital Services Manager on at least
three occasions but had not been able to talk to her. He claimed to have left
messages but his calls had not been returned.

9.

On that very same day, 2nd January 2002, the Ombudsman contacted the

Hospital Services Manager and asked her to reply to the Complainant. She said
she would be writing not later than 4th January, and would be sending the
Ombudsman a copy of her letter. The following day, on 3rd January 2002, the
Hospital Services Manager wrote to the Complainant addressing the longstanding issues.

10.

She did admit that the Doctor in question, although having a clinical

expertise of a high standard had a ‘cold’ attitude which had got her embroiled in a
number of problems during her six months contract with the GHA, and had been
verbally confronted on various occasions with the hope that her attitude might
change. The Hospital Services Manager said that this doctor had since left the
Department and was no longer working for the GHA.

11.

Regarding the Complainant having had to wait two and a half hours in

Casualty before being seen by a doctor specifically for A&E until 9am, she said
that the duty Doctor had to cover the wards, ITU and Casualty Department, and so
it often happens that he/she is busy elsewhere and verbal instructions are given to
the casualty nurse in an endeavour to alleviate symptoms with as little delay as
possible.

12.

The Complainant was reassured that Casualty staff are trained to recognise

problems requiring immediate medical attention. The Hospital Services Manager
however did admit that the way the Complainant was discharged was not handled
as efficiently as necessary. She said that this incident had been the subject of
discussion with the senior members of the nursing section in the hope that patients
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received the individual care they deserved, and the issue had also been brought to
the attention of the hospital attendants.

13.

Regarding the Complainant not having been seen by a doctor, the

Complainant was assured that had it been necessary for him to have been seen to
by the Orthopaedic and Trauma Surgeon he would not have been allowed to
refuse seeing him or indeed any other patient.

14.

The Hospital Services Manager concluded her letter with an apology on

behalf of the Gibraltar Health Authority and thanked the Complainant for having
brought his grievance to the attention of the GHA.

15.

She also apologised for the extreme delay in answering the Complainant’s

letters, and said that employees at the Gibraltar Health Authority are working hard
to improve the system and she sincerely hoped that the Complainant’s trust had
not been completely lost.

16.

The Ombudsman noted that the GHA had accepted the fact that the

behaviour of the Doctor who had attended the Complainant and his family left
much to be desired. The Hospital Services Manager did accept that the Doctor in
question had a personality problem which had aggrieved a number of patients,
and this had led to various verbal reprimands. The Ombudsman noted however
that no further disciplinary action could be taken against the Doctor because she
was no longer working for the Gibraltar Health Authority.

17.

The Ombudsman considered that the wait of two and a half hours at the

Casualty Department although excessive and obviously annoying to the
Complainant, did not amount to negligence and so to an act of maladministration,
but was as a consequence of having one Doctor on duty to cover the wards ITU,
and Casualty. The Ombudsman wondered whether this administrative
arrangement could be improved, but this was something which the GHA would
have to look at. The Ombudsman also noted that the Hospital Services Manager
had admitted that the way the Complainant was discharged was not handled as
efficiently as it should have been, and the matter had been discussed with the
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senior members of the nursing section, and brought to the attention of the Hospital
Attendants. The Ombudsman hoped that a lesson would have been learnt and that
in future this kind of situation would be treated in a more sensitive and
professional manner. Lastly the Ombudsman was satisfied that the Complainant
had been given an apology for the distress caused both to him and his family, and
for the extreme delay and the multiple mistakes in dealing with the complaints.

18.

Lastly the Ombudsman felt he had to express his concern at the time the

Complaints Procedure had taken to process the complaints. A delay of over eight
months to be given the explanations which were eventually given on 3rd January
2002 was, in the Ombudsman’s view excessive and totally unacceptable. The
Ombudsman pointed out that it is this kind of inordinate delay which make
members of the public lose confidence in the GHA Complaints Procedure. He
said that it is imperative that the procedure be vastly improved and matters
complained about be dealt with expeditiously.

19.

With these observations and criticisms the Ombudsman closed the case.

CASE PARTLY SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/318
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY
(OCCUPATIONAL THERAPY DEPARTMENT) FOR FAILING TO
RECOMMEND THE INSTALLATION OF A SHOWER UNIT
1.

The Complainant felt aggrieved after a member of the Occupational

Therapy Department allegedly failed to recommend the installation of a shower
unit at the above captioned address. The Complainant is an elderly citizen who
resides with her husband. The couple are both in there seventies and live alone.
On or about May 1979, the Complainant was diagnosed as suffering from trapped
nerves within her spinal column; however, the pain she endured was partly
redressed under surgery. During 1995, the Complainant again was surgically
intervened when a hysterectomy was performed. During the past years she had
been diagnosed as suffering from a series of conditions, amongst others, cramps at
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night and thrombosis. The Complainant asserted that the pain and discomfort
suffered were demoralising her state of health.

2.

On or about 5 May 2000, a registered Physician in Gibraltar (hereinafter

referred to as “the Doctor”), medically examined the Complainant and
recommended that a shower be installed in order to alleviate the pain and
suffering. Firstly, the Doctor wrote to the Head Occupational Therapist instructing
the same to perform an assessment on whether or not in his opinion the
Complainant required a shower unit. However, a year lapsed and in September
2001, the Complainant’s husband approached the Head Occupational Therapist
and informed him of their predicament. On 10 October 2001, the Occupational
Therapist visited the residence of the Complainant and compiled an opinion. It
appeared from the assessment report prepared by the Occupational Therapist that
a whole series of assessments were carried out in order to evaluate the impact of
the Complainant’s disability within the home environment. Basing himself on the
report dated 10 October 2001 and 23 October 2001, the Occupational Therapist
formed the view that a shower unit was not required in order to remedy the
disability that the Complainant was suffering from. However, she recommended
that a bath board be installed instead and that in her opinion it would assist
remedying her handicap.

3.

According to the report she demonstrated and explained at all times the

procedures, which the Complainant had to adhere to in order to facilitate her entry
and exit from the bath. On 7 January 2002, the Complainant’s husband returned
the bath board, and informed a member of staff at the said department that the
bath board was unsuitable. Thereafter, the Complainant lodged a complaint
against the said department alleging that the outcome of the assessment did not
redress her handicap.

4.

The Office of the Ombudsman wrote letters dated 17 January 2002 and 1

February 2002, requesting from the Head Occupational Therapist the report,
which had been prepared by the Occupational Therapist. Only after 25 working
days and two reminder letters did the Office of the Ombudsman receive a reply.
Thereafter a meeting was scheduled for Tuesday 26 February 2002. In the
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meeting all outstanding issues were discussed. The Office of the Ombudsman
requested from the Head Occupational Therapist a re-assessment on the
Complainant’s handicap. This request was welcomed by the Head Occupational
Therapist, as a way of progressing in this matter, but suggested that the
Complainant needed to refer their request back to their General Practitioner.
The Ombudsman noted that in this particular case what was required of

5.

the Occupational Therapy Department was a re-assessment on the Complainant’s
disability. The Ombudsman expressed the view that perhaps in the not too distant
future the said department could introduce certain measures whereby assessments
are monitored on a bi-annual basis. The Ombudsman sympathised with the
Complainant. However, the report conducted by the Occupational Therapist
showed, if anything, complete thoroughness. The Ombudsman noted that there
had been an element of maladministration, namely, the waiting for a year for an
assessment to be carried out. That in the opinion of the Ombudsman was an issue
which needed to be addressed forthwith. Apart from the aforementioned he had
not been able to identify any act of maladministration and subsequently closed the
case.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/319
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY
OVER DELAY IN RESOLVING A COMPLAINT
1.

The Complainant felt aggrieved at the time being taken by the Complaints

Procedure of the Gibraltar Health Authority to have his complaint looked into and
resolved.

2.

By letter dated 28 January 2000 the Complainant lodged a complaint with

the GHA Complaints Procedure. Prior to this he had had a meeting with the
Hospital Services Manager on 12 November 1999. The Complainant explained
that on 12 October 1999 his right eye was extremely bloodshot and irritated. He
was due to travel to the U.K that very same day, and was concerned about the
possible adverse effect that flying might have on his eye. He therefore went to St.
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Bernard’s Hospital where he had his eye seen to by a staff nurse. According to the
Complainant she told him that he had a scratch in the eye caused by the use of
contact lenses. The staff nurse is said to have prescribed some medication. The
Complainant further explained in his letter to the Hospital Services Manager that
he drew to the attention of the staff nurse that he would be flying to England later
that day and whether it would be safe for him to do so. The Complainant claimed
that the staff nurse told him that there would no problem and should the irritation
not get any better he should return to hospital upon his return from the U.K.

3.

The Complainant said he was concerned at not having been examined by a

physician, but later felt reassured by the staff nurse’s explanation, and went ahead
on his journey to the U.K. During the flight the Complainant claimed to have had
a lot of discomfort in his eye, which he said continued to be very bloodshot and
weepy, and was even worse the following day.

4.

The Complainant further explained in his letter how by 14 October 1999

he could not see at all from his right eye. He then visited a doctor in London. He
was diagnosed as having microbial keratitis secondary to contact lens wear, the
underlying organism being identified as pseudomonas aeruginosa. He was
isolated in a ward and received intensive topical and systematic therapy until his
discharge from hospital on 22 October 1999. On being discharged he was told that
although the corneal ulcer was sterile the surface of the eye was healing slowly.
The Complainant said that for several days during this period he could not see
anything out of his eye, and claimed that there was a possibility he might lose up
to 30% of vision in the affected eye. The Complainant pointed out in his letter that
this would be a daunting prospect for him, given that he had not been able to see
out of his left eye since 1985 as a result of an unrelated condition.

5.

The Complainant said that as a result of his condition he had not been able

to work since October 1999, and said there was strong possibility that he might
never be able to work again. He said that since 14 January 2000 he had not been
paid. The Complainant pointed out to the Hospital Services Manager how anxious
he felt on facing the prospect of remaining severely visually impaired. He
explained how he was incurring in significant costs in medication and in
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travelling to the U.K for treatment. The Complainant expressed the view that he
was not properly examined by the staff nurse. He said that the present practice by
which patients are examined by nurses is wrong and should be stopped forthwith.

6.

The Complainant said that the GHA, through the actions of its employers

and/or through the tolerance of unsafe practices acted negligently in the treatment
of his condition. He said that the fact that his eye deteriorated so much only hours
after being examined suggested to him that the examination carried out by the
staff nurse should have alerted her, or the physician as to the seriousness of his
condition. He said that if the deterioration was caused by flying, the staff nurse
should have alerted him of the danger and advised him against flying, and that
failure on her part to have done so was an act of negligence.

7.

The Complainant concluded in his letter to the Hospital Services Manager

requesting that she carry out an investigation into his complaint. On the 10
February 2000, the GHA replied to the Complainant and told him that the matter
was under investigation, and they would be contacting him once it was completed.

8.

The Hospital Services Manager wrote to the Complainant on 22 August

2000. In her letter she mentioned a meeting that she had held with the
Complainant in the interim period, and as agreed in the said meeting she
forwarded a written explanation of the events that took place on 12 October 1999.
She also explained in her letter that it is a recognised and accepted practice in the
Ophthalmic Department at St Bernard’s
attends to emergencies

Hospital that the Ophthalmic nurse

and treats them accordingly. The Hospital Services

Manager stated that this is also common practice in many Ophthalmic
Departments in the U.K. She apologised for the time being taken to arrive at a
final resolution of the Complainant’s predicament, and said she had been
instructed to liaise with their insurers so that she could be advised on how to
proceed. She concluded her letter by informing the Complainant she would
contact him as soon as she received a reply. On 1 November 2000 the
Complainant wrote to the Hospital Services Manager complaining about the ongoing delay at having his complaint processed, and expressed concern at the
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three-year limitation period in case he were to take the decision to take legal
action.

9.

By the beginning of 2002 the matter had not yet been resolved, and the

Complainant wrote this time to the Ombudsman on 21 January 2002 lodging a
Complaint against the GHA Complainant Procedure for failing to address the
verbal complaint he had made on 20 December 1999 followed by the written
complaint he made on 28 January 2000. The complainant also enclosed a copy of
a letter he had sent to the Solicitors acting for the GHA explaining his anguish at
the time being taken to resolve the matter. He also expressed his deep concern at
the limitation period, which was due to expire towards the end of 2002.

10.

The Complainant also made available to the Ombudsman a letter he had

sent on 6 November 2001 to the lawyers acting on behalf of the Gibraltar Health
Authority claiming a final figure of £40,000.00 to £45,000.00 in the way of
compensation.

11.

The Ombudsman on the basis of these letters contacted the Hospital

Services Manager and it was decided to convene a meeting to discuss the
situation. This meeting was held on 5 February 2002 and present were, the
Complainant, the Hospital Services Manager, one of the lawyers acting on behalf
of the GHA and the Ombudsman. It was decided that since the claim for
compensation was going to be pursued through litigation that the matter should
not be followed through the GHA Complaints Procedure. In fact the view was
unanimously expressed that ever since the path of litigation was taken by the
Complainant, the complaint should not have continued to be investigated by the
GHA Complaints Procedure. It was accepted that it was a mistake to have
continued with the action in this manner.

12.

The Ombudsman agreed with the opinion held by all those present at the

meeting of 5 February 2002 that it had been a mistake to continue with the
investigation of the complaint through the Complaint Procedure once the
Complainant decided to pursue the matter through litigation. The Ombudsman
expressed the view that this case should be taken as a test case for future similar
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cases, and Complainants should not be dragged through the Complaints Procedure
when they decide to settle through litigation.

13.

With this observation the Ombudsman closed the case.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/325
COMPLAINT AGAINST A CONSULTANT SURGEON (GHA) FOR
HAVING WRITTEN DIRECTLY TO THE COMPLAINANT AN
ALLEGEDLY INSENSITIVE LETTER WHILST AN INVESTIGATION
WAS BEING CONDUCTED
1.

The Complainant felt aggrieved because a Consultant Surgeon at St.

Bernard’s Hospital wrote a letter to her which she found insensitive and offensive
whilst the Complaints Procedure of the Gibraltar Health Authority was
conducting an investigation involving the said Consultant Surgeon.

2.

This complaint arose as a consequence of an investigation which the GHA

Complaints Procedure was carrying out regarding a Consultant Surgeon at St.
Bernard’s Hospital.

3.

The Complainant is the daughter of a patient of the Consultant Surgeon in

question and first brought her complaint to the attention of the Ombudsman on 29
November 2001. The complaint was of a clinical nature and had been referred
firstly to the Minister for Health in October 2000, and later on 27 February 2001
to the Hospital Services Manager.

4.

The Complainant, on behalf of her mother, complained that a Consultant

Surgeon had carried out a mastectomy in 1994 when allegedly there was no need
for it. The Complainant claimed there had been a serious misdiagnosis of her
mother’s condition, and the mastectomy appeared not to have been necessary. The
Complainant asked the Hospital Services Manager to initiate an investigation into
this serious allegation. There was some further correspondence, and verbal
communication between the Complainant and the Hospital Service Manager,
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during which the question of financial compensation seemed to have been
verbally discussed. However the question of the investigation involving the
clinical complaint did not seem to progress much. It was then that the
Complainant complained to the Ombudsman regarding the delay in the
investigation by the Complaints Procedure. The Ombudsman did not get involved
in the investigation of the clinical complaint but did write to the Hospital Services
Manager in late November 2001 urging her to reply to a letter the Complainant
had written to her on 18 May 2001 and explain to her what the current situation
was.

5.

On 1 February 2002, the Complainant wrote to the Hospital Services

Manager, and sent a copy to the Ombudsman. In her letter the Complainant
expressed her indignation at a letter she had received from the Consultant Surgeon
under investigation by the GHA Complaints Procedure. The Complainant felt
shocked and aggrieved that the Consultant Surgeon should have written to her a
personal letter whilst the investigation being conducted by the Complaints
Procedure was on-going.

6.

The Complainant was also offended by the tone and the content of the

Consultant Surgeon’s letter. The Complainant made available to the Ombudsman
a copy of the said letter.

7.

Whereas the Ombudsman had not got involved in the initial complaint

which was one of a clinical nature, he took the decision to write a report on the
additional complaint which involved a matter of administration regarding the
question of the Consultant Surgeon’s written communication to the Complainant.
This was communicated by the Ombudsman to the Hospital Services Manager
with the request that she provide him with all future relevant correspondence on
the matter.
8.

On 20 March 2002 the Hospital Services Manager wrote to the

Complainant. Her letter dealt mainly with the clinical aspects of the complaint.
She did however apologise on behalf of both the Health Authority and the
Consultant Surgeon with whom she had personally met in order to discuss the
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matter. She explained in her letter that the Consultant Surgeon had felt aggrieved
at being faced with serious allegations regarding a case in which he had treated
his patient with the highest degree of professionalism and care. After saying this
in the way of explanation the Hospital Services Manager explained that in this
regard both the tone and the content of the letter was regretted. She concluded by
saying that they (the GHA and the Consultant Surgeon) apologised and asked the
Complainant that she disregard the contents of the Consultant Surgeon’s letter as
this had certainly been withdrawn by him.

9.

The Ombudsman was satisfied with the apology given and closed the case.

CASE NOT SUSTAINED
CS/335
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY
FOR NOT GRANTING FREE CARE TO THE COMPLAINANTS
1.

The Complainants, who are ordinarily resident in the U.K. complained to

the Ombudsman that they were not granted free medical treatment at the Primary
Care Centre (PCC).

2.

The Complainants arrived in Gibraltar on 13 January 2002. Prior to flying

to Gibraltar, the wife claimed that she asked her General Practitioner in England
for enough medication to cover her stay but he allegedly did not give her enough
Propanolol which is what she took as preventative treatment for her migraine. On
the 5 February 2002 the Complainants went to the PCC to see a Doctor, on hand
an E111 form. The wife wanted a prescription for Propanolol and the husband it is
alleged, had a blocked right ear. He could not hear and half his head was numb,
though he was not in pain. The Complainants were refused treatment, allegedly on
the grounds that they were not in pain.

3.

Staff at the PCC recalled the Complainants only vaguely and from their

recollection the husband complained of having wax in his ear. They did not
consider this as being of a serious enough nature to warrant treatment in Gibraltar.
The wife they could not recall.
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4.

The issue of medical treatment of European Nationals in other member

states is regulated by the provisions of Reg. EEC/1408/71, the legal source of
form E111. This regulation allows EU nationals to obtain treatment in other
member states during a temporary stay. Under the terms of paragraph (2)(a)(i) of
the agreement ‘health care’ is to be provided to UK citizens under the provisions
of Gibraltar legislation “on the same conditions as citizens of Gibraltar who are
entitled persons under that legislation”. Paragraph 1(d) lists services which are to
be included as ‘health care’.

5.

Although it does not explicitly limit these services to those which are

immediately necessary during a visit, the agreement has always been interpreted
in this way by both the UK and Gibraltar authorities. This being the case, only an
ailment which arises in Gibraltar and is ‘immediately necessary’, to use the words
of the Department of Health in London, would be treatable in Gibraltar. The GHA
and staff at the PCC, pointed out that in practice they apply the law very flexibly
and they would not refuse treatment to a visitor who is in pain just because his
condition preceded his arrival in Gibraltar. Ultimately it is the staff at the PCC
who decides whether to treat the visitor and a lot depends on how the visitor
describes his condition to the staff.

6.

From the investigation carried out, the Ombudsman was convinced that

there was no maladministration by the GHA. The Ombudsman observed that
Gibraltar cannot provide free medical treatment on demand to all visitors, and
staff at the PCC have to decide what is or is not immediately necessary. Clearly a
line has to be drawn somewhere and understandably preventive treatment for the
wife’s migraine could not be classified as being immediately necessary. The
Ombudsman agreed that the giving of treatment very much depends on how the
visitor describes his ailment to the staff at the PCC and it is conceivable that from
what they understood from the Complainants, treating them was not immediately
necessary. With this the Ombudsman closed the case.
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CASE PARTLY SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/357
COMPLAINT AGAINST GIBRALTAR NYNEX COMMUNICATION
LIMITED FOR FAILING TO PAY FOR SERVICES RENDERED
1.

The Complainant felt aggrieved after Gibraltar Nynex Communications

Limited (hereinafter referred to as “the Communications Company”) failed to pay
for services rendered by the Complainant’s company.

2.

On 12 July 2002, the Complainant employed a third party in the capacity

of Project Manager. As the Office of the Ombudsman understands, the third party
had registered a limited company in Gibraltar. At commencement both the
Complainant and the third party asserted it was their intention that the
Complainant’s Company would acquire the third party company. The
Complainant said that her Company had sustained in the past a good business
relationship with the Communication Company, and had carried out some work in
the past on behalf of the Communication Company in relation to market research
and consultancy work.

3.

On or about June / July 2001, the Communication Company had been

planning to launch an international telephone cheap rate campaign, namely the
“884 Weekender Promotion”. It was noted that the Complainant was allegedly
approached by the Communication Company on several occasions regarding
marketing strategies.

4.

By email dated 25 July 2001 the Complainant wrote to the Marketing

Manager of the Communication Company informing him that she would be very
interested in carrying out market research for the Communication Company. The
Complainant said that she had contracted with a Spanish freelance artist in order
to produce illustrations and other materials central to the “884 Weekender
Promotion”. These did not include planning, illustrations, layout, colour proofs,
finished artwork, printing 50,000 instruction leaflets, installation of banner above
a certain business enterprise, design and the building of two display stands with
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phones, three A0 posters and one banner. By letter of estimate on 24 August
2001, the Complainant gave notice to the Marketing Manager of all costs that
were going to be incurred as a result of this promotion. By email dated 28 August
2001, the Marketing Manager informed the Complainant that a breakdown of
costs was required and that everyone was pleased with the work she had done.
However, on 3 September 2001, the Complainant wrote to Marketing Manager,
alleging that her employee, namely the third party had removed a folder
containing all the hard copies of artwork and documentation pertaining to the
Communication Company 884 Weekender project. The Complainant alleged that
on Friday 28 August 2001, when the loss became apparent, she asked the third
party to return the misplaced material. This he refused to do. She further alleged
that the third party intended to take the 884 Weekender project for himself and
invoice the Communication Company for the services under a different Company.
The Complainant further explained that the artwork was produced by the
Complainant’s Company and that during the weekend, presumably 29 – 30
August 2001, the third party had allegedly approached a member of staff and the
freelance artist, in order to solicit their services to help him complete the project.
Finally, on 3 September 2001 the Complainant informed the Marketing Manager
that the third party was no longer an employee of the Complainant’s Company
and that the material being used had been stolen from her. Notwithstanding this
the Communication Company and the third party finalised their business deal
involving the 884 Weekender, on 14 September 2001.

5.

It appears the Complainant met on Wednesday 12 September 2001 with

the Marketing Manager and the Deputy Managing Director (hereinafter referred
to as “DMD”) of the Communication Company in order to discuss the complaint
that had been filed against the Communication Company by the Complainant.
According to the minutes provided and prepared by the Communication
Company, the Complainant explained that having opened negotiations with the
Communication Company over a proposed promotion, the Communication
Company had not placed the business with her Company and had proceeded to
deal with a member of her staff, namely the third party, who she claimed she had
dismissed on 31 August 2001.
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6.

The Marketing Manager advised the Complainant that he had been

unhappy with her Company’s attempt to get the Communication committed to a
retainer for creative work, amounting to £5,000 per month. The Marketing
Manager explained that his priority was to use a certain business enterprise and
that he was only prepared to consider one promotion at a time.

7.

He further contended that the third party had subsequently approached the

Communication Company to advise them that he had parted company with the
Complainant’s Company and that his Company had paid the hiring of the foyer at
the business enterprise in question. The Complainant claimed that the third party
was an ex-employee of the Complainant’s Company and that he had stolen her
Company’s file. The Complainant claimed payment for work that she claimed
was done by her Company. In particular she said she had designed the flyer,
which explained the use of the 884 Weekender promotion. The Complainant
asserted that this work amounted to £2,675.00 and that she would submit an
invoice. The DMD informed the Complainant that it was Company policy for all
orders for goods or services to be always communicated in writing, indent or local
purchase order. In this particular case the design work was speculative and that
the Communication Company would not have placed an order without signing a
quotation. DMD asserted that he would investigate her claim once the
Complainant submitted an invoice. However, the DMD emphasised that he would
not be making any commitment to pay any amount, pending further investigation.

8.

As instructed by the DMD the Complainant wrote on 12 September 2001,

to the Marketing Manager, setting out all in-house costs and third party costs up
until 31 August 2001.

9.

By letter dated 14 September 2001, the Marketing Manager wrote to the

Complainant, denying any sort of contractual obligation between the
Complainant’s Company and the Communication Company. He emphasised that
the whole preparation was speculative. In so far as the instruction leaflet, he
reiterated that another Company which claimed had produced the work, had
already invoiced the work
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10.

On 13 September 2001, the third party’s Company invoiced the

Communication Company for the 884 Weekender Campaign of which the
Communication Company on 14 September 2001, approved by forwarding 50 per
centum of the total fee invoice amounting to £7422.00.

11.

The Complainant had asserted that the Communication Company through

the Marketing Manager had entered into a verbal agreement and/or understanding
exclusively with the Complainant’s Company for services in relation to the “884
Weekender Promotion Campaign”. Furthermore, the Complainant asserted that
between both sets of companies there had been previous dealings where services
were contracted to the Complainant’s Company without having recourse to formal
written agreements. This was evidenced by one previous verbal agreement for
services rendered where the Communication Company paid the Complainant’s
Company the sum of £650.00.

12.

On or about 7 December 2001, the Complainant met with the Managing

Director of the Communication Company (hereinafter referred to as “MD”)
regarding the complaint she had lodged. The MD wrote on 10 December 2001,
informing the Complainant that he was satisfied that the Communication
Company had acted in a professional manner throughout. By letter dated 18
January 2002, the Complainant wrote to the MD re-iterating that the
Communication Company had used her Company’s material.

13.

The MD replied on 18 February 2002, explaining that he had spoken to the

third party and he had been informed that the third party had paid for the services.
Further he re-emphasised that the Communication Company did not award the
Complainant any contract for services. By letter dated 1 March 2002, the
Complainant wrote to the MD pleading that the contract had been verbally
awarded to her Company, giving reference to an email dated 24 August 2001. The
MD replied again, re-iterating that an estimate forwarded by her Company had
not been signed or endorsed by any authorised member of staff. Subsequently, the
Complainant wrote a letter dated 4 April 2002, contending that the contract for
services had been awarded verbally as in previous occasions.
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14.

Thereafter, the Complainant lodged a complaint at the Office of the

Ombudsman. After some correspondence a meeting was held at the Office of the
Ombudsman on Wednesday 8 May 2002. The Ombudsman asked the DMD
whether it was common practice to award contracts on a verbal basis. The DMD
replied that the Communication Company endeavoured always to contract in a
formal and written manner. The Ombudsman showed the DMD a copy of a
cheque which had been made payable to the Complainant’s Company from the
corporate account of the Communication Company with no written contract or
otherwise. The DMD informed the Ombudsman that he was not aware of that
cheque having been issued. Again the Ombudsman pointed out that the cheque
had been signed by him. He replied that he signs many cheques during the course
of the working day to keep track of them.

15.

The Ombudsman inquired as to whether the Communication Company

had noticed that the material used might have been the property of the
Complainant’s Company; the DMD asserted that he was not aware of this until
the Complainant informed him of the occurrence.

16.

The Ombudsman pointed out that he was not in anyway getting himself

involved in the controversy between the Complainant and the third party. This
was a private affair between two parties which was not within his jurisdiction to
investigate. His only interest was to try to find out whether the Communication
Company had acted correctly or not when it finalised the business deal with the
third party and not with the Complainant with whom they had been planning the
so called 884 Weekender project, and with whom, according to the Complainant
the Communication Company had even entered into a formal verbal agreement.

17.

The Ombudsman regretted not having been able to talk to the Marketing

Manager, who at the time of this investigation was no longer working for the
Communication Company. The Ombudsman considered that the Marketing
Manager was a central figure in this whole affair and talking to him might have
clarified some of the central points under investigation. Given the fact that at least
on one previous occasion the Complainant’s Company and the Communication
Company had concluded business deals without the need of drafting up any
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formal written documentation, the Ombudsman felt it was reasonable for the
Complainant to have believed that this was another such occasion in which a
verbal agreement had been concluded, this time involving the so called 884
Weekender. In spite of this reasonable expectation it did not mean to say that the
Communication Company should have of necessity formally finalised a business
agreement with the Complainant, or that it acted wrongly when it decided not to.
18.

Given that the Marketing Manager had been dealing all along with the

Complainant, and the preparation of the 884 Weekender project was in such an
advanced stage, to the point that the Complainant felt that a formal deal had been
agreed, the Ombudsman expressed the view that the Marketing Manager’s
decision to suddenly finalise the deal with the third party, and in such haste, was
if not unconscionable, at least unusual and even somewhat cavalier.

19.

The Ombudsman pointed out that whether the material used for the 884

Weekender project was improperly used or not by the third party to the detriment
of the Complainant was not under investigation. It is an established fact that the
Complainant wrote to the Communication Company on 3 September 2001
informing them that the material her Company had prepared for the 884
Weekender project had been stolen by her ex-employee, and that he intended to
use it himself. The Marketing Manager replied on 14 September 2001 and said
that the instruction leaflet which the Complainant claimed was the work of her
Company had been invoiced by another supplier, namely, the third party, who
claimed to have produced the work. The Marketing Manager informed the
Complainant he would investigate the matter. Yet on that very same day, the
Communication Company concluded the business deal with the third party. The
Ombudsman thought it was reasonable for him to think that the transaction
between the two parties above mentioned had been concluded without the
Communication Company having carried out the investigation it said it would
carry out.
20.

In view of this the Ombudsman took the view that the Communication

Company had failed in its duty of care towards the Complainant, and wilfully or
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otherwise had finalised the 884 Weekender project with the third party without
sufficient due care and consideration for the Complainant’s interest.
The Ombudsman had to consider whether the Communication Company

21.

was in anyway morally bound to pay the Complainant the sum of £2,675.00, this
being the amount involved in designing the material for the 884 Weekender
project. The Ombudsman concluded that no formal agreement had been signed
between the Complainant and the Communication Company, although the
Complainant had most probably finalised the preparation of the material in the
belief that a verbal agreement had been reached. But again this expectation, well
grounded or not, did not commit the Communication Company in anyway with
the

Complainant.

The

Ombudsman

did

conclude

however,

that

the

Communication Company had erred in finalising the business deal with the third
party without first investigating the serious allegations made by the Complainant.
To conclude, the Ombudsman felt that the Communication Company was to large
extent morally bound to make itself responsible for the apparent lack of prudence
exercised by the Marketing Manager, and that in view of this it should make to
the Complainant an ex-gratia payment for the sum of £2,675.00. With those
comments and the recommendation that was accepted, the Ombudsman closed the
case.
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CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
AFTER THE ISSUING OF A SPECIAL REPORT
CS/323
COMPLAINT AGAINST THE GIBRALTAR SECURITY SERVICE FOR
DESTRUCTION OF A CAR WITHOUT HAVING GIVEN THE OWNERS
PRIOR NOTICE
1.

The Complainants approached the Ombudsman with a complaint against

the Department of Transport for having destroyed their car without giving them
prior notice.

2.

On 28th April 2002 the Gibraltar Security Service (the GSS), towed away

an illegally parked red Honda Civic. The impending destruction of the car was
published in the Gibraltar Gazette on 19th July 2002 and the car was destroyed on
26th July.

3.

Earlier that same April, the Complainants left for the UK to attend to the

wife’s mother who was seriously ill. They only returned three days after their
vehicle had been destroyed.

4.

Whilst they were away they were informed by a friend that their car was in

the GSS compound. According to the Complainants they immediately telephoned
the GSS to inform them about their circumstances. They were allegedly told not
to worry, that the vehicle would remain in the compound until retrieved by them
on payment of a fine. The Complainants claimed that they rang the GSS once
again about a week before their return to ask about the car and to enquire as to the
fine payable by them. They said the same clerk they spoke to the first time
allegedly told them that she would enquire as regards the fine and that she would
tell her superiors not to destroy the vehicle. At no time, said the Complainants,
were they warned that the car had been gazetted and that its destruction was
imminent, neither over the phone nor in writing.
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5.

On their return to Gibraltar they immediately contacted the GSS to be

informed with much distress by the clerk in question that the car had been
destroyed three days earlier.

6.

The Complainants alleged that when they confronted the manager with

their version of what was said in the second telephone conversation the manager
laughed and said that the clerk had no authority to say what she did and that they
destroyed the car because they needed room in the compound. The manager in
turn claimed that this encounter never took place and that he had never met the
Complainants.

7.

The version of the GSS differed to that of the Complainants. The GSS said

that the Complainants only rang them once from England and not twice. In this
sole telephone conversation, they were allegedly told that they would have to sort
out the matter of the car and were asked whether there was anybody in Gibraltar
who could take care of this matter for them. The Complainants allegedly
answered that there was no need for this because they would be back the
following week. When weeks passed and they heard nothing else from them they
had no option but to enforce the law and destroy the car.

8.

As regards this telephone conversation, the initial version put to the

Ombudsman by the GSS was that it took place after the publication in the Gazette
but weeks or months before the Complainants returned to Gibraltar. After the
investigation was closed, the Department of Transport, speaking for the GSS said
that the conversation in question occurred not after it was gazetted, but after the
car was towed away.

9.

Section 58 of the Control of Traffic Regulations states:
“Where a vehicle is on a road, parking place or other public
place(a) in such a manner that a relevant parking offence is thereby
committed; --------APPENDIX 2
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a police officer may --- remove the first mentioned vehicle to a
place of safe custody”
Section 59 goes on to give the police authority to retain the vehicle in custody
until the registered owner pays the set charges.
Section 60 says as follows:
Where(a)------ a vehicle is detained under that regulation (Section 58) for
a period of not less than one month; and
(b) the Commissioner of Police has caused a notice to be published
in the Gazette of his intention to have the vehicle sold, destroyed or
otherwise disposed ofthe Commissioner may at any time after the expiry of the seven
days immediately following the date of publication of the notice
cause the vehicle to be sold, destroyed or otherwise disposed of in
such a manner as he thinks fit.”

10.

Government Notice No. 554 published in the Gibraltar Gazette on the 19th

July 2001 sets out the Commissioner of Police’s intention to “destroy and dispose
of” a Honda, Registration Number G88709. The car was crushed seven days later,
on the 26th July 2001.

11.

First of all it has to be pointed out that the behaviour of the GSS was

legally impeccable. The law imposes no duty of notification other than
publication in the Gazette and this was clearly done. More so, according to law
they could have destroyed the car after a month in detention, and yet they waited
three months because they were hesitant to destroy a new car.
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Notwithstanding this, the Ombudsman pointed out that publishing this

12.

matter in the Gazette is not the best way of notifying the general public, who, by
and large, do not read it. If anything this practice highlights the haughty attitude
of the public administration at its worse.
The duty of the Ombudsman as set in the Public Services Ombudsman

13.

Ordinance is to investigate maladministration on the part of governmental
departments or agencies. One of the definitions of maladministration is failure to
mitigate the effects of rigid adherence to the letter of the law where that produces
manifestly inequitable treatment. It is also the duty of the Ombudsman to ensure
that the laws of Natural Justice are not breached. The point in question was not
whether the GSS broke any law by not notifying the Complainants that their car
was about to be destroyed, because clearly the answer to that question is negative.
The issue was did the GSS do enough to contact the Complainants before they
destroyed a car that was nearly new and more seriously, did they know that the
Complainants were due back in Gibraltar within a few days when they destroyed
the car.

14.

The GSS argued that they wrote to the Complainants’ address in an

attempt to notify them, sending the letter by hand with a traffic warden, and they
even enquired as to the Complainant’s whereabouts from a former boyfriend of
the wife’s whose name they could not recall. The Complainants on the other hand
claimed that they first heard of the destruction of the car after it had actually taken
place. Furthermore, the wife’s sister still lived at the Ocean Heights address and
she never heard from the GSS in this regard.

15.

The Ombudsman observed that in the absence of impartial evidence the

only way of choosing between both versions was to highlight inconsistencies in
either of the stories in an attempt to identify the most credible one. The
Complainants said that they made two phone calls to the GSS, the first
immediately after the arrest of the car and the second about a week prior to their
return. The GSS on the other hand identified only one call from the Complainants
whilst in the UK. According to them they spoke with them after the car had been
gazetted but a very long time before they returned. It might just be recalled that
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the publication in the Gibraltar Gazette appeared on 19th July 2001 and the
destruction took place on 26th July and the Complainants returned three days later,
scarcely a very long time.

16.

The Ombudsman considered that this inconsistency could be attributed to

faulty recollection of events on the part of the people concerned in the GSS.
However since the statement that the conversation with the Complainants took
place “after it was gazetted” was repeated with decision and finality a number of
times, he thought this unlikely. If the case was that the Complainants notified the
GSS that they would be back in Gibraltar the following week and this
conversation took place after 19th July it transpires that the GSS destroyed the car
knowing full well that the owners could come any day to retrieve their car.

17.

This conclusion would not hold true if the telephone conversation took

place in April as opposed to July. However since the Department of Transport
only amended its version after the Ombudsman allowed the parties to peruse an
initial draft of this report, the Ombudsman chose not to change his conclusions.

18.

The Complainants on the other hand were not free of blame. They parked

their car illegally and left Gibraltar for what they must have known would be a
protracted length of time. This is evidence of gross disregard to the rules of
acceptable social behaviour and bland lack of concern as to the fate of their car
and the contents thereof. This disregard was supplemented by their long list of
parking offences. During the period January through to April 2001 the car in
question received eight parking tickets, was clamped once and was towed away
four times.

19.

After considering both versions the Ombudsman was convinced that the

car was destroyed with the GSS knowing that the owners would soon be returning
to retrieve it. The GSS are entrusted by the Government and people of Gibraltar
with enforcing the traffic laws. They are also entrusted with the fate of all the cars
arrested by them and one duty must not come at the expense of the other. The
letter of the law governs their behaviour but ultimately it is their duty to enforce
the law in good faith. Every attempt, within reason, must be made by them to
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contact the owners of an arrested vehicle and it is inconceivable that a vehicle be
destroyed even after many months in the compound knowing that the owners
were away from Gibraltar and would be returning within days. The Ombudsman
expressed the view that this is a breach of trust towards the people of Gibraltar
and as such is unacceptable for a public agency. The Ombudsman pointed out that
his decision ought to combine his repudiation of such behaviour together with
compensation for the owners of the car. The Ombudsman was also of the opinion
that his resolution should reflect his rejection of the Complainants’ antisocial
behaviour and their disregard for the rules that make it possible for all of us to use
the roads.

20.

Section 60 of the Control of Traffic Regulations gives the Commissioner

of Police the power to sell, destroy or otherwise dispose of detained vehicles. The
Ombudsman questioned the wisdom of destroying a good car when it could have
been sold, and the proceeds gone into the Government coffers. The Ombudsman
expressed the view that destroying a valuable item, irrespective of any other
consideration was wrong and considered whether in future, road worthy cars
could be sold rather than destroyed.

21.

The Ombudsman concluded that on the one hand the Complainants had

acted irresponsibly by leaving their vehicle in a no parking area prior to their
departure to the U.K. on what was envisaged to be a long stay away from
Gibraltar. The Ombudsman pointed out that the Complainants’ past record
showed they had persistently and deliberately acted in a manner which could,
without doubt, be deemed as having been grossly irresponsible and antisocial.

22.

The Ombudsman was certain that the Complainants were largely to blame

for what had happened, but felt that the GSS also had its share of blame, which if
anything, was equal in proportion. The Ombudsman pointed out that although
GSS acted within the law it had not exercised to the full the duty of care one
would have expected from such an authority.
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23.

Article 6 of the Code of Good Administrative Behaviour as set down by

the European Ombudsman and approved by the European Parliament states as
follows:
1. When taking decisions, the official shall ensure that the measures
taken are proportional to the aim pursued. The official shall in
particular avoid --- imposing charges on them, when those --- charges
are not in a reasonable relation with the purpose of the action
pursued.
2. When taking decisions, the official shall respect the fair balance
between the interests of the private persons and the general public
interest
Article 11:
The official shall act impartially, fairly and reasonably.
(my underlining)

24.

Were the measures taken by the Department of Transport in this case

proportional to the offence committed by the Complainants? Was it fair and
reasonable to destroy a vehicle that was worth a lot of money because they did not
hear from the Complainants, who were away attending to the wife’s mother in the
UK, (who was seriously ill?) Even if the Department of Transport’s version of
events is the correct one, was it fair and reasonable for the authorities to destroy a
perfectly good car just because they did not hear from its owners? The basic
question faced by the Ombudsman was, were the measures taken by the
authorities against the Complainants proportional to the offence committed? The
Ombudsman felt that the answer was clearly in the negative. The Complainants
had interests in Gibraltar and the GSS must have known, or at least suspected, that
there was a very strong possibility indeed that the owners of the car would be
returning to Gibraltar sooner or later. The Control of Traffic regulations gives the
Commissioner of Police complete freedom as to how to dispose of offending
vehicles. The GSS or the Royal Gibraltar Police who are entrusted with the
execution of the Regulations should have exercised their discretion and disposed
of the car in a fairer way, for example by selling it and giving the Complainants
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the proceeds of the sale after deducting from these proceeds the fine payable by
the owners of the car and any other expenses incurred in the process. The
Ombudsman concluded that the destruction the car had amounted to an act of
maladministration.

25.

The Ombudsman felt it necessary to make a number of recommendations

arising out of this complaint. He expressed the view that gazetting is not enough
and that vehicles earmarked for final disposal should be advertised in the media at
least once. (The Department of Transport claim that this is already standard
practice and that this was done in the case in question although they do not recall
in which newspaper it was published).

26.

Warning letters to members of the public informing them that their

vehicles are to be disposed of should be sent through by registered mail.

27.

Roadworthy cars should be sold rather than destroyed.

28.

After much consideration, the Ombudsman took the view that given the

circumstances of the case, the Complainants should be compensated. He was,,
however, most reluctant to impose any financial burden on the public purse,
especially considering the disdain the Complainants had persistently shown
towards the parking regulations. The Ombudsman therefore decided that they
should be compensated in a manner that would make a loser of nobody, not the
Complainants, not the Department of Transport, nor the taxpayer. He
recommended that the next time the Royal Gibraltar police have vehicles for
destruction, one that is similar (if possible) to the one which was destroyed should
be given to the Complainants. The Ombudsman pointed out, and stressed, that in
no way whatsoever should such a decision be taken as a precedent by other car
owners whose vehicles have been destroyed, or may be destroyed in the future.
He said that this recommendation was based firmly and entirely on the individual
facts of this particular case.

29.

With this recommendation, the Ombudsman closed the report.
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CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/295
COMPLAINT AGAINST THE HOUSING AGENCY FOR DELAY IN
DECANTING
1.

The Complainant felt aggrieved at the Housing Agency’s delay in having

her and her family decanted from their flat.

2.

At the time of writing this report the Complainant and her family lived in a

Government flat in a run-down part of town. She said they had been living there
during the past six years. About one year ago the Housing Agency told all the
tenants in the block that the building was in a state of disrepair and they would all
be decanted. The Complainant explained to the Ombudsman that during the past
months thirteen families out of fifteen had been decanted, but she and her family
had not been moved out. The Complainant claimed that her flat was in a bad state
of dilapidation and that she and her family were finding it increasingly stressful to
continue living there.

3.

The Complainant said that some eighteen months ago she stopped paying

her rent. The Ombudsman was able to ascertain that the Complainant owed in rent
arrears the sum of £4,017.00. Her weekly rent being £13.90 and had not paid rent
for over five years, in fact since she and her family were allocated this flat.

4.

On 1 November 2001 the Ombudsman met with the Housing Manager and

asked that a structural survey be carried out to establish the condition of the
premises. He also asked for the Environmental Agency to carry out an
investigation and write a report.

5.

He himself visited the premises in question and was able to ascertain the

utter dilapidation of the flat and the surrounding area which he described as a
Dickensian slum.
6.

The Environmental Agency’s Report said the following: “The walls of the

kitchen are affected with penetrating dampness and one of the windows cannot be
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opened. A portion of a wall has been removed to a height of six feet
approximately and the remaining portion at ceiling level has been left suspended
in mid air without any proper means of support (i.e. a lintel). The walls of the
sitting room are affected with penetrating dampness.

7.

The bathroom has no hand basin. The walls are affected with penetrating

dampness and a portion of the ceiling has collapsed, other portions are bulged and
unsafe. There is an open waste pipe within the bathroom giving rise to bad
smells.’

8.

The Environmental Agency’s general assessment of the premises and

surrounding was as follows:
1) “This flat is a semi-basement and is situated within a derelict building, the
concrete corridors of which have been shored up and a protective
walkway provided. There is no artificial light provided and there are
numerous vertical props and trapping hazards underneath the protected
walkway which the Macias family have to use in order to gain access into
their flat.
2) An area of this protective walkway has been removed directly above the
patio exposing the family to falling masonry from the dangerous concrete
corridors above.
3) There are numerous accumulations of refuse litter, wood, scrap metal etc.
around the premises.
4) In my opinion the …….family should be re-housed as a matter of
urgency.”

9.

The Department of Buildings and Works made available to the

Ombudsman two reports, one which had been written as a result of an inspection
which was carried out on 20th October 1999, and the most recent one carried out
on 17th December 2001 at the Ombudsman’s request.
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10.

In its October 1999 report the Department stated that the northernmost

cantilevered reinforced concrete beam and pier arrangement was showing
evidence of extensive spalling. There was also evidence of extensive spalling to
the second reinforced concrete column adjacent to the first floor access, and the
soffit of the reinforced concrete stairs leading to the second floor was also
beginning to show evidence of spalling. The report further stated that in certain
areas along the northernmost section of the building there was evidence of
spalling to the soffit of the first floor reinforced concrete walkway.

11.

The report was concluded with the recommendation that any loose plaster

and concrete from the areas identified be hacked off with immediate effect to
prevent any further falling debris. The report pointed out that the main area of
concern involved the northernmost pier and cantilevered beam, and said that if
works were not carried out within the next few weeks the area would have to be
adequately propped until such time as remedial works began.

12.

When the Ombudsman visited the area two years later he was able to

ascertain that the areas in danger of caving in had been propped up as per the
recommendations made in the 1999 report. He was not able to ascertain whether
all the areas with loose plaster and concrete had been hacked off as recommended.
Perhaps this had been done but other areas had subsequently deteriorated. The
December 2001 report did point out that there were cracks and spalling, these
being on the structural concrete on columns and corridors.

13.

The Ombudsman observed that whereas the Environmental Agency’s

Report had stated that the walls showed signs of penetrating dampness, the
Buildings and Works report said that the walls internally were in a sound
condition and showed no signs of dampness except on the gable end above the
window with small patches of dampness. The 2001 Buildings and Works report
further stated that the bathroom plasterboard was broken and missing and the
walls in need of some repair. The kitchen wall had also been removed, and the
ceiling damaged due to a leak from the flat above. The report said that apart from
the missing section where the kitchen wall had been, the floor was in good
condition.
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14.

The report noted that the opening windows did not sit tight against the

frame and the rubber seals were missing, with the matter being made worse by the
gable window and living room having the glass broken, thus causing draughts and
rain water penetration. The report concluded by stating that the bathroom door
was missing, and the others were in good condition. The 2001 Buildings and
Works’ report last observation was that all sanitary fittings were in good working
condition. Again the Ombudsman noted that this last observation contradicted the
Environmental Agency’s report which pointed out that there was an open waste
pipe within the bathroom giving rise to bad smells.

15.

The Ombudsman expressed the view that in spite of a couple of

contradictions the reports painted quite a dismal picture of this family’s home.
This view was corroborated by his own impression of the premises during his
visit at the beginning of the investigation.

16.

Again the Ombudsman felt he had to criticise the Government for

allowing government tenants to fall back in the payment of rent for years on end.
He had previously criticised the Government over a similar case already
investigated (Case No.205). He said that this practice of non-payment of rent
which was quite widespread was totally unacceptable. The Complainant had not
paid for years and no action had been taken to recover the money owed, or
address whatever grievance the Complainant may have had for not having paid.
The Ombudsman expressed the view that the non-payment of rent by Government
tenants was not uncommon and was possibly in the increase. He said that a
substantial number of Government tenants are inclined to see Government as a
soft target and opt for the non-payment of rent, at times for the flimsiest of
reasons and in the full knowledge that Government will do nothing to recover
these arrears. The only time when the Housing Agency takes a stand to recover
arrears is when tenants who owe money need to be re-housed. It is at this juncture
when the Agency, as a matter of policy, demands that arrears be paid in full
before making the allocation. The Ombudsman expressed the view that the way
this policy is exercised is unfair, because after allowing tenants to accumulate
huge debts, they are then expected to settle immediately before being re-housed.
In some cases these tenants are unable to afford such huge sums of money and
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would, if this policy is adhered to, be condemned to remain living for years, if not
for the rest of their lives in premises which are more reminiscent of third world
slums than of a vibrant, modern and economically prosperous community such as
Gibraltar purports to be, and indeed is.
The Ombudsman made a general recommendation which was that

17.

Government take steps without further delay to put an end to the present wholly
unacceptable abuse by Government tenants regarding the non-payment of rent. He
pointed out that the Housing Agency should review its policy on rent arrears and
act in a manner which is fair and coherent and takes into account those
Government tenants who because of the Agency’s historic inaction have been
allowed to accumulate large debts. He said that the Housing Agency should be
given the resources needed to implement an efficient system not only to recover
existing debts but also to prevent these from accumulating in the first place.
With regards to this particular case the Ombudsman was of the opinion

18.

that in spite of the arrears, this family which includes two young children, be
decanted, given the dilapidated state of their dwelling and surrounding area. The
Ombudsman expressed the view that in cases such as this, the safety or health of
tenants should override the existing policy of not re-housing tenants until rent
arrears are paid in full. Having said this the Ombudsman also recommended that
the Complainant who draws his salary from the Government purse should be
made to pay these arrears. Similarly if they were to be re-housed, steps should be
taken to ensure that the rent of the new premises was also paid.
With these observations and recommendations the Ombudsman closed the

19.
case.
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CASE NOT SUSTAINED
CS/310
COMPLAINT AGAINST THE HOUSING AGENCY FOR FAILING TO
ALLOCATE THE COMPLAINANT GOVERNMENT HOUSING
1.

The Complainant was, at the time of writing, twenty-four years old but

claimed that he had been homeless for the past three years. He alleged that he had
been asking the Housing Agency to allocate him a flat since he was old enough to
apply for one himself. He thought that he was on the Housing List, but he did not
know if he had been categorised as a social case. He complained that the Agency
was not very helpful or informative, and that he was unaware of what his situation
was in respect of obtaining government housing.

2.

However, by letter dated 22 November 2001, the Housing Agency

informed the Office of the Ombudsman that the Housing Advisory Committee
had discussed the Complainant’s case at a meeting held on 20th November 2001,
and that the Complainant had been categorised as belonging to the ‘A’ Social List.

3.

According to the Social Services Agency, a report on the Complainant’s

personal circumstances had been requested by the Housing Agency in 1999. A
report was written by the Complainant’s then social worker, Ms Janet Federico.
The records maintain that pursuant to the report being issued, the Complainant
was allotted accommodation in Devil’s Tower Hostel.

4.

Nevertheless, on 29th November 2001, the Housing Agency informed the

Office of the Ombudsman that no record was kept on file arranging for the
Complainant to be accommodated in Devil’s Tower Hostel.

The Housing

Manager (acting) was of the opinion that arrangements had been made by the
Social Services Agency.
5.

The Office of the Ombudsman was informed that at no point before July

2001 had the Complainant made a formal application for government housing.
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6.

In July 2001, the Complainant attended a counter interview at the Housing

Agency, where he was asked about his personal circumstances. His case was
considered by the Housing Advisory Committee on 24th September 2001. The
Committee was not in possession of a report from the Social Services Agency,
and no recommendation was made. The Housing Agency did not request a report
because the Complainant did not inform them that he had been assigned a social
worker and that his circumstances were known by the Social Services Agency.

7.

On 1st November 2001 the Office of the Ombudsman initiated an

investigation into the Complainant’s case, pursuant to which the Housing Agency
requested a report on the Complainant from the Social Services Agency. The
Complainant’s case was once again put before the Housing Advisory Committee.
On this occasion, the Committee was in possession of the report from the Social
Services Agency and was made aware that the Complainant had resided in Devil’s
Tower Hostel. As his homelessness had been verified, the Committee
recommended that the Complainant be categorised on the ‘A’ Social List.

8.

The Ombudsman concluded that there had been no maladministration. He

felt that the Complainant should have informed the Housing Agency of his
involvement with the Social Services Agency. If he had done so, the Housing
Agency would have requested a report from the Social Services Agency before
the Housing Advisory Committee met in September 2001. The responsibility to
inform the Housing Agency of his personal circumstances lay with the
Complainant.

9.

However, the Ombudsman was pleased that the Complainant had been

categorised on the ‘A’ Social List, and that his lack of accommodation was an
issue which would be addressed in the near future. With this observation, the
Ombudsman closed the case.
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CASE PARTLY SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/313
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY AND
NEGLECT INVOLVING RE-HOUSING
1.

The Complainants felt aggrieved over delay in re-housing which resulted

in the Housing Agency offering them a flat in a location they did not want.

2.

The Complainant, who had been a soldier with the Gibraltar Regiment,

had lived during eighteen years, together with his wife and two young sons, in a
Ministry of Defence (MOD) property

3.

The Complainant had to leave the Regiment in 1998 on medical grounds,

and claimed that both the MOD and himself prepared the necessary paperwork for
the Housing Agency. By letter dated 16th July 1998 the Complainant informed the
Family Housing Office of the MOD that he was leaving the Regiment on medical
grounds. He asked for the MOD to start preparing the necessary paperwork to
have him and his family reallocated to a Gibraltar Government flat.

4.

On even date the Complainant wrote to the Housing Manager informing

him that he was leaving the Regiment between October 1998 and November
1998. He explained that he and his family would have to vacate their MOD
dwelling and would need a Gibraltar Government flat. The Complainant ended his
letter by saying he would be very grateful for an appointment to discuss the matter
and thus avoid problems when the time came for he and his family to vacate their
present MOD premises. By letter dated 22 July 1998 the MOD informed the
Housing Manager that the Complainant was being medically discharged from the
Regiment during October/ November 1998. This letter was followed by another
one dated 22 September from the MOD and addressed to the Housing Manager
informing him that the Complainant would cease to be entitled to occupy his
MOD Quarter with effect from 7 December 1998 and would be liable to eviction
as from that date.
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5.

It must be pointed out at this stage of the investigation that there exists a

long-standing agreement between the Gibraltar Government and the MOD
relating to the provision of Service Married Quarters for the regular soldiers of the
Gibraltar Regiment and establishing a linkage between the Gibraltar Housing
Allocation Scheme and the MOD Married Services quarters with a view to:
A) Ensuring local conditions and circumstances regarding housing are not
irrelevant when considering allocations under the MOD scheme and;
B) Ensuring the soldier is helped in the process of becoming a civilian at the
end of his service, regarding his accommodation.
The said agreement, signed on 24th January 1991 by the then Housing Minister
and the Brigadier further stated, “Similarly the Housing Manager will ensure that
before a soldier comes to the end of his military service every effort is made to
provide an adequate house.”

6.

To safeguard the agreement and to be eligible for MOD allocation the

applicant would have to apply for Gibraltar Government Housing. The
Complainant alleged to have applied when he married, and applied for MOD
accommodation. The understanding was that the details of his application for
Government Housing would be recorded and kept inactive pending future advice
from him and the MOD. The application would then be re-activated.

7.

A year later, the Complainant’s letter of 16th July 1998 had not obtained a

reply from the Housing Agency, so by letter dated 18th August 1999 he addressed
the matter again to the Housing Manager. The Complainant complained that his
name did not appear on any of the waiting lists on display in the foyer of the City
Hall. The Complainant pointed out to the Housing Manager that whereas other
ex-members of the Gibraltar Regiment waiting for re-accommodation had been
allocated flats, he (the Complainant) had not yet been contacted by the Housing
Agency.

8.

This second letter by the Complainant was not answered either by the

Housing Agency, and by February 2000 there is written evidence that the
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Complainant was under official pressure from the MOD to vacate his MOD flat.
This pressure was stepped up by another letter dated 1st October 2001 warning the
Complainant that despite the notices, he had failed to vacate the premises and
remained in unlawful occupation therein. The lawyers acting for the MOD warned
the Complainant that their Clients required vacant possession of the premises
within 7 days from the date of their letter (1st October 2001) and that should the
Complainant fail to vacate the premises within this specified time, legal
proceedings would be issued against him without further notice.
9.

After remaining silent for over three years and after having failed to

answer the Complainant’s letters of 16th July 1998 and 18th August 1999 and
those from the MOD, the Housing Agency finally wrote to the Complainant on
23rd October 2001 to inform him that the Housing Advisory Committee had
discussed his case at the meeting held on 22nd October 2001 and that as a result of
this he had been categorised on the ‘A’ List.

10.

By letter dated 30th October 2001 the Complainant wrote to the Housing

Agency pointing out that their MOD flat consisted of a three bedroom dwelling
given their family composition, a married couple with two sons, and that
subsequently they would require a three bedroom flat. The Complainant also
brought to the attention of the Housing Manager that his children had been
brought up in the south district, their friends lived there and their youngest son
attended a school in that area of Gibraltar and for these reasons would wish to be
re-housed in the area of the south district, preferably in a certain estate (name of
the estate provided by the Complainant).

11.

However by letter dated 6th November 2001 the Housing Agency made an

offer of accommodation which did not meet with the Complainants approval.
12.

The Agency’s offer consisted of a 3RKB flat situated in an estate in the

upper town area. Also on 7th November 2001 the Housing Agency informed the
Complainant that at present there were no flats available for allocation in the
south district.
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13.

By letter dated 17th November 2001 the Complainant addressed a lengthy

letter to the Housing Minister wherein he complained that for three years nothing
had been done by the Housing Agency to resolve his Housing problem in spite of
the letters he had written and the meetings held. The Complainant pointed out to
the Minister that to make matters worse, during his last meeting with the Housing
Manager he had been informed that his file had never been reactivated because
they could not find it, and the delay had been caused by the MOD for not having
informed the Agency that he (the Complainant) was soon to leave the army.

14.

The Complainant argued in his letter to the Minister that he did not

consider himself to be a social case, and hence did not want to be allocated a flat
at this particular upper town housing estate, which is where, he said social cases
were allocated. Instead he wanted to be allocated a flat in the south district, and
preferably in a certain south district estate, as stated in his letter of 30th October
2001 addressed to the Housing Agency. He also took issue with the Agency’s
remark that there were no flats available in the south district given the Minister’s
answer in the House of Assembly on 13th November 2001 where he had said that
there were 24 vacant post-war flats in the south area.

15.

The Ombudsman after reading all the available correspondence came to

the conclusion that the then Housing Manager had acted with gross negligence.
Not only had he failed to answer all the letters sent to him by the Complainant and
by the MOD, but most importantly had failed to put in motion the existing agreed
mechanism to re-house the Complainant and his family when the time came for
them to vacate their MOD Quarters. This failure to allocate them had caused the
Complainant and his family much personal aggravation. Because of the Housing
Manager’s failure to follow the established procedure this case had ended up as a
social case for the Social Advisory Committee to investigate. The Ombudsman
concluded that there should have been no need for this had the Housing Manager
acted correctly.
16.

Notwithstanding the gross failures committed by the Housing Agency the

Ombudsman did not agree with the Complainant’s argument that he should be
allocated a three bedroom flat, and that he should be allocated a flat in a particular
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housing estate in the south district and not in the upper town housing estate as per
the offer made to him by the Housing Agency on 6 November 2001.

17.

The Ombudsman expressed the view that the Housing Agency had not

acted incorrectly in allocating the Complainant and his family a two bedroom flat,
this being adequate for their family composition. Similarly the Housing Agency
had not acted incorrectly in offering them a flat where it did, in spite of their
preference for another location. The Ombudsman pointed out that the
Complainant’s suggestion that they should not have been offered a flat at this
housing estate because they were not a social case was not correct. This particular
estate in the upper town area is not designed for social cases, and it is unfortunate
that it should be seen by some would-be tenants as such. The Ombudsman said
that the Housing Agency is not necessarily obliged to allocate would-be tenants in
areas or estates of their choosing, unless the Housing Allocation Committee
agreed to this, prompted by serious or social considerations. In the Ombudsman’s
opinion no such serious considerations existed in this case.

18.

Notwithstanding the above considerations, the Ombudsman expressed the

view, and put it to the Allocation Committee, that given the grossly negligent way
the Housing Agency had treated the Complainant, and the aggravation caused to
him and his family, the Committee might wish to consider making them another
offer of accommodation in the south district. This offer to be made as a gesture of
goodwill, if only to make amends for the past failures.
19.

With this observation and comments the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/317
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
RE-HOUSING
1.

The Complainant felt aggrieved at having been evicted from the flat he

was occupying illegally and for the subsequent delay in re-housing him, his
partner and his child.
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2.

This complaint was first brought to the attention of the Ombudsman on

22nd August 2001. However the Ombudsman did not decided to initiate a formal
investigation until mid-January 2002 given that the problem being complained
about had not been resolved and seemed to have got embroiled in a state in which
mutual recriminations were being made between the Complainant and the
Housing Agency.

3.

When the Complainant, a 20-year-old youth, and his common law wife

made their complaint to the Ombudsman they had a six-month-old baby and were
homeless. They had been squatting in a Government pre-war dwelling for two
years and had been evicted on 21st August 2001after a court ruling. The
Complainant claimed that during the time they had been squatting he had tried to
look for private accommodation but had not found anything he could afford.

4.

The Complainant claimed to have been earning £210 weekly, but that his

common law wife was unable to work, as she had to look after the baby. The
Complainant further explained that they could not take up residence with his
common-law wife’s family because she had lost all contact with her family nor
could they live with his mother (the Complainant’s) because she lived in a 4RKB
with two more adults and a child, and subsequently there was no room for them.

5.

The Complainant alleged that after their eviction they had to leave their

baby in the care of the Complainant’s grandmother, whilst they slept on a mattress
outside the flat from which they had been evicted. During the time they had
squatted, their rights to obtain a Government flat had been suspended, this being
Government Policy vis-à-vis squatters. However upon their eviction, their case
was taken to the Housing Advisory Committee for its consideration on 24th
September 2001.

6.

On 24th September the Advisory Committee did review the case but took

the decision not to make any recommendations on the grounds that there were
indications that the Complainant and his partner had not fully vacated the flat they
had been squatting in. The Committee had decided to monitor the situation and
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review the case again in their October meeting, provided they were able to
ascertain that the Complainants had vacated the flat fully.

7.

The question regarding the Complainant’s belongings in the flat posed

some difficulties and controversy. On the one hand the Complainant claimed they
could not retrieve their belongings because the Housing Agency would not give
them the key to enter the flat. On the other hand the Housing Inspectors informed
the Ombudsman that on two occasions they had made arrangements with the
Complainants to give them access into the flat so that they could collect their
belongings and they (the Complainant and his partner) had failed to turn up. The
Housing Inspectors also told the Ombudsman that the Complainant continued to
keep his dog in the flat, and still made use of the flat by climbing through a
window.

8.

Eventually on 5th October 2001 the Ombudsman was informed by the

Housing agency that the Complainant had finally removed all his and his partner’s
belongings from the flat. The Housing Agency then decided to refer the case to
the Housing Advisory Committee which was meeting on 22nd October 2001. By
letter dated 23rd October 2001 the Housing Agency informed the Complainant
that he had been categorised on the ‘A’ List as a social case and a further
communication would be sent to him once a suitable flat was identified.

9.

On 12th November 2001 the Complainant’s mother lodged a further

complaint with the Ombudsman claiming that some three weeks after having been
categorised as a social case and placed on the ‘A’ list he had not yet been given an
offer of accommodation.
10.

After making the pertinent enquiries the Ombudsman replied to the

Complainant’s mother. By letter dated 14th November 2001, the Ombudsman
reminded the Complainant’s mother that her son had been categorised on the ‘A’
list on 22nd October 2001, and that her son’s case was not the only one on the ‘A’
list. The Ombudsman pointed out that there were other cases, all equally
deserving some of whom had been on the ‘A’ list longer that he had. The
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Ombudsman concluded his letter telling the Complainant’s mother that her son
would have to wait his turn for an allocation.
11.

By mid-December the Complainant and his family had not yet been re-

housed, and when he had a meeting with the Housing Manager sometime before
Christmas he was informed by her (the Housing Manager) that it had been
decided to suspend his position in the ‘A’ list as it had come to the Agency’s
notice that the Complainant’s partner was sharing the flat with the Complainant’s
father who was also squatting. The suspension however was not communicated in
writing as should have been the case. It was however recorded in minutes.

12.

The Complainant argued that the decision to suspend him from the ‘A’ list

was most unfair. He said that his partner had only stayed with his father for one
day until he made arrangements to stay at the house of a friend in La Linea who
had promised them accommodation until the end of December 2001. In spite of
his arguments the decision to suspend him from the ‘A’ list was upheld. The
Housing Agency’s contention was that the family had moved out from their squat
and had moved into the Complainant’s father’s squat. The Housing Manager
informed the Ombudsman that this had been verified by two neighbours.

13.

On 17th December 2001 the Ombudsman contacted the Housing Manager

and told her that he believed the Complainant’s partner was no longer squatting
and that this should be checked out, and if that was the case he should be
reinstated on the list.
14.

On 7th January 2002 the Complainant wrote to the Housing Manager. In

his letter he said that he and his family continued to be homeless. He said that on
24th December his son had fallen ill with a cold, had got worse and the cold had
developed into pneumonia. The Complainant went on to explain that his common
law wife had stayed with their son in hospital, whilst he had slept in the car. The
Complainant concluded his letter pleading that they be given an allocation so that
his son would have a home to go to upon leaving the hospital.
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15.

By letter addressed to the Medical Advisory Committee of the Housing

Agency the Consultant Paediatrician at St Bernard’s Hospital said that the boy in
question was currently a patient at the hospital. He said that he would like to
discharge him but it had come to his attention that the patient’s mother was
homeless and therefore the hospital was unable to discharge this patient. The
doctor said he hoped that the Housing Agency would be able to address this
problem shortly.

16.

Upon enquiring the Ombudsman was told that the Housing Advisory

Committee was to have its next meeting on 15th January, and the question
involving the suspension from the ‘A’ list of the Complainant would be reviewed.
The case was indeed reviewed and the Complainant was reinstated on the ‘A’ list.

17.

The Ombudsman pointed out that the Complainant and his family had

been rendered homeless after having been evicted by the Court from the flat they
had been occupying illegally. This was a Court ruling upon which the
Ombudsman was not competent to comment.

18.

However he expressed the view that squatting cannot be condoned

because if allowed it would be unfair on those applicants who wait patiently on
the Housing Lists. Squatting, if allowed would be an effective way of jumping the
queue, and would constitute administrative maladministration.

19.

The Ombudsman considered that it was most unfortunate that this matter

had got embroiled for such a long time, particularly because of the adverse effects
it might have had on the young child involved. However he considered that this
delay had in the main been self-inflicted. He also wondered why it was that they
could not rent in the private sector with a weekly income of £210 weekly.

20.

The Ombudsman took the view that the Housing Advisory Committee’s

decision not to review the case on 24th September did not constitute
maladministration as there seemed to have been sufficient grounds to suspect that
the Complainants had in the first instance not totally vacated the premises they
had been evicted from. The later decision, that of suspending the Complainant’s
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position on the ‘A’ list for almost a month caused a further delay in the process of
accommodation. This caused the Complainant and his family further distress. The
Ombudsman felt that this suspension would have been a draconian measure
provided the Complainant’s version of events were correct, however the
Ombudsman was unable to reconcile the two different versions, and was unable to
form an opinion on the matter.

21.

Given the circumstances of the case, particularly that involving the young

child, and taking into account that the Complainant had been on the ‘A’ list since
22nd October 2001, albeit with a temporary suspension, the Ombudsman strongly
recommended that the Housing Agency find them a suitable flat as soon as
possible.
22.

With this final recommendation the Ombudsman concluded his report.

CASE PARTLY SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/321
COMPLAINT AGAINST THE HOUSING AGENCY FOR DELAY IN
OFFERING ACCOMMODATION
1.

The Complainant felt aggrieved over delay in being re-housed and at not

having been informed that she had been taken off the social list.

2.

The Complainant separated from her husband on 13 August 1998 and

claimed she had been homeless since. The Complainant’s husband kept the
matrimonial home and kept the custody of their two children, until March 1999
when she was given custody of their thirteen year-old daughter.

3.

The Complainant said that during the course of the following year (1999)

she lived alternatively at her sister’s home, and her mother’s home and then with
the help of a social worker applied for housing. Records in the Housing Agency
reveal that the Complainant was placed on the social list, category “A” on 7
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September 1998. It was not until June 2000 that she applied for Government
housing and was put down on the pre-list.
During these three years and a half she continued to visit the Housing

4.

Agency to inquire as to when she would be given an allocation. During one of her
recent visits she claimed she was told that in June 2002 she would be transferred
from the pre-list on to the Housing Waiting List proper. She was also informed
that she had been taken off the social list.
The Complainant felt aggrieved at having been taken off the social list,

5.

and not having been informed. She also failed to understand how it was that her
housing application was dated June 2000 when she had handed in her divorce
papers in September 1998 and claimed to have applied for housing sometime in
1998.

6.

The Ombudsman was satisfied that the Housing Agency had acted

promptly in categorising the Complainant as a social case. The Ombudsman
observed that she separated from her husband in August 1998 and was placed on
the social “A” list in September 1998. As regards, the Complainant’s application
for housing, the Ombudsman was able to ascertain that the Complainant had
applied for housing on 26 June 2000 and not in 1998 as she had claimed.
Therefore being transferred from the pre-list to the waiting list in June 2002 was
correct.

7.

The Ombudsman expressed disquiet at the Complainant not having been

informed that she had been taken off the social list. The Ombudsman did verify
that the Complainant had been taken off the social list when she entered into a
partnership with her present common-law husband and rented a private sector flat.
The decision taken by the Housing Agency at an unspecified date to take her off
the list did not constitute an act of maladministration. However not having
informed the Complainant was wrong. The Ombudsman expressed the view that
for the sake of administrative completeness and fairness, in the same way that
members of the public are informed when they are placed on the social lists, they
should also be informed if and when they are taken off. The Ombudsman pointed
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out that administrative arrangements should be put in place with the public very
much in mind, and that withholding information may benefit the administration
but not necessarily the public. He said the general public should be given as much
information as possible when it effectively affects them. As stated in other
occasions, the Ombudsman said that the public administration should act with
transparency and openness.

8.

The Ombudsman recommended that applicants in whatever category

should be informed when taken off a list. This recommendation was later
accepted by the Housing Agency.

CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/324
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS REFUSAL
TO MAKE A SECOND OFFER OF ACCOMMODATION
1.

The Complainant felt aggrieved at the Housing Agency for its refusal to

make her and her family a second offer of accommodation.

2.

The Complainant and her family had been on the 4RKB waiting list for

some four years. By letter dated 3 January 2002 the applicants were informed that
they had been allocated a flat at Moorish Castle Estate. The applicants were
warned, this being the official line, that when an applicant rejects an offer of post
war accommodation and the rejection is, in the opinion of the Housing Allocation
Committee not justified, the application would be automatically cancelled.

3.

The Complainants rejected the offer and wrote to the Housing Allocation

Committee giving their reasons as to why they were rejecting the flat. The
Complainants said that moving away from the Laguna Estate would pose severe
problems on them and their young family. They explained that they got a great
deal of help from the Complainant’s parents who lived in the vicinity, and they
would be deprived of this help should they move away from the area and accept
the flat at Moorish Castle Estate. The Complainant also pointed out that his wife
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did not drive, and accessing the Moorish Castle Estate with three small children
would also pose a daily difficulty.
The Complainants brought to the attention of the Committee that a 4RKB

4.

would be becoming vacant in the near future in the Glacis Estate. They said they
would prefer to wait for this flat rather than accept the flat at Moorish Castle
Estate.
5.

On 5 February 2002 the Housing Allocation Committee discussed the

Complainant’s request for another offer in Glacis Estate or Laguna Estate and
took the decision to uphold its previous decision. The Committee informed the
Complainants that they had until 22 February to make a final decision to accept or
reject the offer.

6.

The Ombudsman referred to a similar case he had investigated in

November 2001 (Case No. 281) and again felt he had to repeat what he had said
at the time. He had said that the Housing Allocation Committee is an independent
committee whose role is to review, form opinions and take decisions on those
matters which are referred to it. These decisions are taken independently of the
Housing Agency, and the Agency is bound to comply with those decisions. He
said it had to be borne in mind that the terms of reference of the Housing
Allocation Committee involved making use of Government housing on the most
suitable and effective manner it thought appropriate. The role of the Ombudsman
was not to try to substitute the decisions taken by the Committee by his own, but
only to investigate the correctness and fairness of the decisions taken, comment
on them, and make recommendations if appropriate.

7.

In this particular case, as in others similar to it, the Ombudsman was

mindful of the fact that the Committee had to be vigilant and take measures which
would entail having to refuse making second offers to those applicants who reject
offers on reasons which are deemed to be petty or groundless. Notwithstanding
this, the Ombudsman was of the opinion that the Committee must also be
sensitive to those applicants who reject a particular area and show an interest in
another one because of genuine medical or other personal reasons.
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8.

The Ombudsman expressed the view that he was not in a position to

determine with absolute certainty whether the arguments presented by the
Complainants in this case were serious and important enough to warrant the
Committee to offer them a flat at the Laguna or Glacis Estates, or whether their
rejection of a flat at Moorish Castle Estate was influenced mainly by their sheer
dislike of the area. The Ombudsman felt it was not appropriate for him to
recommend to the Committee whether it should make a second offer. However,
he felt it was his duty to advise the Committee of the need to adopt a sensitive and
flexible approach when dealing with requests such as this one. The Ombudsman
suggested that perhaps the Committee might wish to review its decision and
reflect as to whether it could and should accommodate the Complainants in their
preferred district rather than to insist on accommodating them in a district which
might raise for them personal difficulties. Should the Committee feel satisfied that
it had taken fully into account the Complainants’ family’s concern it should
uphold its original decision, which in the Ombudsman’s opinion would not
amount to administrative maladministration.

9.

With this observation the Ombudsman closed the report.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/333
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS REFUSAL
TO FACILITATE AN EXCHANGE
1.

The Complainant felt aggrieved because of the Housing Agency’s refusal

to facilitate an exchange of flats.

2.

The Complainant lived with her common-law husband and two young

children in a Government flat until their relationship broke down allegedly on
account of the Complainant’s common-law husband’s abuse of alcohol and drugs,
and aggressive behaviour.
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3.

On 17 September 2001 in the Supreme Court of Gibraltar the Judge

ordered that the Defendant (the Complainant’s ex-partner) be restrained in any
way whatsoever from molesting, communicating or otherwise interfering with the
Claimant (the Complainant)

4.

The Complainant’s ex-partner was also forbidden by the Court to go

within 100 metres of the Claimant, and forbidden to go within 100 metres of the
Complainant’s mother’s flat where the Complainant and her children went to live
after they left their former premises.

5.

At the time of writing this report, the Complainant continued to live with

her two young children, with her mother, and her mother’s two other children
aged thirteen and twelve respectively.

6.

By letter dated 13 September 2001 the Complainant’s lawyer wrote to the

Housing Agency saying that although her client’s ex-partner had been undergoing
a rehabilitation programme, her client (the Complainant) felt unable to return to
the flat they had shared together because her ex-partner’s mother continued to live
below, and she felt unsafe living so near her.
7.

The Complainant’s lawyer explained to the Housing Agency how the

situation of overcrowding was affecting her client (the Complainant) and the rest
of the family. The Complainant’s lawyer requested that the tenancy of their
previously shared accommodation be transferred to her client (the Complainant)
and that this tenancy be exchanged for another flat so that she would not be forced
to live in the same block as her former partner and his mother. The lawyer
concluded by pointing out that this was necessary, given she had had to apply for
two non-molestation injunctions on her client’s (the Complainant) behalf.

8.

The Complainant’s lawyer again pointed out in her letter to the Housing

Agency that given the Complainant’s ex-partner’s attitude which had necessitated
non-molestation injunction proceedings, the Complainant’s ex-partner was not
going to consent to the transfer which would leave him, a single man in
possession of the flat he had previously shared with his ex-partner (the
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Complainant). This flat, the lawyer stressed was desperately required for her
client, (the Complainant). The Complainant’s lawyer concluded by saying that the
Housing Agency should ensure that her client (the Complainant) and her young
children should retain the tenancy of the flat she had previously shared with her
ex-partner.

9.

On 5 December 2001 the Supreme Court of Gibraltar, gave the Claimant

(the Complainant) sole custody care and control of the children, and the
Defendant was given reasonable access to the children.

10.

By letter dated 8 January 2002, the Complainant explained to the Housing

Agency that on 5 December 2001 as stated above at a hearing in the Supreme
Court she was awarded the tenancy of the premises she had had with her expartner, but on entering the flat accompanied by a Police Officer, found out that
her possessions had been wilfully destroyed and the flat vandalised, with most of
the floor tiles, fixtures and fittings and archways smashed up, thus allegedly
rendering the flat inhabitable. The Complainant put it to the Housing Agency that
it was obvious that the flat had been vandalised by her former partner given that
he could no longer live there. The Complainant explained that her ex-partner now
lived with his mother in the flat directly below hers, and she could not live so near
him or his mother and felt threatened by their proximity. The Complainant
requested that the Housing Agency consider re-allocating her to another flat in
another location so that she and her daughters could begin to rebuild their lives as
far away from this person as possible.

11.

By letter dated 18 January 2002, the Complainant was informed that the

Housing Allocation Committee had not agreed to her request for an exchange and
that she could help herself to an exchange by availing herself to the exchange
book which the Housing Agency keeps for this purpose.

12.

The Ombudsman considered that the Complainant and her children had

been placed in a very difficult and even in a possibly risky situation. The
Ombudsman expressed the view that the Complainant was correct in fearing for
her safety and well being should she and her children go back to live so near her
APPENDIX 2

Page 177

ex-partner, a notoriously difficult and violent person. The Ombudsman also said
that the Housing Agency’s suggestion that the Complainant find her own
exchange had very little chance of success given the general unpopularity of the
tower blocks, and the reluctance of most would-be tenants to live so near a person
(the Complainant’s ex-partner) well known for his aggressive behaviour.

13.

The Ombudsman concluded that given the circumstances of this case the

Housing Agency had acted wrongly in their refusal to facilitate an exchange as
requested by the Complainant.

14.

The Ombudsman recommended that the Housing Allocation Committee

review their decision in a more sympathetic manner and given the circumstances
of this unfortunate mother and children help them obtain an allocation away from
the block of flats where the ex-partner and his mother lived.

15.

With this recommendation, the Ombudsman closed his report.

CASE FORMALLY INVESTIGATED
BUT SUSPENDED ON ACCOUNT OF COMPLAINANT
NOT HAVING EXHAUSTED ALL REMEDIES
CS/334
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
HAVING AN APPLICATION FOR ACCOMMODATION ON SOCIAL
GROUNDS PROCESSED
1.

The Complainant and her husband separated on 13 May 2001. After the

separation the Complainant lived for some time at the women’s refuge with one
of her three children. After an unspecified period of time at the Halfway House,
she claimed she took up residence with a male friend. After another unspecified
period residing with her male friend, (see Magistrate’s Court Interim Order dated
10 October 2001) she claimed she took residence with a female friend, and
allegedly continued to be homeless.

2.

The Housing Advisory Committee in their meeting of 5 February 2002

took the decision not to make any recommendations on social grounds. The
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Committee did not think that there were sufficient grounds to consider the
Complainant a social case. Although the Complainant had claimed she was living
with a female friend, the Committee made reference to the declaration made at the
Magistrate’s Court on 10 October 2001 where it was stated that “the defendant
was and continued to be in a relationship with someone with whom she cohabits.” The Housing Agency took the view that there was no proof that the
situation had changed and that she was living with a female friend. The Housing
Advisory Committee also felt that in any event she could move in with her father.
However at the time of writing this report this was not feasible given that the
Complainant’s estranged husband who had also been rendered homeless lived at
this address. He was living there temporarily until the Housing Agency would
offer him accommodation on social grounds. Whereas the Complainant had not
been placed on the social list her ex-husband was categorised as a social “A” case
for the purpose of housing.

3.

By letter dated 25 February 2002 addressed to the Housing Manager the

Ombudsman pointed out that when the Housing Advisory Committee discussed
this case it took the decision not to make any recommendations, presumably on
the assumption that, as stated in the Magistrate’s Court Interim Order dated 10
October 2001, the Complainant was co-habiting with her male friend. The
Ombudsman further stated in his letter that notwithstanding this declaration, the
Complainant had subsequently claimed she had been living with a female friend
and continued to be homeless. The Ombudsman asked how the Housing Agency
had been able to ascertain that the Complainant continued to live with her male
friend and not with her female friend.

4.

The Ombudsman also brought to the Housing Manager’s attention the

Housing Agency’s proposition as put to him (the Ombudsman) which was that the
Complainant could move in with her father once her estranged husband, who had
been placed on the “A” social list, left the flat. The Ombudsman asked the
Housing Manager whether this proposition had been put to the Complainant and
whether the Agency had investigated its feasibility.
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By letter dated 21 March 2002 the Housing Agency informed the

5.

Ombudsman that a Housing Inspector was sent to investigate who were the
persons residing at the flat where the Complainant had lived with her female
friend. The letter further stated that it was established on information by the
current tenant of the said flat that the Complainant was at the time of investigation
not residing at this address, but was instead in a flat on one of the Tower Blocks,
presumably this being the flat of the Complainant’s father. On 21 March 2002 the
Ombudsman spoke to the Complainant’s female friend who confirmed she had
not seen the Complainant for some three months. On 22 March 2002 the
Ombudsman contacted the Complainant who explained she was now living with
another friend. The Complainant said she was still homeless but had not kept the
Housing Agency informed of her new address. The Ombudsman told the
Complainant that for the Housing Advisory Committee to investigate her case she
had to tell the Agency of her whereabouts so that the Agency could carry out their
own investigation. The Complainant said she would do so. It was agreed that she
(the Complainant) would write to the Housing Agency and give a copy of her
letter to the Ombudsman. On 18 April the Ombudsman contacted the Housing
Agency to enquire as to whether the Complainant had written to the Agency as
agreed.

6.

However, no such letter had been received. The Ombudsman contacted the

Complainant on 19 April and asked her whether she was going to write to the
Housing Agency as agreed. She said that due to personal reasons she had not
written, and did not intend to write for the time being. In view of this, the
Ombudsman decided to close his investigation and closed the case.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/340
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS REFUSAL
TO MAKE A SECOND OFFER OF ACCOMMODATION
1.

The Complainant felt aggrieved and concerned at the Housing Agency’s

refusal to make a second offer of accommodation.
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2.

The Complainant is an elderly lady who was placed on the Medical ‘A’

List on 7th September 2001, and on 3rd January 2002 she was made her first offer
of a ground floor flat at a Government housing estate.

3.

On inspection, the Complainant rejected the offer on the grounds that,

apart from her other ailments, she also suffered from severe attacks of migraine,
and the flat being offered to her was very close to the children’s playground.

4.

By letter dated 7th February 2002, the Housing Agency informed the

Complainant that the Housing Allocation Committee had discussed her case and
did not agree to her request for a further offer of accommodation as a suitable flat
had already been offered. The Complainant was informed that the Committee had
agreed to hold the offer until 22nd February 2002 by which date she was required
to inform the Agency of her decision, and that failure to do so would result in the
application being cancelled.

5.

By letter dated 19th February the Ombudsman informed the Housing

Manager that he wanted to discuss this case with her, and requested that the
Agency’s decision to cancel the application be postponed until after the meeting,
and any further investigation he might wish to carry out.

6.

The Ombudsman discussed this case with the Housing Manager and also

visited the flat in question. He was able to ascertain how close the flat being
offered to the Complainant was to the children’s playground.
7.

The Ombudsman questioned the correctness and the fairness exercised by

the Housing Allocation Committee in making one offer of accommodation and
then threatening to cancel the application if the applicant did insist in not
accepting the flat in question.

8.

The Ombudsman wished to highlight the fact that the Complainant had

given a reasonable reason as to why she did not want this particular flat, and this
should have been viewed sympathetically by the Housing Allocation Committee.
Regrettably it was not. The Ombudsman expressed the view that the Housing
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Allocation Committee, when dealing with Medical cases which need to be rehoused should exercise more sensitivity and flexibility. This was such a case. He
said that to have made this offer of accommodation and threatened to cancel the
application when the person in question rejected the offer was wrong. The
Ombudsman pointed out that in cases such as this, the Allocation Committee
should inform the applicant that rejecting the offer might entail a delay of many
months before another suitable flat becomes available, and that he or she should
have to bear the consequences of any such delay. Any delay would of course not
be of a punitive nature but as a consequence of genuine non-availability of
another suitable flat. The applicant would then have to make up his or her mind
on the grounds of such information.
9.

The Ombudsman recommended that in this case the application should not

be cancelled but the applicant be informed that her rejection of this flat might
entail a possible long delay before a second offer is made. It would then be up to
the applicant to take a final decision, and wait for a suitable second offer should
she insist on her initial rejection.

10.

With this recommendation the Ombudsman closed his report.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/341
COMPLAINT AGAINST THE HOUSING AGENCY FOR REFUSING
THE APPLICANT A SECOND OFFER OF ACCOMODATION
1.

The Complainant felt concerned when the Housing Agency refused her a

second offer of accommodation and threatened to take her off the housing list.

2.

The Complainant is an elderly lady who at the time of writing this report

lived in the upper town area. She was offered a first floor flat in one of the
Government housing estates on medical grounds but rejected it for a number of
reasons.
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3.

Although the flat itself did meet her requirements, the Complainant felt

uneasy about the surrounding area and the block of flats itself. She explained that
this neighbourhood is where her son, a recovering drug addict who at the time of
writing lived with her used to obtain his drugs from. She was therefore afraid that
making him live there permanently might induce him to fall back into the drugs
scene, and would start taking drugs again. Also she did not like the idea of living
in a block of flats that is routinely vandalized, including the lift.

4.

The Complainant had expressed her wish to be allocated a flat near in

another estate where her daughter, who allegedly looks after her, lives.
5.

By letter dated 8 February 2002 the housing agency informed the

Complainant that her refusal had been discussed by the Housing Allocation
Committee. The Agency said that the Committee upheld its decision and did not
agree with the applicant’s request for a further offer of accommodation as a
suitable flat had already been offered. The Agency’s letter further informed the
Complainant that the committee agreed to hold the offer until 22 February 2002
by which date she would be required to inform the Agency of her decision, and
that failure to do so would result in her application being cancelled.

6.

The Ombudsman wrote to the Housing Manager and asked her to

postpone the decision to cancel the application until he had the chance to discuss
this case with her.

7.

The Ombudsman, as he had done in a previous case (case No. 340)

questioned the correctness and the fairness exercised by the Housing Allocation
Committee in making one offer of accommodation and then threatening to cancel
the application should the applicant persist in her refusal to accept the flat which
had been offered. The Ombudsman again pointed out to the fact that the
Complainant had given reasonable and valid reasons as to why she did not want to
accept this flat. He said that these reasons should have been considered more
favourably by the Housing Allocation Committee.
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8.

The Ombudsman considered that whereas the Housing Allocation

Committee’s basic criteria when offering a flat are that the accommodation be in
good condition, that it is adequate for the applicant’s needs, and the applicant has
easy access to it, these criteria should not be enough when dealing with cases
involving the aged and the ailing. When dealing with these categories of citizens,
the offer of a “suitable accommodation” should include another consideration
over and above the above-mentioned established ones. This other consideration
should be that of being sympathetic to the applicant’s preference of location
because he/she claims to have relatives or friends who look after them.

9.

As in case 340, the Ombudsman pointed out that the Housing Allocation

Committee had acted wrongly at having made this offer of accommodation and
threatened to cancel the application when the person in question (an elderly
person medically categorised on the A list) rejected the offer. He again expressed
the view that in cases such as this, the committee should inform the applicant that
rejecting the offer would entail a delay, possibly a long one, before a flat situated
in the location of her preference becomes available, and that she would have to
bear the consequences of any such delay. The applicant would then have to make
up her mind whether to accept the flat being offered or wait indefinitely for
another accommodation in the area of her choice.

10.

The Ombudsman recommended that in this case, the application should

not be cancelled, but the applicant be informed that the refusal to accept this flat
might entail an indefinite delay before a second offer is made. It would then be up
to the applicant to take a final decision on the matter without the threat of
cancellation.

11.

With this recommendation, the Ombudsman closed the case.
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CASE NOT SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEW EXPRESSED
CS/344
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
RE-HOUSING
1.

The Complainant felt aggrieved because she had been wanting an

exchange of flats and this had been delayed by the Housing Agency.

2.

Although this complaint was first brought to the attention of the

Ombudsman on 3 November 1999, the Ombudsman did not take the decision to
write a report until March 2002. Prior to this date, the Ombudsman had looked at
the problem as it moved through different stages, and had been in contact both
with the Housing Agency and the Complainant and offered his services to try to
find a solution to a problem which was both old and intricate.

3.

At the time of writing this report, the Complainant was living in a 6 RKB

flat in a Government Estate. She and her large family had been given this flat
some twenty-five years before. At the time the flat housed ten people. The family
slowly diminished with the children marrying and moving out, and the
Complainant’s parents and uncle passing away.

4.

The Complainant claimed to have first requested an exchange in 1990,

when she had to take care of her parents and uncle, and claimed to have needed an
exchange for medical reasons. She also persistently complained about the state of
the flat. By letter dated 19 March 2002 the Electricity Department informed the
Buildings and Works Department of the problems affecting these premises. In its
letter the Electricity Department said that for a number of years they had been
attending emergency calls to repair and make safe part of the electrical
installations, which were and continued to be severely affected by water
penetration. The Electricity Department explained that remedial works had been
carried out on different occasions but with no permanent effect. The Electricity
Department’s letter concluded by recommending that Building and Works carry
out an inspection as to why water continued to penetrate into these premises, and
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carry out urgent repairs before something happened that we would all regret. The
Ombudsman noted that there was nothing on record to indicate whether the
required works had been carried out to remedy the existing problems.

5.

There was a further letter dated 11 August 1992 from the City Electrical

Engineer addressed to the Complainant’s uncle, who at the time lived at these
premises. In his letter the City Electrical Engineer pointed out to various items
and electrical appliances which needed to be put right to render them safe. The
City Electrical Engineer pointed out that in accordance with the “General
Conditions for the Supply of Electricity” and with the terms of the agreement
signed by the said tenant, the consumers undertake to maintain their electrical
installations in a fair and proper condition at the tenants’ expense. The tenant was
therefore required to have the foregoing defects corrected by his (the tenant’s)
electrical contractor, and to contact the Consumer Services Section of the
Electricity Department once this work was carried out so that the department
could carry out a further inspection and tests made. Again the Ombudsman was
unable to ascertain whether the Complainant, or her uncle, now deceased, did
carry out the necessary works, as requested by the City Electrical Engineer. There
was however a letter written a year later, on 17 August 1993 by the then Shadow
Housing Minister to the then Housing Minister. In his letter, the Shadow Housing
Minister explained to the Housing Minister that this family was living in very
distressing conditions. He said that the flat suffered water penetration, had faulty
electrical installation and suffered from serious dampness. He pointed out that this
family was prepared to move into a smaller flat, and the Complainant was also
prepared to pay arrears of rent. It must be said at this juncture that the
Complainant had stopped paying rent early in 1993 allegedly to draw attention to
her and her family’s housing plight. At an unknown date the Complainant made a
claim for belongings totally or partly damaged on account of the water
penetration.

6.

There was allegedly further verbal communication between the

Complainant and the Housing Agency, but no records exist of these allegedly
verbal exchanges. There was however copy of a letter that the Complainant sent
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to the Housing Department on 17 January 1995 giving details of the family
composition at the time.

7.

The Complainant explained in her letter that at the time of writing only

herself and another daughter were residing in the flat which had become far to big
for them. She also said she could not afford the rent. The Complainant again
requested an exchange to a 3RKB.

8.

The Complainant wrote again to the Housing Agency on 14 June

requesting a 3RKB which was going to become vacant in a block of flats close to
hers. It must also be said that the Complainant had been on receipt of Social
Assistance since 1993.
9.

The Ombudsman noted that the Complainant had had a meeting with the

Housing Manager in February 2000. The then Housing Manager allegedly told
her he would be contacting her shortly, but he never did, and all her attempts to
contact him proved fruitless. At the Ombudsman’s request, the Acting Housing
Manager eventually met with the Complainant in July 2000.

10.

After the meeting the Ombudsman was informed that the question of rent

arrears had been discussed. The Housing Manager had pointed out that the
Complainant would not be allocated a flat on an exchange basis until she cleared
her debt. The Complainant had argued that she could not pay the arrears as she
was only in receipt of an old age pension amounting to £116.60 monthly. The
question of her claim £2,932.35 for the damage caused by the water penetration
was also discussed. This amount had been deducted from her debt in 1994. Also
deducted was half the arrears pertaining to her uncle and the rent relief was also
backdated. All these adjustments resulted in the rent arrears being greatly
reduced. By February 2002, when the Ombudsman decided to write a report on
this case, the debt stood at £3345.10.

11.

The Ombudsman was also able to verify that on three separate occasions

the Complainant was offered an exchange. None of these offers materialised
either because the Complainant refused the offers, or because the on-going
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problem of the arrears continued to be a serious obstacle to any exchange being
allowed.

12.

By letter dated 27 January 2002, the Ombudsman informed the Housing

Department that he was highlighting the salient points of this case to see whether
a solution could be found. The Ombudsman pointed out that the last significant
event in this long saga was that the Complainant had been offered a 2 RKB flat
which she was willing to take but that the problem of her rent arrears remained a
stumbling block. The matter was further discussed between the Ombudsman and
the Acting Housing Manager, and it was decided to hold a meeting at the
Ombudsman’s office between all the parties involved. On 14 March 2002 this
meeting was held. In attendance were the Complainant and one of her daughters,
who after the breakdown of her marriage, had, together with her young son, gone
to live with her mother (the Complainant). Also present were the Acting Housing
Manager and an official from the rent section of the Housing Agency, and the
Ombudsman. It was established that after all the deductions, the rent pending in
the way of arrears amounted to £3,345.10. The Complainant agreed to make
arrangements to pay this debt in monthly instalments, these payments to be
deducted from her pension. The Complainant was informed by the Ombudsman
that now that her daughter, a wage earner, was living with her, she was no longer
entitled to rent relief. The Ombudsman and the Acting Housing Manager agreed
to visit the Complainant’s flat to see for themselves the state of the premises and
ascertain whether it was indeed a decanting case. This was done on 21 March
2002 and the Ombudsman was able to ascertain that the flat did not suffer from
severe dampness as alleged. There were signs of there having been water
penetration in the past, but there was no significant dampness at the time of
inspection. The Ombudsman did however ask for a new report on the electrical
installation.

13.

This was eventually carried out, and a copy of the report was made

available to the Ombudsman. The report stated that on inspection it was found
that a number of fittings were missing. It further stated that for some years
workers from the Electricity Department had gone to this flat on numerous
occasions in relation to water penetration, but that on this occasion they had found
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no evidence of water ingress. The HPTO further explained in his report that the
installations were tested and found to be sound except for the two-way corridor
lighting system which they had now rewired. The report concluded by explaining
that all missing fittings had been replaced and the installation had been rendered
in good working order.

14.

The Ombudsman expressed the view that this case had been allowed to

drag for many years with no real decisive attempts having been made by the
Housing Agency to resolve it. As he had commented on previous cases similar to
this, he considered that allowing Government tenants to fall back in the payment
of rent for years is just not acceptable. The Complainant had not paid rent for
some ten years and no action had been taken to recover this debt, or address
whatever grievance(s) the Complainant was giving as a pretext for not paying her
rent. The Ombudsman felt he had to point out yet again that there seems to exist
among some sectors of our society a certain culture which instils in some people
the belief that the non-payment of rent to Government is totally acceptable. The
Ombudsman said that in his opinion this tendency of not paying rent is alarmingly
widespread and possibly on the increase. He pointed out that a significant number
of Government tenants are inclined to view Government as a soft target and opt
for non-payment of rent, at times on the flimsiest of reasons and in the full
knowledge that nothing will happen to them. The Ombudsman said that this was
totally unacceptable and unfair to the rest of Government tenants who do comply
with this obligation, and Government should once and for all put in place an
administrative system not only to recover rent arrears, but also to prevent tenants
from falling back in their payments.

15.

The Ombudsman also said that it was ludicrous that the Complainant,

whilst on rent relief, and being the sole tenant most of the time during the past
years should have been allowed to occupy a 6RKB, thus being grossly over
housed, whilst depriving a large family of this much needed and sought after type
of flat. The correct thing to do would have been to reach an early settlement with
the tenant before her debt became unmanageable and move her into a smaller flat.
Given the passage of time and the ups and downs of the case it was difficult to
ascertain with accuracy why this was not done. However, the Ombudsman
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expressed the view that the Housing Agency and the Complainant were both to
blame for this longstanding state of affairs. The Complainant stood to blame for
her refusal to pay rent during many years, and the Housing Agency was guilty for
not having sought a solution to the problem(s) and having allowed matters to get
bogged down. There was negligence on both sides.

16.

The Ombudsman concluded that this long-standing matter could and must

be resolved. However for this to happen the two sides involved, i.e., the tenant
and the Housing Agency must take their respective steps. The tenant must pay off
her debt. If unable to pay it all in one go, she must enter into an agreement to pay
it in instalments, and the Housing Agency must, once such an agreement is put in
place, allocate the Complainant in a flat suited to her needs. The Housing Agency
must also put in place a system to prevent this tenant, and indeed any other
Government tenant from falling back in the payment of rent.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/345
COMPLAINT AGAINST THE HOUSING AGENCY FOR
ARBITRARY ENFORCEMENT OF TENANCY COVENANTS
1.

THE

The Complainant complained to the Ombudsman about the arbitrary

enforcement by the Agency of the covenants enshrined in the tenancy agreements
for Edinburgh House.

2.

The Complainant who is a tenant in the Edinburgh House estate was

accused by the Agency through its solicitors, of enclosing his balcony in breach of
Clause 3.4.7 of his tenancy agreement. He countered this accusation by arguing
that what he had enclosed could not be classified as his balcony and he then
proceeded to complain to the Ombudsman, accusing the Agency of arbitrariness.
The Complainant explained that his living room leads onto a long, narrow fourwalled room on a side of which there is an opening that leads to a tiny balcony.
He complained that rain water sweeps into his living room from the direction of
the balcony so what he did was to place sliding doors to separate the long, narrow
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room from the balcony. It is this act that the Agency said was a breach of
covenant whilst the Complainant argued that it was not. The Complainant stressed
that the actual balcony was not enclosed.

3.

In his complaint to the Ombudsman, the Complainant alleged that tenants

in the Edinburgh House estate flagrantly breached their tenancy agreement in a
variety of ways, claiming amongst numerous other things that in some cases
tenants did not even pay rent and the Agency had done absolutely nothing to
claim either the sums owed to it or alternatively take possession of the premises.
The Complainant objected to being held to account for a breach of covenant,
which he insisted he was not committing, whilst so many other breaches of
covenant were being routinely ignored.
4.

Edinburgh House is a housing estate that was transferred to the

Government of Gibraltar by the Ministry of Defence. The estate has a beauty and
character all of its own, which the Agency, the administrator of government
housing in Gibraltar, rightly so wants to preserve. The Ombudsman observed that
there would not have been any grounds for his intervention if it had been evident
that the Agency had a coherent, strict policy as regards changes within the estate.
However, the Ombudsman noted with regret that this was not the case. The
Complainant had made serious accusations, some of which any visitor to the
estate could easily verify by just looking around and yet, no apparent action was
being taken by the Agency. The Ombudsman pointed out that he had approached
the Agency regarding this matter but it had refused to cooperate with his
investigation and in the absence of such cooperation he had no option but to
sustain the complaint.

5.

In his Annual Report for 1997 the European Ombudsman, approved by the

European Parliament, defined maladministration as follows:
“Maladministration occurs when a public body fails to act in accordance
with a rule or principle which is binding upon it”.
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6.

The Ombudsman stated that the Agency as the agents of the Government

and People of Gibraltar are entrusted with the duty of overseeing the running of
all public housing estates in Gibraltar. This includes the duty to enforce the
covenants and to ensure that the rent is paid on time. If for some reason it decides
not to enforce any of the covenants set out in the tenancy agreements or not to
pursue the payment of rent it should have a valid reason for doing so. In the case
in question, the complaint was that it was failing to act in accordance with a
“principle which is binding upon it”, namely the duty to enforce certain
covenants. The Agency unfortunately decided not to cooperate with the
Ombudsman’s investigation so the Ombudsman had no way of checking the
veracity of the accusations and if true, its justifications. However, if the
Complainant’s accusations were founded on fact and the Agency had no valid
reason for allowing tenants in the estate to act as they please, the Ombudsman
would have no option but to rule that it was guilty of maladministrating
Edinburgh House.
7.

The Charter of Fundamental Rights of the European Union as proclaimed

at the Nice summit in December 2000, includes as a fundamental right of
citizenship the right to good administration and the right to complain to the
European Ombudsman against maladministration. The European Code of Good
Administrative Behaviour (the Code), adopted by the European Parliament in
September 2001 is intended to explain in more detail what the Charter’s right to
good administration should mean in practice. The Code is meant to regulate the
relationship of EU Institutions vis-à-vis EU citizens, however, in the absence of a
more binding definition of maladministration, the definition accepted by the
European Parliament has persuasive authority.
Article 3 of the Code says:
“In ---- taking decisions, the official shall ensure that the principle of
equality of treatment is respected. Members of the public who are in the
same situation shall be treated in a similar manner.
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If any difference in treatment is made, the official shall ensure that it is
justified by the objective relevant features of the particular case.”
In the Complainant’s case the Agency chose to enforce Clause 3.4.7 of the

8.

tenancy agreement. In the cases of other tenants it did not enforce other relevant
clauses. When the Complainant asked it to explain why it was enforcing the
tenancy agreement against him and not against others, the Agency should have
justified the difference in treatment by highlighting the objective relevant features
of this particular case. As far as the Ombudsman could ascertain this had not been
done.

9.

The Ombudsman recognised the importance of exercising control over the

actions of tenants to avoid the anarchic situation of people doing as they please
with their apartments and the estate losing its beauty and character. However to
succeed in this endeavour there has to be consistency. If the policy of the Housing
Agency is to preserve the estate in its original state, then any minute breach of
covenant has to be stamped out rigorously. If on the other hand they are willing to
accept changes or if they turn a blind eye to certain breaches and similarly if the
tenants see that it pays to commit a breach and then to circulate a petition in
favour of allowing the breach in question, then the Housing Agency was opening
the floodgates and fighting a losing battle. The Ombudsman visited the flat in
question and saw for himself the removable sliding doors the Complainant had
installed. The Ombudsman pointed out that what the Complainant had done was
not to enclose the balcony as such, but rather to place sliding doors inside the
balcony to prevent rainwater from penetrating into his living room. The
Ombudsman pointed out that if the Agency was willing to entertain changes to the
appearance of the estate as seemed to be the case, it might want to accept this kind
of enclosure provided that this was done according to pre-set specifications in
order to maintain uniformity throughout the estate. With this observation the
Ombudsman closed the report.
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CASE PARTLY SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/348
COMPLAINT AGAINST THE HOUSING AGENCY FOR THE WAY IT
HAD HANDLED THE COMPLAINANT’S CASE, AND THE HOUSING
MINISTER FOR REFUSING TO SEE THEM
The Complainant felt aggrieved because the Housing Minister had refused

1.

to see her. She also felt aggrieved at the way the Housing Agency had handled
hers and her parents’ housing needs.

The Complainant’s mother suffered from Leukaemia and had been on the

2.

Housing Medical “A” List since March 2001. She lived in a top floor flat and
because of her medical condition she needed to be moved to a ground floor flat.
The Complainant’s mother lived, at the time of writing, with her husband (the
Complainant’s father) and a son.
The Complainant enumerated to the Ombudsman the following

3.

grievances:(i)

The Housing Agency’s failure to answer the Complainant’s letter of 14
September 2001.

(ii)

The Housing Agency’s refusal to allocate them the flat which they had
specifically requested.

(iii)

The Housing Agency’s offer of accommodation at a particular estate
which allegedly the Housing Agency knew the family did not want. The
offer consisted of a flat for the parents and another flat for the
Complainant and her brother.

(iv)

The Housing Agency allocating the ground floor flats in a particular
housing estate to ordinary applicants on the waiting lists when these
flats should have been reserved for applicants on the medical “A” list.
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(v)

The Housing Minister’s refusal to meet with the Complainant.

The Ombudsman looked at each complaint separately and considered the
following :(i)

The Housing Agency’s failure to answer the Complainant’s letter of 14

September 2001
The Housing Agency argued that the Complainant was given a reply on 5

4.

October 2001 when she was informed in writing that the Housing Allocation
Committee discussed their case at a meeting held on 17 September 2001, and it
was agreed to make a further offer of accommodation on availability. The
Ombudsman noted that this communication did not effectively answer the
Complainant’s letter of 14 September wherein she had specifically requested a
particular flat. The Ombudsman felt that this request should have been addressed
by the Housing Agency, and it was wrong not to have done so. The Ombudsman
concluded that this complaint was sustained.
(ii)

The Housing Agency’s refusal to allocate them the flat as requested by

them
5.

The Agency explained to the Ombudsman that this flat had been

earmarked and was eventually allocated to a medical case. Name and particulars
of the medical case supplied to the Ombudsman. Complaint not sustained.
(iii)

The Housing Agency having offered the complaint accommodation at a

certain housing estate when allegedly the Housing Agency knew that the family
did not want these flats.
6.

The Housing Manager confirmed that these offers were made with the best

of intentions, and that the Agency did not know at the time of making the offer
that the Complainants did not want these flats. The Ombudsman was not in a
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position to reconcile the different versions, and abstained from forming any view
regarding this complaint.
(iv)

The Housing Agency should have reserved the ground floor flat at a

certain housing estate for applicants on the “A” medical list.
7.

The Ombudsman considered that the Housing Agency has a responsibility

towards all applicants on the waiting list, and not just those on the medical list.
Although the Housing Agency as a matter of policy allocates ground floor flats to
the medical cases, it would not be realistic to expect the Agency to have
“reserved” the ground floor flats for the medical cases. This would have been
unfair to other applicants on the waiting lists. The Ombudsman did not sustain
this complaint.
(v)

The Housing Minister’s refusal to meet with the Complainant

8.

The Ombudsman pointed out that although in Gibraltar citizens are

inclined to seek meetings with the pertinent Ministers when grappling with a
problem or a grievance with the administration, these meetings are not always
necessary, and particularly so if the Department or Agency concerned is still
dealing with the case. In this case the Minister replied promptly to the
Complainant’s letter of 27 July 2001, and given that the matter was still on-going,
he saw no need to meet with the Complainant at that particular moment. This was
communicated to the Complainant. The Ombudsman considered that this
complaint could not be sustained.
9.

The Ombudsman said that this was a serious case in need of urgent

accommodation and it was unfortunate that so far the different attempts at having
this matter resolved had failed. He urged the Housing Agency to do its utmost to
find a suitable accommodation for this family and closed the case.
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CASE NOT SUSTAINED
CS/360
COMPLAINT AGAINST THE HOUSING AGENCY FOR WRONGLY
REMOVING THE COMPLAINANT FROM THE TENANCY OF THE
PREMISES
In his complaint against the Housing Agency the Complainant claimed

1.

that he was wrongly being asked to vacate the apartment in which he was born
and bred.
The Complainant’s late grandmother had been the original tenant of the

2.

apartment (the Premises). When her daughter, the Complainant’s mother got
married, her husband (the Parents) moved in with his mother in law and their two
children were born and brought up in the Premises. In the course of time the
grandson, the Complainant, got married and his wife moved in with her parents in
law. By this time the Premises were severely overcrowded and the Complainant’s
parents applied for re-accommodation to an apartment that would have been big
enough to house the whole family, including the grandmother and the
Complainant with his wife. In the meantime due to the severe overcrowding the
Complainant moved out with his wife, allegedly on a temporary basis, to a spare
bedroom at an aunt’s house.
After years of waiting in October 1999 the Parents were offered, and they

3.

accepted a 3RKB. It transpired that two housing inspectors visited the premises in
mid 1999 and they were allegedly informed by the Parents that the Complainant
and his wife had moved out on a temporary basis but would be returning as soon
as conditions allowed. On 24 September 1999 the Housing Manager wrote to the
Parents informing them that their housing application had been amended to a
3RKB:
“This is due to the fact that your son no longer resides with you,” he
explained. ”Should you have any queries or require further information
please contact this office as soon as possible.”
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4.

The Complainant’s parents did not contact the Housing Agency with any

queries and they accepted the 3RKB just over two weeks later. The Parents
explained that this letter was never received by them and that their intention was
always that the Complainant would return to what had been the parental home.

5.

The seriousness of the housing shortage in Gibraltar need not be

described. With house prices well beyond the means of many people and the rent
levels in the private sector being equally prohibitive, many people have no option
but to rely on Government Housing. The children of those families who were
removed from the housing list when they moved to Government housing are now
leaving home and being unable to afford private housing they have no option but
to set their sights on the Government housing estates. These estates are full as
they are and apartments only become vacant with the death of the tenant. If
grandchildren were to be allowed to inherit the tenancy of their deceased
grandparents, no apartment would ever become vacant. The Housing Agency
therefore had no option but to determine that only children living with their
parents being the tenants will be allowed to “inherit” the tenancy, not
grandchildren. This rule was born out of necessity, pointed out the Ombudsman,
and it is essential for the sake of all those on the housing list that it be strictly
enforced.

6.

In the case in question the Complainant was born and bred in the

Premises. When his parents lived in the Premises he was authorised to live there.
In time the apartment became too crowded and he moved out, temporarily said the
Parents, and he always meant to come back. When the Parents accepted their
3RKB the idea was that their son and his wife would return to the Premises and
allegedly they informed the housing inspectors who visited the Premises in mid
1999 that this would be the case. A letter informing them that their application
would be amended to a 3RKB because their son did not live with them was sent
but the Parents explained that they never received such a letter and that their
intention was always that they would move out to enable the Complainant to
return. It is clear, explained the Ombudsman, that when the Parents accepted the
Government flat offered to them, they had no idea that their action entailed
leaving their son technically homeless. If they had known there is no doubt that
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they would have stayed in the Premises. The Housing Agency on the other hand,
countered that the Complainant was only authorised to live in the Premises whilst
his grandmother the tenant was alive, but once his parents left and his
grandmother died he had no right to stay. More so, even if he had never left the
Premises and he could prove that he had lived there uninterruptedly for all of his
life, he would still have had to leave once his grandmother died. It is unfortunate,
observed the Ombudsman that the Parents never knew that their children would
never be allowed to remain in the Premises once the grandmother died and they
were no longer living there. People should realize that nothing should ever be
taken for granted, observed the Ombudsman, and they should have raised the
matter of their son with the Housing Agency before they accepted an apartment
that was not big enough for all of the family.

7.

This was a particularly difficult case to decide, explained the Ombudsman.

With both sides correct there was no option but to enforce the rules because
otherwise chaos would be the alternative. The Complainant would have no option
but to vacate the Premises, become homeless and ask to be re-housed immediately
on social grounds.

8.

The shortage of housing is one of the major problems faced by all

Gibraltar Governments. To date the only source of empty apartments is through
natural wastage. This is not enough and for the sake of Gibraltar and its future it is
essential that another source of housing be found. The other source of housing in
Gibraltar is the private sector. The Ombudsman considered that this very
important area of housing is not being used to its full potential for reasons that
cannot be explained in this report. The Ombudsman pointed out that there is much
that can be done to stimulate the whole area of housing in the private sector to the
benefit of landlords and would-be tenants alike, thus easing the pressure of
Government housing. He concluded his report by reminding Government that
updating the Landlord and Tenant Ordinance would go a long way towards
creating a healthier and more vibrant private sector housing scenario.

APPENDIX 2

Page 199

CASE PARTLY SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/363
COMPLAINT AGAINST THE HOUSING AGENCY FOR HAVING HAD
THE COMPLAINANT’S APPLICATION CANCELLED INSTEAD OF
HAVING IT SUSPENDED, AND FOR NOT HAVING INFORMED HIM
WHEN THIS HAPPENED
1.

The Complainant complained to the Ombudsman basically on two counts.

Firstly because his application for housing was cancelled rather than being
postponed, and secondly because the Housing Agency did not inform him of this
decision when it was taken.

2.

The Complainant applied for Government housing on 13 February 1996.

Around this time he left his parents’ flat and moved in with his grandmother.

3.

When the Complainant’s grandmother passed away in August 1999 he

contacted the Housing Agency and asked that the tenancy of the flat be put in his
name. In his letter of request he explained the reasons why he had moved in with
his grandmother in the first place. By this time the Complainant was living with
his girlfriend who was pregnant. Shortly after, the Complainant received a reply
from the housing Agency informing him he was in illegal occupation of the flat
and had to vacate it.

4.

The Complainant did not leave and was eventually taken to court. In April

2001 he was legally evicted.

5.

On 7 February 2002 the Complainant wrote to the Housing Agency

requesting an update involving his position on the Housing Waiting List, since he
had noticed that his name did not appear on the list. Shortly after he received a
reply from the Housing Agency informing him that his application was cancelled
when he was an illegal occupant. He was further told he could re-apply for
Government accommodation. The Complainant felt aggrieved at having been
treated unfairly and felt that the Housing Agency should have informed him when

APPENDIX 2

Page 200

he was taken off the Housing List. He also felt he should have had his application
suspended and not cancelled.
6.

The Ombudsman asked the Housing Manager to explain why there are

times when applications are suspended and other times cancelled, and why was
the Complainant’s application cancelled and not suspended. He also asked the
Housing Manager why it was that the Complainant was not informed in writing
when his application was cancelled, but was only informed much later in an
undated letter sent to him some time in February or March 2002.
7.

The Housing Manager explained to the Ombudsman that illegal tenants

have their applications suspended to begin with and informed that these would be
reinstated if and when the illegal occupation is vacated, and that failure to comply
does bring about the total suspension of the application. The Housing Manager
told the Ombudsman that this had been verbally explained to the Complainant but
that notwithstanding this, he (the Complainant) had stayed in the flat, until the
matter had gone to court and the Complainant evicted by a Court Order.

8.

As to why the Complainant was not told in writing when the application

was cancelled, the Housing Manager accepted the fact that this had not been done.

9.

The Ombudsman concluded that there was no doubt that the Complainant

had been in illegal occupation of a Government flat and that the Housing Agency
had acted correctly in cancelling the application, instead of suspending it. Had the
Complainant vacated the flat in November 1999 when he was told to leave, and
the implications explained to him, he would only have had the application
suspended. However the Complainant persisted in his illegal occupation until
April 2001 when the court eventually evicted him. Hence the application was
cancelled. The Ombudsman concluded that this part of the complaint could not be
sustained.

10.

As to why the Complainant was not informed when his application was

cancelled, an event which must have happened sometime in November or
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December 1999 and instead was told in February or early March 2002, the
Ombudsman said this had been wrong.
The Ombudsman said that important administrative decisions such as this

11.

one should be communicated to the affected party the moment these are
implemented and not months or years later. In this case the Complainant could
have re-applied for housing in April 2001 after his eviction. But for this to have
happened the Complainant must have been made aware by the Housing Agency
that his application had been cancelled. Regrettably he was only told in February
or March 2002, that is almost a year after his eviction, and two after the
cancellation. The Ombudsman expressed the view that this delay in informing the
Complainant amounted to administrative maladministration. He therefore
concluded that this part of the complaint could be sustained. He recommended
that this report be read by the Housing Allocation Committee and the period
between April 2001 to February/ March 2002 be taken into account if and when
the Complainant applied again for housing. This being the period the Complainant
would lose out on the waiting list for not having been made aware that his
application had been cancelled.
He also recommended that applicants whose applications are suspended or

12.

cancelled should be informed immediately. The Ombudsman’s recommendation
was accepted.

CASE NOT SUSTAINED
CS/364
COMPLAINT AGAINST THE HOUSING AGENCY FOR THE UNFAIR
MANNER THE COMPLAINANTS CLAIMED THE AGENCY HAD
HANDLED THEIR HOUSING PROBLEM
The Complainants felt aggrieved on various counts.

1.
1.

The Housing Agency’s refusal to accept the Complainant’s first
housing application made before his son was born.
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2.

The alleged loss or misplacement by the Housing Agency of a housing
application claimed to have been made in September 2000.

3.

The Social Advisory Committee’s refusal to make a recommendation
regarding their case.

2.

The Complainant originally lived with his parents in a Government

dwelling. At some unspecified time he moved out of his parental home, and there
is conflicting evidence as to where he was living in the summer of 2000. Whereas
there is an agreement for hire of CTV equipment from a local commercial
enterprise dated 7 July 2000 which gives the address of the Complainant as being
that of a private sector dwelling (his grandmother’s address) and also an
application for telephone service dated 2 August 2000 also addressed to his
grandmother’s address, the birth certificate of the Complainant’s son which was
dated 9 July 2000 gave a different address, this being a flat in the upper town area.

3.

Be that as it may, there was evidence that the Complainants were living at

the grandmother’s premises by the second half of 2001. The Housing Agency
wrote to them to this address on 13 September 2001 acknowledging their housing
application.

4.

The Complainants claimed that during the time they shared the flat with

the Complainant’s grandmother they had personal problems with her and were not
on speaking terms. However they continued living under the same roof. Early in
2002 the Complainant’s grandmother was allocated a flat for the elderly, leaving
her grandson, his common-law wife and two children in her private sector
dwelling. The Complainants were never accepted as rightful tenants by the
landlord of their grandmother’s flat and upon the grandmother’s departure asked
them to vacate the flat. The Complainants claimed that the order to quit was never
put to them in writing but always verbally.

5.

The Complainants wrote to the Housing Agency explaining their situation

but the Housing Advisory Committee made no recommendation. They appealed
on 14 February 2002 and again explained their impending eviction but again the
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Committee made no recommendation. At the time of writing this report the
position remained the same. The Complainants living at the flat where the
grandmother had lived, with the landlord demanding they vacate the premises,
and the Housing Advisory Committee refusing to make any kind of
recommendation on the case.

6.

The Ombudsman considered that the first complaint, which was the

Housing Agency’s refusal to accept the Complainant’s first housing application
could not be sustained. The Ombudsman pointed out that the Housing Agency
was correct in not having accepted the Complainant’s application. When he first
applied, his son had not been born yet, and the Complainant was not yet twentyone years old. The Housing Allocation Scheme (revised) 1994, states
“To qualify for the allocation of Government housing, the application
must satisfy the following conditions :- (AA) A single person twenty-one
years of age or over.”
7.

The second complaint made by the Complainant involved the application

he claimed to have made in September 2000 and its alleged loss by the Housing
Agency. The Ombudsman quizzed the Housing Manager over this application and
she said that no such application was in their files and that as far as she could
ascertain no such application was ever made in September 2000. She explained
that of late the Housing Agency does confirm in writing the receipt of
applications, but this was not the practice in late 2000 at the time when the
Complainant claimed to have made his application. The Ombudsman concluded
there was no proof that the Complainant had handed in this application. The
Ombudsman pointed out that there was conflicting versions which he was unable
to reconcile, and therefore declined to comment one way or another.

8.

On the Social Advisory Committee’s refusal to make a recommendation

regarding their case, the Ombudsman expressed the view that it was too
premature for the Committee to have taken a decision basing itself solely on the
explanation given so far by the Complainant which lacked any written notice to
quit from the landlord. The Ombudsman pointed out that the Advisory Committee
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would need to have more substantive proof of an impending eviction before it
could take a better informed view of the matter and make a recommendation.

9.

With these observations the Ombudsman closed the report.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/365
COMPLAINT MADE AGAINST THE HOUSING AGENCY FOR THE
AGENCY’S REFUSAL TO ACCEPT THE COMPLAINANT AS A
LAWFUL TENANT
1.

The Complainant felt aggrieved and concerned at the Housing Agency’s

refusal to accept him as a lawful tenant.

2.

The Complainants’ parents lived with their two sons, one of these being

the Complainant, in a Government flat. In 1993 they bought a property and were
in the process of handing back to the Housing Agency possession of their flat. At
this juncture the Complainant’s grandmother became seriously ill. At the time the
Complainant’s grandparents lived in a 1RKB flat in the same block. The
Complainant claimed that this 1RKB flat was damp and difficult to access for an
elderly couple one of whom had developed a serious illness. At the time the
family thought that this housing predicament affecting their elderly relatives could
be resolved if rather than handing back possession of their flat, they handed back
the 1RKB where the grandparents lived and instead kept the bigger premises
which was a better flat for the elderly couple to live in.

3.

The Complainant claimed that this matter was proposed to the then

Housing Minister in the GSLP administration, who allegedly agreed verbally. The
Complainant’s mother also explained to the Ombudsman that during this time she
and her husband were going through some matrimonial problems, so another
decision was taken which involved the Complainant’s father and brother taking
up residence at the property they had purchased, and the Complainant’s mother
and he himself continuing to reside at their Government flat with the
Complainant’s grandparents. There was some initial reluctance by the Housing
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Agency to accept these arrangements. However in 1996 the Complainant’s
grandparents signed their tenancy agreement for the Complainant’s exGovernment premises and the Complainant’s mother and himself were also
accepted as lawful tenants. A tenancy agreement was drawn up on 17 April 1996.
4.

Some time later the Complainant’s mother reconciled with her husband

and left the Government flat to live with him at their property. The Complainant
remained at the Government premises with his grandparents. Eventually the
Complainants grandfather passed away and he (the Complainant) started a
relationship, and when his girlfriend got pregnant he went to the Housing Agency
to regularise her tenancy rights at the Government flat where he still lived with his
grandmother. It was then that the controversy being investigated surfaced when
the Complainant was informed at the Housing Agency that his tenancy rights at
this Government premises were not recognised. By letter dated 12 April 2002 the
Complainant explained his position to the Housing Manager.

5.

On 8 May the Housing Manager wrote to the Complainant and although

accepting the fact that the Complainant’s mother and he himself had been
authorised to reside at this flat way back in 1996 the Housing Agency had now
decided to update its data on the persons authorised to live at these premises. The
Housing Manager explained that the Agency had obtained confirmation through
the Register of Electors (1999) and from the Department of Education (from
where the Complainant applied for a Government scholarship) that the
Complainant’s official address was the property which his parents had bought.
The Housing manager concluded her letter stating that the Agency’s record had
been accordingly updated and hoped her letter explained any misconceptions or
misunderstanding that there might have been.

6.

By letter dated 3 June 2002 the Complainant explained to the Housing

Manager that he used his parents’ address because he considered it a more reliable
correspondence/ contact address than his own. He explained that between 1996 to
2000 he spent a considerable length of time away from his home, and that
whereas his grandmother did not read English or had access and or knowledge of
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computers or faxes, he had no such problems with his parents. He therefore used
his parents’ address to ensure he received his correspondence.
7.

With regards to the question of the Register of Electors (1999) the

Complainant said that this was arranged by his father whilst he (the Complainant)
was away in university. His father had the ballot papers sent to his premises (the
Complainant’s father’s home address) so that these could be sent to the
Complainant. Similarly the Complainant’s father, having been the contributor and
guarantor of his scholarship, used the parents’ address as the Complainant’s
correspondence address.

8.

The Ombudsman expressed the opinion that the Housing Agency’s

decision to include the Complainant (the Grandson) as a rightful tenant with his
grandparents was wrong. This ill-conceived decision went contrary to established
Government policy of authorising grandchildren to reside with their grandparents
and whoever took this decision back in 1996, whether it was the then Housing
Minister or the Housing Manager, acted wrongly.

9.

Having said this, the Ombudsman had to decide whether overturning this

decision some six years later, as the Housing Agency now wanted to do, was
administratively and/or morally correct.

10.

After giving this matter much consideration the Ombudsman concluded

that to overturn now the decision taken in 1996 authorising the Complainant to
reside with his grandparents would be, if not wholly administratively wrong,
certainly totally morally wrong.

11.

The Ombudsman pointed out that the Complainant had been an authorised

legal tenant since 1996. That this should have been as a result of an administrative
error, or a conscious decision taken contrary to established policy, was not
something that could now be blamed on the Complainant, nor should he now be
penalised for the error, conscious or otherwise made by the Housing Agency
some six years ago. The Ombudsman reflected that during these years the
Complainant must have of necessity acquired some tenancy rights, and to
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overturn them now using the argument that the decision taken by the Agency in
1996 was invalid would be quite unconscionable. He pointed out that policies,
rules and regulations should not be applied so rigidly or inflexibly as to constitute
unfairness. In this case, overturning the decision taken in 1996 to authorise the
Complainant to reside, would be wrong because the Agency would be failing to
mitigate the effects of rigid adherence to the letter of a policy where that would
produce inequitable treatment.
The Ombudsman concluded that the decision taken in 1996 to authorise

12.

the Complainant to reside with his grandparents should stand. The Ombudsman
said that this case should be taken as an example and as a warning of that which
should not be repeated in the future. He said that the long established policy of not
authorising grandchildren to reside with their grandparents was a fair and
necessary one, and should not be overlooked or waived as it happened in this
case.

13.

With these observations and recommendation he closed the case.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/368
THE COMPLAINT AGAINST THE HOUSING AGENCY OVER TIME
BEING TAKEN TO ADDRESS THEIR CASE OF HOMELESSNESS
1.

The Complainants owned a property which they sold on 16 November

2001 claiming financial difficulties. They claimed that before proceeding with the
sale they met with the Housing Manager who allegedly told them that before
Government could address their housing needs they would have to go ahead and
sell their property. When the Complainants lodged their complaint at the
Ombudsman’s Office on 14 March 2002, they claimed to have been homeless for
some two months and complained that their case had not yet been considered by
the Housing Advisory Committee. They claimed to have made available to the
Housing Agency all the documentation that had been requested from them, yet
their case had not progressed.
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2.

By letter dated 21 January 2002, the Housing Agency informed the

Complainants that the Housing Advisory Committee had discussed their case. The
Agency explained that it was in the process of developing a financial assessment
system which would aid the various committees in their difficult task of assessing
financial hardship.

3.

When the Ombudsman discussed this case with the Housing Manager on

19 April 2002 she said that the bundle of papers submitted by the Complainants
had been forwarded on 10 April 2002 to the accountancy firm which had been
hired by the Government to assess these matters. The Housing Manager explained
to the Ombudsman that the question of home owners disposing of their properties
when claiming financial hardship was a relatively new social phenomenon here in
Gibraltar which had to be tackled professionally and in a fair manner by the
Government. She said that the Government had taken the decision to put in place
a system to assess those cases of homeowners claiming financial hardship, in
order to try to identify the genuine cases from the non-genuine ones. She
explained that the firm of accountants that the Government had hired to put such
system in place had finalised their paper and submitted it to the Housing Minister
for the Government to consider. At the time of writing this report on 6 June 2002
the Housing Minister had not yet submitted this paper to the Office of the Chief
Minister.

4.

The Ombudsman was conscious that the Housing Agency was concerned,

and rightly so, at the number of persons who had abused the system. These, it was
revealed, had sold their properties claiming they were in dire economic
difficulties when in fact this was untrue, and what they sought was to be given
Government accommodation so as to have more ready cash to spend on the
luxuries and extras they had been unable to enjoy whilst paying their mortgages.

5.

Given these abuses the Ombudsman agreed that the Housing Agency was

correct in setting up a proper procedure to assess those who sell their properties
and become homeless claiming financial hardship.
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6.

Having established the need for this system, the Ombudsman had to

decide whether the delay in assessing this case under investigation had amounted
to administrative maladministration or not. The Ombudsman had to take into
account the fact that at the time when the Complainants had sold their property in
November 2001 and asked for assistance, the Government had already taken a
decision to develop a financial assessment system to help the Agency identify the
genuine cases from the non-genuine ones. Hence, no investigations were being
carried out because the new system was not in place. This continued to be the
situation at the time of writing. Hence the Complainants had the misfortune of
having sold their home at the time when the new system had not yet been put in
place, and the Government was reluctant to assess cases such as these as bona
fides without the aid of this proper assessment system.

7.

The Ombudsman sympathised with the Agency’s concern, and reluctance

to look at cases such as this without having a proper means to ward off those
trying to abuse the system. However he also felt it was unreasonable to expect
citizens, who claimed to be homeless, having to wait for months on end before
their cases could be investigated for lack of a proper system. The Ombudsman
pointed out that the Complainants, at the time of writing had already waited to
have their case looked at by the Advisory Committee in excess of six months. The
Ombudsman concluded that this was unfair.

8.

In view of the fact that the assessment system was not yet operational at

the time of writing, and would in all probability take some more months for this to
happen, the Ombudsman concluded that the Complainants should not be made to
wait for an indefinite period of time before having their case seen to by the
Housing Advisory Committee. He said that refusing to consider this case until the
assessment system was in place would be tantamount to penalising the
Complainants, and this the Ombudsman pointed out would not be fair.

9.

He recommended that the Advisory Committee look at this case and take a

decision using whatever method was hitherto used to tackle cases such as this if it
was considered that waiting for the assessment procedure would bring about an
inordinate delay. With this recommendation the Ombudsman closed the case.
APPENDIX 2

Page 210

CASE NOT SUSTAINED
CS/369
COMPLAINT AGAINST THE HOUSING AGENCY FOR THE MANNER
THAT HIS HOUSING PREDICAMENT HAD BEEN HANDLED
The Complainant felt aggrieved on the following points :-

1.
(i)

Having received a notice to quit from the Housing Agency’s
Lawyer.

(ii)

The Housing Agency accepting payments of rent from him whilst
regarding him as an illegal tenant

(iii)

Not having had his categorisation on the social list updated after
he was placed on the “B” social list in April 2000.

(iv)

Not having had a reply from the Housing Agency to a letter he
claimed to have sent to the Housing Manager seeking a meeting
with her.

2.

The Complainant was legally separated from his wife in April 2000.

Before this, they had broken up in September 1999. The Complainant’s ex-wife
kept the matrimonial home, a Government flat, and his two children stayed with
his ex-wife.

3.

The Complainant claimed to have initially lived with his mother in her

bed-sitter. In April 2000 he moved in with his sister, who also lived in a
Government flat.

4.

After declaring himself homeless he was, in April 2000, placed on the “B”

social category list. He applied for Government housing. However, whereas he
claimed that his application had been accepted, the Housing Agency told the
Ombudsman that the application was rejected on the grounds that the
Complainant had submitted it from an address where he was not authorised to
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reside. He was allegedly verbally advised to submit his application from another
address, but it was alleged that he never did. In October 2000 the Complainant’s
sister submitted an application to purchase an apartment. When she eventually left
her Government premises with her family to take possession of her new flat, the
Complainant stayed in occupation of what had been his sister’s Government flat.
The Complainant claimed to have written to the Housing Manager in November/
December 2001 seeking an appointment.

5.

In May 2002 the Complainant received a letter from the Housing

Agency’s Lawyer asking him to leave the flat he was living in on account of him
not being authorised to reside in this address.

6.

The Ombudsman had to consider the various complaints as highlighted in

the first part of his report.
i.

The Complainant’s grievance at having received a notice to quit from

the Housing Agency’s Lawyer.

7.

The Ombudsman considered there was no doubt that the Complainant was

not authorised to reside at this particular flat where his sister had lived. The
Complainant was never included in the tenancy agreement, and his sister, the
rightful tenant, when signing the application to purchase a flat had committed
herself to the release of her Government premises. The Ombudsman therefore
concluded that the Housing Agency was not incurring in maladministration in
trying to legally recover vacant possession of this flat. The Ombudsman said he
could not sustain this part of the complaint.
ii.

Accepting the payment of rent from the Complainant whilst

regarding him as an illegal tenant.

8.

The Ombudsman pointed out that although the Housing Agency was

accepting the payments of rent by way of cheques signed by the Complainant, the
receipts of these payments were issued to the name of the rightful tenant, i.e. the
Complainant’s sister. The Ombudsman did not think the Housing Agency’s
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acceptance of the Complainant’s cheques did mean that the Agency was accepting
him as a tenant, or that this gave him any tenancy rights. He did however observe
that the Housing Agency should have stopped accepting rent once the
Complainant’s sister handed back the key of the flat.
iii.

Not having had the categorisation on the social list updated after he

was placed on the “B” social list in April 2000.
9.

The Ombudsman pointed out that after his initial contacts with the

Housing Agency prior to him being categorised as a “B” case on the social list,
the Complainant, on his own admission, had not kept up the contact with the
Housing Agency to keep it informed of his housing situation. The Ombudsman
explained that these contacts are essential to enable the Housing Agency either to
update those persons whose housing predicament have remained the same or
worsened, or to take off the list those who have managed to resolve their housing
situations. In this case, in the absence of any new information, the Housing
Agency could not review the Complainant’s situation, and thus kept him on the
“B” list. This the Ombudsman concluded did not amount to maladministration.
iv.

Not having had a reply from the Housing Agency to a letter he

claimed to have sent to the Housing Agency seeking a meeting with the
Housing Manager.

10.

The Complainant did not make available a copy of this letter to the

Ombudsman, and the Housing Agency claimed not to have received the said
letter. In the absence of any evidence the Ombudsman thought it would not be
prudent for him to pass any judgement on this matter.

11.

The Ombudsman sympathised with the housing predicament the

Complainant found himself in, but after his investigation, concluded that the
Housing Agency had not incurred in any administrative maladministration. He
suggested that the Complainant refer his case to the Housing Advisory Committee
and request for it to be considered again and updated. With this suggestion he
closed the case.
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CASE NOT SUSTAINED
CS/375
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
RE-HOUSING
1.

The Complainants felt aggrieved over delay in having them re-housed.

2.

The Complainants originally lived at the old Police Barracks and were

moved out from there and re-housed at the present address on account of a serious
drug problem in the area. The Complainants claimed that at the time of being rehoused they were verbally assured by someone at the Housing agency that within
three years they would be entitled to a better flat than the one being given to them.
The Complainants claimed that within the first year of living in the property they
started complaining and enquiring as to when they would be re-allocated. They
did write on two occasions to the Housing Manager, the latest on 25th November
2001 explaining their housing predicament.

3.

They explained that they were living in very cramped conditions. They

said how their son’s room was so small that a wardrobe covered half of the only
window in the bedroom and he had no space to sit properly to do his homework.
The Complainants’ own bedroom was also very small, so was the kitchen with
barely enough space for two persons to eat at the same time. The Complainants
said that they had had their electricity supply disconnected due to water
penetration from their top floor neighbour and that the flat was damp, and was
adversely affecting their son’s health (this matter involving the Complainants’
son’s ill-health on account of Bronchial Asthma was told by the Complainants
verbally to the Ombudsman when he visited their flat).

4.

The Headmaster of the School where the Complainant’s son was a pupil at

the time of writing, also wrote to the Housing Manager informing her that upon a
request from the Complainants he had offered their son the possibility of doing
his homework at school because at home he did not possess the adequate facilities
to work. He pointed out that the Complainants’ residential environment was noisy
and constituted a serious source of disruption. There was also a medical input into
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this family’s housing situation. A doctor wrote to the Housing Agency in early
January 2002 informing the Agency that one of the Complainants suffered from
Deep Vein Thrombosis in her legs, and had difficulty in climbing hills (the
Complainants’ premises). However the Medical Advisory Committee discussed
the case shortly after but made no recommendation. The Ombudsman was also
able to ascertain that the Complainants never applied for Government Housing.
5.

The Ombudsman looked at the various aspects of this complaint and

visited the Complainants premises in the company of the Housing Manager. The
Ombudsman saw for himself how small the flat was, and guessed it would be
difficult for three adults to live in such a small place. Although the Ombudsman
sympathised with the Complainants’ housing predicament which was far from
ideal, he nevertheless had to consider whether the Housing Agency had incurred
in administrative maladministration. First of all the Ombudsman considered and
agreed with the Housing Agency that this was not a decanting case. Tenants are
only decanted when premises are in a serious state of disrepair and pose a
physical danger to them. This, the Ombudsman observed, was not so in this case.
He also noted that the Medical Board of the Housing Agency had not made any
recommendation regarding one of the Complainants’ medical condition. The
Complainants’ son’s alleged medical condition had not been referred by the
Complainants to the Housing Agency for their medical consideration so this had
never been looked into. The Ombudsman inferred that, given the Complainants
could not have been re-housed on decanting or on medical grounds, they could
only have been re-housed through the waiting list – yet the Complainants, for
some incomprehensible reason had never applied for housing, even though they
had been living in a flat which, they claimed they had realised four years before
was inadequate for them.
6.

The Ombudsman concluded that there was no indication the Housing

Agency had incurred in administrative maladministration. Delay in re-housing,
which still persisted at the time of writing this report, could not be blamed on the
agency. The Ombudsman concluded that if anything the delay had been and was
self-inflicted. He pointed out that had the Complainants applied for housing some
four years before when they first became aware that they had a genuine housing
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need, the chances were that at the time of writing they would have been living in a
more suitable flat.

7.

The Ombudsman advised the complainants to apply for housing at their

earliest convenience. With this suggestion he closed the case.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/380/381
COMPLAINT AGAINST THE HOUSING
WRONGFUL LEVY OF A PARKING TICKET
1.

AGENCY

FOR

THE

The Complainants approached the Ombudsman complaining that their

respective cars had been wrongfully clamped by a certain security company.

2.

The Complainants at the time of writing were residents of the Housing

Agency’s Edinburgh House estate. Edinburgh House (the Estate) was managed by
a certain Management Company under contract from the Housing Agency. The
Management Company subcontracted the car clamping service within the Estate
to a security company (the Clamping Service). The Clamping Service instructed
its security guards to clamp any car that did not have a parking permit displayed
prominently on its windshield. On 27 June 2002 the Complainants’ respective
cars were parked in their own private parking spaces within the Estate. The
Complainants explained that on the day in question the parking permits had fallen
from the windscreen onto the floor of the car. The first Complainant saw the
Clamping Service’s security guard in the process of clamping her car. She
explained that she told the guard that the permit had got unstuck due to the heat
and she offered to go to her house to get the car keys to show him that the permit
was indeed lying on the floor. This Complainant claimed that the guard answered
that it was almost five o’clock and that he had no time to waste as he wanted to
finish work. He then proceeded to clamp the car. The second Complainant’s
parking permit had also fallen off but according to her it was lying upside down
on the dashboard of the car. This Complainant claimed that the orange colour of
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the permit made it evident that it was just that and that she should not have been
fined but the security guard denied that the permit was on the dashboard.

3.

The Clamping Service confirmed that its security guard did clamp the cars

in question. It explained that the first Complainant’s vehicle was not displaying
the parking permit and that it was not visible within the car. When the first
Complainant offered to go home to get the car keys the guard answered that the
vehicle was obviously not displaying the parking permit as required and that in
those circumstances his instructions were to clamp the vehicle. The Clamping
Service denied that the guard had said that he finished work at five pm, explaining
that the afternoon shift ended at 6.30 pm. The Management Company confirmed
that its standing instructions to the Clamping Service were that its guards should
patrol the parking bays in the Estate two or three times a day and that vehicles not
displaying the required parking permit should be clamped. The Management
Company went on to explain that these strict instructions had been given to the
Clamping Service in response to complaints received by them from both the
Housing Agency and tenants.

4.

This complaint involved the ever-present conflict between the interests of

the public with those of the individual and in a democratic society one must try to
find a way of balancing these two very important interests. On the one hand
Society cannot function without rules, which considering the nature of us human
beings, have to be strictly applied. On the other hand the rights of the individual
over his/her property and his/her right to live without undue harassment from the
authorities is a paramount value of our society. The Housing Agency the landlord
of the Estate, and the Management Company, had at the time of writing a rule that
cars not displaying a parking permit would be clamped. The idea being to ensure
that only authorised vehicles would be allowed to park in the parking spaces
within the Estate. Rules however cannot be applied in a blanket fashion without
taking the complexities of life into consideration. The Complainants had attached
the parking permit to the windscreen as required but unfortunately these got
unstuck and fell to the floor and to the dashboard. It also happened that the first
Complainant was not carrying the car keys. In this situation the rule should not
have been applied so strictly. If the security guard did not want to wait whilst the
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first Complainant went home to get the car keys he should have had a list of
authorised cars, for him to use in situations such as these. The Ombudsman put
this point of view to the Housing Agency and the Management Company and he
was pleased to say that they accepted his argument and decided to reimburse the
Complainants.

5.

After careful consideration of all aspects of the complaint, ethical and

factual, the Ombudsman decided to sustain it in full. He was pleased to note that
the Housing Agency had taken steps to rectify the situation and closed his report
with no further comments.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/386
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS FAILURE
TO RE-HOUSE ON SOCIAL GROUNDS
1.

The Complainant felt aggrieved because the Housing Agency had failed to

offer her a flat on social grounds

2.

The Complainant, a young single woman claimed to have been homeless

for the past four years or so. She said she had to leave her parents’ flat because
she did not get on with them, and this situation had been going on for a number of
years. At the time of writing, she had a relationship and was 9 weeks pregnant but
could not stay at her boyfriend’s house because her boyfriend’s mother allegedly
did not want her there. The Complainant was also unable to work on medical
grounds. She had suffered a motorcycle accident and injured her spine, and at the
time of writing claimed to be in need of injections on her back to ease the pain of
her back injury. The Ombudsman had sight of medical documentation which
verified the Complainant’s medical problem. The matter was discussed by the
Housing Advisory Committee on 18 June 2002 but it made no recommendation.
The Ombudsman asked why the Committee had decided not to make any
recommendation, and whether a social report had been requested. The Housing
Manager explained to the Ombudsman that the social services had not been asked
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to submit a report on this case. She said that the reason for this was because the
social services lacked the human resources to carry out an unlimited number of
reports involving home visits, and the Committee had to limit its requests for
social reports to those cases which the Committee felt were important enough to
warrant such reports.
The Ombudsman expressed his deep concern that the Housing Advisory

3.

Committee should have taken the decision not to make any recommendation
without having had the case properly investigated by the Social Services Agency.
He felt that the claims of homelessness made by the Complainant seemed to be
serious enough for the Committee to have carried out an investigation before
having the case dismissed. The Ombudsman felt that the Complainant was right in
feeling aggrieved and the complaint was sustained.
The Ombudsman was concerned that the Housing Advisory Committee

4.

should have taken the decision not to make any recommendation without having
sight of a report from Social Services. He said that if it was true that the Social
Services did not have the human resources to carry out home visits and he had no
reason to doubt this, this was a serious matter which had to be addressed by the
Government. The Ombudsman pointed out that in any event, members of the
public should not be made to suffer the consequences of this deficit in human
resources. The Ombudsman said he would be bringing to the attention of the
Housing Minister this question regarding the apparent inability of the Social
Workers to do unrestricted home visits, because of this deficit in human
resources, as demonstrated in this case. He said he would be asking the Housing
Minister to liaise with his ministerial counterpart in the Social Services Agency to
ensure that Social Workers are made available to carry out a proper investigation
into this case and a report submitted.
The Ombudsman recommended that the Housing Advisory Committee re-

5.

review the case once in possession of a Social Services’ report and closed his
report.

APPENDIX 2

Page 219

CASE NOT SUSTAINED
CS/389
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS FAILURE
TO TACKLE A PROBLEM OF WATER PENETRATION
1.

The Complainant felt very concerned and aggrieved at what she

considered to be the Housing Agency’s failure to remedy a problem of water
penetration.

2.

This complaint was first brought to the Ombudsman’s attention on 29

April 2002. The Complainant, who at the time of writing was an 87-year-old
pensioner, claimed that the problem of water penetration had been affecting her
some six weeks before she made the complaint at the Ombudsman’s Office.

3.

The Complainant explained that sometime in March 2002 she noticed

there was a large damp and then a wet patch on her bathroom ceiling. She
reported this to the Housing Agency which instructed Gibraltar Joinery and
Building Services Ltd (JBS) to inspect the premises. They carried out an
inspection, and drilled some holes in the ceiling to allow any accumulated water
to drip out. This remedial work did not remedy the problem and the water
continued to drip onto her bathroom which the Complainant said she was unable
to use properly.

4.

The Complainant said she had continued to complain about this on-going

distressing problem but that no one seemed to pay the necessary attention to her.

5.

Upon making his first enquiry on 2 May 2002, the Ombudsman was told

that it seemed that the problem of water penetration was as a direct consequence
of the Complainant’s upstairs neighbour’s (also an elderly pensioner) washing
habits. The Housing Manager explained to the Ombudsman that it seemed that
this elderly person was in the habit of washing outside the bath, and a lot of water
splashed onto the floor which eventually seeped into the flat below – that of the
Complainant. The Housing Manager said that this person had been aware of the
problem, but she claimed to have said she was unable to climb into the bath to
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wash herself properly. The Housing Manager informed the Ombudsman she had
contacted the Occupational Therapist and asked him to write a report so that JBS
could install a shower at the Complainant’s upstairs neighbour’s flat.

6.

On 4 June 2002, after repeated calls, the Ombudsman was told by the

Housing Agency that the Occupational Therapist had said that the water
penetration could not be on account of the Complainant’s upstairs neighbour’s
washing habits, but rather to a water leak. The Housing Agency informed the
Ombudsman that JBS had been instructed to try locate the leak and remedy the
problem. It was not until 11 July 2002 that the Agency took the decision to have
the matter investigated by a Structural Engineer. This was after the Managing
Director of JBS, wrote to the Housing Manager and said that their plumbing
section had been to the flat in question on various occasions and had arrived at the
conclusion that the water penetration was almost certainty due to the way this
person washed herself. Notwithstanding this, the JBS Managing Director
suggested to the Housing Manager that the Structural Engineer inspect the flat and
advise what remedial works could be carried out, as this could shed some light on
the cause of the water ingress.

7.

On 12 July 2002 the inspection was carried out and a report written on 15

July 2002. The report stated the following :History : There is a history of apparent water filtration from the above bed-sitter
into the ceiling of the tenant below. The Source of this has not been clearly
identified but is still continuing to this day.
Analysis : It is thought that the filtration is caused by either the tenant’s unique
way of washing herself (from the wash-hand basin) or from a possible partial
blockage in the drainage system; (there is a gully here that has been sealed off
which collects the w.c. and bath drainage).
Status : The Government O.T. is presently contemplating the installation of
equipment to allow an alternative bathing method for this tenant in her bath.
Meanwhile, the problem persists.
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Conclusions : It was not possible on this visit to establish whether the water
penetration is caused by a partly blocked gully or considerable water splashing by
the tenant.
As Government is liable for the maintenance of this apartment (the tenant is a
licensee of a pensioner’s flat) it is suggested that this remedial work is undertaken
as soon as possible to reduce any future water penetration and subsequent damage
to the apartment below, especially as there is a daily usage of the bathroom in
question.
Recommendations : It is thought that the re-opening of the existing gully could
be a simple solution to this problem if all internal drainage routes are still
functional. However, to ensure the problem of filtration is eradicated for good the
following works are suggested :
1.

Remove existing bath side panel to enable works and replace later on
completion of works;

2.

Lift all extg. floor tiles and bottom course of wall tiles and cart away
arisings;

3.

Re-open floor gully and ensure all extg. Connections are sound;

4.

Put in single brick course along/behind extg. bath panel retained;

5.

Make good all disturbed areas;

6.

Clean thoroughly all surfaces to be dressed;

7.

Supply/fix suitable singe-layer bituminous hot-bonded waterproof
membrane (e.g. Ruberoid Synthaprufe Waterproofer or similar
approved) to manufacturer’s instructions, dressed into gully and
up/over brickwork on walls and door threshold base;
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8.

S/f new non-slip ceramic floor tiles (approx 2.5m²) laid to falls to extg.
gully;

8.

9.

S/f new matching wall tiles to areas formerly removed;

10.

Tidy up on completion
By 1 August 2002, and upon enquiring, the Ombudsman found out that the

works that the Structural Engineer had recommended had not yet commenced. He
expressed his concern to the Housing Manager who gave instructions for the
works to commence on 5 August 2002. On that date, the Ombudsman again
enquired as to whether the works had commenced, and was told by the Housing
Agency that the Managing Director of JBS had said they had not done the works,
nor would they do them because they were convinced that the water penetration
was not on account of any structural defects. It was at this point in the informal
investigation that the Ombudsman decided to carry out a formal investigation and
write a report.
9.

After further consultation with the Housing Manager and the Managing

Director of JBS it was decided to commence the works on 12 August 2002 to try
eradicate the problem following the suggestions of the Structural Engineer. The
works were completed by 16 August 2002. Regrettably the water penetration
continued as before.
10.

Throughout September JBS persevered in their endeavours to locate the

source of the leak but this proved unsuccessful.

11.

By the beginning of October JBS said they had done everything possible

within their means to remedy the problem but could do no more. It was up to the
Housing Agency to decide what to do next. The Housing Manager took the
decision in early October to delegate the problem to the Housing Agency’s
structural engineer who on 18 October 2002 informed the Ombudsman that he
would have to break into the shaft and see whether they could locate the origin of
the leak. It was felt that in order to carry out this rather extensive work it would be
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best if the Complainant could be temporarily re-housed. At first she was reluctant,
but was later convinced that this was necessary, and agreed albeit most
reluctantly. This was confirmed to the Ombudsman by the Housing Agency on 20
November 2002.

12.

The Ombudsman pointed out that this matter had been brought to his

attention in April 2002. Prior to his involvement, the Complainant claimed to
have been reporting this problem of water penetration for a further six weeks.
Thus the Complainant had suffered this inconvenience for a considerable period
of time, and although some attempts had been made during this time to identify
the problem, these had allegedly not been pursued with enough vigour or
incisiveness, hence the Complainant, in this case an 87 year-old pensioner had
had to endure this inconvenience for all these months. This, the Ombudsman said
was regrettable.

13.

The Ombudsman had to decide whether the delay incurred had been on

account of a sluggish attitude on the part of the different departments involved in
this problem, or whether all those involved had tried their utmost to expedite
matters but had been hindered and delayed by the complexity of the problem
itself. He also wondered whether the problem would have taken longer to be
resolved, and if so how much longer, had he not been so actively involved. After
some consideration, he concluded that there had been some delay at the
beginning. However, he concluded that most of the delay had been caused by the
complexity of the problem itself. He therefore decided not to sustain the
complaint. He was otherwise pleased that this long-standing matter had been
resolved in a satisfactory manner, although he regretted the months of discomfort,
anxiety and depression the Complainant had had to endure. At the time of writing
the works to try to locate the source of the water penetration had not yet
commenced.
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CASE PARTLY SUSTAINED
RECOMMENDATIONS MADE AND PENDING IMPLEMENTATION
CS/392
COMPLAINT AGAINST THE HOUSING AGENCY OVER PROBLEM
OF RE-HOUSING
1.

The Complainants felt aggrieved over difficulties they had experienced

over their re-housing.

2.

This complaint was first brought to the attention of the Ombudsman on 28

February 2002. At the time, the Complainants complained that although they had
written to the Housing Agency on 8 November 2001 stating their preference for a
flat in the lower town area, when they were finally offered a flat this was at
Moorish Castle Estate. The Complainants claimed having had a meeting with the
Shadow Minister for Housing, who said he would be writing to the Housing
Agency on their behalf explaining why the Complainants were rejecting the offer
of accommodation, and requesting a second offer. Yet, by the end of January
2002 the Complainants had not gone to the Housing Agency to settle the question
of rent arrears or sign the tenancy agreement. This was brought to the attention of
the Complainants by a letter that the Housing Agency wrote to them on 31
January 2002.

3.

This letter from the Agency concluded by warning the Complainants that

if they did not settle the arrears by 11 February 2002 the offer of accommodation
would be withdrawn. As it happened the deadline of 11 February 2002 was never
met by the Complainants. It seemed that the Shadow Minister for Housing who
had promised to write on their behalf did not write (the Ombudsman was, in any
event, unable to trace any such letter). The Complainants did write to the Housing
Agency on 8 March 2002 giving reasons for their refusal but by this time the
deadline of 11 February for accepting or rejecting the offer had already expired.
4.

In their letter, the Complainants also mentioned the question of arrears,

and requested that the figure be reviewed. They said that one of the Complainants
was entitled to some rent relief given that the family had been on social assistance
for some years. The Complainant later informed the Ombudsman that he had been
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in prison from September 1995 to April 1996, and then unemployed from April
1996 to September 2000. He had been working from September 2000, and at the
time of writing continued in employment.
During the course of meetings held with the Housing Manager on 18 July

5.

and 1 August 2002 the Ombudsman asked the Manager to look into the question
of the arrears. Finally during the course of another meeting held on 16 August
2002 the Housing Manager informed the Ombudsman she had not been able to
obtain the information needed to work out the rent relief because the
Complainant’s file was in the possession of the Department of Social Security.
Upon further investigation it was found that the file had been passed onto the
Police and the Police had passed it to the Court and then to the Chambers of the
Attorney General. The Housing Manager confirmed to the Ombudsman that the
file had not been in the Agency’s possession for the past two years. Further
enquiries were subsequently made by the Housing Manager and the Ombudsman
and the file was eventually found in the Courts where it had been for an
unspecified period of time. It was returned to the DSS for assessment on 30
August 2002.
The Ombudsman had to consider the following points/ complaints

6.

separately.
1.

Whether the offer of accommodation at Moorish Castle Estate was a
fair offer given the location.

2.

Whether the Housing Agency acted correctly in taking the
Complainants off the waiting list after they failed to meet the deadline
over the question of the arrears and the acceptance or otherwise of the
flat offered to them.

3.

Whether there had been undue delay in assessing the question of the
backdating of the rent relief.
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7.

Reference Point No. 1 the Ombudsman concluded that in the absence of

any medical evidence indicating that the location of the premises at Moorish
Castle Estate would cause some physical hardship to the Complainants, he could
not sustain the complaint.

8.

Reference Point No. 2 the Ombudsman concluded that the Housing

Agency had not incurred in maladministration in having taken the Complainants
off the waiting list after they failed to go to the Housing Agency to settle the
question of arrears and the acceptance or otherwise of the flat.

9.

Reference Point No. 3 as to whether there had been undue delay in

assessing the backdating of the rent relief, the Ombudsman said that there had
been excessive delay which amounted to maladministration. The Complainant’s
file which was needed for the assessment had been “lost” for two years, and it had
taken the Housing Manager and the Ombudsman himself over a month to trace it.
The file had in turns been in the possession of the RGP, the Courts, the Chambers
of the Attorney General and the Department of Social Security, hence the delay in
having it returned to the Housing Agency.

10.

The Ombudsman considered that this case had got excessively

complicated and the Complainants themselves were largely to blame for these
complications and delays. The question of the rent arrears had been and continued
to be at the time of writing a major obstacle. Added to this major problem the
Complainants had complicated matters further by rejecting the offer made to them
of a flat at Moorish Castle Estate, and for not having given any reason(s) as to
why they did not want to accept the said flat. It seemed they had relied on the
Shadow Minister for Housing to write to the Housing Agency giving their reasons
for their rejection, but it seemed that this letter was never received by the Agency.

11.

The Ombudsman considered that the administration also had its share of

blame. The misplacement of the Complainants’ file also caused much delay, and
the Ombudsman wondered whether it would have been found had it not been for
his direct involvement and persistence in searching for it. At the time of
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concluding this report the Complainants owed in rent arrears the sum of £2,
489.70.

12.

The Ombudsman felt he had to point out yet again, that in spite of his

many calls that Government put in place a system to prevent and tackle the
question of rent arrears, nothing as yet had been done. Once again he felt he had
to bring this matter to the attention of the Minister.

13.

The Ombudsman arranged a meeting with the Complainant and the

Housing Agency to look into the question of arrears.

14.

It was established, and the Complainant accepted that he owed £2, 489.70

in the way of rent arrears. An agreement was signed on 7 October 2002 between
the Complainant and the Housing Agency wherein the Complainant undertook to
settle the outstanding amount in instalments of £5.60 weekly, commencing on 14
October 2002.

15.

The Ombudsman concluded that in the first instance the Complainants

should be made another offer of accommodation notwithstanding the fact that
during the stipulated period of time they did not give reasons as to their refusal.
The Ombudsman felt that having taken them off the list, and not reinstating them
again would be too harsh. The Housing Agency should bear in mind that the
Complainants had relied on the Shadow Minister for Housing to write on their
behalf, but that regrettably no such letter had reached the Agency. The
Ombudsman stated again that although the Agency had not incurred in
maladministration at having taken the Complainants off the list, this decision be
reviewed by the Allocation Committee given the facts of the matter as previously
explained. As regards the rent arrears, the Ombudsman was aware that this was a
major obstacle, and that it was Government policy not to give accommodation to
Government tenants who owed rent. However, he felt that the Housing Agency
should show flexibility and sensitivity towards acute and exceptional cases, this
being one of them. The Ombudsman said that rules and regulations should not be
applied so rigidly or inflexibly as to constitute undue hardship.
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16.

The Ombudsman pointed out that the Complainants and their four

children, lived at the time of writing, in acute overcrowded conditions, and if the
policy of non-allocation of bigger premises was rigidly adhered to until all the
rent arrears are paid, it would take years before they could be re-housed. In the
meantime they, and in particular the children, would suffer hardship through the
acute overcrowding. This, the Ombudsman felt, was basically wrong, and should
be averted. The Ombudsman concluded that the Housing Agency should review
the circumstances and the reality of this case, and consider re-housing this family
into suitable bigger accommodation, provided the Complainants complied
seriously with the agreement to pay their arrears consistently.

17.

With this observation the Ombudsman closed his report.

CASE NOT SUSTAINED
CS/410
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
RE-HOUSING
1.

The Complainants felt aggrieved over the time the Housing Agency was

taking in re-housing them.

2.

This complaint was brought to the attention of the Ombudsman in early

February 2002 when the Complainants were in the process of having to sell their
property claiming financial hardship.

3.

One of the Complainants, had had to give up work on medical grounds

and so the family was unable to pay the mortgage of their home.
4.

The Complainants finally completed the sale of their property on 1 March

2002, and from that day became homeless, and were given temporary
accommodation with relatives.

5.

On 19 March 2002 a Consultant Physician wrote to the Housing Agency

explaining the Complainant’s medical condition, he said that his patient suffered
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numerous complex disorders, namely mixed connective tissue disease and
possibly SLE, pernicious anaemia, diabetes, hypothyroidism, and in the past
squamous cell carcicoma of her palate. The Consultant Physician said that in
addition to the physical effects all these disorders provoked, his patient was also
extremely depressed about her social condition. He urged the Housing Agency to
consider this lady for very urgent housing.

6.

This case was referred to the Medical Advisory Board shortly after, and in

April 2002 the Complainant was placed on the “A” medical list. Regrettably by
mid-October 2002, the Complainants had not yet been re-housed. They continued
to live with relatives, and their situation continued to be one of hardship.
Naturally they felt very depressed, stressed, and aggrieved at the delay they were
suffering in being offered accommodation.

7.

At this moment in time the Ombudsman decided to initiate a formal

investigation to see why it was that the Housing Agency continued to be unable to
offer this family a suitable flat.

8.

On two separate occasions the Ombudsman met with the Housing

Manager who explained to him that this family was in need of a 3RKB, and that
because of the Complainant’s medical condition they had to be allocated a ground
or first floor flat, or one in a block of flats with a lift. The Housing Manager said
that regrettably so far no such suitable accommodation had become available,
hence the delay.

9.

The Ombudsman made further investigations and was able to ascertain

that at the time of writing there were only two suitable 3 RKB first floor flats
which could be used to accommodate the Complainants. These two flats which
had been handed back to Government in August and September 2002
respectively, were on the refurbishment list. On 17 October 2002 the Ombudsman
was informed that one of these two flats had been earmarked for the Complainant.

10.

The Ombudsman fully sympathised with the plight of the Complainants

and understood their anxiety and chagrin. However he concluded that the delay
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which had been experienced had not been on account of administrative
maladministration, but because of the unavailability of suitable premises.

CASE PARTLY SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/411
COMPLAINT AGAINST THE HOUSING AGENCY FOR REFUSING TO
REINSTATE COMPLAINANT ON WAITING LIST
1.

The Complainant felt aggrieved at having to apply for Government

housing when she claimed to have applied already in 1988.

2.

By letter dated 25 February 2002 addressed to the Housing Manager the

Complainant said that when she called at the Housing Agency to find out what her
position was after having applied for housing some eighteen years before, she was
told she had been taken off from the waiting list. She complained she had not
been given any explanation, and she therefore requested a meeting with the
Housing Manager to have her circumstances explained to her.

3.

The Complainant explained to the Ombudsman that she originally applied

for Government housing some eighteen years ago together with her boyfriend.
Some four years later they broke up and were advised to apply separately. This
she claimed to have done in 1988. She claimed to have received confirmation of
her application, and continued to receive correspondence from the Agency until
some eight years ago when she moved with her parents to a different address. The
Complainant had lived with her parents in Government premises and were reallocated by Government to the present address because their house had to be
demolished.

4.

The Complainant understood that maybe she should have informed the

Housing Agency of her different address, but said that since she had been reallocated by Government, she did not think this was necessary.
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5.

The Housing Agency replied to the Complainant’s letter of 25 February

2002 and informed her that she had submitted a housing application in June 1988,
but the application had not been sustained by the applicant and the application had
lapsed, hence the need for the Complainant to re-apply.
6.

The Ombudsman felt that this reply was very scant and discussed the case

with the Housing Manager in March 2002 and he said the Complainant should
either be given a more substantive written reply, or be given an appointment to
have matters adequately explained.

7.

On 15 May 2002 the Housing Manager wrote again to the Complainant,

and explained again that she had not followed up her application, that is to say she
had not maintained the application by signing the Anniversary of Points Form
every year, as is the rule with all applicants. The Housing Manager pointed out
that waiting lists are posted in the lobby of the City Hall for applicants to peruse.
She concluded her letter stating that due to the time which had lapsed the
application could not be reinstated. The matter was referred to the Housing
Allocation Committee which looked into this case on 18 September 2002.

8.

The Committee did not agree with the Complainant’s request to have the

original application reinstated, or to waive the two years on the pre-list. She was
advised to apply again, in which case she would have to wait her turn as per
standard procedure.
9.

The Ombudsman was able to ascertain that the Complainant had signed

her last Anniversary of Points Form on 1 December 1989 but had not signed the
following year’s form. The Ombudsman pointed out that there was a note on the
form warning applicants that failure to return the form by the date specified would
result in the application being temporarily suspended.

10.

The Housing Allocation Scheme (Revised) 1994 states under II (iii)

“Cancellation of Application.”
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“Failure to reaffirm the application when required to do so by the
Housing Allocation Committee will result in the cancellation of the
application.”
Under “b” the scheme states, :“In any of the above eventualities, the applicant will be informed in
writing.”

11.

As stated, the Complainant failed to maintain the application. Hence her

application was eventually cancelled, although the Ombudsman was unable to
determine the exact date when this happened. The Ombudsman also ascertained
that the Housing Agency had not notified the Complainant in writing at the time
when her application was cancelled.

12.

The Ombudsman considered this was an unusual case. The Complainant

had applied for housing in 1988, but after 1989 had not maintained the application
in the established manner, nor, it seemed, had she gone to the Housing Agency to
inspect the waiting lists during all these years. Had she done so she would have
seen she had been taken off the list and would have been able to argue her case
and explain why she had not maintained the application.

13.

Given the facts of the case, the Ombudsman concluded that the Housing

Department had acted correctly when it took the Complainant off the waiting list
when she failed to maintain the application. However, the then Housing
Department had incurred in administrative maladministration when it failed to
inform the Complainant that her application had been cancelled, or to specify
when this had occurred. The Ombudsman took this opportunity to highlight the
importance of informing applicants the moment their applications are cancelled
and taken off any of the lists, whether the normal waiting lists, the social list or
the medical list.

14.

With these observations the Ombudsman closed the case.
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CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/414
COMPLAINT AGAINST THE HOUSING AGENCY AND BUILDINGS
AND
WORKS
DEPARTMENT
FOR
ALLOCATING
THE
COMPLAINANT A FLAT IN AN ALLEGEDLY STATE OF DISREPAIR,
AND OVER DELAY IN REFURBISHING THE SAID FLAT
1.

The Complainant felt aggrieved at having been offered accommodation in

a flat she claimed was in need of repair, and at the long time the department took
in the refurbishment of the said flat.

2.

This complaint was first brought to the attention of the Ombudsman on 26

November 2001. The Complainant and her two young children were at the time
living at the Women’s Refuge. The Complainant had left her husband some eight
months before and had been rendered homeless. On 7 November 2001 the
Housing Agency allocated her and her children a pre-war flat, but she claimed she
could not move in because of the state of the premises.

3.

On 19 July 2002 the Complainant wrote to the Housing Manager and to

the then Director of Buildings and Works. In her letter the Complainant said that
the flat which had been offered to her and her children was in an inhabitable
condition. She explained that there were cracks running across the walls and
ceiling, water ingress problems, and the carpet tiles had had to be removed
because they were damp. She said that damp patches were prevalent in other areas
of the flat and the sockets did not appear to be safe.
4.

She explained that after looking at the premises, the Buildings and Works

Department took the decision to carry out the necessary works to make the flat
habitable. She said this happened sometime in March 2001. She then handed back
the key of her flat and waited for the works to be completed.

5.

The Complainant further explained in her letter that in mid-July she went

to see how works were progressing and saw that personnel from the Buildings and
Works Department were using the flat as storerooms whilst other flats in the area
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were being fixed. She claimed that no works had yet been done in her flat and the
workers she spoke to said there were no plans to fix up her flat in the immediate
future.

6.

The Complainant expressed her shock and disbelief in her letter, and said

that whereas she was the rightful tenant of this flat, she remained homeless whilst
waiting for works to be carried out. She complained she had even received bills
for the consumption of water and electricity. This consumption was most
probably made by the workers themselves who were using her flat as storerooms.

7.

The Complainant concluded her letter saying that everytime she

complained either to the Housing Agency or the Department of Buildings and
Works all they did was to shift the blame onto one another. She said that this had
made her go from one place to another on what she described as a “wild goose
chase”. The Housing Manager replied on 7 August 2002 and explained that the
Buildings and Works Department had already prepared estimates and planned the
imminent works, and these were scheduled for the week commencing 12 August
2002. The Buildings and Works Department did not give the Complainant a
written reply.

8.

By mid-October 2002 the Complainant’s situation remained very much

the same as in November 2001. Although works had been carried out, she was
still unable to move into her flat. Some essential works still needed to be done,
mainly the electrical installation had to be made safe, and the window and
doorframes had to be installed.

9.

The Complainant also claimed some furniture which had been given to

her, together with her son’s cot, clothes and toys had been stolen from her flat
whilst the refurbishment was in progress. She said the Police has been notified
and were investigating.

10.

On 18 October 2002 the Ombudsman wrote to the Chief Executive of

Buildings and Works and enclosed a copy of the letter the Complainant had
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written on 19 July 2002 to the then director of the department, and which as
previously stated had never been replied to.

11.

The Ombudsman expressed his serious concern at the delay already

incurred in the refurbishment on this flat, and at the fact that this young mother
and her two children remained homeless.

12.

The Ombudsman asked that the matter be investigated and the premises be

made ready for occupation.

13.

The Chief Executive of Buildings and Works replied four days later and

said he understood the Complainant was now in her apartment which had now
been refurbished. He said it was a pity no one had replied to her letters, and hoped
the Complainant would now be settling in with her children in her new home.

14.

On 23 October 2002 the Ombudsman was able to ascertain that all the

essential works had been carried out and the Complainant was already living in
her flat.

15.

The Ombudsman felt it was important to point out that the Complainant

had been given their flat on 7 November 2001, and was not able to move into it
until 22 of October 2002. It took the Buildings and Works Department almost a
year to carry out some refurbishment works, in the meantime the Complainant
and her children remained homeless. The Ombudsman concluded that this delay
had caused the Complainant a lot of anxiety and stress, and her life and that of her
children had been unsettled.

16.

The Ombudsman also said that the letters the Complainant wrote to the

Buildings and Works Department remained unanswered. This had also been a
matter of concern to the Complainant.

17.

As in other similar cases the Ombudsman had to establish whether the

delays had occurred solely on account of the lack of human resources, and the
heavy demands on the department, or if an element of maladministration had also
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been the cause. He concluded that irrespective of whatever problems,
shortcomings, and imponderables may have caused delay, a delay of almost a year
in refurbishing a flat to re-house a homeless family, could well have involved a
certain degree of maladministration, which he was not in a position to quantify or
identify.

18.

The failure of the Buildings and Works Department to answer the

Complainant’s letter also constituted an act of maladministration.

19.

With these comments and criticisms, the Ombudsman closed the case.

CASE NOT SUSTAINED
RECOMMENDATIONS MADE AND PENDING IMPLEMENTATION
CS/416
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS REFUSAL
TO RE-HOUSE THE COMPLAINANT UNTIL ALL RENT ARREARS
WERE PAID
1.

The Complainant felt the Housing Agency had acted unfairly when it took

the decision not to re-house him until all rent arrears were paid.

2.

The complaint was brought to the attention of the Ombudsman by the

mother of the affected party (the Complainant) who felt aggrieved because the
Housing Agency had refused to re-house him until his rent arrears were settled.

3.

The Complainant had originally been allocated a flat on social grounds

together with his brother. This happened when they were rendered homeless by
their stepfather who no longer wanted them living with him and his wife at their
premises.

4.

Whereas the Complainant’s brother continued to live in the flat allocated

to them on social grounds the Complainant began to suffer from depression and
decided to return to his parental home. It was not made clear as to why the
Complainant chose to return to a difficult home situation with his stepfather rather
than stay at his own premises which he shared with his brother. His stepfather
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accepted him back in the flat they the parents had bought, and at the time of
writing the Complainant was still living there and sharing a very small bedroom
with his twelve-year-old stepbrother.

5.

The Ombudsman was told that the relationship between the Complainant

and his stepfather had always been difficult, hence his original departure from the
family home. However, upon returning, their relationship had allegedly, because
of the Complainant’s depression, become even more difficult.

6.

On 27 March 2002 the Consultant Psychiatrist wrote to the Medical

Advisory Board, and the Housing Advisory Committee, explaining that this
patient, (the Complainant) was suffering from moderate depressive symptoms
clearly related to a difficult home situation, essentially because he and his
stepfather did not get on to such a degree that their relationship was adversely
affecting the Complainant’s health.

7.

The Consultant Psychiatrist said that there were clear social grounds for a

geographical separation from his over-critical stepfather, and that the stressful
home situation was taking its toll on the Complainant’s health. He concluded his
letter by pointing out that there were sufficient grounds both social and medical
for early allocation of accommodation to avert further deterioration in the
Complainant’s health.

8.

This letter was followed by another one, written shortly after on 11 April

2002, addressed to the Chairperson of the Housing Social Advisory Committee
wherein the Consultant Psychiatrist said that he continued to see this patient (the
Complainant) for periodic reviews and the situation remained unchanged. The
Consultant Psychiatrist explained that this patient remained moderately depressed,
this being related almost entirely to an unhappy home situation. He said that this
was an insoluble problem which his patient was finding intolerable, in what the
Consultant Psychiatrist described as a critical home situation.

9.

The Consultant Psychiatrist concluded his letter by saying that his patient

continued to exhibit moderate depressive symptoms which did not form part of a
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formal mental illness but rather related to an intolerable home situation. In the
circumstances, he strongly supported his patient being re-housed on social
grounds.

10.

The case was discussed by the Medical Advisory Committee on 15 April

2002 but it did not make any recommendation. The Housing Advisory Committee
also discussed the case on 7 May 2002 and categorised the Complainant on the
“A” Social List.

11.

However, in order to remove the Complainant from the joint tenancy and

being offered alternative accommodation, the Complainant, in compliance with
existing Government policy had to pay an existing debt in the way of rent arrears
which the Complainant had not paid as from the time he shared a tenancy with his
brother.

12.

When the Ombudsman discussed this case with the Housing Manager, he

was able to ascertain that the joint debt amounted to some £1800.00 and that the
Complainant’s brother, the one still residing at the flat given to them on social
grounds, had entered an agreement on 11 September 2002 to pay £8.75 weekly
towards the payment of the said debt. The Ombudsman was informed by the
Housing Manager that following the established policy, the Complainant would
not be re-housed until the debt was paid in full.

13.

The Ombudsman had to go to the heart of the problem which was to

consider the medical and social needs of the Complainant on the one hand, and
the Government policy reference the payment of rent arrears on the other.
14.

Firstly the Ombudsman found it surprising that whereas the Housing

Advisory Committee, reacting to the Consultant Psychiatrist’s advice, had placed
the Complainant on the “A” List, the Medical Advisory Board, acting on the same
information and advice had not made any recommendation whatsoever. The
Ombudsman felt this was a rather incongruous situation.
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15.

On the question as to whether it would be appropriate and fair for the

Complainant to be made to endure the present situation for a number of years
before being re-housed because of the existing debt, the Ombudsman reflected
that on principle, rules, regulations and policies are not sacrosanct. He said that as
a matter of principle, rules and policies should not be applied so rigidly or
inflexibly as to cause real hardship or suffering whether mental or physical.

16.

The Ombudsman pointed out that the Consultant Psychiatrist had said in

his correspondence that he felt there were sufficient grounds, both social and
medical for early allocation of accommodation to avert further deterioration of the
Complainant’s health. Yet, the Housing Agency had taken the decision to apply
the existing policy of not offering accommodation until the debt was settled. The
Ombudsman asked whether this was a fair decision.

17.

The Ombudsman concluded that the Housing Agency should not be

allowed to make such a simplistic decision based on existing policy and prolong
the present situation without first seriously evaluating the possible consequences
of such a decision. The Ombudsman pointed out that the Agency was duty bound,
with the help of the Consultant Psychiatrist, to establish whether the Complainant
could continue to live for years to come (for as long as it would take to pay off the
arrears) as at present, without this causing him further and serious mental
deterioration. If the medical advice were to suggest that maintaining the present
situation would cause undue hardship and a further deterioration of the
Complainant’s health, then the health and well being of the Complainant should
override the policy of rent arrears, and the Complainant should be re-housed. If on
other hand medical advice were to suggest the contrary, then the policy on rent
arrears would have to be adhered to.

18.

To conclude, the Ombudsman reiterated once again what he had said

previously on numerous occasions, which was that Government must take steps to
put an end to the present wholly unacceptable abuse by Government tenants
regarding the non-payment of rent. He said that the Housing Agency must review
its policy on rent arrears and act in a manner which is fair and coherent, and not
apply it unconditionally, rigidly or inflexibly as to cause real hardship. He said
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that each case should be considered on its facts and merits rather than by applying
the present policy of blanket refusal.
The Ombudsman pointed out once again that the Housing Agency should

19.

be given the resources needed to implement an efficient system not only to
recover existing debts but also to prevent these from accumulating in the first
place.

20.

The Ombudsman recommended that the Housing Agency take medical

advice on this case as per the Ombudsman’s suggestions, with the Complainant, if
unable to pay the debt either staying at the present address or going back to his
own flat at Gavino’s Dwelling, unless the Medical Board was to take the view
that the Complainant had to be re-housed on medical grounds in spite of his debt.
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CASE SUSTAINED
NO RECOMMENDATIONS WARRANTED OR APPROPRIATE
CS/307
COMPLAINT AGAINST THE INCOME TAX OFFICE FOR FAILURE
TO GRANT COMPLAINANT A MEETING AFTER HIS TAX FILE HAD
BEEN MISPLACED FOR OVER A YEAR
1.

The Complainant felt aggrieved at the Income Tax Office’s (“the

Department”) failure to grant him a meeting with a tax assessor after his tax file
had been misplaced for over a year.
2.

The Complainant was employed in Gibraltar during the tax years 1996 /

1997 and 1997 / 1998. During the month of November 2000, the Complainant
received two tax assessments amounting to £2,753.78. The Complainant claimed
that he immediately called the department enquiring about the payable amount.
He was told by an Administrative Officer that a proper assessment could not be
done as a consequence of the department’s inability to find his file. The
Complainant felt that the best course of action would have been to request the
necessary documentation from him rather than send a payable amount. However,
the department subsequently assured him that his assessment would be amended
to record the correct amount. Yet when he received the next notice there was still
a balance of £825.63 outstanding. Furthermore, it had been over a year since this
whole saga commenced and the Complainant felt that he was not any closer to
resolving this matter. The Complainant then decided to write to the Commissioner
of Income Tax. At some point he received a reply, which regrettably did not in
any way address the issues that he had highlighted.

3.

In September 2001 he received his 1998 assessment. Again it recorded a

payable amount of £86.32 and once again he was unable to see anyone at the
department but was told that he would receive a call once his file had been
assessed or found. This never happened; instead he continued to receive further
demand notes with penalty notices for non-payment of his assessments.
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4.

Throughout this whole episode the Complainant felt aggrieved at the lack

of transparency and lack of information received. The Complainant was not aware
that the benefits in kind attracted tax chargeable rates.

5.

The Office of the Ombudsman wrote letters dated 22 November and the

23 November respectively, asking the CIT to look into the Complainant’s
grievance. Soon after, the Complainant told the Ombudsman that he had received
a payable demand note from the department. Once again the Ombudsman felt it
was necessary to write a letter to the CIT requesting it withhold on those payable
demand notes.

6.

On the 23rd November, the Ombudsman telephoned the department

requesting a meeting between the Complainant and an official of the department.
It was duly noted by the Ombudsman that the department can’t arrange meetings
with a tax assessor every time any Complainant appears at their premises, as the
department lacks the resources to be able to offer such a service to the public in
general. However, due to the Ombudsman’s intervention a meeting was arranged
between the parties in order to clarify this outstanding issue.

7.

On Thursday 29 November 2001, the Complainant attended the pre-

arranged meeting at the department’s premises. The Executive Officer took the
Complainant through his file explaining all outstanding matters. The Complainant
felt satisfied at the outcome and the meeting was duly terminated.

8.

The Ombudsman felt it was necessary to determine whether payments in

kind attracted tax chargeable rates. Firstly the Office of the Ombudsman
examined closely the provisions of the Income Tax

(Pay As You Earn)

Regulations 1989. The regulations by virtue of section 2 (“Interpretation”) gives
an express meaning to Emoluments meaning “income from any office or
employment or a pension and includes every payment in cash including a gratuity
and every allowance, perquisite or benefit in kind”. The Ombudsman therefore
concluded that benefits in kind do attract tax chargeable rates forthwith.
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9.

The Ombudsman pointed out that had the Income Tax Office given the

Complainant a meeting to discuss this issue much sooner, this grievance would
have been averted. As it happened, the failure of the department to meet with the
Complainant

and

the

delay

incurred

did

amount

to

administrative

maladministration. The Ombudsman however was pleased that the problem had
been resolved in a satisfactory manner.

CASE NOT SUSTAINED
CS/320
COMPLAINT AGAINST THE INCOME TAX OFFICE OVER DELAY IN
THE ISSUING OF INCOME TAX ASSESSMENTS
1.

The Complainant felt aggrieved after the Commissioner of Income Tax

failed to issue a reply in writing to her query. Also, the Complainant felt
distressed after her Income Tax assessment for the fiscal years 1995/1996,
1996/1997 and 1997/1998 were not issued by the Income Tax Office.

2.

The Complainant started to work under a contract of employment for the

Bishop Healy Home Trust on or about June 1995.

3.

The Complainant by letter dated 13 November 2001, wrote to the

Commissioner of Income Tax, enquiring about her previous colleagues having
received an assessment whilst working under a contract of employment under the
Bishop Healy Home Trust (hereinafter referred to as “the Trust”). The
Complainant contended that an Administrative Officer who attended her query
explained that she had approximately £400.00 in credit, but was unable to forward
this amount due to her previous employers, the Trust not having submitted details
of her salary. The Complainant asserted that she had not received any notices of
assessments for the preceding fiscal years, namely 1995/1996, 1996/1997,
1997/1998.

4.

She had however, received a notice of assessment for the fiscal year

commencing 1 July 1998 demanding two payable sums amounting to £9.22. The
Complainant asked why she had not received monies belonging to her after her
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previous employer failed to submit her Pay As You Earn (hereinafter referred to
as “the P.A.Y.E”) certificate. On 23 November 2001, an Executive Officer from
the P.A.Y.E section phoned the Complainant and fully discussed all outstanding
issues. However, the Complainant alleged that she was not satisfied with the
response and asked for a written reply. The Complainant claimed to have felt
neglected and frustrated at the lack of response afforded to her by the Income Tax
Office. On 12 January 2002, the Executive Officer replied stating that he was
unable to conduct an assessment due to the Trust failing to hand in the relevant
documentation showing details of the amounts earned and P.A.Y.E deducted.

5.

By letter dated 29 January 2002, the Office of the Ombudsman wrote to

the Commissioner of Income Tax enquiring whether they had any provisions or
practices by which they would return monies to individual tax payers without
having received P.A.Y.E instruction from individual employers. On 5 March
2002, the Income Tax Office replied quoting regulation 18(2) of the Income Tax
P.A.Y.E Regulations 1989 as providing in certain instances, for the set-off of
P.A.Y.E when it had been deducted but not remitted to the Income Tax Office. By
letter of reply dated 5 March 2002, the Ombudsman noted that Regulation 18(2)
of the Income Tax P.A.Y.E (Regulations) 1989 did not apply. The Ombudsman
formed the view that regulation 18(2) only caters for instances where the
employer is a company registered under the Companies Ordinance and /or the
Financial and Development Secretary has abandoned and written off the amount
of tax deducted. The Ombudsman reiterated that the Complainant’s employer was
for the purposes of regulation 18(2) a Trust, not a Limited Company.

6.

By letter dated 18 February 2002, a trustee of the Bishop Healy Home

Trust wrote to the Ombudsman enclosing copies of the correspondence between
himself and the Chief Minister. As the Office of the Ombudsman was able to
ascertain on or about 9 August 2001, the trustee wrote to the Chief Minister
regarding a letter received by the Accountant of the Trust in respect of arrears of
social security amounting to a £98,000 (“ninety eight thousand pounds”). Further
he emphasised that the trust had failed to honour its commitment to disclose to the
Income Tax Office documents pertaining P.A.Y.E figures. The trustee envisaged
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that this would fall in the region of £34,000. He mentioned that he had been
confronted with the unexpected obligation to make good those arrears himself.

7.

The trustee asserted that in 1996 he submitted for the consideration of No.

6 Convent Place the Dr Giraldi Home Budget for 1997. Hence, the budget had not
been increased for two years and the trust was faced with the predicament of
raising the salaries of those employees on a par with those Government
employees working from the St Bernadette’s Occupational Centre without the
relevant increase in the budget.

8.

The trustee emphasised that it was imperative to increase the salaries /

wages of those employed under the trust in order to curtail any possible conflict
between both sets of employees. Furthermore the trustee contended that once the
new budget was presented it was withheld and apparently forgotten by the present
administration, whilst he had already paid the increases to the Trust employees.
Finally, the trustee urged No.6 Convent Place to waive and clear the arrears
pending in relation to the Income Tax Office and Social Security Office. By letter
dated 4 September 2001, 6 Convent Place replied accepting to forward to the
Trust any outstanding liabilities with the aforementioned departments. However,
the Commissioner of Income Tax after having a meeting and receiving the
pertinent information from the trustee issued a letter dated 17 May 2002,
assessing the amount at £75,373.49 of P.A.Y.E owed.

9.

The Ombudsman on 24 May 2002, held a meeting with the Commissioner

of Income Tax in order to discuss those outstanding matters. It was noted that the
trustee had failed to provide figures of amounts earned by the Complainant from 1
July 1997 – 30 November 1997.

This information was needed in order to

ascertain the correct payable amount that the Complainant would eventually
receive. In the absence of this the Income Tax Office was unable to commission
the Complainant’s 1997/1998 assessment.

10.

By letter dated 27 May 2002, the Office of the Ombudsman wrote to the

trustee requesting the disclosure of all figures pertaining to the Complainant in
order for the matter to be resolved. These were sent by the trustee to the
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Commissioner of Income Tax some days later. On the basis of these figures the
Commissioner wrote to the Office of the Chief Minister and said that
notwithstanding the fact he still needed further details to be able to establish the
exact P.A.Y.E Tax outstanding, he had been able to establish that P.A.Y.E in the
sum of £82,156.20 was due, and this sum would be increased by a few thousand
pounds more once the remaining figures were provided. The Commissioner said
that in the light of the Chief Minister’s letter to the trustee, he (the Commissioner)
would be grateful if arrangements could be made to credit the Income Tax with
the stated amount, pending quantification of the final figure. The Commissioner
explained that this would enable him to issue the P.A.Y.E assessments which had
given rise to the Complainant lodging her complaint with the Ombudsman in the
first place.

11.

By letter dated 24 July 2002 the Commissioner informed the Ombudsman

that the P.A.Y.E having now been settled and the necessary information having
been provided, he could confirm that the Complainant’s P.A.Y.E assessments
would be issued within days.

12.

The Ombudsman said that it was most regrettable that the Trust should

have taken so long in submitting relevant information with details of amounts
earned and P.A.Y.E deducted. This delay had made it impossible for the Tax
Office to have made assessments for a number of years. He was however pleased
to see that this matter had at long last been resolved and the investigation into this
case could be closed.
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CASE PARTLY SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/395
COMPLAINT AGAINST THE INCOME TAX OFFICE FOR WRONGLY
ASSESSING THE COMPLAINANT ON HIS TAX RETURN, AND FINING
HIM FOR NOT PAYING A CHARGE THAT WAS MEANT TO BE PUT
ON HOLD PENDING A REVIEW
1.

The Complainant felt aggrieved at having had his Tax Return form

wrongly assessed, and at having had a fine imposed on him for not paying a
charge that was meant to have been on hold pending a review.

2.

The Complainant wrote to the Commissioner of Income Tax on the 24th

April 2002 because he believed he had been wrongly assessed for the years 19921994. The Income Tax Office (ITO) said he might get a refund for 1994 but not
for the preceding years because a long time had elapsed. Also, the Complainant
received no Child Allowance for the Tax Year commencing 1st July
1999.Apparently this was due to the fact that his daughter had exceeded the £810
Child Allowance limit by £3. As a result the Complainant had to pay £365.50,
despite having another daughter who was not at University but studying at
Westside Comprehensive School. The Complainant was informed by the ITO that
they would amend his 1993 and 1994 Tax Returns but the 1999/2000 was to
remain as issued. After going in person to the Income Tax Department an ITO
staff told him not to pay anything until the matter was resolved. Nonetheless the
Complainant received a fine and demand note for not having paid the alleged
arrears with the threat of a further fine if he failed to do so.

3.

The Office of the Ombudsman wrote to the Commissioner of Income Tax

on 22nd August 2002 asking for an explanation as to why the Complainant had
been refused reassessment despite errors that ITO staff were allegedly unable to
explain. Also requested were the relevant statutory authorities being used and an
explanation as to why the Complainant had incurred penalties after assurances
that his Tax Returns were being reviewed.

APPENDIX 2

Page 249

4.

The Office of the Ombudsman received a reply from the acting

Commissioner of Income Tax on 4th September. It explained that the 93/94 and
94/95 assessments had been amended on 1st and 18th May 2002 respectively. As
regards the 92/93 assessment, the acting Commissioner of Income Tax accepted
that at the time the Complainant handed in the Tax Return he was unsure if his
son would definitely be attending University. Enclosed in that letter was an
amended assessment for the year 92/93 which took into account the deductions
applicable for children studying abroad.
5.

The Ombudsman noted that the reason why the Complainant incurred a

fine was because his file had been inadvertently misplaced before any action
could be taken, hence his file was not confirmed as being correct nor was it
flagged as being under dispute. The Office of the Ombudsman was pleased to see
that an apology had been made to this regard and the penalty was removed.

6.

The only pending issue was that despite having another daughter in

Westside School this had no effect on his Tax Return. Under the Income Tax
(Allowances, Deductions and Exemptions) Rules 1992, rule 8 deals with
Deductions for Children, whilst rule 9 covers Deductions for Children Educated
Abroad. Only one of these two rules could be used. Rule 8 was inapplicable
because there were children studying abroad, in any case it only dealt with
deductions in respect of the first child and there was no mention of other children.
However, rule 9 was different from rule 8 as persons could claim for children
other than the first. It states that :“persons shall be entitled to claim from the amount of his assessable
income a deduction of £810 if the child is the first child for whom he may
claim a deduction and a further deduction of £650 in respect of each
other child to whom this rule refers”.

7.

The Ombudsman was satisfied with the swift manner in which the

complaint had been dealt with once the Office of the Ombudsman had brought the
issues to the ITO’s attention in the form of a complaint. The Ombudsman
accepted that there had been a genuine mistake when the Complainant’s file had
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been misplaced, and noted that the ITO took the necessary steps to rectify the
situation once they realised what had happened.

8.

The Ombudsman concluded that there was no maladministration as the

ITO was only applying the existing legislation. However, it was interesting to
note that the following year the legislation was changed. Unfortunately the
Complainant did not benefit from this change because laws do not have
retrospective effect, but it is useful to highlight its relevance. Rule 9 was now
supplemented by sub-section (bb) which stipulated that rule 9 would not apply
where there were, “…gains or profits from any employment by a child who is a
full-time student at an educational establishment approved by the Commissioner
for the purpose of this rule”. Thus if the Complainant had been in the same
situation the following year he would not have suffered any penalty at all. With
these observations the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/403
COMPLAINT AGAINST THE INCOME TAX OFFICE FOR FAILURE
TO RECOGNISE THE COMPLAINANT’S PARTNER AS HIS COMMON
LAW WIFE
1.

The Complainant had been residing with his partner (with whom he had a

child in common) since July 1999. He felt aggrieved because when reviewing his
partner’s social security payments, his own income was included by the
Department of Social Security’s benefits criteria, whilst on the other hand the
Income Tax Office did not appear to apply the same policy; he was being given
the One Parent Family allowance as opposed to the Wife Allowance.

2.

The Complainant wrote to the Commissioner of Income Tax on 27th

August 2002 setting out his complaint and focusing on the belief that his partner
should be treated as a ‘common law wife’. He received a reply on behalf of the
Commissioner of Income Tax dated 2nd September 2002. The reply stated that for
tax purposes a common law wife section was not available as an allowance. He
was advised that his tax code was correct as issued on 1st July 2002.
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3.

The Ombudsman met with the Commissioner of Income Tax on Friday

20th September 2002. The Ombudsman highlighted the apparent discrepancies
between the Department of Social Security and the Income Tax Office. The
Commissioner of Income Tax explained to the Ombudsman that although it had
not been clearly explained in the letter addressed to the Complainant, he was not
losing out on his allowances. He drew attention to the fact that the Complainant
had to be labelled as a One Parent Family as he was not legally married to his
partner. However, the amount being allocated under the label of One Parent
Family was exactly the same as it would have been for the Wife Allowance,
therefore the Complainant was getting exactly the same as he would have been
getting if his partner had been recognised as his wife.

4.

The Ombudsman was pleased to note that there had been no

maladministration and that the Complainant had been in receipt of what he was
entitled to. In addition to this the suggestion that there were discrepancies within
the different Government departments could be dismissed as unfounded.
However, there was a duty owed to the public at large to ensure that letters
originating from all Government departments were clear and unambiguous.

5.

The Ombudsman concluded that although there had been no

maladministration by the Income Tax Office, the letter addressed to the
Complainant had fallen short of explaining that he was getting the same
allowance but under a different label. If this had been made clear from the outset
there would have been no complaint and a member of the public would not have
felt aggrieved by the Income Tax Office in the first place. With these observations
the Ombudsman closed the case.
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CASE FORMALLY INVESTIGATED
BUT SUSPENDED ON ACCOUNT OF COMPLAINANT
NOT HAVING EXHAUSTED ALL REMEDIES
CS/241
COMPLAINT AGAINST LAND PROPERTY SERVICES LIMITED FOR
ITS REFUSAL OF THE COMPLAINANT’S RETROSPECTIVE
APPLICATION FOR A REMITTAL OF RATES
1.

The Complainant purchased his current property in November 1995, from

which time he had been paying rates on a regular basis. However, from November
1995 until June 1999, The Complainant’s flat was unoccupied, since the premises
were undergoing major refurbishment works.

2.

Up until November 1999, the Complainant was unaware that applications

could be made for the remittals of rates whilst property was uninhabited and
undergoing refurbishment. He was informed of this in casual conversation with a
friend, and immediately wrote to Land Property Services Limited (letter dated
16th November 1999) enclosing two valuation reports.

In response, the

Complainant was asked to submit any documents which could be of assistance in
considering his retrospective application. Consequently, on the 29th November
2001, the Complainant sent to Land Property Services Limited the following list
of documents:
•

A copy of the application and consequent receipt for the
connection of both the potable water supply and electricity dated
27th March 1996.

•

A potable water and electricity statement dated January 1999 with
an outstanding charge of £13.15 (when flat was unoccupied).

•

A potable water and electricity statement dated February 1999
with an outstanding charge of £11.67 (when flat was unoccupied).

•

A potable water and electricity statement dated October 1999 with
an outstanding charge of £34.26 (when flat was occupied).
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•

A payment receipt copy for both the labour and materials of
plumbing works carried out on the property, dated 21st August
1996.

•

Copies of both the layout plan and invoice payments for the master
bedroom furniture and fitting charges dated 29th may 1996.

•

A copy of the kitchen furniture invoice and fitting charge payment,
dated 5th May 1997.

•

A copy of the invoice statement for the bathroom suites dated 31st
January 1996, addressed to the pre-marital residence of the
Complainant’s wife.

3.

On the 7th February 2001 the Complainant received a brief letter from

Land Property Services Limited informing him that his application for a
retrospective remittal of rates had not been approved. No reasons were given for
the refusal of his application.

4.

Land Property Services Limited was of the view that information

regarding home purchasers right to claim remittal of rates under section 273 (3)
(c) of the Public Health Ordinance (1950, No 7) should be relayed to potential
purchasers by the lawyers dealing with the conveyancing of the property in
question. As regards the lack of any explanation given to the Complainant for the
refusal of his application, it was stated that Land Property Services Limited
usually sends out standard forms which merely inform the applicant whether or
not the application for a remittal of rates has been successful. In this case, due to
the fact that the application was unusual because it was retrospective, the
Complainant was sent a brief letter instead of a standard form.

5.

However, in actual fact, Land Property Services Limited’s say on the

application was marginal. The decision as to the approval of the rates remittal
application was entirely up to the Accountant-General. Land Property Services
APPENDIX 2

Page 254

Limited act as Agents on behalf of the Government of Gibraltar with respect to
Rates related matters, and are bound to follow instructions from their Principles.
In this case, the instructions given by the Accountant-General were that

6.

the application could not be approved, on the basis that one of the conditions for
acceptance of a remittal is that the works are done expeditiously, and another that
the property be duly inspected, following s273(3) of the Public Health Ordinance
1950.

7.

On the 11th July 2001, the Investigating Officer assigned to the case spoke

to the Senior Auditor at the Treasury Department. He was asked whether the
Accountant-General’s decision on retrospective remittal of rates was final, or
whether there was an appeal procedure. The Senior Auditor affirmed that the
Accountant-General’s decision could be appealed to the Financial and
Development Secretary, by letter.

8.

Via a letter dated 12th July 2001, the Complainant was informed of his

right of appeal. He was also told that as all relevant avenues of appeal had not
been exhausted in his case, the Office of the Ombudsman’s investigation into his
complaint would have to be suspended until such time as the Financial and
Development Secretary had considered the appeal.

The Complainant

subsequently made an appeal to the Financial and Development Secretary.

9.

On the 21st September 2001, the Investigating Officer had a telephone

conversation with an Executive Officer from the Financial and Development
Secretary’s Office. The appeal procedure was in dispute – the Financial and
Development Secretary’s Office was of the opinion that all responsibility for
remittal of rates had been delegated to the Accountant-General, who had the final
word. The Office of the Ombudsman was told that the matter had been referred to
the Attorney-General’s Chambers, and the Office of the Ombudsman would be
informed of the outcome of the legal advice obtained.

10.

On 22nd October 2001, the Executive Officer from the Financial and

Development Secretary’s Office informed the Office of the Ombudsman that the
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Attorney General had advised the Financial and Development Secretary to review
the Complainant’s case.

It was concluded that responsibilities regarding the

remittal of rates system were delegated to the Accountant-General. However,
whenever problems arise, the Financial and Development Secretary should review
any complaints made.

11.

As such, the Financial and Development Secretary would ask the

Accountant-General to reconsider a remittal, but for a shorter period of time and
on the condition that the applicant could provide full evidence of the duration of
the works carried out. A letter addressed to the Complainant, dated 6 November
2001, informed him of the decision arrived at by the Financial and Development
Secretary. The Office of the Ombudsman advised the Complainant to write to the
Development Secretary, sending him a summary of the evidence of the duration
of the works carried out, as well as photocopies of the evidence.

The

Complainant took the Ombudsman’s advice, and wrote to the Financial and
Development Secretary on the 13 November 2001.

12.

On the 21st December 2001, the Investigating Officer had a meeting with

the Accountant-General, where the question of the Complainant’s remittal of rates
was brought up. The Accountant-General had not received a copy of the letter
sent by the Complainant to the Financial and Development Secretary dated 13
November 2001, although he was aware that he had been asked to consider a
remittal of rates for a shorter period than that applied for by the Complainant.
The Accountant-General was given a copy of all the relevant correspondence by
the Investigating Officer, and he affirmed that the matter would be looked into in
the near future.

13.

On the 2nd January 2002, via a telephone conversation, the Accountant-

General informed the Office of the Ombudsman that the Complainant’ appeal had
been considered, and that he would be awarded a remittal of rates for a one year
period. However, the Complainant would have to make a formal application for a
remittal of rates for a one-year period, which would then be processed. On the
same day, the Office of the Ombudsman informed the Complainant of the
Accountant-General’s decision. The Complainant affirmed that he would make a
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formal application for the one-year period. He stated that he was satisfied with
the outcome of the appeal and that he did not wish to have the formal
investigation into his case reopened.

14.

The complaint could not be fully considered, since the investigation had to

be suspended when it became evident that the Complainant had not exhausted all
avenues of appeal. However, it was noted that the Complainant’ initial letter of
appeal to the Financial and Development Secretary was dated August 2001. It
was not until January 2002 that the Office of the Ombudsman was able to inform
him of the outcome of his appeal.

15.

The Ombudsman could not arrive at a conclusion in this case, since the

formal investigation into the complaint made had been suspended. However, the
Ombudsman was pleased to note that the Complainant was satisfied at the
outcome of the appeal made, and that he did not wish to reopen the formal
investigation initiated by the Office of the Ombudsman.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/298
COMPLAINT AGAINST LAND PROPERTY SERVICES LIMITED FOR
HAVING CHARGED RENT WITHOUT GIVING DUE NOTICE TO THE
COMPLAINANT
1.

The Complainant felt aggrieved at having found out, allegedly

accidentally, that his company had been paying rent for three parking spaces since
May 1996 without having due notice.
2.

By letter dated 6th August 2001 the Sales and Marketing Director of the

Company wrote to Land Property Services (hereinafter referred to as “LPS”)
complaining that another business in the immediate vicinity had placed reserved
parking signs outside their Company’s units. The Company has units 11 and 12,
and the other business had unit 10. The Company wanted to know who had
authorised the allocation, since their customers used the frontal area for parking
their vehicles. The Company complained that in any event the other business had
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a number of empty parking spaces in front of their own unit. The Company
claimed that as a result of this complaint they found out they had three parking
spaces which had been allocated to them and for which they had been paying rent
since May 1996.

3.

By letter dated 6th August 2001 addressed to LPS, the Director of the

Company asked LPS to show him where in the lease it was mentioned that his
company had been allocated three parking spaces. This letter was followed by
another one of even date also addressed to LPS in which the Director of the
Company referred to a conversation he (The Director) had had with LPS in which
the latter had confirmed that the Company had been paying for three parking bays
since May 1996, charge of which had been included in the rent of the Company’s
units 11 New Harbours. The Director pointed out to LPS that he had never seen
any agreement and had never requested to sign or signed any agreement to rent
these parking bays at any point during the duration of his tenancy, until now.

4.

The Director concluded in his letter to LPS by stating that in view of these

considerations and bearing in mind that he (the Director) had only recently (in
August 2001) been made aware of the allocation of the three parking bays, that
the previous amount paid for these, being £3,780.00 be deducted from the next
rent to be paid.

5.

The Director told LPS that he would be paying rent for the three parking

spaces as from 1st August 2001 being the date the Company was informed that
these three parking bays had been allocated to the Company.

6.

By letter dated 8th August 2001 LPS replied to the Company and said that

regrettably the Company’s request could not be approved and the said fees could
not be refunded since these had been invoiced and paid by the Company for the
exclusive use of these bays. LPS concluded in their letter to the Director by
saying that in view of the Director’s concern regarding the lack of documentation
in this respect, LPS was enclosing a parking bay permit to formally regularise the
Company’s occupation of the bays.
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7.

The Ombudsman thought it pertinent to point out at this juncture that in

his letter of 8th August 2001, LPS had failed to answer the Director’s question
which had been posed to him in his previous correspondence, namely, as to where
in the lease or otherwise was it mentioned that the Company had been allocated
three parking bays.

8.

Not having had this matter addressed, the Company wrote again to LPS on

23rd August 20001 and said that LPS was correct in stating that the monies in
question had been paid by the Company but certainly not for the exclusive use of
the parking bays, and the fact that the Company had been paying for its use had
only been revealed to the Director a few days before. The Director pointed out
that it was precisely because of this fact that he had asked for this overpayment to
be deducted from his rent. The Company again reminded LPS that in the absence
of any agreement between the Company and LPS this money which the Company
had paid had been an over payment. The Director also reminded LPS that the
Company had not had exclusive use of the parking bays since the Company was
never aware that it had exclusivity over their use.

9.

By letter dated 22nd October 2001 LPS replied to the Company’s letter and

again reinstated LPS’ position which was that it could not accede to the
Company’s request. LPS further advised the Company that unless the licence
regularising the exclusive use of the three parking bays by the Company could be
agreed upon, LPS would within seven days proceed to reallocate the parking bays.

10.

By letter dated 6th November 2001 the Ombudsman wrote to LPS

requesting all available correspondence and any agreement or otherwise which
would have enabled LPS to have the said rent changed. The Ombudsman also
requested a detailed structure as to how LPS had dealt with the allocation of
parking spaces at New Harbours.

11.

On 18th December 2001, the Managing Director (hereinafter referred to as

“the M.D”) of LPS replied to the Ombudsman’s letter of 6th November 2001 and
said he failed to understand the legal basis upon which the Office of the
Ombudsman had based its line of enquiry. The M.D pointed out that as far as he
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was aware of the law on this matter, all that was needed was for a verbal
agreement for the creation of a contract. The M.D further explained to the
Ombudsman that LPS and the Company had in 1995, agreed on behalf of the
Gibraltar Commercial Property Company, that the Company could have exclusive
use of certain parking bays at New Harbours fronting their units, and that the
Company had agreed to pay the relevant increase in rent, which they had been
religiously paying over a six year period.

12.

The M.D put it to the Ombudsman that the Company since 1995 had had

exclusive use of the said parking bays, and that now it was hoping to find a flaw
in the system to recover rents paid because LPS was now trying to regularise its
exclusivity on a more formal basis of a license. The M.D pointed out that the
caretaker of the area where the Company is situated had confirmed the
Company’s exclusive use of the parking bays in question.

13.

The M.D concluded his letter to the Ombudsman by pointing out that

when the LPS and the Company entered into the leasing arrangements for the
units in 1994 the question of the rent payable was considered by the Company in
great detail as they questioned the accuracy of the figures LPS had on the floor
areas. The M.D drew the Ombudsman’s attention to a copy from the Company
dated 6th April 1994. The M.D said that the rent for the parking bays was
subsequently added to the rent in 1995. This the M.D said, reinforced their view
(that of LPS) that the Company had throughout the last six years been aware that
the increased rent paid to LPS was for the exclusive use of the parking bays.

14.

On 22 January 2002, the parties met at the Office of the Ombudsman

sitting at 10 Governors’ Lane, LPS was represented by their Managing Director
and the Company was represented by his Director. During the meeting it was
noted that LPS had not initially regularised the position of parking spaces within
the New Harbours complex due to the Government of Gibraltar (hereinafter
referred to as “GOG”) not knowing for certain as to how it wished to regularise
the use of parking bays. Further, LPS asserted that at all times the Company had
exclusive use to those parking bays and for that reason they were not willing to
set-off any amount against the ground rent.
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15.

The Ombudsman noted that it was imperative to examine closely the

provisions of the Landlord & Tenant Ordinance and the English Law
(Application) Ordinance (hereinafter referred to as“the ELAO”). Within section
3(1) (a) the ELAO it states as follows:
“ Subject to the provisions of this section and of any other Ordinance, the
law of England as set out in the following Acts shall be in force in
Gibraltar – the Acts listed in the schedule, to the extent shown in the
fourth column of each Part;
The Distress of Rent Act 1737 (“the Act”), ss. 1-10 and 14-20 does apply
in Gibraltar by virtue of the aforementioned consolidating section within
the ELAO Part III Schedule.

16.

The general rule at common law seems to indicate that LPS would be

entitled to recover damages from the Company who occupied premises in
circumstances which would preclude an action for rent (i.e. in the absence of a
covenant or any express agreement to pay rent; with his permission or on
sufferance) based on an implied promise by the Company to pay reasonable
compensation for LPS’s loss of use of the premises by reason of their occupation.
In essence, that would be the position had the Company not paid the relevant
increases alleged by LPS. In the opinion of the Ombudsman the same legal
principles will have applied where the tenant is seeking to set-off monies paid
against ground rent demanded by the Landlord. Section 14 of the Act, provides
that the action will lie notwithstanding that a demise in writing or by parol (but
not by deed) is proved, and that any express agreement as to rent is to be taken as
evidence of the quantum of damages. Its use is confined to instances where an
action for rent would not be maintained, as where the tenant has gone into
occupation without an express agreement as to rent.

17.

The Ombudsman asserted that the issue remained whether or not the

Complainant had occupation of those parking bays notwithstanding any evidence
to the contrary, i.e. evidence proving on the balance of probabilities that the
Company had exclusive use of those parking bays during the six year period
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alleged by LPS. The Office of the Ombudsman acknowledged receipt of a
photograph exhibited on behalf of LPS partly supporting their contention that the
Company had throughout their tenancy had had exclusive use of these parking
bays and most importantly had used them. However, the office of the
Ombudsman noted that the photograph only showed the position as from
December 2000 and not before that date.

In contrast the Company had

maintained their stance and argued that:
1. It had been common knowledge throughout the New Harbours Industrial
Village to place ‘No Parking; Reserved’ signs so as to deter others from
parking and / or blocking the main entrances to their respective units.
2. That they had placed the signage just after the end of November 2000 and
in no way did they have signage before the above date.
3. That it was inequitable for LPS to charge rent for parking bays when the
recipients of those parking bays were not even made aware or even given
notice of the burden of paying extra rent.
4. Finally that LPS actions and/ or omissions constituted an abuse of power
and was basically wrong.

18.

The Ombudsman took the view that he could not take a clear-cut decision

on the question of liability as there were conflicting pieces of evidence which he
was unable to reconcile. He was certain that the Complainant had used the
parking bays in question but was unable to ascertain how much he had used them.
On the other hand he pointed out that LPS should have been aware of the
difficulties and problems which might arise by not regularising the use of parking
bays, either by a terms of years absolute in possession or under a license. The
Ombudsman expressed the view that this failure to regularise the question of the
parking bays at the outset had amounted to an act of maladministration which had
created the present problem. The Ombudsman recommended that a fair way to
resolve the present predicament would be for the Company to receive only half
the amount in dispute. This kind of settlement would on the one hand reflect the
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unquantified use of the parking bays by the Company and on the other would
make LPS take some responsibility for the present problem. With this
recommendation and observation the Ombudsman closed the case. The
recommendation was subsequently accepted.

CASE NOT SUSTAINED
CS/374
COMPLAINT AGAINST THE HOUSING AGENCY AND LAND
PROPERTY SERVICES OVER REFUSAL TO ALLOW THE
COMPLAINANT TO PURCHASE A SECOND GARAGE DESPITE
THERE BEING VARIOUS ON SALE FOR A NUMBER OF YEARS
WHICH NO ONE HAD BOUGHT
1.

The complainant felt aggrieved because he requested to purchase a second

garage for the purpose of restoring a classic car and this was refused (he is a
member of the Gibraltar Classic Vehicle Association).

2.

As a matter of policy, and due to practical limitations, only one parking

facility is allowed per household.

3.

The complainant said he was informed by Land Property Services (LPS)

that representations would be made on his behalf to the Land Management
Committee. Having had no reply he sought a meeting with the Minister for
Housing, but this matter was passed to the Housing Manager, who stated the
problem was not within her ambit.

4.

The complainant alleged that there were various people trying to sell their

garages but there were not enough buyers. Some of the owners of garages are no
longer residents of Varyl Begg Estate, other tenants of the estate owned two
garages, and some garages had been up for sale for over three years.

5.

The Ombudsman wrote to the Housing Manager asking for a copy of the

minutes of a meeting held between the complainant and the Housing Manager.
The manager explained to the complainant that the policy of one parking facility
per household had evolved from the fact that there was a large demand for them.
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The Housing Manager explained that the ‘one garage per household’ policy
applied to all Government estates. The Ombudsman spoke with the Housing
Manager on 20th June 2002, she insisted she had not said that the problem was not
within her ambit. In fact she reiterated that it was within her ambit, in any case
she said the Minister himself had made a decision and she was merely following
the instructions.
On 20th June the Ombudsman wrote to LPS. He asked to be given

6.

information as regards the parking facilities at Varyl Begg Estate. By 10th July the
Ombudsman had not received a reply so he sent a reminder. On 19th July the
Office of the Ombudsman received a reply.
The reply from LPS revealed a great deal of statistical information. LPS

7.

explained that there are 131 garages and 345 parking bays, that is a total of 476
parking facilities. There are a total of 687 households in the Varyl Begg Estate
and garages are held on a 99-year lease and parking bays are held on license
terms. At the time of writing all garages were allocated and only 2 parking bays
were unallocated. Of the allocated garages there were 4 owned by non-residents
of the estate with no parking bays being owned by non-residents. There were no
tenants who owned more than one parking bay and only 6 tenants who owned
more than one garage. Of these 6 tenants, the reason they had more than one
garage was because these were allocated to them upon completion of the garages
and there were not sufficient interest at the time from other tenants wanting to
buy.

8.

The resale of garages was restricted to purchasers who lived within Varyl

Begg Estate as specified by Clause 21 (C) of the lease. Applicants were only
informed of the policy once they had already prepared the preliminary documents
and submitted them. The ease of acquiring a garage was dependent on the selling
price and was available to tenants who had the interest and finance to acquire one.
The policy on sales of garages in the estate was determined by the Land
Management Committee and/or by the Housing Agency.
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Furthermore, LPS said they were sure that they had told the complainant

9.

that representations would not be made to the Land Management Committee as
the existing policy made it unnecessary as the complainant was not eligible to
apply.

10.

The Ombudsman expressed the view that the complainant’s situation was

unfortunate, especially when considering he was 79 at the time of writing this
report and unable to pursue his hobby, that of restoring classic cars. The
complainant said he very much wanted to pursue this hobby whilst he was still
able to. Although there were persons trying to sell garages (such as the 4 garages
owned by non-residents – who, it should be noted were previous tenants of Varyl
Begg Estate but had since moved out of the estate and were unable to find buyers
for their garages), it was not apparent that there were many garage owners finding
it impossible to sell. Nevertheless, that some ex-residents should have been trying
to sell their garages for over 3 years with no success did not appear to contradict
the Housing Manager’s statement that there was a large demand for them. Yet, the
complainant insisted this was due to the cost of purchasing a garage, which was
around the region of £16,000.

11.

The Ombudsman said that the fact that the garages are expensive could be

the reason why so few people had tried to purchase them. Perhaps there were not
enough persons able to afford these garages and this would explain the length of
time it was taking for ex-residents to sell them. The complainant however did
have the financial capability, yet was restricted due to his ownership of another
garage in the same estate.

12.

The policy of not allowing more than one garage owner in Varyl Begg

Estate was introduced due to the fact that there are not enough parking facilities
for all the tenants. The 6 households that owned two garages came into possession
of the garages when there was no real demand, nor was there a government policy
restricting ownership to one garage at the time. The 4 garages owned by nonresidents were not being used, but were for present or future residents to purchase
whenever they could.
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13.

The Ombudsman said it was regrettable that the complainant had been

made to go through these difficulties to finally find out that his request could not
be met. The Ombudsman pointed out that much hassle, frustration and
disappointment could have been avoided if Government had communicated to
tenants from the outset what its policy on garages was, rather than wait until
tenants submitted an application, as happened in this case. Other than this
observation, the Ombudsman concluded that there had been no administrative
maladministration, and closed the case.
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CASE NOT SUSTAINED
CS/285
COMPLAINT AGAINST LYONNAISE DES EAUX FOR REGISTERING
AN ENORMOUS VOLUME OF WATER
1.

The Complainant received a monthly statement for water consumption

from a Government Agency demanding £384.45. In essence the complaint
revolved around the Complainant contesting the demand note for the said amount.

2.

The Complainant is an elderly citizen who lives alone. She claimed that

during the month of August 2000, she had not used the registered levels of water
consumption that the meter had registered. At all material times the meter is and
had been the property of the Government Agency. She further claimed that the
meter was malfunctioning, as she had not used that volume of water to irrigate her
garden situated in the back patio. She concurred that her monthly average had
never exceeded £50.00 and felt very distraught after receiving her August
statement.

3.

The Complainant claimed that after receiving her monthly statement she

contacted the Government Agency. On more than ten occasions she had
independently tried to resolve the matter amicably, but to no avail. During this
time there had been several instances when members of the Government Agency
had visited the premises to conduct water surveys and to examine whether there
had been a loss of water throughout the adjacent water line system. All tests
conducted revealed that the pipes and water channels were not leaking and
therefore were functioning properly. On 3 October 2001, the Complainant
received a letter demanding payment and instructions that if she did not pay the
outstanding amount, she would have her water supply disconnected. Thereafter,
the Complainant claimed that she had spoken to the Manager of the Government
Agency who acknowledged that the meter was not malfunctioning and therefore
she had to pay the outstanding amount.

4.

The Office of the Ombudsman wrote letters dated 16 October and 25

October 2001 respectively, requesting the Government Agency to conduct a series
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of diagnostic checks on the property i.e. to examine whether or not there had been
any leaks and further to check whether the water meter was registering correctly.

5.

The Ombudsman was informed that the Complainant had used 87,800

litres of potable water, during the month of August 2000. It was deemed
appropriate to visit the property to determine whether the garden could withhold
such a great volume of water. Upon visiting the property the Ombudsman was of
the opinion that the back garden had an adequate drainage system and therefore
the water could have easily seeped into the adjacent grounds without causing any
flooding. Finally, the Manager wrote informing the Office of the Ombudsman that
they could carry out a diagnostic check on the central meter located at their depot.
However, the complainant in these circumstances would have to incur a penalty
cost of £20.00. A diagnostic check soon followed and it revealed that the water
meter was under registering by –6 percent in favour of the Complainant.
Subsequently the Government Agency advised the Office of the Ombudsman that
they had replaced the meter as per the Public Health Ordinance and waived the
penalty cost of checking the said meter.

6.

The Ombudsman sympathised with the Complainant having to pay such

an exorbitant amount of money for water she claimed she had not used. However,
the testing of the meter showed if anything that she had consumed even more
water than the amount registered. The Ombudsman concluded that he had not
been able to identify any act of maladministration which might have been
committed by the Government Agency and subsequently closed the case.

CASE NOT SUSTAINED
CS/336
COMPLAINT AGAINST LYONNAISE DES EAUX FOR REGISTERING
AN ENORMOUS VOLUME OF WATER
1.

The Complainant received a monthly statement for water consumption

from Lyonnaise Des Eaux the Government Agency demanding £332.97. In
essence the complaint revolved around the Complainant contesting the demand
note for the said amount.
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2.

The Complainant is a Government Tenant who resides with his family. In

the first instance he claimed that during the months of July and August 2001, he
had not used the registered levels of water consumption that the meter had
registered. At all times the meter was and had been the property of the
Government Agency. He further claimed that the meter was malfunctioning, as he
had not used that volume of water. He claimed that his monthly average had never
exceeded £50.00 and felt very distraught after receiving his July and August
statements. The Complainant claimed that after receiving his monthly statement
he contacted the Government Agency. On more than one occasion he wrote in
order to resolve the matter amicably, however, after writing two letters the
Complainant received an acknowledgement and met with the Finance Manager.
The Complainant allegedly felt aggrieved at the manner this whole affair had been
conducted by the Government Agency.

3.

On 18 February 2002, the Complainant received a letter demanding

payment and instructions that if he did not pay the outstanding amount, he would
have his water supply disconnected. The Office of the Ombudsman wrote a letter
dated 25 February 2002, asking the Government Agency to halt such action until
the Office of the Ombudsman had conducted its own investigations. By facsimile
the Government Agency replied acknowledging and accepting this proposal.

4.

During this intervening period there had been several instances when

members of the Government Agency had visited the premises to conduct water
surveys, especially to examine whether or not there had been a loss of water
through the adjacent water line system. All tests conducted revealed that the pipes
and water channels were not leaking. Thus they were in a functioning state.
According to the Government Agency they visited / dealt with the premises on
various dates, concluding on 13 March 2002, when a final 300 litre test was
carried out.
5.

The Office of the Ombudsman wrote a letter dated 22 February 2002,

requesting the Government Agency to shed some light into several allegations
that had been submitted by the Complainant. In reply, the Government Agency
wrote on 27 February 2002, informing the Office of the Ombudsman that due to
APPENDIX 2

Page 269

the nature of the Complainant’s claim, the Government Agency had instructed
Technical Services to carry out a further investigation on site, however, nothing
abnormal was ever found during the investigative period. Finally, the Government
Agency wrote on 13 March advising the Office of the Ombudsman that all
possible tests had been carried out. The results showed that the water meter was
under registering by –5.6 percent in favour of the Complainant. Subsequently the
Government Agency advised the Office of the Ombudsman that they had replaced
the meter as per the Public Health Ordinance.
6.

The Ombudsman sympathised with the Complainant having to pay such

an exorbitant amount of money for water he claimed he had not used. However,
the testing of the meter showed if anything that he had consumed even more water
than the amount registered. The Ombudsman concluded that he had not been able
to identify any act of maladministration which might have been committed by the
Government Agency and subsequently closed the case.

CASE NOT SUSTAINED
CS/373
COMPLAINT AGAINST LYONNAISE DES EAUX (GIBRALTAR) LTD
(LYONNAISE) FOR DISCONNECTING THE COMPLAINANT’S WATER
SUPPLY & FOR NOT RECONNECTING THE SUPPLY IN THE
COMPLAINANT’S NAME
1.

The Complainant approached the Ombudsman claiming that Lyonnaise

had disconnected the water supply in his apartment and refused to reconnect and
register it in his own name

2.

The Complainant who is a Moroccan worker shared an apartment with a

fellow Moroccan. The flatmate was the tenant of the apartment and the water and
electricity were registered in his name (the Flatmate). Relations between the two
turned sour and the Flatmate started harassing the Complainant to make him leave
the premises. Since the water supply was registered in the Flatmate’s name the
Flatmate stopped paying the bills and as a result the supply was disconnected. The
Complainant approached Lyonnaise requesting that the supply be reconnected in
his own name to avoid the repetition of this incident but according to the
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Complainant Lyonnaise refused to do so. The Complainant turned to the
Ombudsman complaining that Lyonnaise was wrong in not reconnecting the
water supply. Lyonnaise explained that were the Complainant to pay the arrears in
full, the supply would be immediately reconnected. To have the supply
reconnected in his name they needed a letter from the Complainant’s landlord
confirming that he was authorised to reside in the apartment and such a letter had
not been forthcoming. During the course of his investigation a letter from the
landlord was produced dated October 1996 in which the landlord affirmed that the
Complainant was a tenant. Basing themselves on that letter Lyonnaise declared
that they would carry out a change of name as long as the Complainant made
himself responsible for all arrears.

3.

The Ombudsman was pleased that the Complainant’s problem was solved.

As regards the actual complaint he decided that it was unfounded. Lyonnaise was
justified in requiring proof of tenancy or ownership before it connected water
supply in the name of a particular person. Even if the letter from October 1996
had not been produced the Complainant had been free to pay all monies due and
the supply would have been reconnected immediately.

4.

The Ombudsman took this opportunity to look at the wider problem of the

Moroccan workers in Gibraltar in the light of this specific complaint. The
Moroccans came to Gibraltar in 1969 and we can safely say that Gibraltar
survived the difficult years of the Spanish blockade partly thanks to them. Today,
over thirty years later, a much reduced Moroccan workforce is still with us. They
still have hardly any civil rights and many if not most of them still live in the
same rent protected apartments in the old part of town. It happens that the
physical state of the apartment requires that the landlord carry out repairs often
and when the rent being paid is well below market value it is not worth the while
of the landlord to rent it out. Under the provisions of section 15 of the Landlord
and Tenant Ordinance where the tenant in question is a Gibraltarian the parties
may agree that the rent shall exceed the statutory rent. However, this is not the
case with non-Gibraltarians and as far as Moroccans are concerned landlords
sometimes prefer not to have them as tenants. The result is that a law that was
meant to protect them from unscrupulous landlords is really working against
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them, because people such as the Complainant are unable to find alternative
accommodation.

5.

From a moral and humanitarian point of view it is unacceptable that

people who have been in Gibraltar for over thirty years and who have made a
valuable contribution in all respects should now be finding it more difficult than
ever before in finding accommodation. Given that Moroccan nationals are not
entitled to Government housing, the Government should ensure that they get a fair
deal when wanting to rent premises in the private sector. This could be brought
about by making the pertinent change in the Landlord and Tenant Ordinance so
that Section 15 also applies to them and not just to Gibraltarians as is the case at
present. With these observations the Ombudsman closed the case.
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CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/328
COMPLAINT
AGAINST
THE
MAGISTRATES
COURT
ADMINISTRATION FOR MISTAKENLY IDENTIFYING THE WRONG
INDIVIDUAL
1.

The Complainant felt aggrieved after an Officer from the Magistrates’

Court, mistakenly wrote the wrong address in their computer database.

2.

The Complainant was born in Gibraltar and was the registered owner of a

motorcycle. As it transpired there was another person by the same name, address
and similar motorcycle registration plate. In essence, similarity of names,
addresses, motorcycle registrations plates and dates of birth gave rise to a genuine
mistake of identity by both the Royal Gibraltar Police (hereinafter referred to as
“the RGP”) and the Magistrates’ Court administration.

3.

On 28 November 2000 and on 10 April 2001 respectively, three

informations were laid before the Stipendiary Magistrate addressed correctly to
the 2nd party. As it transpired, both sets of summonses to defendant were endorsed
with a document that allowed the defendant to either plead guilty or plead not
guilty. The 2nd party signed and dated both forms and it was assumed thereafter
she posted them to the recipient address. The forms were signed on 16 November
2001 and 7 June 2001 respectively. However, on 31 August 2001 in the
Magistrates’ Court of Gibraltar a Summons to Defaulter (fine) was issued by the
Stipendiary Magistrate summoning the Complainant to appear before the Court.
The matter was listed for 28 September 2001 at 10.00 o’clock in the forenoon.
However, the Summons to Defaulter (fine) was satisfied by the Complainant on
24 September 2001 in total, amounting to one hundred and ninety pounds
(“£190.00”) after having been addressed to the Complainant.

4.

The Ombudsman wrote letters dated 12 February 2002 and 4 March 2002,

requesting from the Clerk to the Justices copies of the ‘summons to defendant’
and a written explanation from the same detailing what had given rise to this
incident. By letter dated 26 March 2002, the Clerk to the Justices explained that
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when an information is laid before the Court or a person is charged and brought
before the Court, the typist has to record the name, address and date of birth, if
provided, in the ‘Registrar’ Programme. These entries create a database of names
and addresses of persons brought before the Court.

At the time, when the

computer system was installed, the Clerk to the Justices was told to try and
condense the database and avoid unnecessary entries. Further, the information
contained in the summons to defendant is based on what a person has provided to
the Police Officer in the field of duty. However, if in any doubt the typist had
specific instructions to record separate entries, in order to avoid a re-occurrence.
According to the Clerk to the Justices an information was laid before the Court
against the 2nd party for an offence of speeding on a motorcycle and the details
were recorded on 19 April 2001. Before the hearing on 20 June 2001 three
informations were laid against the Complainant with the matter listed for 22
November 2001. In addition, given the exceptional similarities i.e. same
forename, surname, four registration digits, similar dates of birth and the
discrepancy in the date of birth in the summons to defendant, the typist entered
both matters as the same person.

5.

The Ombudsman noted that at no time was there ever a complaint lodged

at the Magistrates’ Court by the Complainant. The Clerk to the Justices
emphasised that had there been an official complaint the matter would have been
resolved there and then.

6.

The Office of the Ombudsman was grateful after the Clerk to the Justices

had provided the necessary explanation as to why this incident arose. In the first
instance, the Complainant had not exhausted all other potential avenues of
complaint and in essence this Office might have been acting without locus,
however, given the seriousness of the matter the Ombudsman took the view that it
was important to commission a formal complaint.

7.

In the second instance, the Complainant, once she had received the

‘Summons to Defendant’ should have contacted the Magistrates’ Court staff, and
perhaps they would have resolved her predicament. In the alternative, once the
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Summons to Defaulter was issued she should have appeared before the Court and
even pleaded her case to the Court.

8.

The

Ombudsman

noted

that

there

had

been

an

element

of

maladministration, namely, the typist not entering a second name in the database.
The Ombudsman sympathised with the Complainant because of the
inconvenience she had suffered. However, the Ombudsman was happy to note
that the matter was resolved even before his involvement.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/337
COMPLAINT AGAINST THE MAGISTRATES COURT OF GIBRALTAR
FOR FAILING TO PROPERLY RECORD THE PAYMENT AFFORDED
BY THE COMPLAINANT
1.

The Complainant felt aggrieved after a member of staff in the Magistrates’

Court allegedly failed to record properly the payment afforded in relation to a fine
awarded.
2.

The Complainant, a 19-year-old female, pleaded guilty to a charge of

driving without due care and attention after an information had been laid before
the Stipendiary Magistrate on or about October 2001. The Complainant was
awarded a fine in the sum of £100.00 that had to be paid on or before the 30
November 2001. It was noted that just before the deadline had expired the
Complainant’s grandfather, approached the counter window at the Magistrates’
Court in order to pay the fine. The Administrative Officer, namely a member of
staff at the Magistrates’ Court, declined to accept payment due to a computer
malfunction. It was alleged that only after the Complainant’s grandfather insisted
the Administrative Officer accepted payment. A receipt was issued as evidence of
fine paid (receipt number AD13535).

3.

On 20 February 2002, just 3 months after the fine had been paid; the

Complainant received a telephone call from Central Police Station, and was
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informed that her presence was required as there was a warrant for her arrest, for
non-payment of fine. The Complainant alleged that she was shocked and
informed the Officer that as far as she could remember her grandfather had paid
the fine. Immediately she called her grandfather. The Complainant’s grandfather
spoke to the Station Sergeant over the phone and the matter was settled. However,
the Station Sergeant advised the Complainant’s grandfather to contact the Clerk to
the Justices.
They met on 21 February 2002. The Office of the Ombudsman noted that

4.

the Clerk apologised verbally to the Complainant’s grandfather. By facsimile
dated 25 February 2002, the Complainant authorised the Office of the
Ombudsman to investigate the complaint lodged by her grandfather. The
Ombudsman accepted then to carry out a formal investigation into the alleged
error.

5.

By letter dated 12 March 2002, the Clerk to the Justices explained to the

Ombudsman how the incident arose. He explained that on completion of a case
the Executive Officer manually inputs into the ‘Fines Programme’ the name and
address of the defendant, the fine payable and the date, if any, by which the fine
has to be paid. Once the person effects payment a general revenue receipt is
issued and the payment is recorded in the computer manually by entering the date
of payment in the paid date column. Unfortunately, if the Officer accepting
payment fails to record this in the computer then the fine will remain outstanding
until this is brought to light. Furthermore, the Clerk to the Justices accepted that
this omission or error of judgement had occurred on several instances. In addition,
the computer system comprises a network of 8 workstations all linked to a
computer, which acts as a server. This unfortunately had caused the computers to
crash and subsequently required the same to be closed and reset altogether.

6.

The Clerk explained that was the reason why the Administrative Officer

had refused to accept payment as the computer system had crashed and he was
unable to retrieve the relevant files or folders. Finally, because of a typing error or
otherwise the fine awarded to the Complainant was not recorded properly, and
thereby it gave rise to a notice to defaulter (fine) and subsequently a warrant for
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arrest. The Clerk to the Justices emphasised that ideally within the Magistrates’
Court administration, there should be in place a server system, which would
prevent this re-occurrence. However, he had requested an increase in the budget
for next year in order to circumvent this incident altogether. Finally the Clerk to
the Justices wrote a letter of apology to the Complainant for the stress and
inconvenience caused.

7.

The Ombudsman noted that there had been maladminstration, brought

about because the Magistrates’ Court administration was working without the
proper resources in order to provide an effective service to the public. The
Ombudsman agreed that ideally a server should be installed in order to effectively
monitor those fines which have been paid and those which remain outstanding.
Finally, the Ombudsman welcomed the letter of apology, and closed the case.
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CASE PARTLY SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/312
COMPLAINT AGAINST THE OFFICE OF THE CHIEF MINISTER
OVER DELAY IN RECEIVING A REPLY
1.

The Complainant felt aggrieved over delay in receiving a reply.

2.

The present matter under investigation had its origins way back in 1988

when the Complainant and her family started having housing problems.

3.

At the time of writing this report the Complainant and her family lived in

premises that her late father was given some forty-two years before as part of his
job contract with the MOD. The Complainant lived at this address with her
parents whilst single and continued to live there when she married. After the
Complainant’s father’s retirement in 1985 the family was informed that they
could remain occupying these premises. However they began to experience
problems when the Gibraltar Government and the MOD commenced negotiations
over the site adjacent to their premises. It was eventually agreed that the
Complainant and her family would be re-housed so that the MOD could retain a
specific plot of land for their own use.

4.

The Complainant pointed out to the Ombudsman that she and her family

had never really wanted to leave their present accommodation which was
spacious, but agreed to do so because of the agreement reached between the
Gibraltar Government and the MOD. They then considered various alternative
premises which Government suggested to them. After some attempts which did
not materialise, the Complainant and family entered into serious negotiation over
certain ex-MOD premises. On this occasion the Complainant informed the
Ombudsman that the Chief Minister had told her that there was no need to involve
Land Property Services, and that he himself would be dealing with the matter.
After some discussion it was allegedly agreed that the Complainant and her
family could have this property on a 99-year lease.
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5.

The Complainant asked Government to ensure that the premises were

habitable so they could move in as soon as possible. The Complainant explained
to the Ombudsman that the Chief Minister decided to commission a report on the
state of the property. The report seemed to have been requested in October 2000,
and the Complainant said he was verbally informed that the report had been
completed by December 2000. However by December 2001, the report had not
been released by the Office of the Chief Minister, and the Complainant and her
family had not yet been able to vacate their premises and move into the Property.
The Complainant explained to the Ombudsman that this inordinate delay was
causing her and her family much distress. On the one hand their dwelling was
getting increasingly deteriorated and they dared not to carry out any
refurbishment works because they had to move out. On the other hand the
Property which had been promised to them remained vacant and was also getting
more and more deteriorated.

6.

By letter dated 7 December 2001 the Ombudsman wrote to the Office of

the Chief Minister and brought to his attention the question of delay.

7.

The Ombudsman pointed out in his letter that by letter dated 10 January

2001 the Complainant’s solicitor had written to the Office of the Chief Minister
bringing to his attention that her client was still waiting for the Surveyor’s report
and enquiring as to when this would be ready. On 31 January 2001 the
Complainant herself wrote enquiring after the report. She again wrote on 22
February 2001. The Ombudsman further pointed out in his letter that the Office of
the Chief Minister eventually replied on 6 March 2001 and informed the
Complainant that the Chief Minister was keen to meet with the Complainant and
her husband to take this matter forward, and arrangements would be made to fix a
meeting at the end of March or early April 2001. The Ombudsman concluded his
letter by reminding the Office of the Chief Minister that this meeting never took
place, and eight months later the Complainant and her family were still waiting
for this matter to be resolved.

8.

The Ombudsman expressed concern at the delay and asked to be informed

as to what the current situation was.
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9.

Not having received a reply to his letter, he wrote again on 7 January 2001

urging a prompt reply. By 24 January 2002 the Ombudsman had had no reply to
his letter of 7 December 2001. He again wrote to the Office of the Chief Minister
to express concern at the delay. In his letter the Ombudsman reminded the Office
of the Chief Minister that a substantial number of complaints are made because
members of the public experience long delays in obtaining replies from the public
administration, and it was totally unacceptable when the Ombudsman’s
investigations are delayed in the same way that prompted the complaint in the
first place.

10.

The Ombudsman pointed out in his letter that he is committed to dealing

with cases within a set time-scale, and cannot allow the tempo of his work to be
synchronised to that of the public administration. He said that to allow his office
to work at the average pace of Government bureaucracy would be contrary to the
basic ethos of the Ombudsman’s Office and would result in his office having its
credibility and effectiveness eroded, and this he would not allow to happen.

11.

The Ombudsman concluded his letter by asking that he be given a reply by

not later that 1 February 2002.

12.

By letter dated 30 January 2002 the Office of the Chief Minister replied to

the Ombudsman’s letter. The Chief Minister, writing through his Legal Private
Secretary told the Ombudsman that the Government rejected the basis of
maladministration within the statutory competence of the Ombudsman. The
Ombudsman was told that as a matter of courtesy to his Office the Government’s
position on this matter would be explained to him but the Government would not
engage further in this complaint.

13.

The letter from No. 6 Convent Place concluded by stating the

Government’s position which was that the Chief Minister’s delay in transacting
matters of policy raised no issue of maladministration within the Ombudsman’s
competence, and that this included delay in replying to letters or convening
meetings. It further explained that this issue raised no administrative transaction
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between the Government and the Complainant, and did not become an
administrative matter simply because it involved written correspondence.
The Ombudsman took the view that inordinate delay in answering letters

14.

to the public is an administrative matter which comes under his statutory
competence, and this he pointed out was the basis of the Complainant’s complaint
as explained by him (the Ombudsman) in his letter of 7 December 2001.
The Ombudsman said that the fact that the issue was being handled by the

15.

Office of the Chief Minister, or that it might involve a question of policy did not
constitute an excuse for not replying to the Complainant’s letter. The Ombudsman
pointed out that answering letters is a matter of common courtesy and nothing
else.
The Ombudsman concluded by expressing the view that rather than

16.

getting embroiled in a protracted time-wasting exercise as to whether he could or
could not look into this case because of its possible policy implications, the Office
of the Chief Minister reply to the Complainant’s letter of 3 April 2001 explaining
to her what the situation was. He said that he would be looking much more
closely at what the matters of administration within his statutory competence
were.

17.

The Ombudsman regretted not having been able to proceed within his

investigation because of the refusal by the Office of the Chief Minister to engage
further in this complaint arguing it did not accept that this was a matter of
maladministration

within

the

Ombudsman’s

statutory

competence.

The

Ombudsman concluded that he would be looking at what were the matters of
maladministration within his statutory competence, and if it was established that
he could investigate this complaint, he would re-open his investigation.
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CASE PARTLY SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/361
COMPLAINT AGAINST THE PERSONNEL DEPARTMENT, THE
OFFICE OF THE CHIEF SECRETARY AND THE TECHNICAL
SERVICES DEPARTMENT OVER DELAY IN ANSWERING LETTERS,
CARRYING OUT A REVIEW, AND OVER THE CONTRACTING OUT
OF A COMPANY TO CARRY OUT WORKS WHICH ACCORDING TO
THE COMPLAINANT SHOULD HAVE BEEN DONE BY HIM
1.

The Complainant felt aggrieved at the time being taken by the Personnel

Department in giving him a commencement date for a job he was offered as
Planning Supervisor/ Safety Officer in the Technical Services Department. Also
at the time being taken by the Office of the Chief Secretary in replying to his
letters. He was also aggrieved because in the interim the functions of the Planning
Supervisor/Safety Officer had been contracted out on a project by project basis,
without giving the Complainant the opportunity to undertake this contract work.
Also over the time being taken to carry out a review.

2.

This is a complaint which was first brought to the attention of the

Ombudsman on 14 February 2001 and prompted the Ombudsman to intervene in
order to make the office of the Chief Secretary reply to the Complainant over
some correspondence which was long overdue.

3.

The Ombudsman expressed the view that this case had an underlying

labour-related dimension which, strictly speaking, did not come within his
jurisdiction. Notwithstanding this, he was concerned at the manner this case had
been administratively handled, and this was an issue he felt he had to look into.

4.

The Government of Gibraltar opened a vacancy for the post of Planning

Supervisor/ Safety Officer. The appointment was on a contract term for a period
of three years. The official notice stated that the salary scale, currently under
review, ranged from £16,437 to £23,404.
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The Complainant applied for the post, and by letter dated 10 May 2000 the

5.

post was offered to him. The offer of appointment stated that the salary stood at
£20,806 per annum. On 11 May 2000, the Complainant wrote to the Personnel
Manager expressing delight at having been offered the post, but said he was
unable to accept the salary being offered, which he considered was inferior to
those generally available to civil servants. The Complainant put it to the
Personnel Manager that it was therefore necessary to compensate this shortfall in
some way. The Complainant in his letter expressed concern over other clauses of
the contract which he described as being less important, but which also needed to
be considered.
The Complainant’s letter was acknowledged by the Personnel Department

6.

on that very same day, 11 May 2000. However, having had no reply he wrote
again on 22 May 2000 and again in June 2000. The Complainant wrote again to
the Personnel Manager on 4 October 2000 pointing out to him that he (the
Complainant) was aware that Government had agreed in principle the pay offer
for civil servants, and had agreed a review of pay increment conditions for those
engaged under the Gibraltar Development Corporation. The Complainant put it to
the Personnel Manager whether in view of this Government would be in a better
position to improve the pay offer made to him, and also whether his incorporation
into a pay structure which allowed for annual increments would be considered.
There seemed to have been some verbal contacts between the Complainant and
the Personnel Manager, and some further correspondence. There was a letter from
the Personnel Manager dated 6 November 2000 informing the Complainant that
the offer of appointment contained in the Department’s letter of 10 May 2000
could not be revised and therefore stood. The Personnel Manager asked from the
Complainant whether in the circumstances, he would be willing to accept the
appointment on the terms and conditions stipulated. He concluded his letter by
asking the Complainant to reply by not later that Wednesday 15 November 2000.
By letter dated 13 November 2000 the Complainant accepted the appointment on
the terms and conditions stipulated in the Personnel Manager’s letter of 10 May
2000.
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Some two months later the Complainant had not received a reply to his

7.

letter of 13 November 2000, so on 11 January 2001 he wrote to the Personnel
Manager enquiring as to when he could start working. Having had no reply from
the Personnel Manager the Complainant wrote to the Chief Secretary on 25
January 2001 and explained what had transpired since the date he was offered the
post.

8.

He concluded his letter to the Chief Secretary by highlighting the fact that

he had a firm offer of appointment which he had accepted, but that in spite of this
he still did not have an indication as to when he was likely to be given a start date.
It was shortly after, that the Complainant brought his complaint to the attention of
the Ombudsman, who did write to the Chief Secretary on 21 February requesting
he answer the Complainant’s letter of 25 January 2001. There was no reply from
No. 6 Convent Place although the Ombudsman did manage to talk to the Chief
Secretary on 21 February, and expressed to him his concern over his delay in
answering the Complainants’ letters. On 19 March 2001 the Ombudsman wrote to
the Assistant Chief Secretary and urged him to reply to the Complainant’s letter
without any further delay. On 20 March 2001 the Chief Secretary did write to the
Complainant and apologised for the delay. The Chief Secretary explained what
had happened between the time when Government had made the offer of
appointment to him on 10 May 2000, and his initial rejection, and subsequent
acceptance.

9.

The Chief Secretary explained that during this time the Government had

been reviewing the overall question of health and safety and in particular the
overall staffing requirements involved. The Chief Secretary further explained to
the Complainant that by the time the letter of acceptance was received, a decision
had been taken to freeze vacancies until the Government had completed its review
of the resourcing of the overall health and safety structure, and that as a result of
this, the offer of employment was put on hold pending the outcome of the review,
which the Chief Secretary said would take a few more months to complete.

10.

The Chief Secretary concluded his letter saying that the Department was

hopeful of an early decision on the review, but the matter had taken longer than
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anticipated. He said he had given instructions that he (the Complainant) be
appraised of the conclusions reached by the review as soon as it was completed.

11.

There was a further twist to this long saga which was put to the

Ombudsman by the Complainant in a letter dated 8 February 2002. The
Complainant complained to the Ombudsman that after carrying out some
enquiries he had been given to understand that the Technical Services Department
had engaged a person or persons under contract to act as their Planning
Supervisor, presumably pending the outcome of the long-awaited review.

12.

The Complainant expressed the view that this was totally unreasonable

and unacceptable. He said that if the Department had the need to engage the
services of a Planning Supervisor under contract pending the outcome of the
review, that the job should have in the first instance been offered to him given that
he had already been successfully boarded and was only awaiting the result of the
review. He concluded his letter by saying that at the very least the offer of a
contract should have been adequately advertised inviting applications from all
those interested.

13.

The Chief Executive pointed out that the person employed had been

engaged as a Civil and Structural Engineer and not as Planning Supervisor.
Consequently, the Complainant’s complaint that the post had not been advertised
was not an issue as far the Complainant was concerned. Having said this, the
Chief Executive said that the engagement of this person was not advertised but
this was not a departure from accepted practice when engaging such
professionals. The Ombudsman understood and was to a certain extent
sympathetic to the practical problems that the Department would have, were it to
advertise every single engagement on a job-to-job basis. On the other hand he
expressed the view that ideally and for the sake of fairness and transparency,
every single engagement should indeed be advertised. This he said would allay
certain concerns, and suspicions. To conclude, and given the circumstances, it
would be up to the Department to opt for either the pragmatic or the principled
stand, although he (the Ombudsman) preferred the latter.
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14.

On the Ombudsman’s advice, the Complainant wrote to the Chief

Secretary on 11 February 2002 and put it to him that he was still awaiting
information regarding the conclusions of the review, and that in the meantime he
had been told that the Department had engaged the services under contract of a
Planning Supervisor.

15.

The Complainant did not obtain a reply to his letter so he again wrote to

the Chief Secretary on 25 March 2002 and said that he now had documentary
evidence to prove that a certain firm (name and address given) were acting as
Planning Supervisor for the Technical Services Department. The Complainant put
it to the Chief Secretary that this seemed to contradict reference “A” contained in
the letter of appointment of 10 May 2000, and asked for an explanation. Not
having had a reply to his letter of 25 March 2002, the Ombudsman wrote to the
Chief Secretary on 23 April 2002 urging a reply.

16.

On 23 April the Complainant again wrote to the Chief Secretary and asked

to be given an explanation as to the established practice in relation to contracting
out. He said he could not understand how these functions could have been
contracted out, albeit on a project by project basis, without having first given him
the opportunity to undertake this contact himself. He expressed the view that he
should have been offered the works given he was the one who successfully
completed the selection procedure.

17.

The Chief Secretary replied three days later and informed the Complainant

that the decision to contract particular functions was a matter for the Department
concerned, and suggested that the matter be pursued with the Department
concerned. As advised, the Complainant wrote the Chief Executive of the
Technical Services Department on 26 April 2002. By letter dated 27 May 2002
the Chief Executive informed the Complainant that the Technical Services
Department had at the time of writing, a continuing need to engage the services of
a Planning Supervisor for most of the work being undertaken. He explained that
as no decision had been taken on the appointment of a Planning Supervisor/
Safety Officer for the Department, advantage was being taken of a newly
recruited engineer in the Department, who was able to undertake such additional
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functions in respect of most of the projects which the Department was carrying
out. Therefore, at the time of writing, this service was in the main being
undertaken in-house.
The Chief Executive further explained in his letter that there are occasions

18.

when the Department needs to engage outside consultants to undertake the role of
Planning Supervisor, but these are normally in respect of the more specialist
projects where the Department either do not have the in-house expertise to do
these jobs themselves or alternatively they need to check their own design and
consider that this is best done by an independent outside entity. The Chief
Executive put it to the Complainant that under such circumstances, the
Department did not consider that he possessed the necessary specialisation in this
field to provide the required full set of services. However, he said this was not
always the case and on occasions, and due to other workload commitments, the
Department occasionally sought Planning Supervisor services for more mundane
projects. The Chief Executive explained that in these latter cases, the Department
would be happy to invite the Complainant to tender for these works and to this
end would be grateful to receive the following information/documentation.
1.

The Complainant’s field of specialisation other than in Health and
Safety.

2.

The areas of Health and Safety on which the Complainant would be
able to offer undertaking a Planning Supervisory role.

3.

A copy of the Complainant’s P1 Insurance, clearly indicating areas of
work covered together with the financial or other limitations.

4.
19.

Any other relevant information.
By letter dated 30 May 2002 the Complainant replied to the Chief

Executive. In his letter the Complainant said that had he been employed he would
have been performing the functions of Planning Supervisor, therefore he failed to
understand how his ability to perform this function could now be questioned.
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20.

The Complainant further explained in his letter that the Planning

Supervisor is essentially a Safety Adviser who provides the client with the
necessary health and safety input, and that on occasions he may need to form part
of a wider team or may need to consult other specialists such as architects,
engineers, etc.

21.

The Complainant put it to the Chief Executive that the Planning

Supervisor for works being carried out to the Airport Terminal was this particular
firm in question. Hence, it was his understanding (the Complainant’s) that it was
in fact this company which had been engaged under contract. The Complainant
argued that given the circumstances he ought to have been given the opportunity
to perform the function of Planning Supervisor until such time as a definite
decision was taken on the question of the post which was offered to him.

22.

The Chief Executive replied on 18 June 2002. He said that in his

numerous meetings with the Complainant prior to the post having been
advertised, there had never been any commitment given by him, and that his
enquiry (that of the Chief Executive) was simply to gauge the Complainant’s
interest in applying for such a position whenever this was advertised.

23.

The Chief Executive pointed out in his letter that during the course of

meetings held between himself and the Complainant, he had explained his
intention of recruiting a Planning Supervisor/ Safety Officer, who should be
experienced not just in health and safety but also in the field of work in which he
was to provide the advice. However because of the small size of the Government
organization in question, he (the Chief Executive) knew that this would not be
always possible, and thought it would be advisable to supplement the specific
technical expertise already in existence with that which would be provided by the
appointed Planning Supervisor. Thus although the Planning Supervisor would not
be competent to undertake the full range of functions required of him, he would,
working with other professionals within the Department, provide the full range of
services needed. The Chief Executive said that the Complainant had understood
and accepted this, and it was on this understanding that he, (the Chief Executive)
was willing to accept an in-house Planning Supervisor. The Chief Executive
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explained that he considered this to be a totally different situation to having
engaged an outside body to perform this very same function but who would not
have been capable of providing the “full range” of such services, and
consequently would not have been able to meet all of its contractual obligations
with Government in this respect.

24.

The Chief Executive further stated that although a Planning Supervisor is

essentially a Health and Safety Advisor as stated by the Complainant, the person
in question must also have in-depth construction experience and be fully
conversant and competent in the field of work in which he/she is to provide the
advice and services being sought. He explained that compliance with the Planning
Supervisor’s legal duties would be in proportion to the nature, size and level of
health and safety risks involved in any given project. Whereas few and simple
straightforward steps would have to be taken in small projects with minimal
health and safety risks, the opposite would be the case on more complex and/or
specialised projects where more in-depth experience and a more thorough
understanding of the project and its various elements would be needed. The Chief
Executive further explained that ideally, and for the majority of projects, the
Planning Supervisor should be an organisation (e.g. Architectural practice,
Consulting Engineers, Project Managers, Contractors, etc) with design and
construction experience, and with relevant knowledge of health and safety. He
said that normally, and except for the smallest of projects, it is unlikely that the
Planning Supervisor would be an individual, although in a small place like
Gibraltar, this is not always possible, and consequently there is a need to adopt a
more flexible approach without compromising the requirements of the Regulation.

25.

The Chief Executive concluded his letter to the Complainant saying that

his Department had engaged a certain individual (personal name and name of
company given) principally to perform the duties of civil/structural engineer, and
that it was this that occupied most of his time. The Chief Executive explained that
this person was on a yearly renewal twelve-month contract to work exclusively in
the Technical Services Department to undertake tasks the Department considered
him competent to perform, and that this was principally an engineering role. In
addition to this, he undertook a planning supervisory role on specific projects.
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26.

The Chief Executive put it to the Complainant that his Department was

unable and unwilling to enter into an agreement whereby he (the Complainant)
would act exclusively as the Department’s Planning Supervisor. However, the
Chief Executive said he would be happy to receive from the Complainant
quotations for the undertaking of such functions on projects which would be let
out and which would be considered to be within the Complainant’s area of
competence. The Chief Executive ended his letter requesting from the
Complainant that he provide the Department with the information requested in a
previous communication, as without this the Department would not be able to
invite him (the Complainant) to quote for any possible future works.

27.

The Ombudsman pointed out that the official notice, as advertised in the

press stated that the salary scale, under review at the time, ranged from £16, 437
to £23,404 per annum. The Ombudsman opined it was reasonable to assume that
when the Complainant applied for the post he was in principle accepting a salary
which could range from £16,437 to £23,404. Yet when he was offered £20,806
per annum, he said he was unable to accept the salary being offered, and that it
was necessary to compensate this shortfall in some way. The Ombudsman felt
that this refusal to accept a figure within a salary scale which he had presumably
previously accepted when applying for the job amounted to some inconsistency
on the part of the Complainant. This refusal froze the appointment, and during the
months that followed, during which time there was some protracted
correspondence and verbal contacts, the Government decided to review the
overall question of health and safety and the overall staffing requirements
involved. And this was still the position when on 13 November 2000 the
Complainant eventually accepted the appointment on the terms and conditions
stipulated in the personnel manager’s letter of 10 May 2000.

28.

The Ombudsman said that it seemed that both processes, i.e. the

Government’s review, and the contacts between the Complainant and the
Personnel Department had ran parallel, and when the Complainant eventually
accepted the conditions, and hence the post, this was no longer available because
the Government had put it on hold pending the outcome of the review. The
Ombudsman considered that the circumstances involving this episode had been
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unfortunate, and both the Complainant and the administration had their share of
blame. The Complainant because he aborted the appointment and caused delay by
his refusal to accept the post. The administration because of its failure to inform
the Complainant that the post was no longer available or was being put on hold
because of the Government’s decision to initiate the review. This lack of
information, and perhaps even communication between departments was wrong.
The Chief Secretary himself in his letter of 20 March 2001 addressed to the
Complainant agreed that the pertinent department should have explained at the
time to the Complainant what the situation was. The Ombudsman therefore
concluded that the question of delay in informing the Complainant amounted to
maladministration.

29.

The Ombudsman also expressed disquiet at the fact that although the

Complainant had written on 13 November 2000 to the Personnel Department
accepting the post, this being two days before the deadline for acceptance of 15
November 2000 given to him by the Personnel Manager had expired, the offer of
employment was not honoured by the Government. The Ombudsman felt that this
amounted to a serious breach on the part of Government, and wondered whether
Government would be made liable in a court of law.
30.

The Ombudsman was not in agreement with the Complainant’s suggestion

that he should have been given preference in carrying out works on a contract
basis given the fact that he was the person who had successfully completed the
selection procedure and offered the post, albeit later held in abeyance. The
Ombudsman pointed out that although it was true that the post had in the first
instance been offered to the Complainant, this had never materialised, given the
Complainant’s subsequent rejection of the offer. The Ombudsman therefore felt
that having been successful in securing the job in the first instance did not bestow
on him any subsequent preferential status. He therefore did not sustain this part of
the complaint.

31.

Also the Ombudsman did not think that the Chief Executive of the

Technical Services Department had acted wrongly when deciding that he was
unwilling to enter into an agreement with the Complainant’s whereby the
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Complainant would have acted exclusively as the Department’s Planning
Supervisor. As explained by the Chief Executive, the other person who was
engaged was employed to perform mainly the duties of civil/ structural engineer.
This decision had been taken by the Chief Executive basing himself on the needs
of his Department and in accordance with his budget constraints.

32.

However, the Ombudsman expressed the view that the Complainant

should be given the same opportunity and be considered like anybody else who
would be deemed suitable for specific projects.

33.

During the course of a meeting held at the Ombudsman’s Office between

the Complainant, the Chief Executive and the Ombudsman, the latter expressed
the view that it would be in the Complainant’s own interest to inform the
Technical Services Department his areas of competence. The Chief Executive
reiterated his view that he would be happy to invite the Complainant to quote for
works which are let out within his competence.

34.

The Complainant agreed to this, and very shortly after the meeting, he

wrote to the Chief Executive submitting the required information. He also
informed the Chief Executive that he had made arrangements of such cover as
was needed for the carrying out of any future works.

35.

In his letter of 20 March 2001 the Chief Secretary told the Complainant

that the review could take a few more months. Yet at the time of commencing
writing this report (July 2002 – that is over a year later) the review had not been
completed, and the offer of employment made to the Complainant on 10 May
2000, rejected by him on 11 May 2000 and subsequently accepted on 13
November 2000, was still on hold, with no immediate prospect of it being
implemented. The Ombudsman felt that this inordinate delay amounted to
administrative maladministration. He said that the Complainant had to be told
sooner rather than later whether his acceptance of the post as per letter of 13
November 2000 was acceptable to Government or not. The Ombudsman
expressed the view that keeping this matter indefinitely in an administrative limbo
was wrong and unfair to the Complainant. He expressed the view that the longAPPENDIX 2
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standing review be completed as soon as possible and a final decision taken as to
whether the Complainant would be employed or not.

36.

By letter dated 15 July the Personnel Department informed the

Complainant that the Government had decided to meet its health and safety and
staffing requirements by continuing to contract consultants and/or qualified
engineers on a project by project basis as and when required.

37.

The Complainant was further informed that given the circumstances

Government was not in a position to offer employment on this field. The
Ombudsman noted that it had taken the Government some twenty-one months to
reach this decision. He said that this inordinate delay did amount to
maladministration, and plunged the Complainant into a long period of uncertainty.
This said the Ombudsman should have been avoided.

38.

With this final comment he closed the case.

CASE PARTLY SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/385
COMPLAINT AGAINST THE PERSONNEL DEPARTMENT AND THE
GHA OVER DELAY IN CONVENING A MEDICAL BOARD, FOR
OFFERING ALTERNATIVE EMPLOYMENT INFERIOR TO THE ONE
THE COMPLAINANT WAS ENTITLED TO, AND FOR REFUSING SICK
LEAVE PAY FOR A PROLONGED PERIOD OF TIME
1.

The Complainant felt aggrieved at the delay in convening a medical board,

for having been offered alternative employment inferior to the one he was entitled
to, and for having been refused sick leave pay for a prolonged period of time.

2.

This same Complainant had come to the Ombudsman in August 2001

complaining against the delay in having his medical case looked at by a medical
board. After months of delay, in January 2002, the Personnel Department
informed the Ombudsman that the Director of Public Health had submitted a
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report recommending that the Complainant was not fit to resume his duties as a
Police Constable and should be offered alternative employment. The Ombudsman
was informed that an offer of alternative employment had already been made to
the Complainant and his reply was being awaited.

3.

In his report regarding this case (Report No. 261) the Ombudsman was

critical of the long time which was taken to proceed with this case and convene a
Medical Board. The Ombudsman pointed out in his previous report that cases
such as the one mentioned in his report cause considerable anxiety to those
concerned and the Government departments involved in them should endeavour
not to delay their respective proceedings in having them resolved. The
Ombudsman concluded that there had been excessive delays from all those
agencies and departments involved and that in future they should endeavour to
expedite matters.

4.

In mid January 2002, and following the recommendations of the medical

board which had declared him unfit to continue working as a Police Constable,
the Complainant was offered alternative employment within the service. The offer
of employment was as Administrative Officer within the Government Service.
This offer was immediately rejected by the Complainant on the grounds that it
was in breach of his conditions of service as per Government General Orders. The
Complainant referred to paragraph 14.2.3 which states, “Provided the salary and
conditions of service of the post to which the officer is being transferred are no
less generous than those already enjoyed by him.” He said that the offer was
inferior to the conditions hitherto enjoyed by him.

5.

By letter dated 4 February addressed to the Personnel Manager, the

Complainant said that his problem should be resolved either by offering him
alternative employment as per his conditions of service or through retirement on
medical grounds.

6.

Having had no reply to his previous correspondence, the Complainant

wrote again to the Personnel Manager on 25 February 2002 and complained about
this lack of response. He complained that seven weeks after obtaining the results
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of the medical board, the Personnel Department had failed in offering him a post
commensurate to his conditions of service. He said that it was evident that the
department was either unable or unwilling to offer such alternative employment,
that he was not willing to wait any longer, and now expected to be retired on
medical grounds.

7.

The Personnel Department’s reply was to point out to the Complainant

that in future all representations should be made via the Commissioner of Police.
The Complainant was also told that the Department was not prepared to accept
communications in terms and tone which could be considered as being rude.

8.

By letter dated 16 April 2002 the Complainant’s Lawyers wrote to the

Commissioner of Police and pointed out that in contravention of the
Complainant’s employment conditions, the Personnel Manager had offered him
employment as an Administrative Officer at a lower salary scale than the one
being paid previously. The Complainant’s Lawyer explained to the Commissioner
that his client continued to live in a state of anxiety, stress and depression over his
apparently uncertain future. The Complainant’s Lawyer asked the Commissioner
to submit proposals as to how the administration intended to deal with his client’s
plight. This letter from the Complainant’s Lawyers was not replied to by the
Commissioner of Police. The Complainant did however get a reply from his
Excellency the Governor to whom the Complainant had written on 22 April 2002.

9.

In his reply of 8 May 2002, the Governor said that the Personnel Manager

had confirmed that he was neither unable nor unwilling to offer the Complainant
alternative employment. The Governor asked the Complainant to appreciate the
difficulties in identifying a suitable post in accordance with the provisions of G.O.
14.2.3 given the Complainant’s level of salary and conditions of service.
Notwithstanding these difficulties, the Governor informed the Complainant that
shortly he would be formally offered alternative employment as Administrative
Officer, where he would be allowed to retain his current level of salary, on marktime basis until overtaken by the salary of the post to which he would be
transferred. He would also retain the conditions of service.
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The Governor concluded his letter saying that the Complainant’s

10.

retirement on medical grounds was not an option given the recommendation from
the Director of Public Health whereby it was stated that the Complainant was
capable of carrying out adequate alternative employment within the service.
Two days after receiving this Communication, dated 10 May, but

11.

allegedly received by the Complainant on 20 May 2002, the Complainant was
asked to report for duty to the Technical Services Department. The Complainant
did not report for duty as requested but handed in a medical certificate stating to
be unfit for work due to depression and anxiety.
The Complainant wrote to the Chief Secretary on 11 June 2002 and

12.

complained that contrary to what he had been told the conditions attached to the
post on offer at the Technical Services Department did not comply with G.O.
14.2.3 because although apparently maintaining his last salary, he would
effectively never get a pay rise. This he said would gradually devalue his salary,
and devalue his pension as well. The Complainant also complained that all
overtime would be paid at Administrative Officers’ rate, and this he said was also
wrong.

13.

He said the claim from the Personnel Department that he would be

retaining the salary and conditions of Police Officer was inaccurate. The
Complainant put it to the Chief Secretary that as a result of all these breaches of
contract, and delays he was in a state of extreme anxiety, stress and depression,
and asked to be boarded out on medicall grounds.

14.

By the end of July the Complainant had not received any written

communication to his and his Lawyer’s last letters, so he wrote again to the
Personnel Manager. He complained of not receiving any income since 14 May
2002, and asked for a medical board to be organised. He sent another medical
certificate and said that he was unable to work on account of his mental state and
asked to be boarded out on medical grounds.
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15.

At this stage, the Ombudsman decided to start an investigation into the

different aspects of this matter which was basically a follow-up of the complaint
investigated by him a year earlier. The Ombudsman met with the Personnel
Manager who said that the Department had written to the Director of Medical
Services on 21 May 2002. The Director had replied that depression/ anxiety was
not the diagnosis on the basis on which the Complainant had been transferred to
alternative employment on medical grounds. The Director said that when the
assessment was made there were no clinical features to support this diagnosis, that
of depression/anxiety. The Director opined that the depression/anxiety reported in
the latest medical certificate was probably a recent onset short-term episode and
possibly related to the circumstances regarding the change of employment. The
Director concluded his letter saying that the Complainant should be expected to
report to work at the end of his readjustment period, and that there was no reason
to justify a review. He said he saw no reason to justify a medical review, and that
further action would be necessary only if the Complainant continued to take
excessive leave as defined in General Orders.

16.

The Ombudsman was not in agreement with this view and reflected that

the only way to determine whether the Complainant was indeed suffering from
some kind of mental disorder or not, would be by putting him through a medical
investigation. The Personnel Manager agreed with this view and he wrote to the
Director of Public Health on 2 August and put it to him that in view of the fact
that the Complainant continued to submit medical certificates certifying that he
continued to suffer from depression it was considered that he should be medically
examined with a view to ascertaining whether he would be likely to recover
sufficiently to carry out the duties of an Administrative Officer. With regards to
the non-payment of sick leave since 14 May 2002, the Personnel Manager said
that he had been unable to effect payments because this had not been sanctioned
by the Director of Medical Services who had said in his letter of 21 May 2002 that
the Complainant was probably just suffering a short-term episode of
psychological depression/ anxiety and should be expected to return to work
shortly.
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The Ombudsman met with the Director of Medical Services on 23 August

17.

2002 and discussed the case with him. The Director said he would review the
matter and write to the Personnel Department with his decision. On 30 August
2002 he referred the Complainant to the Consultant Psychiatrist, who saw him on
13 Septemberr 2002.
By letter dated 5 November 2002, the Personnel Manager informed the

18.

Complainant that they had now authorised the payment of further sick leave at
pension rate as from 2 August 2002, date on which a further assessment was
requested by the Personnel Department, to 28 February 2003, date on which the
Director of Public Health expected the Department would be furnished with a
recommendation following a medical board examination to be held in January
2003.
The Ombudsman had to consider whether the delay the process had been

19.

subjected to had been excessive, or worse still, as claimed by the Complainant,
deliberately contrived to force him to take up the post he had been offered. The
Ombudsman also had to consider whether the administration should have acted
much sooner in referring the Complainant to the Consultant Psychiatrist, after his
refusal to take up the alternative post in May 2002.
There were basically three areas of concern which the Ombudsman had to

20.

look into.
These were :1.

Whether the Complainant had been offered alternative employment
which was not commensurate to his conditions of service.

2.

Whether the administration had acted wrongly in refusing the
Complainant sick leave pay for a number of months.

3.

Whether the medical examination had been unduly delayed.
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21.

Regarding the offer of alternative employment made to the Complainant

and which he rejected on the grounds that it was in breach of his conditions of
service, the Ombudsman agreed that the administration had not been totally
correct in their offer. Subsequently the Complainant had been correct in rejecting
it on these grounds, although almost simultaneously, his rejection was on the
grounds of ill health.

22.

It was the Complainant’s refusal to accept this offer of alternative

employment on medical grounds which later caused much of the delay. The
Ombudsman expressed the view that perhaps this refusal by the Complainant and
the subsequent aggravation and delay might have been averted had the
Complainant, from the start, been offered employment as per his conditions of
service.

23.

On the question as to whether the administration had acted wrongly in

refusing the Complainant sick pay for the period already mentioned, the
Ombudsman had to look at what had happened during the period under
investigation.

24.

The Ombudsman pointed out that the Complainant had not been in receipt

of sick leave pay at pension rate since mid-May 2002, after he decided not to
accept the post of Administrative Officer on medical grounds.

25.

As already stated, the Director of Medical Services did not feel it was

appropriate to extend the payment of sick leave on the grounds that the
depression/ anxiety was not the diagnosis on the basis on which the Complainant
had been offered alternative employment on medical grounds. The Director of
Medical Services said that the depression/ anxiety reported in the latest medical
certificate was probably a recent short-term episode and possibly related to the
circumstances regarding the change of employment.

26.

The Director’s position remained the same even after he decided on 30

August 2002 to refer the Complainant to the Consultant Psychiatrist, who saw
him on 13 September 2002 and who said he would need to see him again before
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submitting his final report, possibly towards the end of November 2002. The
Complainant claimed that he was seen to by the Consultant Psychiatrist because
his GP had made a referral.

27.

The Director also argued that the Complainant could have appealed

against the decision of the Board and the offer of alternative employment.

28.

Regarding this last point, on the question of the appeal, the Ombudsman

looked at General Orders where it states under 2.4.12 that an officer must be fully
informed by the Personnel Manager of his right to appeal and be acquainted in
detail with the terms and conditions set out.

29.

The Ombudsman’s investigation revealed that the Complainant had not

been informed by the Personnel Manager of this right of appeal. In any event, the
Personnel Manager explained to the Ombudsman that the Medical Board Appeals
Procedure only applies to 2.4.4 of General Orders and not to 2.4.2, which was the
section used to refer the Complainant to medical examination. The Personnel
Manager’s explanation contradicted the Director’s argument, and the Ombudsman
was able to ascertain that the Personnel Manager was right in his assertion.

30.

Therefore, the Ombudsman said that withholding sick leave pay on the

question of the appeal, if that was indeed one of the reasons, was wrong.

31.

The Ombudsman then turned his attention to the other arguments

presented by the Director to refuse his permission involving the payment of sick
leave. This being that it would not have been appropriate on the grounds that the
depression/ anxiety was not the diagnosis on the basis which the Complainant had
been offered alternative employment, and that the depression/ anxiety was
probably a short-term episode possibly related to the circumstances regarding the
change of employment.

32.

The Ombudsman went along with the Director’s decision not to have

authorised sick leave payment immediately after the Complainant’s refusal to
accept the alternative employment on medical grounds. The Ombudsman saw
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some logic in the Director’s argument that this bout of depression/ anxiety might
have been a transitory episode, and that once recovered the Complainant would
return to work.

33.

However, the Ombudsman considered that to have maintained this same

stance regarding the non-payment of sick leave for such a prolonged period of
time, and particularly after having taken the decision in late August 2002 to refer
the Complainant to the Consultant Psychiatrist was wrong. This decision was to
be later rectified by the Personnel Department as per their letter of 5 November
2002 which authorised payment as from 2 August 2002 to 28 February 2003.

34.

After the Ombudsman discussed the matter further with the Director of

Public Health, the Director wrote to the Personnel Manager on 24 October 2002
involving the question of extended sick pay. The Director said that the process for
recommending extended sick pay under General Orders 2.4.7 needed to be
expedited for humanitarian reasons. He explained in his letter that Medical Board
Assessments can take several months to complete during which time employees
can be seriously disadvantaged in terms of income whilst awaiting the due
process. He said that since the employees are placed in this position because of
administrative reasons, he was of the opinion it was reasonable to provide them
with sick pay during the wait. The Director pointed out that these circumstances
are not unique to individuals and would collectively apply to all persons who have
exhausted statutory sick pay. He therefore introduced the following standard
instructions in exercise of his discretion under Section 2.4.7. He instructed that all
employees who have been referred to the Gibraltar Health Authority for medical
examination or boards under General Orders Section 2.4 should, automatically
and without further reference to him or his office, be regarded as having his
recommendation for extended sick pay, as and when they exhaust their statutory
sick pay. He said that this recommendation would continue to remain in force
until their case had been resolved, either by the submission of a medical board
report or by a letter from him terminating the recommendation. The Ombudsman
noted that this latest reasoning was a departure from his previous stance, and more
in keeping with his own.
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On the question as to whether the medical examination had been unduly

35.

delayed, the Ombudsman said that although the delay had not been excessive, he
would have been happier if the Complainant had been referred for medical
examination earlier. The Complainant claimed to have been suffering from mental
ill health by mid-May 2002, and it was not until 30 August 2002 that the Director
agreed to refer him to the Consultant Psychiatrist who saw him some two weeks
later. It could reasonably be argued by the Director that a delay of some three and
a half months cannot be considered excessive. On the other hand the Complainant
could also reasonably argue that having to endure this kind of delay whilst
suffering from depression/ anxiety, caused him further stress and worsened his
condition. The Ombudsman said that taking a decision as to whether this aspect of
the complaint could be sustained or not was difficult, but expressed the view that
cases such as this should be referred for medical examination sooner rather than
later, particularly if, as happened in this case, the Complainant was not being
paid.

36.

The Ombudsman advocates fairness, and duty of care towards the general

public. These yardsticks and principles are central to the Ombudsman’s ethos and
code of practice, and when measured against these values, he had to conclude that
in this case the administration’s behaviour vis-à-vis the Complainant had not been
as satisfactory as it could have been.
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/261
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE AND THE
PERSONNEL DEPARTMENT OVER DELAY IN HAVING A
GOVERNMENT EMPLOYEE MEDICALLY BOARDED
1.

The Complainant felt concerned and aggrieved at the time being taken to

have him medically boarded.

2.

The Complainant, a Police Constable, had been on sick leave since 2

March 2001 following an accident at work which left him with his anterior
cruciate ligament completely severed.

3.

The Complainant exhausted his half pay, and as from 11 August 2001 he

was without any pay at all. The Complainant felt that his case was one of
maladministration since both the Royal Gibraltar Police (RGP) and the Personnel
Department should have acted more swiftly in trying to resolve the matter by
having him medically boarded before the last of his half pay came to an end.

4.

By letter dated 14 May 2001 addressed to the Commissioner of Police, the

Complainant pointed out that as per RGP conditions of Service, Paragraph 29.4,
the Head of Department should have already sent a request to the Personnel
Department requesting that he be medically examined.
Regulations 29.2 & 29.4 of the Conditions of Service read as follows :“29.2. If a Head of Department has reason to believe that an Officer is suffering
from an illness from which he is not likely to recover sufficiently to resume the
duties of his post, the Head of Department will report the matter to Personnel
Manager who will in turn seek medical advice from a medical advisor of the
Gibraltar Health Authority.”
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“29.4. In the case of Officers who have not reached their normal retiring
age, if the Officer’s absence on full sick pay exceeds a total of :a)

91 days (including rest days and public holidays) within a period of 24
months and return to duty is not imminent or

b)

140 days (including rest days and public holidays) in any period of
four years;

5.

The Head of Department will submit a written report for the Officer to be

medically examined to the Personnel Manager under “Restricted” Cover.

6.

On 11 June 2001 the Royal Gibraltar Police submitted to the Personnel

Manager a list of Officers on long term sick leave. The Complainant was one of
these, with 293 days. The letter said that the list of names was submitted at this
stage only for information. The Ombudsman noted that no request was made for a
medical examination. The Personnel Department claimed that this letter was only
of an informative nature and did not constitute a formal request for the
Complainant to be sent for a medical examination.

7.

By letter dated 12 July, addressed to the Commissioner of Police, the

Complainant urged the RGP to comply with the above-mentioned conditions and
reminded the Commissioner that he (the Complainant) was already on half pay.

8.

By letter dated 18 July 2001, the RGP informed the Complainant that the

matter had been referred to the Personnel Manager with a request that he be
medically examined.

9.

The Ombudsman was able to ascertain that the Complainant had been on

sick leave since 2 March 2001, that date being the day of the accident.

10.

The matter was referred by the RGP to the Personnel Department on 18

July 2001 with a request that he be medically examined. The Ombudsman pointed
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out that it took the RGP four and a half months, or to be more precise, 95 working
days after the date of the accident to request a medical report.

11.

The matter was referred by the Personnel Department to the GHA on 3

August 2001, which was 16 days or, to be more precise, 11 working days after
having received the request from the RGP.

12.

On 29 August 2001, the Ombudsman consulted with the Director of Public

Health and asked for an update on this case. The Director explained to the
Ombudsman that given that the Complainant was being sent to England as a
sponsored patient it would not be appropriate to convene a medical examination at
this juncture. He said that the advisable thing to do was to wait until the patient
was seen to in the U.K. and a clinical diagnosis given by the U.K. specialists.
Upon his return, a decision would be taken as to whether a medical board should
be convened or not.

13.

On 30 August 2001, The Director of Public Health wrote to the Personnel

Department and copied his letter to the Ombudsman. In it he explained that the
Complainant, according to medical records had had several episodes of knee
injury which were summarised as follows :1.

1995

-

Fall on stone steps (right knee) without intra-articular

damage.
2.

2000

-

Football injury (right knee) with meniscal loose bodies;

-

Motorcycle accident (left knee) with cruciate ligament

and
3.

2001
tear.

14.

The Director’s letter further explained that the right knee could have

settled down, but that at present, the left knee was still receiving attention, and the
Complainant was advised to travel to the U.K. as a sponsored patient for further
assessment and treatment.
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The Director said it was impossible for him to predict his future course at

15.

this stage, and that it was probable he would have to undergo more corrective
surgery, followed by a period of recovery and rehabilitation. In the Director’s
view because of the patient’s youth and presuming favourable results, he would
well be able to return to work. Until then, however, the Director expressed the
view it was not possible for him to foresee what the final status of this patient’s
clinical condition was likely to be. Given these circumstances he felt there was
little value in organising a medical board at this stage. He nevertheless said he
would be happy to consider a referral after the situation had clarified and if in the
opinion of his managers, the Complainant were to be incapacitated from his usual
work.

16.

In the meantime by letter dated 2 October 2001 the Personnel Department

informed the Ombudsman that the Complainant was to receive sick pay at pension
rates for a period of two months, as from the date that he exhausted his sick pay
entitlement. i.e. 11 August 2001 to 11 October 2001. On 2 October the
Ombudsman contacted the Personnel Department to find out whether they had
taken a long-term decision. He was informed that the Department was in the
process of contacting the Director and in the meantime payment of sick leave was
extended until 10 November 2001.

17.

By the end of November 2001 the situation remained the same, and no

further payments had been made to the Complainant after 10 November.

18.

By letter dated 4 December to the Personnel Manager the Ombudsman

said that he believed the Personnel Manager was reluctant to authorise any further
payments until he received a medical report from the Orthopaedic Consultant
which to-date had not been received. The Ombudsman put it to the Personnel
Manager that he was seriously concerned at the delay so far incurred and urged
him to have this matter resolved as soon as possible. The Ombudsman pointed out
that this complaint involving delay had been brought to his attention on 28 August
2001 and three months later the matter remained unresolved. The Ombudsman
asked to be given an explanation as to why the delay, and what was being done to
have the problem resolved.
APPENDIX 2

Page 308

19.

The Personnel Department explained to the Ombudsman that the delay

was being caused because the Orthopaedic Consultant at St. Bernard’s Hospital
had not so far been able to see the Complainant and submit his report. Three days
after having written to the Personnel Manager, the Ombudsman was informed that
the Complainant had been given an appointment by the Orthopaedic Consultant
for 8 January 2002. Meanwhile the Personnel Department extended the paid sick
leave until that date.

20.

By letter dated 14 January 2002 the Personnel Department informed the

Ombudsman that the Director of Public Health had submitted a report
recommending that the Complainant was not fit to resume his duties as a Police
Constable and should be offered alternative employment. The Personnel
Department’s letter concluded by saying that an offer for alternative employment
had already been made and a reply from the Complainant was awaited.

21.

The Ombudsman noted that it took the RGP four and a half months or 95

working days to request a medical report. This, the Ombudsman felt was an
excessively long time.

22.

The Personnel Department on the other hand acted promptly and only took

11 working days to refer the matter to the Gibraltar Health Authority.

23.

The rest of the delay was caused by the Gibraltar Health Authority. The

matter was referred by the Personnel Department to the Gibraltar Health
Authority on 3 August 2001 and the Gibraltar Health Authority report was
eventually submitted on 8 January 2002, some five months later. For the sake of
accuracy, however, the following must be borne in mind. The Complainant spent
three days in the U.K. undergoing medical tests towards the end of August 2001.
The Royal Devon and Exeter Healthcare Report was written on 30 August, the
same day the Complainant underwent medical tests. The report was then received
by the Gibraltar Health Authority sometime during the second week of
September. On 3 October 2001 the Director of Public Health wrote to the
Orthopaedic Surgeon informing him that a Medical Board was going to be
arranged. However, at this time the Orthopaedic Surgeon was on leave and did
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not return to work until 21 October 2001. He was then given a verbal reminder on
22 October by the Office of the Director of Public Health, and presumably the
contents of the letter of 3 October 2001 was brought to his attention. The Director
of Public Health told the Ombudsman that he himself, two days later, on 5
October personally reminded the Orthopaedic Surgeon about the pending Medical
Board. The Ombudsman concluded that out of the total delay of some five months
just over three months or some 50 working days could be attributed to the
Gibraltar Health Authority.

24.

The Ombudsman pointed out that cases such as this one cause

considerable anxiety to those concerned and the Government Departments
involved in them should endeavour not to delay their respective proceedings in
having them resolved.

25.

The Ombudsman was of the opinion that in this case the Royal Gibraltar

Police had taken an excessive time in forwarding the matter to the Personnel
Department. He also felt that the delay caused by the Gibraltar Health Authority,
although not necessarily excessive had been considerable and had contributed to
the overall delay. He said that in future departments involved in cases such as this
one should endeavour to expedite proceedings.

26.

With these observations, he closed his report.

CASE NOT SUSTAINED
CS/267
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR NOT
INFORMING THE COMPLAINANT THAT HE WAS GOING TO BE
REPORTED FOR ALLEGEDLY COMMITTING A CRIMINAL
OFFENCE AND FOR BEING REFUSED LEGAL AID
1.

On the 10th May 2001 the Complainant was involved in an incident with

two police officers, whereupon it was thought that the Complainant had
contravened section 35 of the Criminal Offences Ordinance. The Complainant
was not arrested and charged, but information was laid before the Magistrates’
Court and a summons was served upon him on August 2001.
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As regards the laying of information, the Complainant claimed that his

2.

alleged contravention of section 35 of the Criminal Offences Ordinance was not
put to him, that he was not told of any report being filed against him, nor was he
cautioned. In short, the summons came as a complete surprise to him – he had
not been made aware that he had committed an offence, and that the matter was
being taken before the Magistrates’ Court.
In relation to the criminal proceedings, the Complainant applied for legal

3.

aid. His application was refused.
Legal Aid
As regards the question of legal aid, an application was made before the

4.

Magistrates’ Court. This application was refused. Being a matter of judicial
decision, this aspect of the Complainant’s case could not be dealt with: all judicial
decisions lie outside the remit of the Office of the Ombudsman. The only manner
the Complainant could question the magistrate’s ruling was by judicial review in
the Supreme Court.
Laying of Information
The procedure for a laying of information is as follows:

5.
•

The offender is informed of the offence which he is alleged to have
committed.

•

The offender is informed that he is being reported for that offence.

•

Any replies or comments made by the offender to either (1) or (2) above
are recorded by the officer.

•

Any questions put to the offender in respect of that offence are governed
by the Judges’ Rules (i.e.) the administration of the standard caution and
recording of the questions and answers given.
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•

It is also a standard procedure in criminal cases to caution the offender
when he is being reported for the offence in case he does want to make
any comments.

•

Once the offender has been reported for the offence the officer submits his
case to the Prosecutions Department where the summons is prepared and
after it is signed by the Stipendiary Magistrate, it is sent to the offender to
appear in Court on a specific date. The summons contains details of the
offence for which the offender was reported.

6.

The stages of the procedure which are relevant to the complaint at hand

were stages (1) and (2). According to the Chief Inspector of the Police Support
Services, under current practice the offender is informed of the offence committed
and that he is being reported for that offence verbally, at the time when the police
apprehend the offender committing the offence.

7.

In this case, there was a clear contrast between the version of events put

forward by the Royal Gibraltar Police and the Complainant. The Complainant
stated that he had not been informed that he had committed an offence and that he
was going to be reported, whereas the Royal Gibraltar Police asserted that
procedure had been followed, and that the Complainant had been given all the
requisite information.

8.

The Ombudsman was concerned at the fact that the only information given

to the Complainant was verbal information. He felt this could lead to situations
like the one in question, where the version of events put forward by the alleged
offender was disputed by a police officer. The Ombudsman considered that in
ideal circumstances, alleged offenders would receive written confirmation of the
fact that they had been deemed to have committed an offence and that they had
been reported. However, the Ombudsman understood that the Royal Gibraltar
Police reports approximately 10,000 cases each year, and that sending out written
confirmation of these would constitute an administrative burden that would be
impractical on economic grounds.
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The Ombudsman considered that he could not determine whether

9.

maladministration had occurred, since there was no evidence to support either the
Complainant’s or the Royal Gibraltar Police’s version of events.

With this

observation, the Ombudsman closed the case.

CASE SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION
CS/299
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR
FAILING TO ALLOCATE A TRAFFIC WARDEN TO SUPERVISE THE
ZEBRA CROSSINGS AT THE SOUTHERN END OF A FIRST SCHOOL
IN THE SOUTH DISTRICT
As from 24th June 1998, the School Committee, the parents of the pupils at

1.

the school and

the Head Teacher, had been corresponding with the Royal

Gibraltar Police. The correspondence constituted repeated requests for a review
of the traffic situation outside ‘the School’, and the allocation of a traffic warden
or police officer to supervise the zebra crossing at the southernmost end of the
school.

2.

The School Committee was aware that the north end of the school was

allocated two traffic wardens, one by the two-way traffic zebra crossing and the
other at the bottom of the adjoining road. However, due to the recent increase of
traffic in the area caused by road works, the School Committee felt that it was
necessary to have a third traffic warden at the southern end of the school, at the
one-way traffic zebra crossing.

3.

On the 15th August 2001, a meeting was held between the Head of Traffic,

the Highways Engineer and a Higher Executive Officer from the Highways
Section and the School Committee. The School Committee alleged they were
promised that the situation would be looked into. However, at the time of writing
this report (November 2001), they had received no reply, and the zebra crossing
in question remained unsupervised. This was a matter that greatly concerned the
School Committee, since they felt the zebra crossing was dangerous and
compromised the safety of the school children on a daily basis.
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4.

By letter dated 15th November 2001, the External and Internal Affairs

Officer informed the Office of the Ombudsman that the Royal Gibraltar Police
had no plans to allocated a third police warden in the immediate future. The
reasons given for this decision are as follows:
1. “[‘the School’] already enjoys the presence of two Traffic Wardens at incoming and out-going times.
2. Both officers position themselves at the northern end of the school, at a
distance of about 50 metres from each other. One at the bottom [the road
adjoining the crossing] and the other by the pedestrian crossing on the
northwest corner of the school.
3. The reason being that two way traffic proceeds along this stretch of road
and the congestion of traffic and pedestrians, constitutes a danger to
children consequently, the presence of two Wardens is well justified.
4. With regards to the southern end of the school which is the subject of
complaint, this area does not suffer a similar traffic congestion as it is a
one way system therefore, the danger is somewhat reduced.
5. There is a pedestrian crossing in situ and as most if not all the children
are escorted to school, it provides a high degree of safety for pedestrians
in this area.”

5.

However, it was also stated that “the matter is under review and could

change when more human resources become available.”

6.

On the 16th November 2001 and the 20th November 2001 the Ombudsman

and the Investigating Officer dealing with the complaint visited ‘the School’ to
ascertain the traffic situation at an incoming time (from 08.40 until 09.10).
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On site visits made to ‘the School’
7.

On the 16th November 2001, there was only one police officer supervising

the traffic at the northern end of the school. From 08.35 until approximately
08.40 he was stationed at the bottom of the road adjoining the northern pedestrian
crossing.

He then moved down to the two-way zebra crossing, where he

supervised the traffic very efficiently until approximately 09.10.

8.

The Ombudsman noted that there were actually two zebra crossings at the

southern end of the school, one at either side of the bus stop. Throughout the
morning incoming period there was only one traffic warden in the area – the
bottom of the road adjoining the northern zebra crossing and the two one-way
zebra crossings at the south end of the school remained unsupervised.

The

Ombudsman observed that, although the traffic at the southern end was one-way,
it was quite intense. Generally, the cars driving by the zebra crossings were
stopping at the most southern zebra crossing, but many children were not using
this pedestrian crossing, but walking across the road at other points, especially by
the bus stop between the two zebra crossings. Furthermore, many children were
walking to school unescorted.
9.

On the morning of the 20th November 2001, there was a traffic warden at

the bottom of the road adjoining the northern crossing and another by the twoway zebra crossing at the north end of the school. However, the traffic by the
unsupervised zebra crossings at the south end of the school was again very
congested. The Ombudsman and the Investigating Officer observed unescorted
children walking to school amongst the heavy traffic, crossing the road at points
other than the pedestrian crossing. At one point, a child was almost hit by a car
parked by the bus stop, reversing to get into position to drive onto the road.

10.

The Ombudsman noted that the presence of a traffic warden at the most

southern zebra crossing would be beneficial to the safety of the school children,
since he could direct all unescorted children to the zebra crossing, where they
could cross the road safely.
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Delay in responding

11.

The suggestion that a traffic warden be allotted to the southern end of the

school was first put to the Royal Gibraltar Police on the 24 June 1997, by letter to
the Commissioner of Police at the time. The Headteacher received a reply on the
30th June 1997, stating “the matter is at present being considered by the relevant
department and we shall revert to you in due course.” Notwithstanding, no
further reply was given, despite repeated requests for a review of the traffic
situation.

12.

It was not until the Office of the Ombudsman initiated an investigation

into the matter that the request was denied on the 15th November 2001. As such,
a period of over four years had elapsed before the Headteacher of ‘the School’
and the School Committee obtained a conclusive reply to their request.

13.

The Ombudsman considered that there was clear maladministration in this

case. The Royal Gibraltar Police had allowed for a delay of over four years
before informing the Headteacher and the School Committee that their request for
a third traffic warden at ‘the School’ had been denied.
14.

In addition, the Ombudsman also considered it would be beneficial to the

schoolchildren at ‘the School’ if a third traffic warden was allotted to the school’s
southernmost zebra crossing. Though the Ombudsman understood that the Royal
Gibraltar Police might sometimes encounter problems regarding human resources,
he felt that allotting a traffic warden to the zebra crossing at key moments
throughout the day (i.e. morning, lunchtime and afternoon) was an issue which
should be reassessed. With this observation, the Ombudsman closed the case.
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CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/339
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR NOT
PAYING THE COMPLAINANT THE COMPENSATION DUE TO HIM
FOR WRONGLY DISPOSING OF HIS MOTORCYCLE
1.

After the Ombudsman investigated and sustained the Complainant’s

original complaint against the RGP, (see report summary for case No. 200) the
Complainant approached the Ombudsman once again, claiming that the Royal
Gibraltar Police had not paid him the compensation due to him for their wrong
disposal of his motorcycle.
2.

The chain of events leading to this complaint commenced on 23

November 2000 when the RGP carried out in the Laguna and Glacis Estates what
is called a ‘cleaning campaign’. As part of this campaign the RGP removed the
Complainant’s motorcycle which appeared to be derelict. Later that same day the
Complainant contacted the Central Police Station in order to retrieve his vehicle
but was informed that it had already been sent to the scrap yard. The Motorcycle
was traced one week later in the New Mole House Compound and it had suffered
extensive damage. In his report, the Ombudsman ruled that the RGP had
contravened the Control Of Traffic Regulations by not removing the vehicle to a
place of ‘safe custody’ as set out in the regulations, and maladministration had
therefore been committed.
3.

In his report and also by letter dated 21 February 2001 the Ombudsman

recommended that the RGP compensate the Complainant for the cost of making
the motorcycle roadworthy again. The matter then lay dormant till the end of
October 2001 whilst the matter was sub-judice, but finally, in late November
2001, it was verbally confirmed to the Office of the Ombudsman that the
compensation would be paid subject to the approval of the Attorney General. A
delay resulted when the Chief Inspector dealing with the case retired and a further
delay when the Complainant was informed that his claim would not be paid until
his other complaint with the Police Complaints Board was fully investigated. As a
result of this, the Complainant decided to withdraw his complaint from the Police
APPENDIX 2

Page 317

Complaints Board and this was communicated to the RGP verbally by the Office
of the Ombudsman and by the Complainant himself. Since then the Complainant
claimed that he had been phoning the RGP almost on a weekly basis, to no avail.
He finally decided to make another complaint to the Ombudsman when he was
allegedly told by the RGP that they could not help him, as there was no record of
his case on file. When confronted with these accusations the RGP countered that
the Complainant had been kept abreast of developments on a verbal basis by the
Forces Administration Department.
4.

The Complainant’s disquiet as to the treatment of his claim by the RGP

began at the end of October 2001 when the courts finished dealing with the case.
At that stage the RGP should have dealt with their liability and discharged its dues
with the Complainant. This was not the case and a whole series of obstacles arose
which delayed the matter even further. These obstacles, taken independently of
each other would not have given rise for concern, but when they arose one after
the other, explained the Ombudsman, it made him raise a symbolic eyebrow. The
matter was referred for payment on 7 November 2001 (according to the RGP) but
nobody bothered to inform the Complainant. Instead he was told that the matter
was delayed, one excuse succeeding the other until he was finally informed, so he
said, that there was no record of his case on file. Members of the public are
reasonable people who understand that the mills of bureaucracy grind very
slowly. If it had been explained to the Complainant that his matter had been
referred for payment and he would have a response in a specified period of time
he would have waited patiently. What angered the Complainant and what made
the RGP guilty of maladministration was their apparent contempt for the right of a
member of the public to elicit a straight answer from the tangled world of
officialdom.
5.

The RGP claimed that the Complainant was kept abreast of developments

on a verbal basis by the Forces Administration Department. The Complainant
naturally denied this claim. The Ombudsman had no way of verifying the veracity
of the RGP’s version but the fact that this defence was only raised at the very last
stage of the investigation and not when initially confronted with the
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Complainant’s accusations nor during any of the meetings that were held between
the Ombudsman and the RGP, made him prefer the Complainant’s version.
6.

The Office of the Ombudsman receives many complaints against the

tangled world that is known as the Public Service and the matter raised by this
Complainant is a problem that prevails in one way or another at all levels of the
public administration in Gibraltar. Members of the public repeatedly complain to
the Ombudsman that approaching public officials, elected and otherwise, is all too
often comparable to speaking to a brick wall, with letters not being acknowledged
nor answered and telephone calls not returned. The pattern that emerges from an
entire series of complaints received by the Office of the Ombudsman since its
inception is that on many occasions letters or telephone calls from members of the
public are either not replied to or else the official in question takes an inordinate
length of time before he/she deems it proper to address the issue. This behaviour
from public servants is not acceptable and totally unethical. Public servants must
understand that however trivial or unworthy the subject matter might appear to be
in the eyes of the official concerned, it is of unique importance to the person
concerned, and his/her letter or telephone call must be answered as promptly as
possible with detailed explanations given. The matter of the Complainant’s
motorcycle was referred for payment as far back as 7 November 2001 (according
to the RGP, and according to the Office of the Chief Secretary the first
communication received by them from the RGP was dated 27 December 2001)
but nobody thought it proper to notify the Complainant who in the meantime was
desperately trying to solicit a response. It is ironic, observed the Ombudsman, that
the very authority entrusted with the duty of exacting from citizens what is due
from them to the state were themselves guilty of not exacting from the state what
was due to a citizen. The Ombudsman pointed out that this behaviour was totally
wrong and it was the duty of the RGP to have kept the Complainant abreast of any
developments in the pursuit of his claim.
7.

The Complainant received the cheque at the end of April 2002; one year

and five months after the motorcycle was wrongly damaged. This long delay
amounted to administrative maladministration. From his contact with the RGP the
Ombudsman formed the view that there was a lot of room for improvement in the
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way this authority deals with the general public. The Ombudsman recommended
that to avoid a repetition of this incident or the occurrence of a similar one in the
future the RGP should appoint an officer whose duty would be to deal with the
public generally and with complaints that are outside the ambit of the Police
Complaints Board particularly. Such an officer would be the person that members
of the public would be in touch with in the case of questions, comments,
suggestions or complaints. Any contact with the public should be in writing and
any oral communication should be backed up by the written word. The
Ombudsman further recommended that Complainants should be given a timescale
for the dealing with their complaint and the timescale should be abided by. With
these recommendations the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/379
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR NOT
FOLLOWING
THE
PROPER
PROCEDURE
WHEN
THE
COMPLAINANT WAS REPORTED FOR NOT HAVING ROAD TAX OR
MOTOR VEHICLE TEST CERTIFICATE
1.

The Complainant felt that the police officer who reported him for not

having Road Tax or a Motor Vehicle Test Certificate acted incorrectly by telling
him to drive his vehicle back to his home and not to use it until he had all the
documentation to prove that it was road worthy. The Complainant said that it was
wrong for the police officer to have instructed him to drive his vehicle after
reporting him.

2.

On 2nd December 2001 the Complainant was stopped and booked for not

having a valid Motor Vehicle Test Certificate (MVT) or Road Tax. When the
Complainant went before the Magistrates Court he was advised by the judge to
put his complaint to the Police Complaints Board (PCB). However, once the PCB
decided the complaint was about the procedure used and not the conduct of the
officer himself, the case was handed over to the jurisdiction of the Ombudsman.

3.

The Ombudsman wrote to the RGP liaison officer asking him to set out

RGP policy as regards vehicles missing their MVT and/or Road Tax. Also the
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procedure used when a vehicle without these documents is being driven and is
detected by an officer and whether it is commonplace to allow persons to continue
driving once they have been reported for non-compliance.

4.

The RGP liaison officer highlighted the Traffic Ordinance 1986, and in

particular emphasised the importance of sections 13, 26 (b) and Part 1A Testing.
Section 13 explains that persons not in possession of a valid licence or roadworthy certificate are guilty of an offence and liable, on summary conviction, to a
fine. Part 1A Testing (4B) sets out the Governor’s power to make regulations
authorising the examination of motor vehicles to ascertain their compliance with
the Ordinance; it also allows initial examinations of vehicles and the power to
provide for the issue and validity of test certificates, or provide notification for
failure to so satisfy the examiner, amongst other things.

5.

However, section 26 was the main factor in providing the direction for this

investigation, it provided as follows:
“Where a motor vehicle has been stopped…the driver may elect to have the
examination of the motor vehicle or trailer deferred…”

6.

The section goes on to highlight the situations where the driver does not

have this discretion.
“Provided that the police officer may require the examination to be carried out
forthwith or as soon as practicable where –

(a) the vehicle has been involved in an accident; or
(b) the vehicle appears to him so defective that it ought not to be allowed to
proceed without prior examination,
and, in either such case, the vehicle shall not be removed before it has been
examined.”
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7.

As shown in the above section, it was stipulated that a vehicle shall not be

removed before it is examined only where the said vehicle has been involved in
an accident or where the vehicle is in a hazardous state and is a potential danger,
not only to the public but to the driver too. The Complainant’s vehicle was not in
possession of the relevant documents, but more importantly it was not a road
hazard and accordingly did not satisfy the criteria, hence it appears to have been
within the police officer’s discretion to allow the Complainant to drive the vehicle
home and leave it there till he acquired the necessary documents.

8.

Although the Complainant believed that the police officer acted wrongly,

this assumption did not appear to be correct. The Complainant believed that
maladministration had taken place in the guise of failure to follow the proper
procedure. It appeared that the proper procedure was in fact followed and the
RGP was not at fault. The Ombudsman was satisfied that there had been no
maladministration and closed the case.

CASE PARTLY SUSTAINED
NO RECOMMENDATION MADE OR WARRANTED
CS/399
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR THE
WRONGFUL
DISMISSAL
OF
AN
‘APPLICATION
FOR
CANCELLATION OF A FIXED PENALTY’ AND FOR ITS REFUSAL TO
DIRECT ALL CORRESPONDENCE CONNECTED TO THE PARKING
OFFENCE TO THE DRIVER OF THE VEHICLE
1.

The Complainant was aggrieved at what he claimed was the unjustified

dismissal of his appeal against a parking ticket by the Traffic Department of the
Royal Gibraltar Police (the RGP). He also complained at the RGP’s refusal to
direct all correspondence connected to the parking offence to the driver of the
vehicle.

2.

On 9 July 2002 the Complainant parked his daughter’s car outside his

residence in South Barrack Road and at 23.50 hours that same day he was given a
parking ticket for ‘unnecessary obstruction’. The following day the Complainant
went to the Traffic Department at the Royal Gibraltar Police and applied for the
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penalty to be cancelled. In his application he said that the fixed penalty ticket
stated that it had been levied for unnecessary obstruction. He went on to explain
that the entrance to the adjacent building had not been obstructed and neither had
the pavement nor the roadway. Nine days later, on 19 July, the RGP wrote to
inform the Complainant that his application had been rejected and that the fine
would not be cancelled. He was never given a reason for the rejection of his
appeal. On 7 August, Gibraltar Security Service (the GSS) wrote to the
Complainant’s daughter reminding her that the period of fourteen days allowed
for the payment of the fixed penalty had expired and informing her of the fact that
proceedings would be instituted at the Magistrates Court within another fourteen
days if the penalty was not paid forthwith. In response, the daughter wrote to the
GSS on 13 August, explaining that her father had been the driver of the car and
requesting that all correspondence be directed to him. The GSS refused to do this
and advised her to put her request to the RGP. The Complainant claims that the
police said that this was not possible.
3.

The Ombudsman initiated his investigation by noting that the

Complainant’s application for cancellation of the fine was rejected with no reason
having been given for the rejection. At no time did the RGP investigate the
Complainant’s allegations. The Ombudsman then went on to ask the police for
information on what exactly the car had been obstructing, pointing out to the RGP
that the whole point of the ‘Application for Cancellation of Fixed Penalty Form’
(the Form) was for the Chief Inspector in question to hear the arguments against
the parking ticket and for him to evaluate on the facts of the case whether or not
the fine was fair and should be upheld. The RGP explained that when a member
of the public applies to have a Fixed Penalty cancelled the police look at whether
or not the fine was properly levied from the administrative point of view. The
officer dealing with the application does not have the jurisdiction to examine the
evidential aspects of the matter. A member of the public challenging the validity
of the actual fine evidentially can only do so from within the judicial process. The
RGP went on to inform the Ombudsman that the newly appointed head of the
Traffic Department was looking into the entire matter of parking tickets with the
view of changing and enhancing the system.
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4.

The Ombudsman then investigated the fact that the GSS and the RGP

insisted that they could only deal with the registered owner of the car and not with
the driver. Section 99 of the Traffic Ordinance states that where an offence that is
declared by the Governor by notice in the Gazette to be a “fixed penalty offence”
has been committed:
“--- the registered owner of the vehicle shall be the person liable for the offence
and a notice affixed to the vehicle shall be deemed to have been given to the
registered owner.”
5.

By notice on 25 October 2001, the Deputy Governor declared the

following to be a fixed penalty offence:
“Causing a vehicle --- to cause unnecessary obstruction of a road or obstruct the
passage of traffic.
6.

Section 7A of the Ordinance makes it a defence for the registered owner

of the vehicle to prove that when the offence was committed the vehicle
“ --- was in charge of some other person, and
(b) he had exercised all such diligence as was practicable to avoid the
commission of the offence by that person.”
7.

What emerged from the statute was that the registered owner, in this case

the daughter, was prima facie liable for a fixed penalty offence and that this
liability could only be rebutted in court.
8.

The Ombudsman accepted the position put forward by the RGP that the

Chief Inspector of the Traffic Department did not have the jurisdiction to cancel a
fixed penalty if it was being challenged on evidential grounds. He pointed out
however that he, the Ombudsman had not been aware of this and neither had the
Complainant who had been under the impression that the Form was what its title
implied, an application to have a fixed penalty cancelled, on any grounds. The
RGP argued that since the system, as it stood did not cater for an appeal on
evidential grounds it did not have the duty to inform the Complainant that the
Form provided him with no redress. The Ombudsman conceded that technically
speaking the RGP was correct in its argument. However he could not accept it in
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its entirety, and expressed the view that for the sake of completeness and in order
to have given the kind of service that the general public expects and deserves, the
Complainant should have been informed of the fact that if his complaint was of an
evidential nature the system as it stood provided him with no redress. Since this
had not been done, the first part of the complaint was sustained; the second part of
the Complaint could not be sustained. The Ombudsman was pleased that a new
system was going to be introduced and he expressed the opinion that any new
system should contain a suitable and fair appeals procedure, which would have to
be exhausted before the matter, could be laid before the Magistrates Court.
Although in the current system drivers may challenge the Fixed Penalty availing
themselves of the judicial process, people are wary of doing so and many would
rather pay the fine than go through the stress of appearing before the Magistrates.
With these words the Ombudsman closed the report.

CASE PARTLY SUSTAINED
RECOMMENDATION(S) MADE AND ACCEPTED
CS/400
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR
ALLEGEDLY DISCRIMINATING BETWEEN THE SEXES
1.

The Complainant felt aggrieved at the way the Royal Gibraltar Police

(RGP) treated him when he was arrested. He maintained that the treatment
afforded to him was considerably different to that which was given to his exgirlfriend – he felt that this difference in treatment amounted to discrimination
between the sexes.
2.

The Complainant explained that whilst walking with his mother-in-law

during the early hours of Saturday 10th August 2002, they came across his exgirlfriend and a male friend who was with her. Allegedly the ex-girlfriend
attacked the Complainant and his mother-in-law and her friend subsequently also
got involved in the fight. It was he who later on pressed charges against the
Complainant. The Complainant was arrested at 10:00 am that same day for
suspicion of wounding and causing a disturbance. At 10:00 pm on Saturday he
gave his statement but was not released until 1:00 am on Sunday morning, after
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having been detained for some fifteen hours. The Complainant’s father-in-law had
suggested to the RGP that the Complainant should be allowed to go home and
return at 10:00 pm that evening so that he would not suffer incarceration and yet
be able to give a statement – this offer was not accepted by the RGP.

3.

The Complainant explained he too wished to press charges, against his ex-

girlfriend. The Police Officer told him that they would have to investigate first
and then they could charge. In the end the police said that they would only charge
him. In fact, it was only when the Complainant’s mother-in-law made a statement
to the effect that she too had been attacked and had witnessed the whole incident
that the issue was taken seriously by the police and the ex-girlfriend was called in
on Monday 12th August 2002. The ex-girlfriend was only at the police station for
about one hour. The reason for this was that a Police Sergeant was called in so
that the ex-girlfriend was not kept any longer than necessary. When asked by the
Complainant for an explanation regarding the different lengths of time they were
both detained for and why overtime had been undertaken for her and not for him,
the reply given by an Inspector was allegedly because she was a woman.

4.

The RGP wrote a letter to the Office of the Ombudsman dated 14th

October 2002. In it the Liaison Officer refuted the accusation made against the
Inspector as having said he had dealt with the ex-girlfriend more quickly because
she was a woman. He said that the Inspector ‘would not have any basis to make
such a statement’. He said in his letter that the RGP endeavoures to treat both
sexes equally and that there was no policy stating otherwise. He insisted that to
his knowledge this was the first time such an allegation had been made. He
explained that the Complainant had been arrested by officers on a separate shift to
those who reported the incident, hence the Complainant had to wait till the Police
Investigating Officers returned to duty, some fourteen hours later.

5.

The Liaison Officer further explained that it was customary for persons to

be detained in this way but that there were various alternatives. Nevertheless, no
other alternatives were actually pursued and the reason afforded was that ‘…it is
difficult for other officers to judge and make these decisions, as they do not know
if this would have an impact on the gathering of evidence for the case, or the
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seriousness of it, or, in fact, if the suspect will escape jurisdiction’. In response to
the question relating to different treatment of the sexes, the explanation afforded
was that the ex-girlfriend, ‘…was dealt with quite quickly due to the fact that [the
Police Sergeant involved] was on overtime duties with that shift. He was not
called down specifically to deal with this case. The sergeant was in charge of the
investigation from the outset and so, he was able to deal with it’. The Liaison
Officer concluded his letter by saying that he apologised if any hardship was
caused which had not been intended. He said he would be taking this matter up,
that of detaining persons longer than necessary unless there should be grounds for
it.

6.

The RGP Liaison Officer was approached by the Ombudsman and asked

whether the RGP would write to the Complainant giving him the apology which
the RGP had mentioned in their letter to the Ombudsman. The RGP refused to do
this.

7.

The Ombudsman was unable to reconcile the two versions (that of the

Complainant and the Inspector) as regards female prisoners being treated
differently to male prisoners. Therefore this part of the complaint was not
sustained. However the Ombudsman pointed out that the RGP must be extra
careful to act in such a way that does not attract this kind of criticism even
remotely.

8.

The Ombudsman was disappointed at the RGP’s refusal to apologise to

the Complainant. Given that the liaison officer in his letter to the Ombudsman had
apologised in case of any hardship caused, (to the Complainant) he (the
Ombudsman) failed to see why the RGP could not go the whole way and
apologise directly to the Complainant rather than doing it through the
Ombudsman.

9.

The Ombudsman noted that the liaison officer had taken up the issue

regarding the detention of persons for longer than necessary. The Ombudsman
was critical of the present system as there was poor communication between
officers (especially when on different shifts). An officer could detain a person
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who had been the subject of another officer’s investigation, yet when it came to
statements and paperwork as a whole, only the actual investigating officers could
fill these in. This had the effect of incarcerating individuals for hours on end until
the officer responsible started his or her shift. The Ombudsman expressed the
view that police bureaucracy should not take precedence over Civil Liberties.
Bureaucracy, as an administrative system can be so completely in the hands of
officers that their power can jeopardise the liberties of ordinary citizens.
The Ombudsman had to decide whether having kept the Complainant

10.

some fifteen hours in prison because of administrative arrangements had been fair
or not.
Article 6 of the European Code of Good Administrative Behaviour by the

11.

European Ombudsman states:“When taking decisions, the official(s) shall ensure that the measures
taken are proportional to the aim pursued. The official(s) shall in
particular avoid restricting the rights of citizens or imposing charges on
them when these restrictions are not in a reasonable relation with the
purpose of the action pursued”.
And,
“When taking decisions, the official(s) shall respect the fair balance
between the interests of Private Persons and the General Public Interest”.

12.

The Ombudsman concluded that in this case it seemed that the measures

taken (keeping the Complainant in custody for some fifteen hours) was not
proportional to the aim pursued. He therefore sustained this part of the complaint.
He was however pleased to note that this procedure was going to be reviewed,
and stressed that those reviewing it should do so taking very much into account
the rights of ordinary citizens so as to avoid a possible repetition of this
unfortunate incident.
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CASE NOT SUSTAINED
CS/266
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR NON-PAYMENT OF BENEFITS
1.

The Complainant felt aggrieved because, following her husband’s death,

the Department of Social Services had declined to give his family a death grant,
or any other form of benefit.

2.

On the 6th July 1995, the Complainant’s husband died in his home in

Tetuan, having developed cancer. The deceased left behind four young children
and his wife, who, being illiterate, was unable to claim any benefits for her
husband’s death.

3.

The Complainant’s husband had worked in Gibraltar for over twelve

years, paying tax and social security. His family alleged that after his death they
came over to Gibraltar on at least two occasions to see if they were entitled to any
money from the Gibraltar Government, but that they were repeatedly told that
they were not entitled to benefits.

4.

The friend of the family who conveyed the complaint to the Ombudsman,

could not provide any concrete dates for the family’s visits to Gibraltar, nor was
there any correspondence or written evidence to confirm that an application for
benefits had been made after the death of the Complainant’s husband.

5.

The Department of Social Security had no record of any applications for

social benefit. Whether or not the family had made enquiries as to social benefits
could not be verified, neither could the information that the Complainant alleged
had been passed on to the family.

6.

However, it was stated that, if enquiries had been made regarding a death

grant, an application would have had to have been made within the six months
following the death. If an enquiry had been made after this period had elapsed,
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then any relative making the enquiry would have been informed that the
entitlement to the death grant had expired.
In any case, on the 4th September 2001, the Social Security Manager

7.

informed the Office of the Ombudsman that sufficient social insurance
contributions had been made to entitle the widow to a reduced widow’s pension,
should she apply for one.
The problem faced by the Office of the Ombudsman in this case was that

8.

the Complainant had not been aggrieved personally. As such, it was imperative
for the Office of the Ombudsman to contact the widow directly in order to inform
her of her entitlement to a widow’s pension. This was difficult to accomplish,
since this lady was illiterate, lived in Morocco, and did not speak English or
Spanish.
The Office of the Ombudsman sent a letter to the widow dated 13th

9.

September 2001. In addition, the Manager of the Pension Unit sent her a letter
dated 18th September 2001, informing her of her entitlement and enclosing an
application form for widow’s benefit. Neither the Office of the Ombudsman nor
the Department of Social Security received a reply.
The Office of the Ombudsman contacted the President of the Gibraltar

10.

Moroccan Workers Association. He affirmed that he would make enquiries as to
the widow’s whereabouts.

On the 6th November 2001, the President of the

Moroccan Association informed the Office of the Ombudsman that he had located
the Complainant and had a contact number for her.

The President of the

Moroccan Association visited the Office of the Ombudsman, bringing an
application for widow’s benefit.

As copies of marriage, birth and death

certificates were held on file at the Office of the Ombudsman, the application
form was filled in by the Investigating Officer dealing with the case.

He

confirmed that he would take the application form to the Complainant for her to
sign.
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11.

On the 30th December 2001, the President of the Moroccan Association

returned the completed application for widow’s benefit, signed by the
Complainant, together with original identification documents provided by her.

12.

On the 2nd January 2002 the completed application for widow’s benefit,

and the original identification documents were delivered to the Manger of the
Pension Unit by the Investigating Officer assigned to the case.
13.

By letter dated 16 January 2002 the Manager of the Pension Unit of Social

Security informed the Complainant that her application for widow’s pension had
been approved with effect from 3 March 2001, and was entitled to a pension of
£58.30 per month from 3 March 2001 to 31 December 2015. The Complainant
was also informed that upon attaining the age of sixty her benefit would be paid
as an Old Age Pension.
14.

The Ombudsman was unable to ascertain whether the Complainant’s

complaint could be sustained given that the complaint had been made to the
Ombudsman by a friend of the family who had not been able to provide any
concrete dates involving the family’s visit to Gibraltar, nor was there any written
evidence to indicate that an application for benefits had been made.

15.

The Ombudsman was nevertheless pleased that his intervention had

proved fruitful and the matter had been resolved.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/279
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR REFUSING THE COMPLAINANT’S APPLICATION FOR
INVALIDITY CREDITS
1.

The Complainant was employed as a mason with the Ministry of

Transport for a number of years. On 15th October 1997 he was diagnosed with
unstable angina coronary artery, and following a medical board he was medically
discharged on 20th February 1998. During his time off sick his social insurance
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was not paid. The Complainant felt that under Regulation 11(6) of the Social
Security Insurance (Contribution) Regulations he should have been entitled to
have this period credited.

2.

The Department of Social Security’s position on the matter was outlined

by the Social Security Manager in a letter dated 2nd November 2001:
“Invalidity credits are awarded to persons who satisfy the contribution
conditions and are totally and permanently incapable to work. In order to
award these credits the Director must be satisfied that such total
incapacity is permanent.

3.

In this particular case, we have in our possession a Medical Report Form

signed by [a doctor] dated 26 September 2001, confirming that the Complainant is
unfit to perform any type of work involving ‘heavy lifting’, but is able to do
anything else. This proves that he is not, and was not, totally and permanently
incapable of work since Feb 1998. In addition, the Complainant has been in
employment from July 1998 until recently”.

4.

The Complainant was medically boarded from his job as a mason with the

Ministry of Transport on 22nd Feb 1998, on account of a serious heart condition.
However, he commenced employment in the private sector on July 1998. Clearly,
as from July 1998, he was not totally incapable of work.

5.

However, the Complainant’s grievance was centred on the Department of

Social Security’s

refusal to grant him invalidity credits for the period between

22nd Feb 1998 and July 1998, when the Complainant was not in employment.
6.

The Complainant argued that in Feb 1998, there was sufficient medical

evidence to the effect that he was unfit for work for the foreseeable future, enough
to warrant his being medically boarded. He claimed that from that point until the
day he had recuperated to the extent he could once again commence employment,
it could be said that he was totally incapable of work.

His recovery was

unforeseen by the medical establishment when he was medically boarded.
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S11(6) of the Social Insurance (Contributions) Regulations
This section reads as follows:

7.

“Notwithstanding any other provision in this regulation, where –
an insured person satisfies Condition V or Condition VI of the Schedule;
and
as a result of physical or mental incapacity, the insured person is totally
incapable of work; and
the Director is satisfied that such total incapacity is permanenta contribution as an employed person or as a self-employed person, as the
case requires, shall be credited to the insured person for any week of
incapacity for work.”
The Complainant’s state of health at the point when he was medically
boarded.
A Medical Boarding Examination Report written by [a doctor], dated

8.

29/1/98, recommended that The Complainant was “unfit for any further
employment in Government Service”. An additional comment made was : “in
view of his general condition and attitude I cannot see him ever getting back to
work.”

9.

A Medical Boarding Examination Report written by [a doctor] dated

20/1/2000 recommended that the Complainant was “fit to resume the duties of
his/her post.” However, an additional comment made was : “it has been asked
whether a misdiagnosis was made originally. I do not think so. The patient did
have a condition that was very serious at one time, even potentially fatal, but with
proper treatment, rest and changes to his lifestyle he has recovered enough to
return to work.”

10.

Therefore, at the point where he was medically boarded, the Complainant

had a serious, potentially fatal condition, which rendered him unfit for further
employment in Government Service. As such, it could be said that on the 29/1/00
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he was considered totally and permanently incapable of work. This situation
could be said to persist until the Complainant made an unexpected recovery and
commenced work in July 1998.
Date at which claim was made

11.

An argument put forward by the Department of Social Security was that,

had the Complainant made an application for invalidity credits in January 2001,
his application would probably have been successful. However, The Complainant
had made his first application for invalidity credits in September 2000.

12.

Since that time, the Complainant had undertaken periods of employment,

had undergone medical examinations which rendered him fit for work, and had
been in receipt of unemployment benefits, all of which were incompatible with
the award of invalidity credits. Therefore, at the time when the Complainant’s
retrospective application for invalidity credits was made, it was known as a matter
of fact that he was not totally and permanently incapable of work. On this basis,
invalidity credits could not be awarded.

13.

The Ombudsman conceded that the Complainant had made a very late

application for invalidity credits, at a time when it was clear that he could not be
described as being “permanently and totally incapable of work”.

14.

However, the Ombudsman was of the opinion that, at the time when he

was medically boarded, both the Complainant and the medical establishment
believed that the Complainant was, in fact, totally and permanently incapable of
work, and that his recovery was unexpected. On this basis, the Ombudsman
recommended that the Department of Social Security consider awarding the
Complainant invalidity credits for the period February 1998- July 1998. With
this recommendation, the Ombudsman closed the case.
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CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/280
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
BECAUSE OF INCORRECT INFORMATION GIVEN TO THE
COMPLAINANT IN RESPONSE TO HER ENQUIRES AS TO HER
ENTITLEMENT TO THE CHILD WELFARE GRANT ON BEHALF OF
HER ELDEST SON
1.

The Complainant’s eldest son, who was eighteen years old, commenced

employment on the 7th May 2001. He worked full time for one month, part time
for two months, and stopped working on the 8th August 2001.

2.

Prior to her son starting work, the Complainant claimed that she verbally

informed the clerks at the DSS counter that she should no longer be in receipt of a
child welfare grant for her eldest son, as he would be shortly commencing
employment.

The Complainant handed in a copy of her son’s employment

contract and other relevant details, and for the following three months the
Complainant’s child welfare grant was reduced from £200 monthly to £160.

3.

When her son stopped working on 8th August 2001, the Complainant

accompanied him to the DSS on the same week, where he enquired about
applying for unemployment benefit.

On being told that he had not made

sufficient social insurance contributions to qualify for unemployment benefit, the
Complainant asked if she could then start getting the full child welfare grant
payment again, and was subsequently given a form to fill in.

4.

The following week the Complainant handed in the form. However, she

was informed that, as her son was eighteen years old he was no longer entitled to
a child welfare grant. Instead, the Complainant was told that she should apply for
social assistance, and was given the relevant form to fill in.

5.

The following week the Complainant handed in her completed social

assistance form. At this point, another counter clerk told her that she was entitled
to a child welfare grant for her eldest son, but that he had to fill in a different form
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and take it to the Employment Service. He would then be able to collect a cheque
the first Monday of each month.

6.

On Monday 1st October 2001 the Complainant went to collect the £40 due

to her son as child welfare grant, but was told by a different counter clerk that her
son was not entitled to the £40 because he had not been signing the requisite form
at the Employment Service.

7.

The Complainant was very surprised at this, since she knew her son had

attended all his weekly appointments at the Employment Service. Indeed, her son
confirmed this himself when he spoke to his Employment Officer at the
Employment Service that same day, and was shown his visiting card, which was
signed weekly. After some investigation the Employment Officer found that the
Complainant’s son should have also been signing a separate form at a different
desk in order to be eligible for the child welfare grant.

8.

The Complainant then phoned the DSS from her home and explained all

that had happened. She was then told that she was not entitled to child welfare
grant on her son’s behalf and that she should just apply for social assistance.

9.

Throughout this time, the Complainant had not received her cheque for a

child welfare grant in respect of her other five children. Fearing that the DSS
might have somehow mixed up this money with her son’s £40 child welfare grant,
the Complainant called the DSS on Tuesday 2nd October 2001. She was assured
that the cheque had been posted.

10.

On the Thursday of the same week the Complainant went to the DSS in

person, where she was informed by the counter clerk that her £160 was in his tray
awaiting collection. Though the Complainant had the £160 for October, she was
concerned she had missed out on the £40 she was entitled to on her eldest son’s
behalf for the month of September and also October, an amount which totals £80.
In addition, the Complainant would have to go to the DSS every month to collect
her child welfare grant, when she used to receive it in the post before.
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11.

On the 22nd Oct 2001, the Manager of the Social Assistance Unit

confirmed to the Office of the Ombudsman that the only benefit that could be
awarded was social assistance, but that the Complainant’s son would have to
apply for it on his own behalf.

12.

The Complainant’s son handed in an application for social assistance on

Thursday 25th October 2001. In the meantime, the Complainant once again began
to receive her Child Welfare Grant cheque by post.

13.

On the 1st November 2001 the Department of Social Security received a

report from the Employment Service regarding the Complainant’s son. The report
stated that he had not visited the Employment Service’s offices for the duration of
the months of May, June and July. The report further stated that, although he was
taking submission cards, he should visit the Employment Service more frequently.

14.

On the basis of the report sent on the 1st November, the Manager of the

Social Assistance Unit told the Office of the Ombudsman that it was not likely
that the application for social assistance would be accepted. However, the Office
of the Ombudsman noted that the Complainant’s son had been in employment for
the months of May, June and July 2001.

This fact was pointed out to the

Employment Service, who assured the Office of the Ombudsman that another
report on the Complainant’s son would be written and sent to the Department of
Social Security.

15.

The Office of the Ombudsman then informed the Manager of the Social

Assistance Unit that the Employment Service’s report on the Complainant’s son
dated 1st November 2001 was erroneous, and that another Employment Service
report was going to be written and sent to her.

16.

On the 9th November 2001, the Complainant’s son was interviewed by the

Social Assistance Unit, and on the 14th November 2001, he was informed that his
application for social assistance had been successful. On November 16th 2001,
the Complainant’s son collected a social assistance payment of £44.60, which
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constituted arrears for 3 weeks at a rate of £14.60 per week. From the 23rd
November onwards he was in receipt of £14.60 on a weekly basis.
Benefits Payable to the Complainant

17.

The Child Welfare Grant is given only in respect of children below the age

of eighteen. As such, the Complainant’s entitlement to Child Welfare Grant in
respect of the Complainant’s son ceased on the 7th May 2001, when he reached
the age of eighteen.

18.

In addition, the Complainant’s son was not eligible for Unemployment

Benefit, since he had not been in insurable employment for a period of, or periods
totalling, thirteen weeks.

19.

The Complainant was not entitled to a social assistance payment on her

son’s behalf, since she was not in receipt of social assistance herself. The only
benefit payable would be social assistance, but following a claim made by her son
on his own behalf.

20.

As a person capable of employment, in order to qualify for social

assistance, the Complainant’s son had to prove that he was ‘actively seeking
employment’.
Report from the Employment Service

21.

Clearly, the reports received from the Employment Service are essential to

the Department of Social Security at the point where applications for
unemployment benefit and social assistance are being considered.

This is

particularly significant if one takes into account that social assistance guidelines
are not made available to the general public, so that the applicant cannot
determine the reasons behind a refusal to provide social assistance, and make
representations to the Department of Social Security if he discovers that the
refusal of his application was founded on misleading information.
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22.

As such, these reports have to be factually correct. In addition, the phrase

‘actively seeking employment’ should be given a broad definition. In this case,
although the Complainant’s son was taking submission cards and attending job
interviews, he was going to be deemed not ‘actively seeking employment’
because he had failed to attend appointment dates at the Employment Service. As
occurs in other cases, in instances where there is doubt as to whether an applicant
is actively seeking employment, any submission cards obtained should be
recorded, and whether or not the applicant is attending job interviews should be
ascertained.

This should be the main criteria for determining whether an

applicant is actively seeking employment.
Delays incurred by misleading information given to the Complainant

23.

If the Complainant had been given correct information the first time

enquiries were made as to benefits for the Complainant’s son, an application for
social assistance could have been made on the week of the 8th August 2001. Once
the Complainant’s son applied for social assistance on 25th October 2001, he
received his first payment within three weeks. Thus, had he applied in the week
of the 8th August 2001, his application would have been processed within three
weeks and he would have received his first payment on the 25th August 2001.

24.

Due to the fact that the Complainant was given erroneous information

when she made repeated enquires, the Complainant’s son’s receipt of social
assistance was delayed for 12 weeks, which resulted in non-payment of benefits
for a period of 9 weeks.

25.

The Ombudsman considered the 12-week delay in making the social

assistance payments constituted an instance of maladministration, since the delay
arose as a result of the Department of Social Services responding to the
Complainant’s numerous enquiries with misleading information.

26.

In addition, the Ombudsman was concerned about the erroneous report

received from the Employment Service.

The Ombudsman felt that, before

deciding to refuse an application for benefits, the Department of Social Security
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must ensure that the reports received are factually correct. Furthermore, the
Ombudsman considered that, in determining whether an applicant is ‘actively
seeking employment’, it is essential to obtain information as to the number of job
interviews attended by the applicant. This should be the main criterion which the
Department of Social Security should apply when deciding whether the applicant
is ‘actively seeking employment’.
The Ombudsman was of the opinion that, in order to redress the 12 weeks

27.

delay in payment of social assistance, the Department of Social Security should
consider paying

the Complainant’s son 9 weeks’ worth of social assistance

arrears.

28.

With this recommendation which was accepted , the Ombudsman closed

the case.

CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/283
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR KEEPING THE COMPLAINANT’S LATE SON ON FILE AS A
WAGE EARNER
1.

Due to personal circumstances, the Complainant’s eldest daughter and her

two young granddaughters had to move in with her.

Consequently, the

Complainant went to the Department of Social Security to enquire as to whether
she would receive more social assistance.

2.

At the counter the Complainant’s son was mentioned. This surprised her,

as her son had passed away in 1993. From what the counter clerk told the
Complainant it seemed that he was still recorded as a wage earner in the family
household. The Complainant stated that she had informed the Department of
Social Security of her son’s death and that she had always filled in the Social
Assistance Forms appropriately every year.
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3.

In contrast, the Department of Social Security alleged that the

Complainant did not inform the Department of her son’s death. When it was
discovered that he had passed away, he was removed as a wage earner from the
Complainant’s file. The Complainant’s personal social assistance was increased
from £21.05 to £29.00 weekly, and the Complainant was given arrears for a six
month period, a sum totalling £208.

4.

It was further explained that the Complainant could not claim arrears as

from 1993. Social assistance is not legislative, and as such recipients of this
benefit are not given financial aid on the basis of entitlement. Social assistance is
merely a benefit given for the purpose of helping those in financial difficulty to
survive on a day to day basis. As the Complainant had survived financially from
1993 to 2001, she could only receive six months arrears – the maximum
prescribed time limit for arrears given in respect of social assistance.

5.

The Investigating Officer assigned to the Complainant’s case made an

appointment with the Manager of the Social Assistance Unit, to discuss the
information recorded in the Complainant’s file.

6.

In September 1993, a declaration signed by the Complainant read “I have

no changes to report.” On the 8th April 1994 the Complainant signed another
declaration stating “there are still no changes to report…Any changes I will report
immediately.”

7.

However, these declarations did not include a list of the family members

residing in the Complainant’s home. Thus, it is possible that the Complainant had
informed the Department of Social Security that her son had died at any point in
the years 1993 and 1994, but that further to that fact, she had experienced no other
changes in her personal circumstances.
8.

Indeed, a supplementary benefits assessment form dated the 11th July

1994, listed the family members residing in the Complainant’s home. In a list
entitled ‘dependent children’, the Complainant’s son appeared as follows: “name
(deceased)”. Pursuant to that date, his name was not included in any future
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supplementary benefit assessment forms. As such, it is worrying to note that he
was recorded as a wage earner up until the year 2001. Clearly, the Department of
Social Security had information as to the fact that the Complainant’s son had
passed away on some date before July 1994.

9.

The Ombudsman concluded that there had been maladministration in this

case. The Department of Social Security had recorded, on file, the Complainant’s
son was deceased as from 1994, but had included him as a wage earner until
2001. Furthermore, the Department had alleged that the Complainant had not
informed them of her son’s death, when it was evident that information as to her
son’s passing had been relayed to them either by the Complainant herself or some
other source.

10.

The Ombudsman was concerned to note that this clear oversight on the

Department of Social Security’s part had resulted in the Complainant suffering
from more financial hardship than she should have, in accordance with the social
assistance guidelines. The Complainant should have been in receipt of the house
holders rate (£29.10) for periods when her daughter was unemployed and residing
with her.

Instead, she was given £21.05 per week.

In view of this, the

Ombudsman made the recommendation that the Department consider paying the
Complainant arrears as from July 1994 the date at which her bereavement was
made known to the Department of Social Security.

11.

The Ombudsman was very pleased to note that, on informing the

Department of Social Security of the conclusions arrived at on completing the
investigation, immediate action had been taken to redress the Complainant’s
grievance. The Department decided to pay the Complainant arrears as from 1994,
a sum totalling £1,936.15. The Ombudsman was satisfied that the wrong had
been put right. With this observation, the Ombudsman closed the case.
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CASE NOT SUSTAINED
CS/308
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR REFUSING THE COMPLAINANT’S APPLICATION FOR SOCIAL
ASSISTANCE
1.

The Complainant claimed that he applied for unemployment benefit when

his contract with the Tourism Office ended. He was working as a lifeguard
throughout the summer months after finalising his studies in UK. His contract was
only on a short-term basis and ended on 30th September 2001. He alleged that he
was actively looking for a job prior to this but on finding himself without an
income once his contract was terminated, he thought he might be entitled to
benefits.

2.

The Complainant asserted that when he made some enquiries he was

verbally informed by a Clerk at the counter that he was not entitled to
unemployment benefit as he had only worked for three months. Instead, he was
advised to apply for social assistance. The Complainant subsequently filled in the
relevant form but when he handed it in the Executive Officer for social assistance
informed him that he was not entitled to it as he had only paid 14 weeks of social
insurance contributions.

3.

The Complainant claimed that he immediately queried this, as he was sure

that he had more, but it was only when he went back home and got his insurance
card that he was able to confirm that he had in fact paid 15 weeks. He
immediately informed the Executive Officer for social assistance , but was told
that he was still not entitled to unemployment benefits, as he had not been signing
a document at the Employment Service.

4.

The Complainant says that he complained that he was unaware of this

practice and had been actively seeking employment on his own accord. The
Complainant claims he told the Officer that he would register at the Employment
Service on a daily basis as he had been doing with a private company in Gibraltar,
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but the Officer still told him that he had to wait three months before he would be
eligible to apply for social assistance again.
5.

The Complainant stated that he was not issued with anything in writing

regarding the outcome of his application for social assistance.

6.

In a letter dated 12 December 2001, the Social Security Manager made the

following comments on the Complainant’s complaint:
“Social Assistance is payable to unemployed persons who have previously
worked in Gibraltar for not less than 13 weeks in the 12 months prior to
the application. The Complainant submitted a claim on 23 October 2001,
at the time he did not satisfy this condition and payments were not
effected.
It was later established that he had worked for 14 weeks during the
summer and therefore he was eligible to receive social assistance for
periods of unemployment. On 26 November [the Complainant] took up
employment with Newcote Services Ltd (Victor Chandler).
The Complainant has been informed that we will be paying him social
assistance from the date of his application to the date he started work. He
has been asked to come to this department to collect payment of £73.50
(i.e. 5 weeks at £14.70).”

7.

The Supplementary Benefits Scheme 1997 contains the following

guidelines:
“Persons not living alone
Over 65

Under 65

(a) If living with persons not on SB

21.40

14.70

-Non

H-H”
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8.

The Complainant was living with his parents, who were not on social

assistance. He was under 65 and he was not a householder. Therefore his
corresponding rate of social assistance was £14.70 per week.

As he was

unemployed for a period of 5 weeks, he was entitled to £73.50 (£14.70 x 5 =
£73.50).

9.

The Complainant made an application for social assistance on the 23rd

October 2001, which was refused as a result of a dispute regarding the number of
weeks of employment undertaken by the Complainant throughout the summer.
However, when it was established that the Complainant had worked for 14 weeks
throughout the summer and was entitled to social assistance, arrangements were
made for social assistance to be paid retrospectively for the 5 weeks the
Complainant had been unemployed.

10.

The Complainant was going to receive retrospective social assistance

payments for the 5 weeks that he was unemployed, at the rate corresponding to
his personal circumstances.

11.

The Complainant himself was pleased at the outcome of his case. The

Ombudsman considered that there had been no maladministration in this case,
though he urged the Department of Social Security to carefully check the facts
underpinning a refusal to award an applicant social assistance before the decision
to refuse such an application was made.With this observation, the Ombudsman
closed the case.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/311
COMPLAINT MADE AGAINST THE DEPARTMENT OF SOCIAL
SECURITY FOR TAKING OVER 5 MONTHS TO REPLY IN WRITING
1.

The Complainant felt aggrieved after the Department of Social Security

took over 5 months to reply in writing. The Complainant was born in Gibraltar on
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1 May 1917. At all material times the Complainant had been in lawful receipt of
her Old Age Pension totalling £75.00 per month. In May 2001 the Complainant
married her present husband. Ever since the age of 60 the Complainant had been
in receipt of a United Kingdom national pension totalling £250 per month, which
she omitted to disclose to the local social security authorities.

2.

However, after the Complainant married her present husband in May

2001, the Social Security Department (“the Department”) withdrew all future
payments. In view of this, on or about July 2001 the Complainant had a meeting
with the Executive Officer from the said Department. The Complainant alleged
that she was told verbally the reason why she was not entitled to any more
payments under the local fund, however, the Complainant demanded a written
reply, detailing the reason(s) why her payments had been frozen. The Executive
Officer noted that she had looked under the Complainant’s maiden name, instead
of her married names. However, there where no traces of records under any of
those names proving that the Complainant had contributed towards the Social
Security fund or any other fund hereinafter referred to. It had been noted by the
Ombudsman that the Executive Officer had spoken to the Complainant on a
previous occasion after the said officer had given an undertaking to provide them
with a written reply, but this was not sent. The Officer in question later explained
to the Ombudsman that she thought that the verbal explanation had been
sufficient.

3.

The Complainant alleged that she had been waiting for a written reply for

over 5 months and that no letter had ever been forthcoming. Throughout this saga
the Complainant felt frustrated at the lack of courtesy shown to her by the
Department.

4.

The Office of the Ombudsman wrote letters dated 3 December and 24

December 2001 respectively requiring the Department to write to the
Complainant explaining why her pension payments had been frozen. On 2
January 2002 the Department wrote back explaining their legal authority for
having terminated the payments to the Complainant.
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5.

The Ombudsman felt it was necessary to examine the provisions of the

Social Security (Closed Long – Term Benefits and Scheme) Ordinance, 1996,
hence section 14(4) (“the Ordinance”). In essence, the Ordinance states the
following “Where a widow entitled to an old age pension by virtue of her late
husband’s insurance remarries, the pension shall not be payable for any
subsequent period”. The Ombudsman noted that the Complainant, upon marrying
her present husband, had lost her entitlement to receive payments from her
previous late husband’s contribution to the Pension fund.

6.

The Ombudsman felt that there had been an act of maladministration

involving delay. The Ombudsman took the view that a delay of over 5 months to
receive a written reply was inordinate and unreasonable in the circumstances.
With those comments the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/322
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR NOT ALLOWING THE COMPLAINANT TO REPAY THE SOCIAL
SECURITY CONTRIBUTIONS OWED BY HIM AND FOR NOT BEING
GRANTED NEITHER MINIMUM INCOME GUARANTEE NOR A
COMMUNITY CARE PENSION
1.

The Complainant felt aggrieved because the Department of Social

Security (DSS) did not allow him to repay Social Insurance arrears owed by him.
Making these repayments would have entitled him to receive a full old age
pension. He further complained that he had not been granted either Minimum
Income Guarantee or a Community Care pension.

2.

The Complainant reached the statutory retirement age in 1998. When he

applied to the DSS for his old age pension he was informed that between the years
1959 and 1965 his Social Insurance payments had not been made and he would
therefore not receive a full pension.

3.

Both the Complainant and his former employer did not know why the

Social Insurance contributions had not been made during those years. The former
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employer claimed that at the time he had not been aware that the payments had
been outstanding. The Complainant approached the DSS in order to pay the
missing contributions but the DSS allegedly refused to accept the payment.
The DSS agreed with the above, explaining that the law as it then stood

4.

exempted those earning more than £500 p.a. from having to make Social Security
contributions. The DSS presumed that this was the case with the Complainant.
In January 1975 persons residing in Gibraltar were given the opportunity

5.

to pay all arrears of contributions and thus qualify for a full pension. The
Complainant was living in Spain at the time so this opportunity was not available
to him.

6.

Section 7B of the Social Security (Closed Long-Term Benefits & Scheme)

Ordinance 1996 states as follows
“7B (1) Every person who was required to be insured under the 1955
Ordinance on the 6th January 1975 but who was not so insured at any
period of time prior to that date may elect to pay all arrears of
contributions --- in respect of any period of time during which he was
employed but not compulsorily insured prior to & until the 5th January
1975.”

7.

Section 3 of the 1955 Social Security (Insurance) Ordinance sets out who

is required to be insured.
“3 (1) Subject to the provisions of this Ordinance, every person who on or
after the 6th January 1975 isunder pensionable age; and
either self-employed or in insurable employment under the Social Security
(Employment Injuries Insurance) Ordinance shall be insured under this
Ordinance-----“.
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Section 3 of the Social Security (Employment Injuries Insurance)

8.

Ordinance defines ‘insurable employment’ as:
“---- any employment in Gibraltar ----- by virtue whereof a person is an
employed person under this Ordinance----“
What emerged from the statutes is that people under pensionable age who

9.

were either self-employed or in insurable employment in Gibraltar in January
1975 were entitled to pay their arrears. At the relevant time the Complainant was
employed in Spain so he was not entitled to do so.
The second part of the complaint dealt with the Complainant not being

10.

entitled to Minimum Income Guarantee (MIG). MIG is an administrative
arrangement made by the Government of Gibraltar for the residents of Gibraltar
whereby people with an income below a specified level are entitled to a financial
supplement. The Complainant was not a resident of Gibraltar. He was therefore
not entitled to this.
The third part of the complaint involved his not being entitled to a

11.

Community Care pension. The Ombudsman pointed out that Gibraltar
Community Care is a registered charity and as such the Public Services
Ombudsman Ordinance does not give the Ombudsman the jurisdiction to carry
out an investigation into it. However, the object of this charity is limited to
helping persons permanently living in Gibraltar and the Complainant lived in
Spain.

12.

The Ombudsman expressed the view that the Complainant would only

have been entitled to repay his arrears if he had been employed in Gibraltar on the
5th January 1975 or alternatively if he had been self-employed. (The statute
specifies ‘in Gibraltar’ only as regards employment but not as regards selfemployment).

13.

The Ombudsman sympathised with the Complainant at his not being able

to pay his arrears and at his not being entitled to receive neither MIG nor a
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Community Care pension. Notwithstanding this the Ombudsman concluded that
there had been no maladministration on the part of the Department involved.

CASE NOT SUSTAINED
CS/327
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR DELAY IN ANSWERING LETTERS AND FOR NOT GIVING THE
COMPLAINANT THE LEVEL OF ASSISTANCE HE THOUGHT HE
WAS ENTITLED TO
1.

The Complainant approached the Ombudsman with a complaint against

the Department of Social Security (the DSS) for what he perceived was their
delay in dealing with and replying to his application for Social Assistance and
also for not giving him the level of benefit he thought he was entitled to.

2.

On 17th December 2001 the Complainant applied to the DSS for Social

Assistance on the grounds that he was unable to work due to an injury sustained
during the course of his employment. He was only given his first payment, the
sum of £28.20, over a month later on 7th February 2002. The Complainant alleged
that it was unreasonable to make him wait such a long period of time. He further
alleged that the said sum, which was a monthly payment, was inadequately low.
His wife worked part time in a supply capacity and he had a twelve-year-old
daughter.

3.

In their response to the complaint the DSS explained that the application

had been made on the 14th January 2002 and not on the 17th December 2001 as
alleged by the Complainant. When the application was handed in, the
Complainant was told to bring his payslips to the DSS and he only did so on the
7th February 2002, the same day that he received his first payment.

4.

As regards the sum in question the DSS explained that were the

Complainant’s wife not working the most the Complainant would have received
would have been £65.85. However, his circumstances being what they were he
was receiving what was due to him by law.
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5.

The Ombudsman sympathised with the Complainant’s predicament and

wished him a speedy recovery. He took note of the fact that the Complainant had
not contradicted the DSS’ response to the complaint and ruled that there had been
no maladministration.

CASE PARTLY SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/332
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR NOT ANSWERING LETTERS AND FOR EMBARRASSING THE
COMPLAINANT IN PUBLIC
1.

The Complainant approached the Ombudsman with a complaint against

the Department of Social Security, the DSS. She appealed to the DSS against their
decision not to grant her mother Minimum Income Assistance and she
complained that her letters on the subject were not answered. She also complained
that she was not treated with the respect due to a member of the public.

2.

The Complainant applied to the Department of Social Security (“the

DSS”) for Minimum Income Assistance on behalf of her elderly mother. The
application was denied on the grounds that her mother lived with her daughter, the
Complainant, and with her granddaughter. The Complainant appealed by letter
against this decision on 29th March 2001, arguing that her mother could not live
alone precisely because of her low pension. Having received no reply, she wrote
again on 28th April 2001. She wrote again on 10th December 2001 and having
received no answer to her previous two letters she took the letter to the relevant
department by hand. At reception she called for the official in question, intending
to give her the letter personally. When the said official made her appearance and
saw what the matter was she allegedly shouted at her in front of those present,
saying there was no need for her to have been called down, and the letter could
have been left at reception. The Complainant said she was very embarrassed and
left the scene before she became tearful.
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3.

The DSS admitted to the exchange of correspondence described by the

Complainant and explained that on receipt of the letter asking that her case be
reviewed they indeed reviewed her case and reverted to her with their decision on
19th December 2001. As regards the embarrassing encounter that allegedly took
place, an internal investigation was carried out by the department in question and
the allegations could not be substantiated.

4.

This complaint raised three issues. The first was the one regarding the

Minimum Income Assistance. The second issue involved a problem that
unfortunately is quite widespread within the Public Service, the failure to answer
letters received from the general public and the third issue, if true, would have
been a very serious matter indeed, this being a Public Servant shouting at a
member of the public and embarrassing her in public.

5.

The Ombudsman concluded that the first aspect of the complaint, the

refusal to give Minimum Income Assistance to the Complainant’s mother, was
straightforward enough. To be entitled to Minimum Income Assistance the
applicant must fulfil the following criteria:
he or she must be over the age of 60,
does not work,
lives in Gibraltar,
alone,
earns less than £85.00 per week.

6.

The grounds for the Complainant’s appeal were that her mother could not

live alone because of her low income and the DSS said she was not entitled to
assistance precisely because she lived with her daughter. The Ombudsman
sympathised with the Complainant’s predicament but took the view that this part
of the Complaint could not be sustained. To be eligible to receive the allowance
the applicant would have had to live alone and this was not the case.

7.

The second matter raised by this complainant is a problem that prevails at

all levels of the public administration in Gibraltar. Members of the public all too
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often complain to the Ombudsman about public officials, elected and otherwise,
not answering letters or taking a long time in doing so. The pattern that emerges
from an entire series of complaints received by the Ombudsman is that on many
occasions letters from the public are either not replied to or the answers take an
inordinate length of time. This behaviour from public servants is not acceptable
and totally unethical. Public servants must understand that however trivial the
request might appear to be in the eyes of the official concerned, the matter is of
unique importance to the member of the public making the request, and his/her
letter must be answered as promptly as possible and detailed explanations given.
The Complainant asked for her case to be reviewed on 29th March 2001 and
having received no answer or acknowledgement wrote again on 28th April and
again on 10th December. The DSS explained that they reviewed the case and
answered her on 19th December. The Ombudsman could not understand why it
took the department seven months to review such a simple case.

8.

The Ombudsman ruled that this part of the complaint regarding delay in

giving a reply was sustained.

9.

With regards the third complaint, the one involving the alleged abusive

behaviour on the part of the civil servant, the Ombudsman was unable to fully
verify the allegation. The DSS carried out an internal investigation but said they
had been unable to establish confirmation of the Complainant’s allegations. The
Ombudsman concluded that having no evidence to support either side this part of
the complaint could not be sustained. However the Ombudsman pointed out that
he would be keeping an eye on the subject of the complaint.

10.

Although not directly relevant to the actual complaint, the Ombudsman

thought it pertinent to highlight the human aspect in this matter. The
Complainant’s mother had been living and working in Gibraltar for the past
thirty-five years. She had paid all her dues to society and considered Gibraltar her
home. Her daughter, the Complainant had known no other home other than
Gibraltar. She had acquired British citizenship, married a Gibraltarian (she was
now separated) and only gave birth to her daughter in Morocco because she was
forced to do so by the immigration authorities in Gibraltar. The Complainant’s
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daughter had never been to Morocco, had done her schooling in Gibraltar and
Gibraltar was her home for all intents and purposes. Unlike other Moroccans
working in Gibraltar, the Complainant’s mother was originally Turkish and not
Moroccan. According to the Complainant they had absolutely no connection with
Morocco. Being British and not Gibraltarian in the case of the Complainant, and
an alien in the case of the mother, they found themselves in an unenviable
situation. On the one hand Gibraltar was their home but on the other many rights
and benefits were, at the time of writing, denied them because they were not
registered in the Register of Gibraltarians. The mother had to subsist with an
income of £104 monthly, something impossible to do if you are forced to rent
accommodation in the private sector, yet she was not entitled to be entered on the
housing list because she was an alien and even after thirty-five years she still had
to renew her visa every six months. The Ombudsman felt their situation was
untenable, not befitting a modern democratic society and a member of the
European Union.

11.

On the question of delay the Ombudsman said that the public

administration must exercise a duty of care and hence it is totally unacceptable
that members of the public who approach any government department, the DSS in
this occasion, be kept waiting for months on end to obtain a reply to their letters.
The Ombudsman put it to the department that it must ensure that members of the
public obtain prompt and quality replies to their letters.

12.

As regards the underlying problem of the Complainant the Ombudsman

was of the opinion that the relevant authority should act sympathetically should
she wish to regularise her situation in Gibraltar.

13.

With this general observation he concluded his report.
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CASE NOT SUSTAINED
CS/350
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR NOT GRANTING THE COMPLAINANT A FULL WIDOW’S
PENSION
1.

The Complainant approached the Ombudsman complaining that she was

not being paid a full Widow’s Pension. She also alleged that her late husband had
never applied for Invalidity Credit because a clerk at the Department of Social
Security (DSS) had wrongly advised her that such a thing did not exist in
Gibraltar.

2.

The Complainant’s late husband worked with the MOD for fourteen and a

half years, starting in 1969 and retiring on medical grounds in 1983 when he was
thirty-one years old. He passed away in January 2001 at the age of fifty. In 1985
the Complainant allegedly went to the DSS to inquire about Invalidity Credit,
which if granted to him would have relieved him entirely or partially from the
duty to pay Social Insurance contributions. The Complainant claimed that the
clerk at the DSS, whose appearance she described in detail more than 17 years
later at the time of writing, told her that there was no such benefit in Gibraltar. As
a result she did not pursue the matter any further.

3.

The records of the DSS show that from a maximum of thirty years worth

of contributions, which is what would have been necessary for her to receive the
full Widow’s Pension of £207.95 per month, the husband only paid ten years. It
also transpired that even though the husband actually paid over fourteen years
worth of Social Insurance contributions, only ten years were considered for
pension purposes. The Complainant thus received £83.10 per month instead of
£207.95. If the husband had applied for and been granted Invalidity Credit, he
would have been relieved of the duty to pay contributions during the long years of
his illness or alternatively the contribution rate would have been reduced and his
widow would have been granted a full or at least a higher pension.
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4.

This complaint had two parts. The first was the Complainant’s unease at

the low level of Widow’s Pension she was receiving. The Ombudsman
investigated

the

matter

and

he

concluded

that

there

had

been

no

maladministration. The Ombudsman sympathised with the Complainant’s
financial predicament but he said that she was receiving what was due to her
based on her late husband’s Social Insurance contributions throughout his
working life.

5.

The second part of the complaint gave rise to great concern. The

possibility that the Complainant’s allegations might be true and that her late
husband did not claim Invalidity Credit just because a clerk at the DSS had
misinformed him was troubling. The Complainant clearly remembered the clerk
in question; she could easily describe him and stated that he had worked for a
while in another Government department, although at the time of writing she
confessed that she had not seen him for a while. The Ombudsman carefully
considered the Complainant’s allegations and came to the conclusion that he
found it hard to believe that the Complainant had fabricated her encounter with
the clerk at the DSS. The way she had described the encounter and the details
with which she had depicted the clerk in question made it very probable that she
was telling the truth. However, the passage of time and the impossibility of
verifying the allegations made them very hard to investigate.

6.

The DSS confirmed that the Complainant never did make an official

application for Invalidity Credit in respect of her husband and explained that even
if she had, he would not have been eligible. Section 11(6) of the Social Security
(Contributions) Regulations says:
“--- wherean insured person satisfies Condition V or Condition V of the Schedule;
and
as a result of physical or mental incapacity, the insured person is totally
incapable of work; and
the Director is satisfied that such incapacity is permanent-
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a contribution as an employed person or as a self-employed person, as the
case requires, shall be credited to the insured person for any week of
incapacity for work.
Condition V:
“That not less than twenty-six contributions ---have been paid by or credited to
the insured person in respect of the contribution year immediately preceding the
benefit year which includes the relevant week.”
Condition VI
“That not less than ten contributions, --- have been paid by or credited to the
insured person in respect of the thirteen weeks immediately preceding the
relevant week.”

7.

To be entitled to Invalidity Credit the Complainant’s late husband need

have paid either not less than twenty-six contributions in the preceding
contribution year or else at least ten contributions in the thirteen weeks
immediately preceding the claim for Invalidity Credit. Additionally the applicant
had to be totally and permanently incapable of work by reason or physical or
mental incapacity. In 1984 the Complainant’s husband satisfied the condition as
to the number of contributions but not the requirement as to incapacity. A medical
report dated May 1985 certified that the gentleman in question was fit for clerical
work. In later years he probably did satisfy the incapacity requirement but not the
contributions one.

8.

Having considered the response of the DSS to his investigation the

Ombudsman concluded that the complaint could not be sustained. The
Ombudsman expressed his sympathy to the complainant but he said that there had
been no maladministration.

9.

With these comments the Ombudsman closed the report.
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CASE NOT SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION
CS/353
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR NOT BACKDATING OLD AGE PENSION PAYMENTS BEYOND
THE STATUTORY SIX MONTHS PERIOD
1.

The Complainant approached the Ombudsman explaining that she was

now 62 years old and she had only recently found out that she had been entitled to
an old age pension from the Department of Social Security (the DSS) ever since
her 60th birthday. She alleged that she had been wrongly advised by the DSS two
years previously and she complained that because of this wrong advice she had
not applied for her old age pension when she had been entitled to it. The DSS, she
said, should agree to backdate her old age pension beyond the statutory six
months.

2.

The Complainant reached pensionable age on 19 April 2000. She claimed

that just before her sixtieth birthday she went to the DSS to enquire about her
pension and she was told that since she had been paying the reduced Married
Women’s Allowance instead of the standard Social Insurance rate she would only
be entitled to her pension when her husband reached pensionable age in January
2002. The Complainant went to the DSS once again in January 2002 to be told
that since she had paid the standard Social Insurance rate in the years prior to her
marriage she would have been entitled to an old age pension in her own right as
from 19 April 2000. However, since she had not been claiming her pension
Regulation 7(2) of the Social Security (Closed Long-Term Benefits) (Claims and
Payments) Regulations 1996 provided that she could only receive six months in
back payment. The Complainant objected to this, saying that since she had been
wrongly advised by the DSS it was only just that she be paid the entire sum not
claimed by her as a result of this wrong advice. She further objected to the fact
that the DSS did not notify people of their new right to receive a state pension
when they reached the age of sixty or sixty-five. The Complainant informed the
Ombudsman of her opinion that the DSS should notify new pensioners of their
newly acquired right.
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3.

The DSS responded to the Complainant’s accusation by denying that she

had ever enquired about her pension in April 2000. It said that had she done so
she would have surely been informed that she was entitled to a pension, adding
that it had no legal duty to notify would be-pensioners of their newly acquired old
age pension rights. The DSS further explained that its archives were not
computerised and it did not have the manpower to do go over all of the records to
determine who would be reaching pensionable age during the course of the year.

4.

The Ombudsman investigated the Complainant’s claim that she had been

wrongly advised by the DSS and declared that it was her word against that of the
Department and consequently he had been unable to verify her allegation. The
Ombudsman concluded that having no evidence to support either side the
complaint could not be sustained. However he was of the opinion that Regulation
7 of the Social Security (Closed Long-Term Benefits) (Claims and Payments)
Regulations 1996 should be repealed. He accepted the position of the DSS that it
did not have the manpower to notify people on their reaching pensionable age that
they were now entitled to their old age pension, however those that for whatever
reason had not claimed their pensions should not be penalised like the
Complainant had been. The Complainant had not claimed her pension in April
2000 because of a misunderstanding, which unfortunately for her she could not
verify. It was wrong declared the Ombudsman, to penalise her by denying from
her all or any part of the money that was rightfully hers.

5.

The Ombudsman was sympathetic to the Complainant but he said, such a

serious allegation as made by her against a government department had to be
substantiated and in the absence of any evidence he had no option but to dismiss
the complaint. He recommended however that Regulation 7 of the Social Security
(Closed Long-Term Benefits) (Claims and Payments) Regulations 1996 should be
repealed. The back payments claimed by the Complainant was money she had
earned by paying Social Insurance contributions all of her working life and there
was no reason why she or anybody else should be penalised for not claiming it in
time. This regulation opined the Ombudsman was unfair and it should be
repealed. With these words the Ombudsman closed the report.
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CASE NOT SUSTAINED
CS/358
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR REDUCING AND SUBSEQUENTLY ELIMINATING HER SOCIAL
ASSISTANCE PAYMENTS
1.

The Complainant approached the Ombudsman claiming that her Social

Assistance payments were first wrongly reduced and subsequently totally
eliminated. Her argument was that the Department of Social Security (DSS) was
defaulting in its duty to grant her weekly Social Assistance benefits.
2.

The Complainant is married with five children; the eldest aged 12 and the

youngest 8 months. Her husband is a Spanish national who was unemployed and
unfit for work due to injuries sustained in a motorcycle accident. His sole income
was the equivalent of £105 per week in the form of invalidity benefit paid by the
Spanish Instituto Nacional de Seguridad Social (the Instituto). The Complainant
applied for Social Assistance and it was granted to her in February 1990. In her
application she reported that she was separated from her husband and that her
weekly income was therefore below the qualifying sum of £88.35. Eventually the
DSS learnt that the Complainant was in fact cohabiting with her husband contrary
to what she had led the Department to believe, and therefore her weekly income
exceeded the stipulated sum. On 15 March 2002 the husband signed a declaration
whereby he confirmed that he had been residing with his wife for the past six or
seven months. He also declared that his monthly allowance from the Instituto
amounted to the monthly sum of 500 Euros (£310 approximately) and he agreed
to notify the DSS if his income changed in any way. The Social Assistance
payments were consequently reduced from £73.90 per week to £53.35. On 19
March 2002 the DSS wrote to the Instituto asking them to confirm the sum
received by the husband in the form of social benefit. In their answer received by
the DSS on 23 April, the Instituto confirmed that the husband received the daily
sum of 23.71 Euros, (165.97 Euros per week). This sum amounted approximately
to £105 per week, well in excess of the £88.35 limit. The DSS cancelled the
Complainant’s Social Assistance and notified her that they would not involve the
fraud squad out of regard for her young children.
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3.

The Ombudsman was concerned that the accusations made by the DSS

were of a very serious nature and that he never had the opportunity to hear the
Complainant’s side of the story because she never returned to the Ombudsman’s
office when asked to do so. However, the Ombudsman was satisfied that the facts
as set out above were put to the Complainant and she chose not to comment of her
own free will.

4.

The Ombudsman concluded that the complaint was unjustified and not

sustainable. With these words he closed the report.

CASE PARTLY SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/367
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR NOT GRANTING THE COMPLAINANT WHAT ARE KNOWN AS
THE OVER SIXTY CREDITS’ AND FOR NOT DEMANDING FROM
COMMUNITY CARE LTD. THE FULL RATE OF SOCIAL INSURANCE
CONTRIBUTIONS AND AGAINST THE OFFICE OF THE CHIEF
MINISTER AND THE OFFICE OF THE MINISTER FOR SOCIAL
AFFAIRS FOR INORDINATE DELAY IN REPLYING TO HIS
CORRESPONDENCE
1.

The Complainant turned to the Ombudsman complaining that the

Department of Social Security (the DSS) was denying him the Over Sixty Credits
to which he felt he was entitled. He also explained that according to his contract
of employment with Community Care Ltd the employer would have been liable to
pay the full rate of Social Insurance on his behalf but he claimed that the DSS had
not demanded the full rate from the employer. He further complained against the
Offices of the Chief Minister and of the Minister for Social Affairs for inordinate
delay in replying to his correspondence.

2.

The Complainant retired after 35 years in the Civil Service at 53 years of

age without having met the contribution requirements necessary to be eligible for
a full old age pension on reaching retirement age. During the ensuing seven years
he did not pay any Social Insurance contributions, voluntary or otherwise. When
he reached the age of 60 he was employed as a Community Officer by
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Community Care Ltd and remained in this position until he reached the state
retirement age of 65. The Community Care application form, which was signed
and dated by the applicant, set out the conditions of employment one of which
was that the Officer was expected to perform 20 hours community work per week.
According to law, any employment that is for more than 15 hours per week
requires the employer to pay a full Social Insurance contribution on behalf of the
employee. When the Complainant applied to be a Community Officer with
Community Care Ltd he was counting on another five years worth of full rate
contributions, which would have entitled him to an increased pension threshold.
When he reached the age of 65 however, he discovered to his surprise that the
DSS together with the employer were claiming that he had only worked for less
than fifteen hours per week and had therefore not been entitled to full
contributions being paid on his behalf. The Complainant approached the
Ombudsman complaining that the application form he had signed was in fact a
contract and as such what should have been taken into account were the number
of hours set out in the contract as opposed to the number of hours he actually
worked. The DSS countered that it was not a contract because there was no
intention to create legal relations. The full rate had therefore not been payable.

3.

The Complainant also accused the DSS of wrongly depriving him of the

Over 60 Credits. The Complainant retired in 1985 and in 1988 the Social Security
(Contributions) Regulations were amended to create what are known as the Over
60 Credits. Under the provisions of the new Section 11A the Social Security
account of an unemployed 60-year-old man who has paid not less than 104
contributions between the ages of 55 and 60 is automatically credited with a
Social Insurance contribution every single week until he reaches 65. The
Complainant retired aged 53 and he claimed that had he known that by paying
two years of voluntary contributions he would have become entitled to five years
worth of credits he would have seriously considered paying the voluntary
contributions. The way things were done, claimed the Complainant, meant that
the average Gibraltarian, who has probably never heard of the Gibraltar Gazette,
has no way of getting to know about any new legislation such as Section 11A of
the Social Security (Contributions) Regulations. The Complainant explained that
the DSS should have published a press release notifying the general public of the
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new regulation and its potential effect on their lives. Since this had allegedly not
been done, alleged the Complainant, it was wrong to deprive him of the benefit
provided by this legislation.

4.

The Complainant also raised the matter of his correspondence with the

Offices of the Chief Minister and the Minister for Social Security. He complained
that during the past two years he carried out what he described as a one-sided
correspondence with the Offices of these two elected officials both of whom he
claimed took an inordinately long time in answering his letters.

5.

The Ombudsman first considered the claim that the full Social Insurance

contribution should have been paid on his behalf. The employer and the DSS were
of the opinion that the document in question was not a contract and that there was
never any intention to create legal relations. The Ombudsman looked at the
relationship between Community Care Ltd and its employees and accepted that it
was not the tight, regulated relationship that generally exits between employer and
employee; however there clearly was such a relationship between them. The
Complainant was paid a monthly salary and he was entitled to and given two
weeks annual paid leave as specified in the disputed document. Clearly this
question would be for a court of law to settle. The Ombudsman informed the
Complainant that if he felt that the DSS was wrong in its interpretation of the
document in question his only recourse was the civil courts.

6.

The Ombudsman then considered the claim for entitlement to the Over 60

Credits and declared that the Department of Social Security could not possibly be
expected to notify people individually of any changes in Social Security
legislation. The Department had neither the legal duty nor the manpower to carry
out such a task. The Ombudsman stressed the words ’legal duty’ meaning that
they did not have a legal duty to notify the general public but they did have a
social and moral duty to notify people like the Complainant who would have been
very interested in the provisions of Section 11A but who had no way of getting to
know about it. His investigation revealed that the matter of the new Over 60
Credits was communicated to the public via a press release on 8 June 1988 and on
the following day the Gibraltar Chronicle published a detailed article based on the
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information published in the press release. It was reasonable to assume that other
newspapers as well as GBC also reported this news item. The Ombudsman was
convinced that the DSS had done all that was within its power to notify the public
of the new regulation. The Complainant claimed that had he known about the new
Section 11A of the Social Security (Contributions) Regulations he would have
seriously considered paying voluntary contributions for two years before turning
60, thus becoming entitled to five years’ worth of credits. The Ombudsman
rejected this argument and pointed out that even if he had read the press on the 9
July 1988 he would have still not had an automatic right to start paying voluntary
contributions.

Section

4

of

the

Social

Security

(Open

Long

Term

Benefits)(Voluntary Contributions) Regulations provides that:
“The time within which a person shall give notice that he desires to be a
voluntary contributor shall be the period of twelve months after the
contribution week during which he was last engaged in employed
contributor’s employment ---- or such longer period as the Director,
having regard to the circumstances of the particular case, may allow.”
The Complainant retired in 1985. When this Section 11A came into effect

7.

in 1988 he no longer had an automatic right to pay voluntary contributions and at
the time of writing, over thirteen years past his date of retirement, one could not
know whether the Director would have used his discretion in the Complainant’s
favour.

8.

The Ombudsman dismissed this part of the complaint, but, he stressed, the

fact remained that the Complainant had not applied to pay voluntary contributions
because he had not been aware of the existence of the new Over 60’s regulation.
This was unfortunate, pointed out the Ombudsman, but the Complainant should
have made enquiries as to his pensions forecast. Had he done so he might have
been informed that the Director could have exercised his discretion in his favour
and he would have been updated as regards the new Section 11A.

9.

The Ombudsman then dealt with the issue of delay in responding to the

Complainant’s correspondence. What constitutes delay varies from department to
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department. A department with a heavy workload such as the Office of the Chief
Minister will reasonably take longer to answer a letter than another Government
department with a lighter workload. What would constitute delay say for one of
the Government agencies would not be a delay for the office of the Chief
Minister, this because the latter’s workload has to be taken into account. However
even very busy departments such as the offices of the Chief Minister or the
Minister for Social Affairs are subject to the rules of good administration and if
they see that they will not be able to deal with a particular matter in the near
future they should send the Complainant a holding letter, possibly telling him/her
up to how long it would be before they would receive a substantive answer. The
Complainant met the Chief Minister regarding this matter on 25 June 1999 and on
19 July 1999 the matter was referred to the Department of Social Security for
consideration and comments, which were duly received at the end of September.
On 3 September 1999 the Complainant wrote to the Chief Minister’s Principal
Private Secretary asking to be updated regarding any developments. On 6
September the Principal Private Secretary informed the Complainant that the
matter in question raised difficult issues with potentially wide ranging
repercussions that required careful analysis and it was being looked into by the
Head of the Department in question. The Complainant wrote again on 19 March
2000 and 2 May 2000. Finally by letter dated 24 May 2000 he was informed that
the matter had been passed on to the new Minister for Social Affairs.

10.

The Complainant had a meeting with the Minister on 12 December 2000

who listened to him very attentively and said that she would refer the matter to the
Chief Minister for consideration. On 19 March 2001 he wrote to her office asking
about developments and he wrote again on 11 July 2001. The Complainant only
received a letter from the Principal Secretary for Social Affairs after the
Ombudsman intervened on 1 August 2001. In 18 months the Office of the
Minister for Social Affairs did not find the time to write to the Complainant not
even once. The Chief Minister’s Principal Private Secretary pointed out that the
Complainant was informed from the very beginning that the matter was being
looked into but as the law stood he had no case. This was also repeated by the
Principal Secretary of the Department of Social Security. However instead of
telling him that the matter was being looked into and keeping his hopes alive it
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would have been more appropriate if he had been told that nothing could be done
for him, thus closing the whole chapter.
11.

After considering all of the information the Ombudsman ruled that the

complaint could not be sustained. He had to stress however, that even though
answers had been given by the Office of the Chief Minister and by the
Department of Social Security, the latter in particular should not have kept his
hopes alive by saying or implying that the matter was under review. It would have
been more appropriate to have written to the Complainant a letter the tone and
contents of which implied and exuded finality. The Ombudsman pointed out that
it had to be taken into account that General Elections took place in February 2000
so the last months of 1999, being the run up to the General Elections, and the
period up to and following the elections, must have been particularly busy months
for all of the ministers concerned. As regards the issue of the contract the
Ombudsman said this was a matter for the courts to decide and the Complainant
would have to decide whether to pursue that option. As for the matter of the Over
60 Credits the Ombudsman ruled that this part of the complaint could not be
sustained. He differentiated between this complaint and Report number 382. In
this case the matter was publicised by the DSS in a press release, which was duly
reported by the news media whereas in Report number 382 no such publicity was
given. The Ombudsman was convinced that the DSS had done everything within
its power to inform the public of the new regulation. With these words the
Ombudsman closed the case.

CASE PARTLY SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/378
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR REFUSAL TO FINANCE OR PART-FINANCE A MOTOR
SCOOTER FOR THE COMPLAINANT
1.

The Complainant was suffering from severe arthritis and was unable to

walk without the aid of crutches. Even with the crutches she still fell down from
time to time. The Complainant felt aggrieved because, being a pensioner with
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walking difficulties, the Department of Social Security (DSS) would not provide
her with (nor part-finance) a motor scooter. She also felt aggrieved because the
DSS would not give her an explanation in writing as to why they had turned down
her application.

2.

The Complainant came to the Office of the Ombudsman on 26th June

2002. Previously she had written a letter to the Chief Minister requesting some
financial assistance so as to purchase a motor scooter. An appointment was
arranged with the Principal Secretary for the Chief Minister who informed her
that he had passed on her letter to one of the Head Executive Officer’s (HEO) for
him to investigate. The HEO told her he had arranged for the Occupational
Therapist (OT) to draw up an OT report on her case. Although the report was
ready by March 2002 unfortunately no recommendation was made at that time. At
this point the Ombudsman was not investigating the case because there did not
appear to be any maladministration, however the Complainant was informed, by
the Ombudsman’s Public Relations Officer, that she was entitled to an
explanation in writing giving reasons for the refusal.

3.

The Complainant was at the time of writing in receipt of £178 per month

and £340 a quarter in the form of Government pensions. As a result of this she felt
that she could not afford a motor scooter so she appealed to the DSS for them to
part-finance the purchase.

4.

The Office of the Ombudsman was given a copy of the report compiled by

the Head Occupational Therapist (OT). This was the same as that given to the
DSS. The report raised some concerns as it referred to the danger of creating a
precedent for Government to buy motor scooters. The OT stated that the OT
department would in principle not carry out any more assessments for motor
scooters.

5.

The Ombudsman met with The Principal Secretary for the DSS and the

Head Executive Officer. There were three key issues under discussion, (1)
Government policy on motor scooters, (2) details pertaining to anyone who may
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had been provided with a motor scooter or part-financing for one and (3) what
funds, if any, had been set aside for this purpose.

6.

It was established that there was no specific Government policy relating to

motor scooters. In fact there was only a General Disability Grant – Contingencies
(GDG). Prior to the GDG there had been no government funding and disabled
persons had to appeal to charities if they needed facilities. The GDG was
originally introduced to cope with those disabled persons who were in need of
wheelchairs. Gradually this grant was extended to include other facilities, such as
bath hoists etc.
7.

There were only two persons who the DSS said had been provided with

motor scooters and both involved individuals with very severe disabilities (either
from birth or as a result of an accident). The Principal Secretary pointed out that
these were exceptional circumstances and because of this they had been approved.

8.

The allocated funds for the GDG for 2002/2003 was £30,000. This was for

the whole of Gibraltar for various disability types. However, there had been a
reduction in the grant when compared to previous years. The Ombudsman
discussed the matter with the Principal Secretary and the HEO, and was satisfied
with the explanations that they gave.

9.

After speaking with the Principal Secretary and HEO the Ombudsman was

informed that despite the contents of the OT report their decision not to provide
the motor scooter was not based on the contents of the said report. Indeed, the
Principal Secretary and the HEO expressed their concern over the manner the OT
report had been compiled. They said it should not have commented over the
significance of providing a motor scooter and should have restricted his report to
considering the severity of the Complainant’s disability.

10.

The Ombudsman appreciated that £30,000 for a General Disability Grant

could not provide for all those persons with disabilities in Gibraltar – as a result of
these restrictions the criteria for providing motor scooters was understandably
linked to the severity of the disability and the cost of the appliance required. A
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motor scooter would be in the region of £1,700 therefore it would be a substantial
sum, which would amount to over 5% of the total grant.

11.

The Ombudsman expressed the view that ideally every single person in

Gibraltar in need of a motor scooter should be given one by Government.
However, as in many other issues involving the legitimate needs of the
community, these needs would have to be satisfied or otherwise depending on the
financial resources available to Government, and on Government’s list of
priorities. The Ombudsman said that these were matters of policy over which he
had no jurisdiction.

12.

Notwithstanding the above observations the Ombudsman said that modern

technology had made enormous advances such as providing motor scooters which
did enhance the quality of life of the elderly and the disabled. He expressed the
view that in the same way as other advanced countries were already providing this
facility to its citizens, we in Gibraltar could also seriously consider doing
likewise. However, as previously stated this was a matter for Government to
decide, and the fact that motor scooters are not made available on request does not
constitute maladministration.

13.

As regards the explanation in writing that the Complainant requested, the

Ombudsman recommended that a letter, addressed to the Complainant, be written
containing an explanation with the reasons for the refusal to provide/part-finance
the motor scooter.
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CASE SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION
CS/382
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR FAILURE TO NOTIFY ABOUT CHANGES IN REQUIREMENTS
TO QUALIFY FOR THE CHILD WELFARE GRANT, FAILURE TO
INFORM IN WRITING HOW THE SUM THE COMPLAINANT WAS
OWED WAS REACHED AND FOR BEING ENTITLED TO SIX MONTHS
BACK-PAY ONLY
1.

The Complainant was aggrieved at not having been notified about changes

in requirements to qualify for the Child Welfare Grant. For not being informed as
to how the sum she received from the department had been worked out, and for
only being entitled to six months back pay.

2.

In 1992 the Complainant was informed in writing that she was no longer

entitled to family allowance as her total household annual assessable income
exceeded £20,000. Since then she had not been in receipt of any family allowance
payments.

3.

Some time in May 2002 the Complainant became aware that the

allowance was based on the condition that the total household annual assessable
income did not exceed £30,000. The Complainant felt that since her household
income had never exceeded this amount she should have been entitled to back-pay
as from when the entitlement criteria was changed, that is as from 1st August
1999. Furthermore, she was notified in writing that she was no longer entitled to
the allowance and felt that she should likewise have been informed when the law
was changed and she became an entitled person.

4.

The Complainant wrote to the Department of Social Security on 16th May

2002. On 25th June she still had no reply and sent a reminder. On 3rd July the
Complainant received a cheque (£270) in the post, however there was no letter or
note explaining how the sum of £270 had been reached. She felt it was very
unprofessional for the cheque to be sent without any explanations and for her to
be treated in this way.
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5.

On 10th July 2002 the Ombudsman wrote to the department requesting

information on Government policy regarding informing the public, firstly when
they are entitled, and secondly when they are not entitled to the grant. Also
requested was information on the criteria used to decide the amount a person
would be entitled to, a breakdown of the £270 cheque and policy on backpayments. Furthermore, the policies as regards informing individuals about the
reasons behind decisions and the breakdown of monies, with explanations
highlighting issues of importance were also sought.

6.

By letter dated 10th July 2002 the department explained that the Child

Welfare Grant is a non-statutory benefit, which as from August 1999 is paid to all
children (other than the first) – parents must have been established in Gibraltar for
at least 10 years and the child be lawfully present in Gibraltar.

7.

The department also explained that the grant is means-related and is paid

in full if the joint salary of parents is less than £30,000. For every £50 in excess of
£30,000 the grant is reduced by £1. Maximum back dating of the grant is six
months. Also included was a copy of the standard letters sent to applicants when
(a) they no longer qualify for the grant and (b) when their entitlement is reduced.
Finally, enclosed in the correspondence was a letter (allegedly also sent to the
Complainant – but not received with the cheque) explaining that every month
entitled the applicant to £30. The allowance was claimed on 24th June 2002, so
she was backdated as from 3rd December 2001. Together with the current month
of July it totalled £240, with an additional £30 Christmas bonus, thus totalling the
£270 that made up the cheque.

8.

On 11th July 2002 the Ombudsman sent a second letter to the department

seeking further information, together with some questions in the original letter
that had received no reply. The Ombudsman requested the department to explain
whether members of the public are informed when they are entitled to the grant.
Whether public statements are made through the issuing of press releases when
there have been changes to the requirements for entitlements of such grants. How
the criteria for the non-statutory Child Welfare Grant are drawn up and
implemented – together with a written copy setting out practices.
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On 15th and 17th July 2002 the Ombudsman met with the Social Security

9.

Manager in order to discuss procedures relating to the Child Welfare Grant. The
Family Allowance Ordinance1984 was repealed, replaced by the Family Support
Benefit and finally, this too was replaced by the present Child Welfare Grant.
It was first of all necessary to ascertain whether the information

10.

concerning the Child Welfare Grant was in the public domain. The Social
Security Manager said it had been mentioned in the budget debate for 1999, the
new grant having come into effect on August of the same year.
Since the Child Welfare Grant had fallen within the public domain (having

11.

got a mention in the budget debate), the manager conceded that in fact the
information was never published by the Department of Social Services itself.
The Ombudsman noted that members of the public were informed in

12.

writing both when they were no longer entitled to the grant and when a reduction
of the grant was necessary. Yet there was no correspondence informing the public
when they were entitled to the grant. The Ombudsman asked for clarification as to
why.
13.

The manager stated that their department was under no legal obligation to

inform members of the public; furthermore she maintained that the department
could not be found liable for failure to inform. The manager then explained that
this could be a grey area as the grant was non-statutory and was not even
published in the gazette.

14.

The Ombudsman asked how members of the public were supposed to find

out that the new household annual assessable income, entitling members of the
public to the grant had been increased to £30,000. The manager explained that it
was up to each person to find out. The manager said that although other benefits
had been given publicity, many people claimed that they did not read the local
press, watched the news on television nor listened to them on the radio.
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15.

The Ombudsman noted that as far as back-payments are concerned

Government policy is clear-cut and unambiguous. The manager explained that the
most which could be backdated was six months, this having been stipulated in the
now repealed Family Allowance Ordinance 1984.

16.

Following the meeting with the Department of Social Security the

Ombudsman was given a copy of the Ministry of Social Affairs, Department of
Social Security, Guide to Social Insurance, Gibraltar dated January 2002. There
was a lot of information inter alia relating to Maternity Grants, (in the Social
Security Short-Term Benefits Scheme section) yet there was no mention of the
Child Welfare Grant.

17.

Not being fully satisfied the Ombudsman decided to investigate further.

He went to the House of Assembly to check whether Hansard could shed greater
light on this issue. On page 18 of the 1999 edition there was one paragraph
dealing with the Child Welfare Grant. It mainly criticised the then present system
by highlighting, again inter alia, the fact that it was ‘a discretionary welfare
benefit which was not presently paid consistently to all children in Gibraltar’. The
2000 edition of Hansard also mentioned the Child Welfare Grant on page 33. It
mainly explained how it was now means tested making it a fairer way of
distributing the grant than before. It also stipulated, ‘the grant became available to
any person who satisfied a residence condition, regardless of nationality’.

18.

The Ombudsman decided to check records in the local press to see

whether the Child Welfare Grant was mentioned. In the Gibraltar Chronicle, of
Wednesday 2nd June 1999 the House of Assembly budget session was reported.
There was mention of the new means tested method of entitling members of the
public to the grant, and on a separate column, it was stated; ‘Family benefit, now
Child Welfare Grant, assessed on joint £30,000 income (from August 1st)’.
19.

Lastly the Ombudsman met with the Principal Secretary for the

Department of Social Services. The Principal Secretary highlighted how most of
the department’s work was based on a manual system and that files were in the
process of being computerised. He said it was virtually impossible to assess reAPPENDIX 2
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entitlement after fairly long periods of time had lapsed due to the overwhelming
number of files. He further explained that manual files may be destroyed after 7
years, thus making it even harder to know what each individual was entitled to.

20.

It was understandable that due to the excessive number of files in paper

form and lack of files in computer databases it was very difficult for that
department to know everyone’s details. Notwithstanding this the Ombudsman
said it was not the publics’ fault that a Government department lacked the
facilities to provide an adequate service.

21.

The Ombudsman said that he did not understand the reluctance of the

department giving more publicity to the change in the assessment of households’
joint income when the matter had already got a mention in the 1999 budget
debate, and had been reported in at least one local newspaper. Given the social
importance of this change in the method of assessment, the Ombudsman
expressed the view that the department should have given this matter adequate
publicity. In not doing so it failed in its care of duty to the general public. The
Ombudsman pointed out that in the same way that the department informed and
continues to inform members of the public when they are no longer entitled to the
grant or when they are entitled to a reduced amount, they should likewise have
informed the public, and in this case the Complainant, of this important change in
the method of assessing.

22.

The Ombudsman said that the public administrator must exercise at all

times a duty of care towards the general public, and that the duty of care should
and must entail transparency and full accountability. In this particular case
accountability meant giving full and unequivocal information involving the matter
under discussion.

23.

On the question of the department’s failure to inform the Complainant as

to how the sum of £270 was worked out, the Ombudsman accepted the
department had overlooked enclosing the explanatory letter with the cheque. This
was because the cheque and the explanatory letters had simply been posted on
different dates and by different people.
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24.

On the issue of back pay it was noted that it is government policy only to

allow recovery of back pay for a maximum of six months. The Complainant was
given back pay for six months prior to the application. It was decided that in this
instance, strictly speaking, there was no maladministration as the proper rules had
been followed, although given the circumstances of the case the Ombudsman felt
that the department ought to consider how its lack of information had adversely
affected the Complainant.

25.

The Ombudsman concluded that the department had not done enough to

inform the general public of a change in method which was of importance to all
those affected by it. He pointed out that the Complainant had lost £900 because of
the department’s failure to notify her, and he felt the department was now morally
duty bound to rectify its error and put the Complainant back in the position she
would have been had the maladministration not occurred.

26.

The Ombudsman therefore sustained this part of the complaint and

recommended that the department pay the Complainant the money she had not
received because of the department’s failure to inform her as to the change in the
requirement to qualify for the Child Welfare Grant. This information could have
been provided directly by letter or through the media.

27.

With this recommendation, which the Ombudsman said he would follow

up, he closed the investigation into this complaint.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/393
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR REFUSING TO PROVIDE SOCIAL ASSISTANCE TO THE
COMPLAINANT, HIS WIFE AND THEIR FIVE CHILDREN
1.

The Complainant felt aggrieved because he had been asked to provide

documents so that his social assistance request could be processed. However,
once they were provided additional documents were requested. He was
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encountering difficulties in acquiring social assistance for himself, his wife and
their five children. Furthermore, the way a particular civil servant spoke to him
when he met with her was alleged to have been rude and aggressive.

2.

The Complainant came to the Office of the Ombudsman on 16th August

2002. He had been suffering from depression (and was on anti-depressants) his
wife was suffering from a stretched uterus (she was in receipt of hormone
therapy) and needed to take things easy whilst she awaited her operation. The
Complainant had not been employed for the past five years but had not been
claiming any benefits. The Complainant explained that he had been able to
maintain his family thanks to money that his mother (who lived in England) sent
him. However, he said he no longer wanted to rely on his mother for financial
support as it was unfair on her.

3.

When he applied for social assistance he discovered that the fact he had

not applied as from when he was entitled was making it difficult for him to get the
said assistance. The Complainant was angry and frustrated that he had been asked
on numerous occasions to produce various documents. He explained he did not
mind providing the documents, but that the relevant departments should ask for
everything in one go; not, as apparently happened, by asking for additional
documents each time he provided what was originally asked for. His wife, who
was meant to be in bed, also had to go around gathering documents proving her
health and status in general.

4.

The Complainant was under the impression that his doctor’s report said

that he should not undertake any employment, at least until he recovered from his
depression. This he had explained to the Social Services Agency (SSA). However,
when he met with a civil servant she was allegedly very rude to him. She
allegedly told him that he had to register himself with the ETB regardless of any
Doctor’s letter, and if he failed to do this she would withhold the children’s
allowance that they had recently agreed to start paying. Subsequent to this
meeting the Complainant had been going to the ETB as advised.
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5.

On 19th August 2002 the Ombudsman wrote to the Principal Secretary for

the Ministry of Social Affairs. The Ombudsman requested information
surrounding the Complainant’s status, entitlements for social assistance, an
outline of statutory powers being used and any applicable Government policy.

6.

On 2nd September 2002 the Social Security Manager wrote back to the

Office of the Ombudsman. She explained that when the Complainant applied for
Social Assistance in August 2002, it was noted that he had been unemployed
since 1997. The fact that he had not been employed during this time (5 years)
suggested he had some sort of income. The DSS therefore saw it fit to give him
the benefit of the doubt and only pay for the 5 children, pending a further
investigation.

7.

The medical report that was enclosed with the Social Security Manager’s

letter also highlighted that the Complainant was misinformed as to his ineligibility
to undertake any form of work. In fact the Complainant was only restricted from
various kinds of work for three months. However, it did include much of the kind
of work he was most experienced in – such as manual labour and other physically
strenuous work. Notwithstanding this, the Complainant had, as aforementioned,
been attending the ETB and actively searching for employment and so long as he
continued to do this he would be in receipt of social assistance.

8.

The Complainant was asked to provide information ascertaining his status.

He may have been justifiably frustrated by being asked to provide proof of his
status on more than one occasion. However, it was explained to the Ombudsman
that the fact that he had not asked for assistance for five years gave rise to the
suspicion that he was somehow in receipt of alternative income. The SSA did give
the Complainant money for the five children (albeit once he threatened to
abandon the children at the SSA).

9.

Once the SSA had carried out an investigation the Complainant was given

the full social assistance allowance. It should be noted that the social assistance
was provided promptly by the SSA once their investigation was concluded. The
only issue of contention was the alleged rudeness by a civil servant. It should be
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noted that this particular civil servant had been complained about in previous
investigations carried out by this office (namely case 332 – where the
Ombudsman said he would be keeping an eye on the subject).

10.

Nevertheless after meeting with the Social Security Manager, she

explained that another Executive Officer had been present at the meeting in
question, who said that the civil servant in question had not been rude. The
Ombudsman felt he was unable to reconcile the two different versions and felt it
impossible to ascertain who was telling the truth. Yet, because of the previous
various complaints made against this civil servant, the Ombudsman felt the issue
should be highlighted in this report.

11.

The Ombudsman was pleased that the complaint, which had been lodged

on the 16th August, had been resolved to a satisfactory conclusion by 2nd
September 2002. The only regret was that the Complainant appeared to have not
been told what documents he was meant to provide in one go. That is to say, he
and his wife had to go back and forth on numerous occasions providing
information as to their status. The Ombudsman said greater care should have been
exercised by the SSA when they asked for the production of documents –
everything should have been asked for in one go.

12.

The Ombudsman felt he should stress that within such a high profile

department, public relations was perhaps the key to good administration. If there
was a friendly and helpful civil servant from the outset it could only serve to
appease aggrieved individuals, who may then not find it necessary to lodge a
complaint in the first place. It should be noted that the Complainant’s alleged rude
treatment by the civil servant in question was what prompted him to complain to
the Office of the Ombudsman. Perhaps, if she had explained that the
Complainant’s employment restrictions were in fact not as he believed them to be,
and shown him the medical report, the demand that he should register with the
ETB before the social assistance could be provided would not have seemed so
unreasonable.
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CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/397
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR REFUSING TO TAKE A CHILD INTO ACCOUNT AS REGARDS
THE FORTNIGHTLY SOCIAL ASSISTANCE BECAUSE THE
PATERNITY OF THE CHILD WAS UNKNOWN
1.

The Complainant at the time of writing was a single mother of three

children. Her third child was born in May 2002 and the mother claimed not to
know who the father of the child was. The Complainant alleged that the
Department of Social Security (DSS) refused to take her third child into account
as regards the Social Assistance because she (the Complainant) claimed not to
know the paternity of the child.

2.

The Complainant claimed that the DSS refused to pay Social Assistance

for her third child based on the fact that she said she did not know who the father
was. The Ombudsman wrote to the Social Security Manager on 2nd September
2002 requesting an outline of Government policy as regards unknown paternity.
Also requested were any statutory guidelines being used and any advice given to
the Complainant by the DSS.

3.

On 6th September the Office of the Ombudsman received a reply from the

Social Security Manager. It explained that there had been a misunderstanding.
Apparently the Social Assistance Executive Officer gave instructions to her staff
for an increase in the payments so as to include the newborn baby. Unfortunately,
due to a clerical error, the database was not updated with the increased rate, hence
the Complainant was not paid for her third child.

4.

The Ombudsman noted that the matter had been rectified and arrears of

the child allowance were being paid retrospectively as from May 2002. The
Social Services Manager also informed the Ombudsman that if an unmarried
mother had a child she was required to claim maintenance from the father. The
point was also made that many single parents were now choosing not to declare
the father of the child when the birth was registered and therefore the issue of
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maintenance could not be pursued. Also highlighted was the DSS concern that
due to lack of evidence on the paternity issue the DSS had no alternative but to
provide financial assistance for the maintenance of these children.

5.

The Ombudsman was concerned about the potential abuse that had been

pointed out by the DSS. However, despite this possibility Government had not
addressed the problem in the form of legislation – in the absence of such
legislation Government departments were obliged to follow the present system.

6.

The Office of the Ombudsman was pleased that the problem encountered

by the Complainant had been rectified in a timely manner. Steps had been taken
to return the Complainant to the situation she would have been in had the error
never occurred.

7.

With these observations the Ombudsman closed the case.

CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/402
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR NOT GRANTING THE COMPLAINANT A REDUCED OLD AGE
PENSION
1.

The Complainant approached the Ombudsman claiming that the

Department of Social Security (the DSS) was committing maladministration by
refusing to pay her either a reduced Old Age Pension or Minimum Income
Allowance (MIA).

2.

The Complainant was employed by the then Ministry of Public Buildings

and Works between 1952 and 1966. In 1966 she resigned and left Gibraltar,
returning after 35 years. On arrival in Gibraltar she applied to the DSS for a
reduced Old Age Pension based on her Social Security contributions during her
years of employment locally. The Old Age Pension was refused to her on the
grounds that she had not paid sufficient contributions to be entitled to one. The
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DSS explained that a woman is required to pay a minimum of 520 contributions
in order to be entitled to a reduced Old Age Pension and the Complainant had
only paid 457 contributions from the date that Old Age Pension contributions
were first collected in 1955 up to her resignation in 1966. She then applied for
MIA which application was also rejected. The DSS explained that to be entitled to
Minimum Income Guarantee the income of the applicant could not exceed £85.00
per week and this was not the case with the Complainant whose weekly income
did exceed this sum.

3.

This complaint raises an anomaly brought about by the law as it stood

when the Complainant used to work in Gibraltar. The law used to be that
employees earning more than £500.00 per annum were not required to pay Social
Insurance. This regulation was eventually changed and people under pensionable
age who in January 1975 were self-employed or in insurable employment in
Gibraltar were given several opportunities to pay any Social Security arrears. This
opportunity however was never given to those who at that date were either not
self-employed or in insurable employment in Gibraltar. The Complainant started
paying Social Insurance in 1955. On 23 March 1964 she was promoted to the
position of Clerk Grade I which position carried an annual salary exceeding
£500.00. It is ironic that this promotion had returned after thirty-five years to
haunt the Complainant because if she had been required to pay contributions
during the years 1964 to 1966 she would have been entitled to receive a reduced
pension. Unlike other contemporaries who remained in Gibraltar the Complainant
and others like her were never given the opportunity to pay Social Security
arrears. The Ombudsman pointed out that this was not the first time that he had
received a complaint based on this anomaly (see report summary for case number
322) and it was unfair that the Complainant and others like her should in effect be
penalised for having earned more than £500 per annum and for not having
remained in employment in Gibraltar.

4.

The second part of the complaint dealt with the Complainant not being

entitled to Minimum Income Allowance. MIA is an administrative arrangement
made by the Government of Gibraltar for the residents of Gibraltar whereby
people with an income below a specified level are entitled to a financial
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supplement. The Complainant unfortunately (or fortunately) did not satisfy the
income requirements.

5.

As far as the facts of this complaint were concerned it was clear to the

Ombudsman that there was no maladministration and that the Complainant was
not being denied any money that was rightfully due to her. However, the
Ombudsman felt that people who were not compulsorily insured prior to and until
the 5th January 1975 and were resident in Gibraltar throughout their period of
employment having left Gibraltar at a later stage, should be given the same
opportunity to pay Social Security arrears that their counterparts who had been
employed in Gibraltar throughout their working lives had received. The
Ombudsman suggested that the Gibraltar Government should consider passing the
necessary regulation to amend this anomaly. With this words the Ombudsman
closed the report.
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CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/287
COMPLAINT AGAINST THE SOCIAL SERVICES AGENCY FOR
FAILING TO ADEQUATELY PROTECT A CHILD ALLEGEDLY
NEGLECTED BY HER PARENTS
1.

The Complainant was concerned about the welfare of a one-year-old baby

who lived in the same area. According to the Complainant, the baby had been
consistently neglected by her parents.

2.

The Complainant claimed that for the past year and a half she, as well as

other neighbours, had been in contact with the Royal Gibraltar Police, Social
Services Agency and various social workers, but that no effective action had been
taken - there had been no perceptible improvement in the child's care. The
Complainant claimed that she had spoken to a Senior Social Worker, and that
several other people who lived in the area had also contacted the Social Services
Agency.

3.

In addition, she stated that she had phoned the police 'hotline' on previous

occasions, and although she had spoken to various police officers, she had mostly
spoken to the same police officer, who informed her that the only thing the Royal
Gibraltar Police could do on the issue was pass the details on to the Social
Services Agency.

4.

The Complainant alleged that neighbours had heard the baby crying and

wandering the neighbourhood alone in the early hours of the morning. Among
other things, the Complainant herself witnessed the baby being left out in the rain,
sitting in a pram without a nappy and with only a small tarpaulin to cover her, and
had seen the baby unattended, sitting in a puddle of dog urine at the entrance of
the block. The Complainant claimed she was especially concerned about the
child's situation because both parents were drug users.

5.

The Complainant was aware that when the baby was six months old

alternative care was arranged with family members but that she was returned to
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them within a few days. The Complainant was worried because, since then, the
baby had continued to suffer from neglect.

6.

According to the Social Services Agency, the facts were as follows:
•

A referral was received from the Complainant on the 10th April
2000.

•

Contact was made with the Child Welfare Clinic on the 13 April
2000 to check on attendance and any concerns. Reported attending
regularly and no concerns over care.

•

Visits made to the home from April 2000 until January 2001.
Initially twice monthly as the child was found to be OK and
adequately cared for. The family were supported and eventually
agreed to accept further help by way of rehabilitation in Spain.
Alternative care for the baby was made with family members for
this period.

•

At the time of closure in January 2001 Rehabilitation was
completed, aftercare was in place and the family were providing
support in the child's care arrangements.

•

The Probation Order was completed in February 2001.

•

A further contact was made by the family in March 2001 seeking
help in obtaining the correct benefits and also more appropriate
housing. Advice was given and they went to the appropriate
departments.

7.

The Social Services Agency also asserted that since the case was closed,

no further referrals had been received in connection with the family. The Social
Services Agency was also of the opinion that, at the time of closure adequate
arrangements had been made, both for treatment and child care. Furthermore, it
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was pointed out that no record had been made of any referrals made to the Social
Services Agency following the closure of the case, other than a referral made to a
social worker outside working hours, where the Complainant was asked to contact
the office.
On the 29th November 2001, the Ombudsman met with the Head of

8.

Operations of the Social Services Agency,

and the child’s situation was

discussed. The conclusions arrived at in the meeting were put to the Complainant
by the

Investigating Officer dealing with the complaint, in a telephone

conversation held on the 3rd December 2001.

9.

On the 4th December 2001, the Ombudsman and the Investigating Officer

assigned to the case met with a drugs rehabilitation volunteer who had been
closely involved with the child’s parents. The complaint regarding the child was
discussed, and the drugs rehabilitation volunteer’s views on the child’s situation
were sought.
Referrals made to the Social Services Agency

10.

According to the Social Services Agency, only one referral had been made

to them concerning the child in question. This referral was made by the
Complainant on April 2000. However, the Complainant asserted that she herself
and other neighbours had made repeated referrals to the Royal Gibraltar Police
and to the Social Services Agency.

11.

In a letter dated the 27 November 2001 the Head of Operations of the

Social Services Agency addressed the matter as follows:
"Liaison with the police is very good and we discuss many aspects of
concern on a regular basis.

Copies of relevant incident reports are

forwarded to us as the police feel appropriate. The Police are core
members of Child Protection Case Conferences and we carry out Joint
Interviews where appropriate. Formal liaison is maintained through the
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Police representatives on the Child Protection Committee which meets on
a quarterly basis.
At the time when the Complainant approached a social worker in the
street she was advised to make a referral to the Office, either to see the
duty officer or make an appointment with a member of the Children and
Families Team. This is a policy of the Agency as we do not encourage
unofficial contact which can be misinterpreted and put our workers in a
difficult position."
After care following the investigation

12.

In the above-mentioned letter, the issue of follow-up visits was

considered:
"This Agency is not able to keep open all the cases referred to us, to do so
would require a vast increase in resources which is not about to happen.
Similarly it is not possible to maintain follow up visits once a case has
been closed and we rely upon further referrals to alert us to problems.
In this particular incidence rehabilitation had been arranged through [the
drugs rehabilitation volunteer] who also undertakes follow up for the drug
related issues. The family all expressed their thanks for the work
completed and were very happy at the stage the baby and couple were at.
They had provided care for the baby and were offering to help and
support them. In this case then we had the family who were able to contact
us, [the drugs rehabilitation volunteer] who also refers back to us when it
is appropriate. There were in our view sufficient safeguards in place if the
situation deteriorated. To date nothing has been referred to us".

13.

However, in a telephone conversation held on the 28 Nov 01 with the

Investigating Officer assigned to this case, the Complainant informed the Office
of the Ombudsman that on the previous day the child had wandered out of the
family home unsupervised.
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After 25 minutes had passed the Complainant had to call the child's

14.

mother, since works were being carried out in the area and it was unsafe for such
a young child to be left alone amongst the rubble, glass and scaffolding. The
Complainant was still concerned about the child's safety.
Child Protection Procedures
Section 5 of the Child Protection Procedures deals with follow-up care

15.

after an investigation has been closed. Section 5 reads as follows:
"5.

FURTHER ACTION

Following the investigation of the referrals
•

No further action

•

Family support services offered

•

CP Conference called
The Social Services Agency will be responsible for notifying the referrer if
appropriate and the family of the course of action to be taken."

16.

Clearly, in this case, it was felt that no further action was needed.

However, the Complainant's action in referring the matter to the Office of the
Ombudsman was a matter for concern - in some respects, the complaint to this
Office could be seen as a referral in itself.
The Ombudsman’s Meeting with the Head of Operations of the Social
Services Agency on the 29th November 2001

17.

The Agency pointed out to the Ombudsman that the child was no longer

being neglected, the parents having gone through a rehabilitation course. As such,
the Agency felt there was no need to do anymore monitoring. It was also pointed
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out to the Ombudsman that the Agency lacked the human resources to maintain a
monitoring system of all those cases which it had deemed as being closed, but
would initiate new investigations if and when a new complaint was made.

18.

The Head of Operations told the Ombudsman that, since the investigation

had been closed in January 2001, the Social Services Agency had received no
referrals regarding the child. The Head of Operations pointed out that the Social
Services Agency had many cases ongoing, and that, due to a human resources
problem, follow-up visits could not be undertaken. The Head of Operations
provided the Ombudsman with a copy of the Record of Contact kept in the child’s
file (spanning from the 20/10/00 until the 10/1/01). In conclusion, the Head of
Operations suggested that the Complainant contact the Social Services Agency
and make a formal referral, so that the investigation could be re-opened, although
he added that the Agency would make further enquiries.
Telephone call held with the Complainant on the 3rd December 2001

19.

The Investigating Officer dealing with the case called the Complainant.

The Complainant was informed of the conclusions arrived at in the meeting held
on the 29th November 2001 and was asked to call the Social Services Agency to
make a formal referral.

20.

The Complainant refused to make a referral. She stated that both she, and

two other concerned neighbours, had made numerous referrals to the Social
Services Agency and the Royal Gibraltar Police since January 2001, when the
case was closed. The Complainant asserted that she had taken the matter to the
Office of the Ombudsman as a last resort, because nothing had been done to help
the child.

21.

The Complainant added that throughout the previous weekend (from the

1st to the 3rd December 2001), the child had been in the block patio alone, at
12am. The Complainant stated that she had lost faith in the Social Services
Agency’s ability to deal with the issue.
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On the same date, the Investigating Officer called the new Head of

22.

Operations of the Social Services Agency (who took up the post on the 5th
December 2001), and informed him of the Complainant’s refusal to make a
referral, as well as her reasons for doing so. The Investigating Officer asked the
Head of Operations to take the complaint before the Office of the Ombudsman as
a referral in itself. The Head of Operations replied that he would consider the
complaint made a referral and that enquiries into the child’s welfare would be
made.
The Ombudsman’s meeting with [the drugs rehabilitation volunteer] on the
4th December 2001

23.

[The drugs rehabilitation volunteer] stated that, statistically, around 60%

of drug addicts relapse after completing a drug rehabilitation programme.

24.

[The drugs rehabilitation volunteer] said that the child’s parents undertook

a drug rehabilitation programme in separate centres in Spain, having been
transported to these centres by [the drugs rehabilitation volunteer] himself. The
child’s father had not completed the programme, but the child’s mother, who was
pregnant at the time, had spent 2 months undergoing the rehabilitation
programme. In any event, [the drugs rehabilitation volunteer] considered that, in
order to be successfully rehabilitated, the child’s parents would have had to spend
between 6 and 9 months undergoing rehabilitation.

25.

[The drugs rehabilitation volunteer] stated that before the child’s parents

went to the drug rehabilitation centres, he had a meeting with them and with Ms
[the social worker for the child’s parents], their social worker. According to [the
drugs rehabilitation volunteer], [the social worker for the child’s parents] had
made it clear to the child’s parents that if they did not successfully complete a
rehabilitation programme their child would be put into care. ([the drugs
rehabilitation volunteer] expressed the parents’ agreement to undertake drug
rehabilitation as a ‘verbal contract). This meeting was held on the 20th October
2000, and was described by [the social worker for the child’s parents] in the
Social Services Agency’s record of contact as follows:
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“They [the child’s parents] both then admitted to me that their main
problem was their drug dependency and that they wanted to do something
about it. I told them that I would help them but if they did something
today.

I was not prepared to continue to monitor them and see no

progress; on the contrary, I had found their situation much worse. They
agreed to come to our offices to see what we could do.
On the way to the office we met [the drugs rehabilitation volunteer], well
known for helping drug addicts. He came to the office with us. All our
local resources having been considered, it was agreed that [the drugs
rehabilitation volunteer] would contact a rehabilitation centre that would
take them both to separate centres in Spain.
[The child] needed care. I approached [the maternal grandmother]. She
agreed to look after [the child]. [The mother], [the father], [the maternal
grandmother], [the mother’s Probation Officer], and myself [the social
worker for the child’s parents] signed an agreement on this day.”

26.

[The drugs rehabilitation volunteer] expressed the view that, at the time

when the case had been closed (January 2001), that the parents had been much
improved and that the child seemed to be in a more stable family environment.
However, he felt that the family’s situation had deteriorated since the summer of
2001, and he believed that the child’s parents were consuming drugs once again.
[the drugs rehabilitation volunteer] was of the opinion that parents who consumed
drugs habitually, and especially those who were addicted, were incapable of
taking proper care of a child. He stressed that children of drug addicted parents
were in danger of suffering from neglect.

27.

[The drugs rehabilitation volunteer] felt that the Social Services Agency

should have made follow-up visits to the family home, particularly since the
child’s father had not completed the rehabilitation programme.

Indeed, the

Record of Contact dealt with this point in the following manner:
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“24.10.00 … [The drugs rehabilitation volunteer] calls me and tells me
that [the child’s father] and [the child’s mother] had both left well each to
their destinations.[i.e. rehabilitation centres in Spain].
27.10.00 … [The child’s father] has left the rehab centre. He looked
well. He said that he was not so much into the drug situation that he
needed to stay.

He was willing to meet [the drugs rehabilitation

volunteer] for after care.”

28.

Thus, the child’s father had only spent 3 days in a rehabilitation centre. In

addition, [the drugs rehabilitation volunteer] asserted that neither the child’s
father or mother had ever met him for after care. [The drugs rehabilitation
volunteer] was of the opinion that after care visits should have been undertaken
by the Social Services Agency, for the following reasons:
•

the parents drug addiction,

•

the fact that neither parent had completed a 6 month period of
rehabilitation,

•

29.

the 60% likelihood of drug addicts relapsing

[The drugs rehabilitation volunteer] was confused at the Social Services

Agency’s lack of action regarding the child, particularly in the light of the
meeting he had attended on the 20.10.00, where it was stressed to the child’s
parents that steps would be taken to have the child put into care if the parents did
not successfully complete a rehabilitation programme.

30.

The Ombudsman understood that the Social Services Agency could not

keep cases open indefinitely, and he accepted that the decision to close the case
was one which had been taken by social workers acting within their field of
expertise.

31.

However, the Ombudsman was concerned about the child in question. He

felt the circumstances in which the child found herself warranted a close followup by the Social Services Agency, for the three reasons highlighted by [the drugs
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rehabilitation volunteer]. The Ombudsman felt that the Social Services Agency’s
failure to monitor the child’s environment after her return to the family home was
a clear act of maladministration. Indeed, the Ombudsman felt that the Social
Services Agency should have re-opened the case as soon as it was made clear that
a complaint regarding the child had been made to the Office of the Ombudsman.
The fact that this had not taken place was a matter for concern in itself.

32.

The Ombudsman considered that in such cases, the child's needs should be

paramount. The Ombudsman was aware that there were too few social workers
for the number of cases ongoing at the Social Services Agency, and that human
resources problems would be encountered if every case was followed up.
However, he felt that close follow-up arrangements should be made in this case,
since it was not certain whether the child’s parents had been rehabilitated, and a
very young child was the subject of complaint. The Ombudsman recommended
that arrangements be made so a social worker could make periodic visits to the
family home, at least on a monthly basis until the Agency was completely
satisfied that the child was not being neglected.
33.

With this recommendation, the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/289
COMPLAINT AGAINST THE SOCIAL SERVICES AGENCY DUE TO
THE DELAY INCURRED BY THE COMPLAINANT’S SOCIAL
WORKER IN WRITING A REPORT ON THE COMPLAINANT’S
PERSONAL CIRCUMSTANCES
1.

The Complainant was, at the time of writing, twenty-four years old,

unemployed and homeless. He claimed that his previous social worker was very
helpful and reliable, but that since she retired he had not received the same level
of assistance from the Social Services Agency.

2.

The Complainant alleged that for the past months he had been trying to

speak to his new social worker but that he always found it difficult to get in
contact with him. He claimed that he left messages for his new social worker, but
APPENDIX 2

Page 392

that his calls were not normally returned. The Complainant complained that he
needed a report from the Social Services Agency to present to the Housing
Agency, but that his social worker took a long time in completing it.

3.

Due to difficult family circumstances, the Complainant did not have a

permanent address. He found that this constituted a major drawback in his search
for employment, since he did not look his best when he attended interviews.

4.

According to the Social Services Agency, the Complainant had been the

subject of a Probation Order from the 8/7/98 – 8/7/00. He did not complete this
order. He committed a further offence and was sentenced to a period in prison.
His Probation Officer was the person the Complainant thought was his new social
worker.

5.

The Complainant’s previous social worker was involved with him in

making a report for the Housing Agency sometime in 1999. Apart from this, no
involvement was recorded.

6.

In August 2001 the Complainant stopped his Probation Officer in the

street to say he was homeless and that the Housing Agency denied any knowledge
of him. He was asked to make an appointment in the Office to discuss this further
and for the Social Services Agency to check his file. Two weeks later the
Complainant went to the Office and saw his Probation Officer.

7.

The Probation Officer confirmed from the Complainant’s records that his

previous social worker had written a report to the Housing Agency and as a result
the Complainant had been placed in the Devil’s Tower Hostel. The Complainant
was advised to go back to the Housing Agency. The Probation Officer explained
that the Housing Agency would request a report from the Social Services Agency
if such a report was necessary.

However, at the time no such request was

recorded in the Complainant’s file.

8.

At the end of October 2001 a request was received from the Magistrates’

Court for a report as the Complainant had been charged with criminal offences.
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He had two appointments with the Probation Officer, but he did not turn up
despite being reminded by two different workers. As a result when he appeared
before the Magistrates’ Court the Magistrate had to be informed of this and the
Complainant was sentenced to three weeks in prison.
Whilst in prison, a request for a report was received from the Housing

9.

Agency, dated 1st November 2001. The Complainant was seen by a Senior Social
Worker as part of the Social Services Agency’s usual weekly service to the
prison.
At the end of October 2001, a report on the Complainant was requested by

10.

the Magistrates’ Court. The Social Services Agency asserted that the report could
not be completed due to a lack of co-operation on the Complainant’s part – he did
not attend the two appointments arranged for this purpose. When this assertion
was put to the Complainant by the Office of the Ombudsman on 28 November
2001, the Complainant confirmed that it was correct: he had failed to attend both
appointments.
When a request for a report was received from the Housing Agency on the

11.

1st November 2001, the Complainant was seen as part of the Social Services
Agency’s usual weekly service to the prison, and the report was completed by the
14th November 2001.

This report was completed well before the Housing

Advisory Committee considered the Complainant’s case on the 20th November
2001.

12.

The Ombudsman concluded that there had been no maladministration in

this case. Both reports requested from the Social Services Agency had been dealt
with as expeditiously as possible – the report requested by the Magistrates’ Court
could not be completed due to the Complainant’s own lack of co-operation with
the Agency.

13.

On arriving at this conclusion, the Ombudsman closed the case.
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CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/371
COMPLAINT AGAINST THE SOCIAL SERVICES AGENCY FOR
ACTING IN AN UNREASONABLE MANNER ORGANISING ACCESS
WHILST THE COMPLAINANT’S CHILDREN REMAINED WARDS OF
COURT
1.

The Complainant felt aggrieved after the Social Services Agency

(hereinafter referred to as “the Agency”) acted in an unreasonable manner
organising access whilst her both children remained wards of court.

2.

The Agency had been appointed by the Supreme Court to provide Family

Court Welfare reports in respect of the Complainant’s children. The Court had
directed that the Agency supervise agreed access arrangements whilst the
Children remained wards of Court. At the Supreme Court hearing on or about 25
March 2002 it was agreed that contact between the Complainant and the Children
would be limited to two one-hour sessions per week, supervised by staff of the
Social Services Agency. At the hearing it was agreed that the Social Services
Agency would review the pattern of contact and that frequency and location of
access arrangements would be decided following observation on the Children’s
best interests.

3.

The Complainant alleged that on or about 21 May 2002, the Senior Social

Worker was designated the task of supervising an access arrangement along with
her assistant (“a trainee”). The Complainant said that both the Senior Social
Worker and her trainee were not there when she arrived, subsequently she was not
allowed to see her Children. Further the Complainant stated that on more than one
occasion both the Senior Social Worker and her trainee through bad
communication or otherwise had re-arranged locations for the visits without
having given the Complainant sufficient notice to alter her previous engagements.
The Complainant alleged that both Workers acted in an unprofessional manner
prejudicial to the Complainant’s interests. The Complainant informed the Office
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of the Ombudsman that she had on numerous occasions complained about the
irregularities on arranging and monitoring visits, but to no avail.

4.

By letter dated 30 May 2002, the Ombudsman wrote to the Head of

Operations of the Agency outlining the allegations which had been presented by
the Complainant. On 30 May 2002, the Ombudsman held a meeting with the
Head of Operations. An informative discussion ensued on the allegations that had
been forwarded to the Ombudsman. On 11 June 2002, the Head of Operations
wrote to the Ombudsman giving the background facts and addressing the
allegations that had been presented. In the first instance, he reviewed the file and
investigated with both Social Workers the complaint made by the Complainant.
The Head of Operations emphasised that he saw no evidence of unprofessional
practice. With regard to acting in a manner prejudicial to the Complainant, he
made the following comments; the Senior Social Worker had been appointed by
the Agency to fulfil the requirements of the Supreme Court in matters of the
Welfare of the Children above any consideration, including the interests of any
one parent in the proceedings. The Head of Operations saw no evidence that the
Senior Social Worker had acted in a manner that had compromised this
fundamental principle.

5.

Furthermore, on 20 May 2002, the Social Workers had organised for the

mother to attend their premises to visit her children. According to the Head of
Operations the Children were there by 1530hrs but the Complainant did not arrive
until 1550hrs. It was the contention of the Head of Operations that upon the
Children becoming very agitated it was decided to leave the office shortly before
the Complainant arrived. In the interests of the Children this was a reasonable
action in his view. It was noted that discussions had taken place regarding the
issue of lateness because it was affecting the Children’s behaviour.

6.

On or about 13 May 2002, the Children’s grandfather brought them to

access visit. The Children arrived at 1530hrs; however, the Complainant never
arrived, but called the following day. The Complainant refuted the suggestion and
contended that the trainee had told her that the access visit had been re-scheduled
for the following day. She had adhered to those instructions, to her detriment.
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7.

The Ombudsman said he was unable to detect clear-cut instances of

administrative maladministration, but did detect a tendency on the part of the
Social Workers involved in this case to act in a manner which could be construed
as having been rather rigid. This might have been the case when the children were
taken away and were not able to meet with their mother because she was some
twenty minutes late. The Ombudsman pointed out that rules and regulations
should not be applied so rigidly or inflexibly as to constitute unfairness, and all
Government Agencies and Departments must be mindful of this when exercising
their duties.

8.

The Ombudsman suggested that perhaps trainees should not be allowed to

deal directly with recipients for services and in future all dealings with the office
should be carried out by one official and not several in order to minimise possible
confusions. The Ombudsman stated that the Complainant must endeavour at all
times to strictly abide and go along with the Agency’s arrangements, and the
Agency to exercise a measure of prudent flexibility provided this did not in any
way harm the Children under care. With this observation the Ombudsman closed
the case.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/376
COMPLAINT AGAINST THE SOCIAL SERVICES AGENCY – ST.
BERNADETTE’S CENTRE / DR. GIRALDI HOUSE, FOR NOT
PROVIDING
ENOUGH
RESPITE
SERVICES
FOR
THE
COMPLAINANT’S BROTHER, CANCELLING / CUTTING SHORT THE
SERVICES THAT HAD BEEN AGREED AND FOR NOT GIVING
ENOUGH DUE CONSIDERATION TO THE NEEDS THAT AROSE
FROM THE COMPLAINANT’S SITUATION
1.

The Complainant felt aggrieved because her mother, who was suffering

from a heart condition, was unable to take care of her 42-year-old physically and
mentally disabled son. The Social Services Agency (SSA) provided satisfactory
help whilst her mother was in hospital, however once she left (and was at the
Complainant’s house whilst she recovered) there was a gradual reduction in the
respite services being provided. The Complainant felt that the respite services fell
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short of the actual needs of her mother and brother. She was further aggrieved at
having to take care of her mother and brother when she was about six months
pregnant.

2.

The Complainant had, at the time of writing, a 42-year-old brother who

was mentally and physically disabled. Her 65-year old mother had always taken
care of her son until she fell sick some time in May 2002. The Complainant’s
mother suffered from a heart condition and she had to spend a week in the ITU,
followed by another week in a hospital ward. On her release from hospital she
stayed at the Complainant’s flat for a recovery period.

3.

As from the time when the mother left hospital there was a gradual

reduction in the respite service. This meant that the Complainant’s workload
increased as she had to take care of her mother, brother and three children. She
felt she could not cope and that she should not automatically be expected to deal
with the burden. The Complainant did not want her brother to remain in the
centre, she just wanted more help and flexibility during this very difficult time.

4.

During May 2002, when the Complainant’s mother had been in hospital

the services provided were satisfactory. During June the services were reduced,
and they were further reduced in July. The only additional respite services
subsequently provided were 3 days per week; Tuesday, Wednesday and either
Saturday or Sunday.

5.

On 10th July 2002 the Head of Operations (HO) for SSA wrote to the

Ombudsman replying to his letter dated 5th July 2002. Many issues were
addressed, namely the fact that there were two elements to the service, (1)
overnight stays and (2) sitting service (excluding overnight stays). The SSA HO
explained inter alia that it was frequently the case that the expressed need from
relatives for a certain amount of service on a particular day or week could not be
met and that this was especially so during holidays, summer periods and
weekends. On average some three or four service users could not be provided
with residential respite every month. The HO also highlighted that priority went
to those service users who were in residence rather than those utilising the sitting
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service. Safety and security protocols were dependant on acceptable combinations
of service users and minimum staffing levels.
The Complainant was informed by the SSA that they would send a social

6.

worker (SW) to her home to assess and write a report on her situation. After
pursuing the matter the Ombudsman was informed that it could take quite some
time before the SW could carry out the report, this was because there were very
few social workers and these had a hefty workload. The Ombudsman said the
matter needed to be addressed now, and not in an unspecified period of time.
The SW visited the Complainant’s mother on Wednesday 17th July 2002.

7.

When carrying out her assessment she witnessed the Complainant’s brother
falling whilst in the bathroom. This prompted questions relating to what help she
received, who washed, cleaned and maintained the Complainant’s brother.
Conversely the SW said the Complainant’s mother could be entitled to a helper in
the house, but that this could not be guaranteed. She explained that she would
have to speak with the Complainant, her brother and father and then she would be
writing a report to the SSA, for which she would have to wait for a reply.
On 22nd July the Ombudsman formally requested a copy of the Social

8.

Circumstances Report (SCR) and Everyday Living Skills Inventory (ELSI) being
compiled by the SW. On 5th August the Ombudsman received a copy of the ELSI
dated 2nd August 2002 and SCR dated 25th July 2002.
ELSI

9.

There are 10 sections forming part of this, their areas of examination and

consequent valuation being as follows; the first number shows the total awarded
points, the second refers to the total points attainable:

10.

Communication 5/24; Physical Development 29/36; Comprehension

25/36; Toilet Usage 8/24; Personal Hygiene 4/42; Dressing 12/66; Eating 20/72;
Domestic Skills 0/72; Social Skills 5/66; Orientation 0/72.
Thus the Complainant’s brother only got 21% in this assessment.
APPENDIX 2

Page 399

SCR

11.

After meeting with the family, the SW compiled a report which was

sympathetic to the Complainant’s mother’s situation. It highlighted the sense of
duty many parents feel towards their disabled children, but recognised that it was
hard work that required specialist skills. She further recognised that the mother
did in fact require more respite, but if resources were not available for her son to
be taken into care immediately then the possible solution would be to have help at
home to begin with. The SW said the Complainant’s brother should still use the
services he was getting. In addition she recommended that daily help be
introduced at home: in the morning, to help him get dressed; at lunch times, if he
was at home; in the evenings, to help him get ready for bed. Another point the SW
raised was that overnight stays could be arranged on a respite basis so as to
prepare the Complainant’s brother to sleep away from his mother and for when
the time came when he would have to go into care definitely.

12.

On 3rd September the Ombudsman received a letter from the HO

explaining that a decision on funding for the new service was to be faxed to the
Ombudsman by the end of the week. On 5th September the Ombudsman received
another letter stating that additional funding had been identified and the SW
recommendations would be implemented as soon as new staff was recruited. On
6th September the Ombudsman wrote to the SSA HO asking which
recommendations by the SW would be implemented and when exactly these
would be available. By letter dated 12th September the HO explained that in his
previous letter he was referring to the delivery of a Support Worker from Dr.
Giraldi Home to assist the Complainant’s brother at home. However he was
unable to say when exactly the new service would commence.

13.

There were various instances when the service had to be cut short, this was

due to staff shortages. Also, the Complainant’s mother had to go for a scan in
Algeciras on Wednesday 28th August – because of a mix up the Complainant’s
brother could only go on the Wednesday, and as a result could not use either the
Tuesday or Thursday services.
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14.

The Ombudsman felt that it was regrettable that the facilities available at

the SSA were not able to cater for the needs of the Complainant’s family. It was
unfortunate that the mother’s heart condition had come to a head during the
summer when the SSA facilities were more stretched than usual. However, the
Ombudsman noted that summer had already come and gone and there had been
no actual improvement to the services being provided.

15.

The Ombudsman was disappointed with what was essentially a gradual

reduction of the services, as from when the Complainant’s mother had left
hospital. The only time when the Complainant was satisfied with the SSA was
when her mother was in hospital during May. After the Complainant’s mother
was discharged the reduction in respite services became apparent. The
Ombudsman believed that it was not good enough to provide emergency respite
only whilst the person was being treated in hospital. It should be noted that when
persons are discharged from hospital there is a recovery period that should also be
taken into consideration. Perhaps if the SSA staff had liaised with hospital staff
they would have been informed as to the fragile condition the Complainant’s
mother was in when she was discharged.

16.

Although the Ombudsman appreciated that additional respite was being

provided by the SSA, it was also noted that it was not enough to satisfy the needs
of the Complainant’s exceptional circumstances. The Ombudsman appreciated
that the staff shortage was being addressed, but he felt it necessary to stress that in
the meantime users of the service were being inadvertently affected. In this
particular case the negative effect was very serious as little could be done to help
the Complainant’s mother who was recovering from her heart condition and
waiting for an additional operation in England.

17.

The Ombudsman was satisfied that the SSA had agreed to implement the

recommendations made by the SW. The new service involving home help for the
Complainant’s mother started on Monday 7th October 2002. At the time of writing
this report the Complainant had been waiting for over two months for the SW
recommendations to take effect.
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18.

The Ombudsman felt he should stress that the SSA owe a duty of care to

those who use the facilities. There was no alternative to the SSA and, as the SW
herself said, even parents could not provide the specialist help that their children
regularly need. The Ombudsman was of the opinion that staff shortages should
not be allowed to get to this level, he was unsure as to why such shortages had not
been addressed beforehand, especially with the foreknowledge that the summer
season would further strain the SSA resources. However, the Ombudsman noted
that it was up to Government to supply the additional workforce hence the SSA
could not be blamed for the staff shortage. The Ombudsman recommended that
the staffing level issue be addressed by Government so as to avoid a reoccurrence
of these events. With these observations the Ombudsman closed the case.
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PART 1
CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
PART 2
CASE NOT SUSTAINED
PART 3
CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
PART 4(I)
CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
PART 4(II)
CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
PART 5
CASE NOT SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/152
COMPLAINT AGAINST TECHNICAL SERVICES DEPARTMENT
(PREVIOUSLY KNOWN AS THE SUPPORT SERVICES DEPARTMENT)
AND THE APPROVED CONTRACTORS COMMITTEE OVER ISSUES
INVOLVING ALLEGED DISCRIMINATION AND EXCLUSION
REGARDING THE TENDER PROCESS
1.

The Complainant, the Director and Manager of a local company (‘the

Company’) was aggrieved at the alleged discriminatory and unjustified exclusion
of the Company from obtaining Government of Gibraltar (‘GOG’) work over the
past 5 years. He claimed the Company was not being provided with a level
playing field with regards the tender process. His complaint was made against the
Support Services Department (‘SSD’) and the Approved Contractors Committee
(‘ACC’).

2.

The Complainant stated that this matter was causing the Company very

serious financial problems and that it put at risk the livelihoods of over 30
employees if solutions to the issues raised were not forthcoming.
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The Complainant claimed that the Company had been deliberately excluded from
tendering to:
PART 1
Remove and dispose of accumulated Fly Ash from the local incinerator, even
after having been assured by GOG that the Company would be invited to
tender;
PART 2
Carry out preparatory works at the Camp Bay avalanche site. It was claimed
that initially GOG engineers consulted the Company but that subsequently the
Company carried out the works for the successful contractor (name of the
successful contractor provided by the Complainant) who allegedly had no
previous experience in this field nor resources for this type of work. The
successful contractor had been categorised as ‘B’ under the GOG list of
Approved Contractors with a financial limit of £500,000 whilst the Company
had been categorised ‘A2’ with a financial limit of £100,000;
PART 3
Disposal of refuse to Spain although the Company was already licensed to
carry out these works and had previously carried out this kind of work for
over 2 years;
PART 4
The Complainant claimed that only 2 tenders were received for De-silting
Works one being from his Company and that although the tender documents
specifically asked for lump sum prices, the award was granted to the
Company’s competitor on bidding hourly/ daily/ weekly/ monthly rates. The
Complainant considered that this method of quoting went against the specific
requirements of the tender documents and was nonetheless successful.
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PART 5
The Complainant was aggrieved that the Company had been categorised into
what he described as ‘A2 Category’ limited to demolition and earthworks to
the amount of £100,000, in the GOG List of Approved Contractors. The
Complainant alleged that in view of the Company’s past experience and the
value of work carried out, the Company should have been categorised into a
higher threshold.

He also claimed that the limitation to demolition and

earthworks meant the Company was being excluded from being invited to
tender for works it had previously carried out.
The Ombudsman was asked to investigate all above-mentioned areas of
complaint.
The 5 main areas of complaint that required investigation by the Office of the
Ombudsman were the tender awards for:
PART 1

Fly ash

PART 2

Camp bay avalanche site

PART 3

Disposal of refuse to Spain

PART 4

De-silting Works

PART 5

Re-categorising the Company into the ‘A2’ Category (limited to

Demolition and Earthworks).
Introduction

3.

On 9 July 1997, the Complainant wrote to the Hon Minister for Public

Services asking for a meeting, ‘to discuss recent tenders which my company has
not been invited to tender.’ The Minister replied by letter dated 19 August 1997
stating he did not have any responsibility for inviting or awarding tenders, but
nonetheless invited the Complainant to give him a better indication of what he
wanted to discuss in order to direct the Complainant to the relevant qualified
personnel. On 26 August 1997 the Complainant listed tenders for which the
Company claimed was not invited to tender being among others, the disposal of
fly ash stockpiled in tunnels, the disposal of fly ash arising after backlog removal
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and works in connection with avalanche site at Camp Bay.

The Complainant

said that the Company had been tendering for similar GOG works since the days
of the AACR government and he failed to understand why the Company had not
been granted the opportunity to quote for these works. On 1 September 1997 the
Minister replied informing the Complainant he had asked to be fully briefed on
the circumstances surrounding the allocation of tenders in the four cases
mentioned.

4.

The tender awards for Fly Ash, the Camp Bay avalanche site, the disposal

of refuse to Spain and de-silting works are discussed in turn below.
PART 1
Fly Ash
5.

On 31 July 1996, the Chief Executive of the Technical Services

Department (the Chief Executive) wrote to the Complainant on behalf of the
Department of Trade & Industry (‘DTI’) reference the Complainant’s letter of 30
July 1996 expressing an interest in making proposals for the disposal of the
incinerator fly-ash.

The Chief Executive advised that the operation of the

incinerator was being reviewed and therefore they were not in a position to
consider proposals for the disposal of the fly ash, but added that the
Complainant’s interest in the matter had been recorded and would be reconsidered
in the future should the decision be taken to export the said material from
Gibraltar.

6.

On 8 September 1997 the Chief Executive, writing as Senior Executive of

the SSD wrote to the Complainant on behalf of the Minister for Government
Services replying to his letter of 26 August 1997.

The Chief Executive

commented with reference the disposal of accumulated fly ash that when the
decision was taken to dispose of the fly ash, invitations to tender were sent to
all the contractors who had previously registered their interest with the
department. On the question of the disposal of current fly ash, he said that a
contract had been awarded for a period of one year after quotations were
requested, ‘from the same companies previously asked to quote for the removal of
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the original accumulation, for the disposal of the current productions of fly ash’.
The Chief Executive added that the Company’s interest in making proposals for
any future work in this respect had been noted and the Company would be
considered for future work in this field. No reference was made, however, to the
Complainant’s registered interest of 30 July 1996.

7.

On 18 September 1997 the Complainant replied to the Minister for

Government Services commenting on the content of the Chief Executive’s letter
of 8 September 1997. The Complainant highlighted the fact that the Company
had successfully completed a 2-year operation for the disposal of refuse to Spain
and that the Company was also involved in the storage of the fly ash at the
tunnels.

8.

By letter of 24 November 1997, the Chief Executive wrote to the

Complainant making reference to the areas of complaint raised by him.
Concerning the issue of fly ash, he said that as previously explained in his letter of
8 September 1997, only contractors who registered an interest with the SSD
specifically for the disposal of fly ash were invited to tender.

He added,

‘Although acknowledging that your company has been involved in the disposal of
refuse for the Government in the past, we consider that the two issues are totally
unrelated’ (bold supplied). The Chief Executive explained that the Government
considered the disposal of fly ash to be a politically sensitive issue vis-à-vis Spain
and that consequently it was thought prudent not to publicise such works and to
only invite to tender those companies who had previously registered an interest
with Government for the undertaking of this type of work. Again no reference
was made to the Complainant’s registered interest of the previous year.

9.

By letter dated 22 September 2000 from the Chief Executive to the Office

of the Ombudsman, he wrote as follows:
Page 1/ 2
‘…the Complainant is absolutely correct in accusing this department of
not having taken into consideration his offer to make proposals, for the
disposal of the fly ash, dating back to 1996. This has been an oversight
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on my part for which I intend to write to the Complainant and apologise.’
(Bold supplied).
Page 2
‘Eventually, around March 1997, the decision was taken to consider
exporting the fly ash and contact was established with the various
companies, some of which had previously registered an interest with this
department. It is during this process that I failed to consider, due to an
oversight on my part, the Company’s offer of interest in submitting a
proposal received by the department almost a year earlier.’ (Bold
supplied)
Page 3
‘5. Due to the sensitivity of this whole issue, selective tendering was the
government’s preferred option as public tendering would only serve to
once again raise the profile of the problem. Had public tendering been
undertaken, the Company would have realised government’s intentions
and would have been given the opportunity of reviving their interest in
the matter…
On completion of the removal of the backlog of fly ash, new tenders were
invited for the disposal of the daily productions of fly ash… from August
1997 to August 1998. It was again decided to invite the four contractors,
who had tendered for the initial works, under a selective tendering
process… At the termination of the said contract, the Government decided
to invite new tenders but this time through the public tendering system…
You should be aware that the Company did not submit a tender for these
works despite the fact that this was the first opportunity that they had
had to do so.

This current tender expired in August of this year.

However, as the incinerator is currently out of action and has been so
for quite some time, a new tender for the provision of this service will
not be advertised until we have an indication of when the plant is likely
to be back in operation.’ (Bold supplied).
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10.

By letter dated 29 September 2000 from the Chief Executive to the

Complainant (copied to the Office of the Ombudsman) he stated as follows,
“…it was only whilst reading your bundle of letters that I discovered that
your company had in fact registered your interest with this department as
far back as July 1996, a year prior to the first contract for the disposal of
the fly ash being awarded…apologies for this oversight… I can assure
you that your company would have been invited to tender for this work.
Furthermore, had you brought to my attention the existence of your letter,
even after the invitation to tender for the first such contract, again I can
assure you that your company would have been invited to tender for the
second tender… You should be aware that the current tender for the
removal and disposal of fly ash has expired and, due to the fact that the
incinerator is currently not operational, no further tenders for the disposal
of fly ash will be invited until government has a clear indication of when
the incinerator will be operational”’

11.

The Ombudsman was of the view that on the facts presented to him

together with the Chief Executive’s admission of an administrative oversight, it
was evident that the SSD had committed an act of maladministration that had
consequently left the Complainant’s Company out of the tender process for the
disposal of fly ash in 1997. He noted, however, that had the Complainant brought
to the SSD’s attention his registered interest of 31 July 1996, the Company may
have been invited for the second tender as indicated by the Chief Executive in his
letter of 29 September 2000.

In this regard, the Complainant may have

contributed to the perpetuation of the ‘oversight’.

PART 2
Camp Bay Avalanche Site

12.

On 8 September 1997 the Chief Executive, wrote to the Complainant on

behalf of the Minister for Government Services replying to his letter of 26 August
1997 stating at page 1 point 3,
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‘Although the value of the work did not warrant it, the decision was taken
only to invite contractors in Category D for Civil Engineering to quote for
the preliminary works undertaken in conjunction with the rock fall at
Camp Bay… we are however aware that your company was subsequently
subcontracted by the successful tenderer and did in fact undertake a
substantial amount of the work for the main contractor albeit under the
ambit of the main contract. We must however, inform you that future
works in this respect are shortly to be undertaken and once again we have
to limit the tender submission to the same contractor category.’

13.

The Complainant wrote to the Hon Minister for Government Services on

18 September 1997, stating that why the Company was not on the Approved list
for these types of work was beyond comprehension given that,
‘3. A. The Company is the only contractor to have carried out similar
works before, eg the avalanche works at Catalan Bay and construction of
the bund wall…
B. …as you were fully aware, the Company was the only company with
suitable machinery and operators to carry out these works. This was
subsequently proved by the successful tenderer employing my company to
undertake the works…’

14.

On 6 May 1998, the Complainant enquired at the DTI whether the

Company qualified for Camp Bay stabilisation works advertised in the Official
Notice in the Gibraltar Chronicle. The Official Notice referred to Contractors
who had been included in the Government list of Approved Contractors for Civil
Engineering Works, Category C or higher.

15.

By letter dated 22 September 2000 from the Chief Executive to the Office

of the Ombudsman, he enclosed a report prepared by the SSD’s Project Officer
who had overall responsibility for the project. The report said that the tender
notice stated that only Contractors for Civil Engineering Works- Category B in
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the Government List of Approved Contractors could apply. These works were
estimated at less than £100,000 and therefore the tender categorisation could have
been for Civil Engineering Contractors- Category A.

It was, however,

considered prudent to limit the work to Contractors with a higher category and
with more resources due to the hazardous nature of the works as defined by the
Consulting Engineers. Another rival company was awarded the tender and hired
the Company’s excavator for this contract as it met the reach criteria specified
within the weight limits for plant that could be transported to the site. Whilst the
contract stipulated that due to the nature of the works, all activities would be
directed by GOG’s Consulting Engineers, the successful rival company had their
own site agent to whom directions and instructions were given as required.

16.

The Chief Executive enclosed a letter dated 30 April 1997 from the

Complainant to the DTI on behalf of another company of which the Complainant
is also a Director, confirming that in the event of success in the tender it would
use the Company as sub-contractor for the demolition works and plant hire. To
this end, the SSD argued that had this other company belonging to the
Complainant been successful instead of the successful rival company as main
contractor for these works, the Company would have been in a similar position
being merely sub-contracted.

17.

The Ombudsman found that the letter from the Complainant’s other

company to the DTI of 30 April 1997 was evidence that the Complainant was
aware that the Company would have enjoyed no greater role than that of subcontractor regarding this particular contract for demolition works and plant hire.
The Ombudsman found no acts of maladministration against the SSD nor the
ACC in the handling of the award of this contract.
PART 3
Disposal of Refuse to Spain

18.

By letter of 18 September 1997 from the Complainant to the Hon Minister

for Government Services,
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‘…my company successfully completed a two year operation for the
disposal of refuse to Spain. Your department was fully aware of our
interest in this type of operation. Indeed we were also involved in the
storage of fly ash at the tunnels….
… we fail to see why this tender was not the subject of normal tender
procedure given subsequent public statements in the House of Assembly.’
19.

By letter dated 24 November 1997 from the Chief Executive as Chief

Executive SSD to the Complainant, he explained that the reason why the
Company had not been considered for the disposal of refuse was because GOG
had a long term contract with the incinerator for the disposal of refuse and
consequently could not entertain proposals from others whilst the present contract
remained in force.

20.

On 8 May 2000, the Complainant wrote to the SSD stating that he was

aware that GOG was disposing of refuse to Spain and seeking confirmation as to
whether GOG intended to seek competitive tender for this service in the
immediate future. A reply followed by letter faxed on 23 May 2000 from the
Chief Executive, saying that following the sudden unexpected breakdown of the
incinerator GOG was compelled to take immediate alternative action to dispose of
the refuse and engaged the same contractor who had previously disposed of the
refuse in Spain, to perform this same operation, this being allegedly the quickest
way of overcoming the difficulties faced. He added that a study was being
undertaken on the problems at the plant and depending on the findings, GOG
might decide to review the situation in respect of the disposal of refuse to Spain.
The Complainant replied on even date stating that it was his Company that put the
machinery in place allowing for the disposal of refuse at to Spain and that this
work had been carried out by the Company over a 2-year period.

The

Complainant emphasised that the Company was unable to obtain this contract as a
result of a letter sent by SSD to Mancomunidad in Spain stating that a rival
company (name supplied) were the official contractors.

The Complainant

communicated his grievance on this issue stating the Company was being
unjustifiably excluded from conducting its normal business.
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21.

On 26 May 2000, the Hon Minister wrote to the Complainant referring to

his letter of 23 May 2000.

He refuted the Complainant’s statement that the

Company had been excluded from disposing of refuse to Spain due to the Chief
Executive’s letter to Mancomunidad, as the appointment of the rival company was
done by the company whose responsibility it was to dispose of the refuse during
periods of shutdown of the incinerator, the GOG having no involvement
whatsoever. The Minister explained that following the appointment of the rival
company, the Spanish authorities requested a letter from the Gibraltar authorities
confirming that the refuse from Gibraltar was intended to be transported for
disposal in Spain by the appointed contractor, namely the rival copmany and that
it was in this context that the Chief Executive wrote to Mancomunidad on 10 July
1997. A letter dated 4 July 1997 from the rival company to the Minister, served
as evidence of this fact.

22.

However, in May 2000 (at this time, GOG’s contract had expired) the

GOG directly appointed the rival company as a ‘short-term arrangement’ put in
place, ‘as a matter of urgency to allow Government to overcome their current
difficulties, following the sudden unexpected failure of the incinerator, as well
as to gain time to assess the problems at the plant and determine a long-term
strategy for the same; this is consonant with the Government’s policy on
tenders’. (Bold supplied).

The Minister confirmed that the present situation

would be kept under review and changes made if, in the Government’s opinion,
such changes were required.

23.

On 6 June 2000, the Complainant wrote to the Minister for Public Services

and thanked him for the letter of 26 May 2000 fully accepting the Minister’s
explanations contained therein. The Complainant added that he looked forward to
GOG putting the service to public tender at the earliest possible opportunity. On
26 July 2000, however, the Complainant wrote to the Minister again since the
tender for the disposal of refuse to Spain had not yet been advertised and
explained that he had accepted the explanations given at the time in view of what
was described as ‘a matter of urgency’. On 8 September 2000, the Minister
informed the Complainant that GOG was considering tenders in respect of
modifications/ repairs to the incinerator which would determine the way ahead
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and clarify a number of factors including the length of time during which no
incineration would be available in Gibraltar. In light of the results it would be
possible for GOG to consider and decide possible changes, if any, to the
procedures in place. The Complainant wrote again on 27 November 2000 and a
reply was forthcoming on 11 December 2000 from the Chief Executive stating
that there had not yet been a decision on the future of the incinerator and
consequently the position remained as previously communicated to him.

24.

From approximately May 2000, to date of the report, the service of

disposing of refuse to Spain was not advertised publicly for tender.

25.

By letter dated 22 September 2000 from the Chief Executive to the Office

of the Ombudsman, he commented that he first became involved with issues
related to the disposal of refuse around early March 1993 and was aware that the
Company had been appointed by GOG, on all previous occasions, for the disposal
of Gibraltar’s refuse in Spain. He added that in 1990 GOG entered into a contract
with a Constructor (the Constructor) (name supplied) for the design, construction
and operation of a new incinerator plant in Gibraltar and that the contract was for
the disposal of all GOG’s refuse over a specified period of time, thereby
contracting out its responsibility for the disposal of refuse. During periods of
shut-down of the plant, the owners of the incinerator carried the burden of finding
alternative means of disposing of the refuse as well as to finance the costs thereby
incurred. Around June 1993, there was a major shut-down of the plant and the
Constructor requested a temporary site for storage of refuse, however, GOG
demanded that it dispose of the refuse given the prolonged shut-down and heat of
the summer months resulting in the accumulated refuse becoming a fire hazard.
When the Constructor did not accede to GOG’s requests, GOG engaged the
services of the last contractor that had provided such a service for GOG, namely
the Company. It was also confirmed that between 1993 and mid July 1997 there
was no need to transport refuse to Spain.

26.

The Chief Executive explained that in mid 1997, a major incident at the

incinerator caused a prolonged shut down of the same, with refuse temporarily
stored. As in the 1993 incident, GOG requested that the Constructor comply with
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the terms of its contract and dispose of the refuse by alternative means. In this
instance the Constructor did comply and they appointed their own contractor to
remove and dispose of the refuse in Spain. The Constructor wrote to the SSD by
letter of 23 June 1997 informing GOG of their decision to appoint the rival
company. On 20 June 1997 the SSD received a telephone call from the Company
offering their services for the transport and disposal of refuse in Spain following
the breakdown of the incinerator. The Complainant was informed at the time that
this was not a GOG matter and that he should direct his offer to the Constructor.
Despite this, the Complainant wrote to the Chief Executive as the Chief Executive
of SSD confirming his offer to GOG. This letter was not replied to as a verbal
explanation had already been given during the telephone conversation of 20 June
1997 as is recorded in the first paragraph of the Complainant’s letter of 26 June
1997.

27.

The Ombudsman was satisfied that GOG’s decision to appoint the

Company in June 1993 was due to the fact that the Constructor had not complied
with GOG’s request to find alternative methods of disposing of the refuse. The
decision was made on a short-term emergency basis, the accumulating refuse
becoming a fire hazard.

28.

Thereafter, from late 1993 to mid-July 1997 there was no need for the

disposal of refuse to Spain in any event.

29.

The Ombudsman found that where GOG had contracted out responsibility

for the disposal of refuse to Spain to the Constructor, GOG could not be held
responsible for the Constructor’s decision to appoint the rival company (instead of
the Company) to undertake the transportation of the same in 1997 following
another breakdown of the incinerator.

30.

GOG’s decision, in May 2000, to directly appoint the rival company for

the disposal of refuse to Spain, following yet another unexpected breakdown of
the incinerator, was made ‘as a matter of urgency’. By that date the Constructor’s
contract with GOG had expired. However, by the date of this report, GOG had
not yet put to public tender this service given that the Minister was of the view
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that the consideration of proposals tabled before GOG for the incinerator was still
ongoing and no definitive decisions had yet been taken and until they were, he
would retain the status quo.

31.

Consequently, the Ombudsman was of the view that the Minister’s

decision to delay putting out to public tender the refuse disposal to Spain, after a
period of over 1 year and 4 months, and continue with a contractor that had been
directly appointed to provide the service on an indefinite basis without, in the
interim period, considering advertising the service to public tender, constituted an
act of maladministration. The Ombudsman was of the opinion that particularly
because the contract between GOG and the rival company for the disposal of
refuse to Spain carried no term of engagement this being unspecified, it was in
like manner open to GOG to advertise to public tender at any time and thereafter
contract the successful applicant on the same terms whilst GOG considered
proposals on the future of the Incinerator. No valid reason or explanation had
been forwarded to satisfy the Ombudsman that going to public tender was an
impossibility or impractical during the time that GOG was considering proposals
on the future of the incinerator.
PART 4
De-silting Works
Part I- The Complainant’s Company was prevented from collecting tender
documents

32.

On 25 August 1999 the Complainant wrote to the Chief Minister to ask for

assistance regarding the unfair and arbitrary manner in which the SSD and the
ACC that nominates contractors for building and civil engineering works,
conducted their affairs.

He complained that the Company had again been

excluded from tendering for the de-silting works at the Smith Imossi Slipway.

33.

The Complainant received a reply to the letter addressed to the Chief

Minister of 25 August 1999, from the Chief Executive dated 14 September 1999.
The Chief Executive suggested that it could be the case that the letter to the Chief
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Minister was sent prior to, ‘the situation having been rectified’, but nevertheless
set out for the record that he had already confirmed to the Complainant that the
Procurement Unit were not aware that the Company was in the list of Approved
Contractors for specialised civil engineering works of which dredging/ de-silting
were included.

34.

A tender document was subsequently issued and a completed tender

received from the Complainant for these works being only one of two tenders
received. The Chief Executive added that in addition to the dredging works, the
Company was included in the list of Approved Contractors for reclamation works,
sea and coastal defence works as well as for demolition works.

35.

It should be noted, however, that the Company appears on the list of GOG

Approved Contractors as Category A2 limited to demolitions and earthworks.
There is no mention of eligibility specifically for reclamation works or sea and
coastal defence works.

36.

On 14 September 1999, the District Officer of the Transport and General

Workers Union, wrote to the Chief Minister stating that the Company had been
categorised into ‘B2’ on the GOG list of Approved Contractors and that there was
enough evidence to prove that,
‘…there have been serious inconsistencies in the manner in which the
Civil Servants concerned have handled the Company’s tendering affairs
when it is a well-known fact that the Company has been traditionally
involved in all these areas of work…’

37.

The District Officer added that whilst the Company was included in the

GOG List of Approved Contractors to carry out any demolition and excavation
works, sea and coastal defence works and reclamation works, yet it had been
refused the tender documents for the de-silting works at the Old Slipway. He also
stated that it was ironic that whilst the Company had consistently been excluded
from tender applications other companies who had operated exclusively as Project
Managers had been awarded contracts that were subsequently sub-contracted to
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the Company, as detailed in the Chief Executive’s letter of 8 September 1997,
referring to the tender award of Camp Bay stabilisation works (kindly refer to
page 9. and note that the Ombudsman concluded that the Complainant’s grievance
was not sustained with regard Camp Bay stabilisation works, thus the District
Officer’s allegations in this respect were unfounded).

38.

On 21 September 1999, the Chief Executive invited the Complainant to

meet with the SSD’s Quantity Surveyor and the Head of the Procurement Unit to
effectively address his grievance.

It should be noted, however, that the

Complainant neither replied to this letter nor made any attempt to meet with the
stated persons.

39.

By letter dated 28 September 1999, the Chief Executive wrote to the

Complainant making the following admissions,
“It has become apparent to me……that the problem lies in poor
communication

between

this

Department

and

the

Procurement

Unit…….although your company is not in the list of approved contractors
for civil engineering works, you are nevertheless in a separate list for
certain types of work such as demolition, sea defence works etc. The
confusion arises when tenders are invited for such specialist works that
either we are not explicit enough in our communication to the
Procurement Unit in informing of the facts that companies such as yours
are eligible to tender for such works or alternatively, that our instructions
to Procurement are not clearly understood and consequently not followed
by them….. I apologise for the inconvenience that this may have caused
your company but please be assured that the matter is being addressed
and that there will not be a repetition of the problem. I do however, draw
some comfort from the fact that, in respect of the two tenders in question,
you were actually able to tender albeit as a sub-contractor………..”

40.

This was afterwards rectified by later correspondence which stated that the

Company had, on the question of the de-silting contract had submitted tenders as
main contractor and in the second tender documents, these were obtained in the
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name of the Company and returned in the name of another company also owned
by the Complainant.

41.

The Ombudsman found that the company was initially prevented from

collecting the tender documents as there seemed to have been a misunderstanding
in that the Procurement Unit was unaware that the Company was included in the
GOG list of approved contractors for this specialised type of work. This was
admitted by the Support Services Department ‘SSD’ to be due to the poor
communication between the SSD and the Procurement Unit. The Ombudsman
was of the opinion that this was an administrative oversight but noted that the
error was in fact subsequently rectified and the company allowed to tender,
although he also noted that the misunderstanding had caused the Complainant
inconvenience and frustration.
Part II – The Tender Process

42.

On 31 August the company submitted a form of tender for the removal of

silt and submerged debris within the reclamation area at the old slipway yard for
GOG in the sum of £155,000.

43.

On 16 September 1999, the Complainant was informed in writing by the

Secretary of the Treasury Tender Board that the contract for the removal of silt
and submerged debris within the reclamation area at the old slipway yard had
been awarded to the only other bidder, the other rival company (name of company
supplied) in the sum of £117,375 being approximately £38,000 cheaper.
Tender – Report dated 9 September 1999 – Tender evaluation – the
Company

44.

The Ombudsman received a copy of the tender report from the SSD in the

above matter, that confirmed under section 2 “Tender Evaluation” at 2.1 “the
Company” that the tender submitted by the company was in compliance with the
specification. However, in order to evaluate the offer on technical grounds, further
information relating to the proposed method of undertaking the works and a
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general description of the plant to be used, was requested. The request was made
in letters dated 2 September 1999 and 3 September 1999. Furthermore, a meeting
was held with the Complainant on 6 September 1999 also aimed at obtaining
more details of the Complainant’s intended work methods in order to assess their
feasibility. The tender report said that the Project Manager of a company dealing
in land reclamation was asked to attend the meeting.

45.

It should be noted that the company dealing with land reclamation and the

rival company share a Director in common and the Complainant was concerned
that the rival company could have been in a privileged position over the company,
given the Project Manager’s attendance at the meeting of 6 September 1999 him
being privy to the discussions on the Complainant’s proposed sequencing of the
work, proposed plant type and method to be adopted.

46.

SSD thought it pertinent to point out to the Ombudsman that at the time of

the meeting the Complainant had not raised any objections or concerns at having
the Project Manager present at the meeting. SSD pointed out to the Ombudsman
that if objections had been raised, these would have been addressed, although it
was not specified how this would have been done.

47.

It was concluded following the meeting of 6 September 1999 that

provided the Complainant had complied with the commitments made as part of
explanations given, that the execution of the works was considered feasible within
the required time frame.

48.

It was also noted that the Complainant had stated that it would be

necessary to have access through the present demolition site, at both the northwest and north-east corners, and to make use of the subway area for the duration
of the contract period.

49.

By letter dated 26 June 2001 addressed to the Office of the Ombudsman,

the Chief Executive of the Technical Services Department pointed out that in
assessing the tender submissions, price alone was not the only issue considered.
He said that although price was undoubtedly the major issue, other factors were
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considered in the assessment of tenders. The Chief Executive pointed out that the
Project Officer’s Tender Report stated reference the Company’s submission that
the Company had stated that it would be necessary to have access through the
present demolition site, at both the north-west and north-east corners, and to make
use of the slipway area for duration of the contract period.

50.

The Chief Executive explained to the Ombudsman that although the

Project Officer had stated in his tender report that the Company had not qualified
their tender submission, he believed there were various statements in their tender,
which would have been found unacceptable. The Company’s submission had
assumed that the buildings to the north of the old slipway would have been
demolished by the time the work started. This, the Chief Executive explained in
his letter could not have been agreed to as the demolition of such buildings was
the subject of another contract that was on-going at the time. As it happened the
buildings in question were not demolished before the de-silting contract
commenced. The Chief Executive further explained to the Ombudsman that the
Company had requested access through and onto areas, which were strictly
speaking not under the control of the Government at the time, with such areas
having been ceded to the demolition contract working on the adjoining site. The
Chief Executive pointed out that if such qualifications had been accepted, it
would have resulted in either delays or disruptions to either the de-silting or
demolition contracts. Consequently these could not have been accepted as they
stood due to the claims for increases that would have resulted to either or both
projects. The Chief Executive concluded by stating that as it happened in this
instance, price was the determining factor and these issues were not discussed
further with the Company.
Tender Report dated 9 September 1999 – Tender Evaluation

51.

The Tender Report at 2.2 described the tender submitted by the rival

company as not including rates against the various items in the bill of quantities. ‘
No tender total was defined.’ In an attempt to clarify the submission so as to
compare this tender with the Complainant’s, the rival company was asked to
explain whether the daily rates applied cumulatively or individually for each
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operation by letter dated 1 September 1999. A reply was received on even date
but it was not considered possible to evaluate the tender without having defined
daily outputs for each operation. A further request was made by letter 3
September 1999 asking for these outputs to be stated. A reply was received on
even date stating that they could only present daily rates although in their opinion
the works could be completed in 30 days but with no guarantees. The rival
company was again informed that this was not acceptable and a further letter was
received from them on 6 September 1999, which stated that the value of the
works would not exceed the cost of 30 working days at the rates, which they had
submitted.

52.

This placed the maximum contract sum at £117,375.00. This however,

was still not considered acceptable as it would not be possible to achieve any
saving on this figure should the works not be fully completed. Consequently a
further letter was sent to the contractor on 7 September 1999 seeking confirmation
on the acceptance of the tender conditions whereby they would only be paid for
work, which was completed at the end of the contract period. A reply was
received on 8 September 1999, in which the rival company confirmed acceptance
of these conditions.

53.

The recommendation made by the Tender Board as stated in the Tender

Report dated 9 September 1999 was that the tender received by the rival company
be accepted in the sum of £117,375 this being the lowest valid tender received.
Issues arising from the Tender Process described in the Tender Report of 9
September 1999
(1)

Immediate disqualification ?

54.

The Complainant contended that the failure by the rival company to

provide a tender total in the tender forms submitted, should have led to an
immediate disqualification, given that the lapse of time during which no tender
total was defined was totally unacceptable and was contrary to the tender
documents requirements.
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55.

The DSS put it to the Ombudsman that they rejected these arguments on

two counts. One being that the time involved was not excessive. The documents
sent on 1 September were addressed on even date, and by 3 September; the 30day multiplier in consonance with the contract period had been established.
Secondly, both tender documents contained deficiencies or qualifications and it
was Government prerogative to decide to reject both tenders or try to clarify the
relevant issues with both contractors.
(2)

Breach of confidence

56.

The Complainant added that during this intervening period, the Project

Manager for the company dealing in land reclamation which shares a Director
with the rival company was privy to confidential information pertaining to his
proposed tender and there could have been a breach of confidence.

57.

DSS rejected this assertion. The Ombudsman was informed that only

technical matters were discussed which did not elaborate or divulge any
commercially sensitive secrets as reflected in minutes.
(3)

Final sum paid to the rival company ?

58.

The Complainant was also concerned that the rival company was not paid

the figure of £117,375 submitted, but that this sum was exceeded substantially.
The SSD confirmed by letter of 14 March 2001 to the Ombudsman that whilst the
cost of the works increased, due to the number of wrecks such as anchors, chains,
etc which needed to be removed, and had not been previously identified and were
not included in the tender stage, the final project cost remained below the sum
quoted by the company at £138,375.

59.

By letter dated 26 June 2001, the Chief Executive of the Technical

Services Department put it to the Office of the Ombudsman that he was surprised
that the Company had felt concerned that the rival company was paid a figure
exceeding the originally agreed contract sum. The Chief Executive explained that
this is not surprising in the construction industry where it is the norm, rather than
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the exception, for final project costs to be greater, in some instances substantially
so, than the original tender figure submitted. The Chief Executive pointed out that
the Complainant, having worked in the industry for a long time is more than
aware of this fact; he (the Chief Executive) consequently questioned the
Complainant’s motives for having raised this issue. The Chief Executive
explained to the Office of the Ombudsman that every effort was made by his
Department to identify as many as the wrecks and other items of seabed debris as
possible prior to the invitation of tenders, but despite their best endeavours, not all
such items were identified, this being the reason why the project costs increased.
Unforeseen or additional items of work, such as those now being discussed,
would have entitled the appointed contractor, be it the rival company, the
Company, or any other, to additional payment and extensions of time. However,
had the Company been appointed as the contractor of these works, it follows that
as their rates were generally higher than those of the rival company, consequently
their higher tender sum, the cost to Government of undertaking such additional
work with the Company would also have been higher than that which was
actually paid to the rival company. It follows that cost difference that originally
existed between the two tender submissions would have increased as additional
works were undertaken since original contract rates would apply to such works.

60.

The Ombudsman drew a distinction between a request or series of requests

for further clarification of proposed methods or technical information to be used,
with the failure to submit a tender price, especially in light of the fact that the
recommendation made by the Tender Board was based on the lowest and valid
tender received. Given that the Complainant’s tender was also confirmed as valid,
the recommendation was that only price was the determining factor between the
two tenders received. After the Complainant had submitted his tender offer, over a
week passed before finally on 9 September the Tender Board was able to fully
commit the rival company to contract price and conditions.

61.

The Ombudsman was informed by the Senior Civil Engineer of SSD by

letter dated 31 August 2001, that after the Tender Board made its
recommendation, it was Procurement and then the Treasury Tender Board that
also had to either accept or reject the Tender Board’s decision and that
APPENDIX 2

Page 424

consequently, if either or both of these bodies had disagreed with the methods
adopted by the Tender Board, they could have rejected the recommendation
made.

62.

The Senior Civil Engineer also confirmed that it was his recollection that

the Complainant’s fixed price was not discussed at the meeting of 6 September
1999, therefore the price could not have been subsequently divulged to the rival
company. Furthermore, he added that although the Complainant may recall that
the price was discussed, it does not appear in the minutes of the meeting, but that
what appears in the minutes were the conditions or methods that could affect the
tender figure.
The Ombudsman expressed the view that the following points gave him
ground for concern :-

63.

That the tender submitted by the rival company did not include rates

against the various items in the bill of quantities.
64.

That no tender total was ascertained until after negotiations (9 September

1999) during which the Project Manager of the company dealing in land
reclamation, attended a meeting with the Company where the Company’s tender
was discussed.

65.

Although the Ombudsman took on board the Senior Civil Engineer’s

argument that this was not the first time that this had happened, and as such was
not an unusual occurrence, he nevertheless felt he had to share the Complainant’s
concern at the fact that the company dealing in land reclamation and the rival
company share a Director in common and that he happened to be present during
the meeting at which the company’s tender was discussed. Although the
Ombudsman felt it necessary to make it clear that he was in no way casting
aspersions or questioning the professional integrity or the personal honesty of the
Project Manager, he nevertheless had to point out that this had been a very
sensitive situation which regrettably had been handled in a manner which he
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considered to have been unorthodox and had thus prompted feelings of suspicion
and disquiet.

66.

On the question as to whether the rival company should have been

disqualified at the outset for failure to produce a tender total, the Ombudsman put
it to the Chief Executive whether it was appropriate that this should have been
done, given that it seemingly allowed a discriminatory process to continue
throughout the negotiations and this may have given rise to unfair competition
between the rival company and the Complainant.

67.

The Senior Civil Engineer explained to the Ombudsman that not all

tenders are returned in exactly the manner that the Department would wish despite
all tenders having specific instructions to tenderers on such matters. He further
explained that it is the Government’s prerogative to decide or not to reject any
tender, this being very much dependent on the degree and/or consequences of the
deviation from the tender instruction. Although the Department makes its own
independent assessment of each situation as they may arise, the Department’s
recommendation is made to the Procurement Unit who can either accept or reject
such recommendations as they may consider appropriate. The Procurement Unit
itself also merely recommends to the Treasury Board who again is at liberty to
question both the Department or the Procurement Unit on their respective
recommendations and are also at liberty to either accept or reject such
recommendations. The Senior Civil Engineer pointed out to the Ombudsman that
in this instance, the Department’s recommendation was accepted by all concerned
since it was no different to many other such similar occurrences which have been
processed in the past, including the Complainant’s tender itself, which he pointed
out was also qualified.

68.

On the submissions presented to him, the Ombudsman formed the opinion

that the procedure followed on this case was similar if not the same to that which
had been followed in the past, hence there seemed to be no deviation from the
norm which could be construed as having being deliberately concocted to benefit
the rival company to the detriment of the Complainant. Notwithstanding this, he
understood and was sensitive to the Complainant’s concern and susceptibility
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over this very sensitive and important matter for him. The Ombudsman pointed
out that every effort must be made to allay concerns and suspicions as the ones
raised by the Complainant over this case.

PART 5
‘A2’ Category on the GOG list of Approved Contractors- The Facts
The Complainant submitted an application for inclusion on the new GOG

69.

list of Approved Contractors on 3 January 1997 for Category ‘B’ (works up to
£500,000) in the Civil Engineering Works areas of demolition, excavation,
retaining walls, bund wall construction, refuse disposal, sea defence work and
land reclamation. The Complainant gave the particulars of significant works
carried out during the past 5 years as:
Works

Date Completed

Value

Client

Sea Defence works

1993

£1,000,000

DTI

Refuse Disposal

1992

£1,000,000

Gib.

1996

£ 75,000

Procon

1996

£ 200,000

Gov.
Land ReclamationMarina Bay
Ltd
SuperportNew Harbour Walls
Superport

70.

The Complainant added on the application form that in April 1997 it

would be ten years that the Company had been involved in the types of works
mentioned and that all his staff and operatives had been in his employment for
similar periods of time and their experience in the fields unequalled locally. The
Complainant, at the date of the application had 20 workmen permanently
employed in the Company.
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71.

The Chairman of the ACC communicated to the Company by letter dated

6 February 1997 that it had been included in Category A Eng (limited to
Demolitions and Earthworks) whose estimated value did not exceed £100,000.

72.

On 25 November 1997, the Complainant wrote to the ACC requesting the

Company be included for works of a civil engineering nature up to the value of
£1,000,000 (new category ‘D’) in the following fields: disposal of refuse, disposal
of fly ash, demolition works, excavation works, sea and coastal defence works,
reclamation works and dredging. The Complainant confirmed that the Company
would be in a position to employ qualified engineers to supervise any aspects of
the works that may be required by GOG. On 14 January 1998 the ACC replied
stating that the areas of sea and coastal defence works, reclamation and dredging
works were works ‘of a specialist nature beyond the scope of normal Civil
Engineering envisaged in the list, consequently if works of this nature were to be
carried out they would be tendered for separately and contractors with a proven
track record such as yourselves would be permitted to tender’.

With reference

the disposal of refuse and fly ash, the ACC added that ‘there is no such list to
categorise any contractor to carry out these works, but if and when any of these
works is required you will be invited to tender as well’.

Lastly, the ACC

confirmed that the Company had already been included in the GOG List of
Approved Contractors to carry out demolition and excavation works. There was
no mention of the Company’s request to be re-categorised to the financial limit of
£1,000,000.

73.

On 11 April 2000, the Complainant wrote to the Minister for Trade and

Industry seeking a meeting to discuss a number of issues including the recategorisation of the Company in the GOG list of Approved Contractors.

74.

The Chairman of the ACC wrote to the Office of the Ombudsman by letter

dated 2 October 2000, concerning the Complainant’s questioning of the recategorising of his company into ‘B2’. The Chairman confirmed that having
enjoyed Category ‘B’ from approximately 1987 to 1997 during the AACR and
GSLP administrations (as pointed out by the Complainant), in 1997 the Company
was re-categorised to ‘A with footnote 2’. The first List of Approved Contractors
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that the ACC had with the Company’s name included dated back to 1992. At that
time, the Company was appointed in Category ‘B’ for Civil Engineering work.
Category ‘B’, at the time, limited the value of the work for which the contractor
was eligible to apply to tender to £100,000. The following were the financial
limits of the value of the works within each category:
Category ‘A’ £50,000
Category ‘B’ £100,000
Category ‘C’ £500,000
Category ‘D’ £1,000,000

75.

The Chairman explained that there was a period of relative inactivity of

the ACC from approximately 1992 to 1997. In 1997 GOG decided to restructure
the composition of the ACC and new members were appointed. It was also
decided at this time to up-date the list and all applicants were asked to re-apply
for inclusion in the new list to be compiled. The financial limits of the categories
were also changed as follows:
Category ‘A’ £100,000
Category ‘B’ £500,000
Category ‘C’ £1,000,000
Category ‘D’ £4,000,000

76.

The Company re-applied for inclusion in the new list, in 1997 and was re-

categorised to Category ‘A’ remaining within the same financial limit as
previously enjoyed, being £100,000.

77.

The new ACC considered, however, that the Company did not meet the

full range of criteria to be allowed to tender for all types of civil engineering
work. For this reason it was then decided to limit the Company (as well as
another) to certain types of civil engineering work being described in the list as
footnote 2 ‘demolitions and earthworks’. The Chairman stated that there was no
category ‘A2’ or ‘B2’ but Category ‘A’ with footnotes 1 and 2. This limitation
had not applied previously.
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78.

The Office of the Ombudsman requested that the ACC provide the criteria

to be met to enjoy each status. The Chairman of the ACC replied stating,
“In assessing a contractor’s application for inclusion into any of the
categories, everything of relevance known about the contractor is
considered by the Committee.

This includes the contractor’s past

experience in undertaking the type of work for which they are seeking to
be considered, not just work undertaken for government but for the private
sector, their expertise in the particular field, their past performance to
date, the financial standing of the company, the resources (both human
and otherwise) of the company, the management set-up, the value of
previous work undertaken both on individual projects and collectively on
various projects, the references provided and any other issue of relevance
to the application.”
79.

The Chairman then explained that the ACC had considered all the

information submitted by the Company and determined that a higher rating than
new Category ‘A’ was not warranted which, in any event, maintained the status
quo in respect of the value of work which the Company was entitled to bid for
albeit limiting the type of work to what the Committee considered this company
could perform competently.

80.

When the Ombudsman referred to the values of the works carried out by

the Company as being £1000,000 on 2 occasions in 1992 and 1993 and queried
why the ACC had determined, in view of this, that no higher rating than Category
A was possible. The Chairman of the ACC in a meeting with the Ombudsman of
13 March 2001 clarified the position by stating that on both mentioned occasions
the contracts awarded were for a period of over a year and were ongoing,
therefore it was not the case that a contract to the value of £1000,000 had been
given to the Company for a particular year. Moreover, the Chairman of the ACC
added that the sea defence works contract was a plant hire arrangement where
GOG civil engineers were managing the project, and the Company’s role was
limited to the transportation of materials over a number of years.
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By letter dated 25 October 2001 the Chief Executive of the Technical

81.

Services Department explained to the Ombudsman that his Department was
responsible for the project managing the construction of the reclamation on the
east side of Gibraltar. He said that the Department’s engineers were responsible
for the design project as well as for directing the works on site, which included
the direct purchasing of the rocks for the construction. He explained that the plant
utilised in the project was on hire from the Company and worked as directed by
Government’s engineers or personnel on site. The Chief Executive therefore
pointed out that it is not correct to state that the Company was the appointed
contractor for these works since according to him the involvement of the
Company in this project was limited to that of a Plant Hire Company. The Chief
Executive did say however that the Company’s plant operators became very
proficient during this time in undertaking such works and that this would have
placed them in a good position to tender, as a contractor, for future works.
The Chief Executive further explained to the Ombudsman in his letter, that

82.

the project in question was not undertaken during one calendar year but actually
spanned over four financial years, i.e. commencing in 1990 and completed, to an
agreed phase in 1994.
The final point the Chief Executive made was that the value of the plant

83.

hire undertaken by the Company was nothing like the one million pounds quoted
by the Complainant. The Chief Executive said that a cursory inspection of the
pertinent accounts for the period in question revealed the following in respect of
the east side reclamation project.
YEAR

COST OF ROCK

COST OF PLANT

TOTAL

1990-1991

£574,110.41

£149,505.89

£723,616.30

1991-1992

£176,148.96

£174,682.96

£350,831.92

1992-1993

£237,000.00

£81,859.22

£318,859.22

1993-1994

?

?

?

£406,048.07 +

£1,393,307.44 +
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84.

The Ombudsman found that the limitation to footnote ‘2’ demolition and

earthworks that did not previously exist, could in all probability have had a
bearing on the confusion that seemed to have caused the Complainant frustration
and inconvenience at being excluded from the de-silting works tender, although
fortunately, this was later rectified, and the Complainant was allowed to tender.

85.

Having said this, the Ombudsman expressed the view that this possible

confusion already referred to, should be avoided in the future, and Government
should take steps to ensure this.

86.

The Ombudsman noted that the Company could be engaged for demolition

and earthworks, and there was at present no ambiguity over this. Similarly it
should also be borne in mind by Government with no ambiguity either, that the
Company could, as stated in their letter of 14 January 1998, also be permitted to
tender for sea and coastal defence works, reclamation works, and dredging works,
and that steps to be taken to ensure this was borne in mind.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/297
COMPLAINT AGAINST THE TECHNICAL SERVICES DEPARTMENT
OVER DELAY IN PAYING COMPENSATION FOR BROKEN
PROPERTIES
1.

The Complainant felt aggrieved at the time being taken by the

administration to settle the payment of some broken property.

2.

The Complainant first brought her complaint to the attention of the

Ombudsman in May 2000.

3.

The Complainant is a Government tenant, and whilst works were being

carried out on the façade of the block of flats where she lives a television aerial
and cable, and a short wave radio aerial belonging to her were broken. The
Complainant claimed to have reported this to Technical Services. The
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Complainant was allegedly assured that whatever damage or loss was sustained to
her property during the works would be repaired, replaced or paid for. The
Complainant made her claim in October 1998.

4.

When the Complainant brought her complaint to the attention of the

Ombudsman she had been trying to have it resolved for the past one year and
seven months. Prior to her visit to the Ombudsman in May 2000 she claimed to
have had a meeting with a Government engineer from Technical Services, to try
to have her claim finally resolved. She was advised to contact the then Housing
Manager, so that he could process her claim. The Complainant did as advised and
talked to the Housing Manager, but he allegedly told her he had nothing to do
with the works at these Government premises and could therefore not assist her,
and told her to take the matter back to Technical Services.

5.

On 2 June 2000 the Ombudsman wrote to the then Housing Manager and

put to him the Complainant’s predicament. The Ombudsman pointed out that this
was an intolerable situation. The Ombudsman said that at this stage he did not
know whether replacing the Complainant’s broken property was the Housing
Agency’s responsibility or that of some other Department. However, he pointed
out that what he (the Ombudsman) certainly knew was that it was not the
Complainant’s responsibility to be chasing after two Government Departments to
establish which of the two should make itself responsible.

6.

The Ombudsman urged the then Housing Manager to liaise with Technical

Services to sort out which Department was to undertake responsibility, and that
this matter be resolved without any further delay.

7.

By letter dated 2 June 2000 the then Housing Manager wrote to the

Ombudsman and explained to him that he had spoken to a specific official at
Technical Services, and that it had been agreed that this official would be taking
the matter up with the Quantity Surveyor, being the person in charge of the
refurbishment of this Government premises in order for him to quantify the costs.
The then Housing Manager concluded his letter by saying that once this was done
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this official would seek approval from the Director of Buildings and Works who
is the controlling officer in respect of funds for this project.

8.

On 8 October 2001, that is 16 months after the then Housing Manager’s

letter to the Ombudsman, the Complainant informed the Ombudsman that the
matter of repayment was still unresolved.

9.

The Ombudsman again brought this long-standing complaint to the

attention of the Acting Housing Manager and informed her he would now initiate
a formal investigation into this case. The Ombudsman asked the Housing
Manager to make fresh enquiries.

10.

By letter dated 30 October 2001 the Housing Manager wrote to Technical

Services and put it to him that it was agreed in June 2000 that the aerials that were
damaged during the refurbishment works in the area would be replaced. She
pointed out to Technical Services that the Ombudsman was requesting to know
what was the current position.

11.

On 22 November 2001 during the course of a meeting held with the

Housing Manager the Ombudsman was informed that she has been told by
Technical Services that the matter being complained about had been resolved. The
Ombudsman contacted the Complainant who told him that the matter remained
unresolved. This was brought again to the attention of the Housing Manager who
on 7 January 2002 wrote to Technical Services and informed him that contrary to
what he had said the matter of the aerial had nott been addressed.

12.

To try to sort out the problem the Ombudsman contacted Technical

Services who explained to the Ombudsman that someone from Gibraltar Joinery
Building Services (GJBS) (name given) had sometime in October 2001 talked to
the Complainant’s son, they had agreed that the Complainant would either
purchase the aerials himself and present a receipt then to GJBS for Government to
pay, or the Complainant would tell GJBS where the type of aerials needed could
be purchased and GJBS would buy it. Technical Services told the Ombudsman,
and this was corroborated by another official from GJBS, that the Complainants
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had never referred the matter back to them, hence the delay. The Complainant’s
son claimed that no such agreement had been reached. The Ombudsman had no
way of reconciling the two versions.

13.

The Ombudsman pointed out that the Complainant had made her claim in

October 1998, and that when she referred the matter to the Ombudsman she had
been trying to have the problem resolved for the past one year and seven months.
The delay was caused by the departments involved being unsure as to which one
had to take responsibility for replacing the aerials. The Ombudsman’s direct
involvement ensured that a particular Department, namely GJBS took upon itself
this responsibility to replace them. The last delay of some four or five months was
apparently caused because the Complainant did not refer the question of the
purchase of the aerials back to GJBS as had been agreed.

14.

The Ombudsman concluded that this matter should have been resolved

much sooner, and notwithstanding the possibility that a delay of 4 or 5 months
may have been caused by the Complainants themselves, the rest of the delay was
caused by the departments concerned. The Ombudsman expressed the view that a
simple matter such as this should not have got so embroiled or have taken so long
to be resolved.

15.

The Ombudsman contacted the Complainant and told her about the

agreement reached between her son and the official from GJBS and closed the
case on the understanding that the agreement entered would be honoured.

CASE NOT SUSTAINED
CS/349
COMPLAINT AGAINST THE TECHNICAL SERVICES DEPARTMENT
FOR FAILING TO PROPERLY MAINTAIN PUBLIC SEWERS
1.

The Complainant registered a complaint against the Technical Services

Department for negligence in failing to cleanse, maintain and empty the public
sewers adjacent to Wellington Front area.
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2.

The Complainant at the time of writing was the registered owner of

vehicle, (hereinafter referred to as “the Car”). On 15 February 2002, the
Complainant lawfully parked her Car at Wellington Front. A very heavy rainfall
occurred and her car was flooded when allegedly the drains and sewers did not
withstand the intake of water and the area was completely flooded with water
levels reaching 3 feet. By letter dated 19 February 2002, the Complainant wrote
to the Technical Services Department, Highways and Sewers section informing
the same that her car had been parked at Wellington Front and that she had
sustained damages due to the flooding.

3.

On 28 February 2002, the Complainant wrote a letter to the Department

enclosing full particulars of the estimate of repairs prepared by the garage. By
letter of reply dated 18 March 2002, the Technical Services Department informed
the Complainant that her claim for damages had been forwarded to the
corresponding Government Department and was receiving attention from the
Government Insurers, (hereinafter referred to as “the Insurance Company”).
However, by letter dated 19 March 2002, the Claims Manager of the Insurance
Company wrote to the Complainant denying any liability under negligence or
otherwise on behalf of the Government of Gibraltar (hereinafter referred to as
“GOG”). He explained that due to the extraordinary rains, rubbish was swept
from all parts of town and ended up clogging the drains / sewers and therefore the
GOG could not have foreseen such an event happening. In essence he pleaded the
defence of an “Act of God” and / or lack of reasonable foresight. The
Complainant felt aggrieved at the outcome and decided to inform the Ombudsman
of the occurrence.

4.

The Office of the Ombudsman wrote to the Chief Executive of the

Technical Services Department (hereinafter referred to as “the Chief Executive”)
informing the same that the Complainant was alleging that his Office had
breached its statutory duty of care and / or common law duty of care for failing to
maintain, cleanse and empty those sewers adjacent to Wellington Front. By letter
of reply dated 9 April 2002 the Chief Executive denied the allegations suggested
and explained that on 13 December 2001, his Department had undertaken
cleansing works on a surface water drain at Queensway, this being an outlet from
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one of the drains at Wellington Front. On 20 December 2001, the remaining
section of this drain, extending into Wellington Front area was cleansed, thus
completely cleaning the drain’s entire run. Furthermore, during the period 9 to 13
February 2002, as parts of other works being carried out at Wellington Front, the
same gully was further cleansed again.

Finally, by letter dated 16 April 2002,

the Chief Executive disclosed to the Ombudsman copies of cleaning carried out
on those pertinent dates.

5.

The Public Health Ordinance, section 10 states that it is the duty of

Government to maintain, cleanse all public sewers. The Ombudsman was satisfied
that the pertinent department had carried out cleaning works prior to the heavy
rainfall which caused the severe flooding at Wellington Front. In view of this the
Ombudsman considered that the Technical Services Department had not incurred
in any act of negligence and hence maladministration.

6.

The Ombudsman expressed his sympathy with the Complainant at the loss

incurred but felt he could not, in the absence of any negligence on the part of the
Department concerned, recommend that compensation be paid. It would therefore
be up to Government to decide whether it would wish to make an ex-gratia
payment to cover part of the cost to the Complainant as a result of this unforeseen
heavy rainfall.
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CASE NOT SUSTAINED
CS/302
COMPLAINT AGAINST THE DEPARTMENT OF TRANSPORT FOR
NOT ACCEPTING A TRANSFER FORM WITHOUT A VALID MOT
CERTIFICATE
1.

The Complainant complained that he had tried on numerous occasions to

apply for the ‘Change of Possession of Motor Vehicle’ but on every occasion he
had his application rejected by the Department of Transport; in pursuance to the
Traffic (Registration and Licensing of Civilian Vehicles) Regulations, reg. 8(1).
2.

The Complainant, was the owner of a motorcycle. The said motorcycle

was registered under his name and he had been the owner thereafter. However,
since July 2001 the motorcycle had not passed it’s annual Ministry of Transport
Test (“MOT test”) and subsequently when the Complainant applied to have his
name removed from the Certificate of Registration of Motor Vehicle, the
application was rejected by the above captioned department.

3.

The Complainant asserted that he had sold the motorcycle for the sum of

£30.00 and it was the intention of the purchaser to try and repair the motorcycle
and in the event that he could not do so, the motorcycle would be exported to
Morocco where the purchaser would sell the motorcycle for spare parts. The
Complainant further contended that the motorcycle was not parked in the public
highway but stored away in a lock-up garage.

4.

The Complainant claimed that he spoke to an official at the Licensing

Section, but notwithstanding his explanation as to what was going to occur to the
motorcycle his application was still rejected. The Complainant said that the reason
given to him by the Licensing Section was that his intention did not comply with
the department’s blanket policy of not accepting transfers of ownership that
contained dues. Thereafter, he approached the Office of the Ombudsman for
advice as he felt there had been malpractice.
5.

Throughout his dealings with the department, the Complainant felt

frustrated at the alleged lack of transparency and lack of information received.
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The Complainant claimed he had not been aware that the department had a
blanket policy of rejecting changes of ownership if he did not conform to the
department’s policy.
6.

The Office of the Ombudsman wrote letters dated 13 November and the

22 November respectively, asking the Ministry of Transport if they could outline
their statutory basis in order to impose a legal obligation upon others to regularise
their position before accepting the application.
7.

The Office of the Ombudsman deemed it necessary to examine closely the

various provisions under the Traffic Ordinance and the Traffic (Licensing &
Registration) Regulations. The Ombudsman concluded that there were no
provisions within the statute book allowing such practice, contrary to the
Transport Officer’s assertions.
8.

The Transport Officer contended that Regulation 4a of the Traffic

(Licensing & Registration) Regulations gave the department the statutory force to
reject an application form if any motor vehicle had not been continuously
licensed.
9.

The Ombudsman concluded that there had been no maladministration and

closed the case.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/309
COMPLAINT AGAINST THE GIBRALTAR TOURIST BOARD FOR
DELAY IN THE PAYMENT OF OUTSTANDING MONIES
1.

The Complainant felt aggrieved after the Gibraltar Tourist Board

(hereinafter referred as “the G.T.B”) delayed for 4 months the payment of his
outstanding monies. The Complainant was employed under a fixed term
instrument of employment (hereinafter referred to as “the Contract of
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Employment”), for approximately 3 months, commencing on Saturday 16th June
2001 and terminating on Sunday 30th September 2001.
2.

It was agreed between the parties that the Complainant’s contract of

employment had been terminated by the G.T.B as a consequence of not having
been able to offer the general public a proper lifeguard service. At first instance
the Complainant and others collectively drafted a letter dated on or about 15
September 2001, copies of which had not been made available the Office of the
Ombudsman.

3.

It was alleged that the Lifeguards concerned had never received a reply

addressing their collective grievances. The Complainant claimed that it was as a
consequence of this unreasonable conduct that he sought to personally take the
matter forward. The Complainant claimed that ever since his contract of
employment had been allegedly breached, he had personally called the G.T.B
office on a daily basis requiring the G.T.B to produce and / or explain the reasons
for the continual denial of monies, which he thought he was entitled to. On one
particular occasion an Officer from the said G.T.B, allegedly shouted to the
Complainant and told him to stop bothering them. The Complainant felt aggrieved
by this type of behaviour which he considered offensive and completely
unwarranted.

4.

On 19 September 2001 the Ministry of Employment (hereinafter referred as

“the Employment Service”) was informed by several members of the Lifeguard
2001 Cadre that the G.T.B had failed to adhere to its statutory obligations of
making payment for those 2 lost weeks as per their contract dated 16th June 2001.
The Senior Labour Inspector met with the G.T.B Chief Executive and the Human
Resources Manager. It was concluded that the outstanding wages had to be paid.
It was agreed that in due course a pay request slip would be sent to the Treasury
Department. The Senior Labour Inspector, whilst in the meeting with the
aforementioned, distributed copies of the Employment Ordinance to illustrate and
support his contention. According to the Labour Inspectorate those payment
vouchers had been prepared on or about 30 November 2001. It appeared that they
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did not leave the G.T.B under instruction from the Principal Secretary who sought
a final legal opinion from the Attorney General’s Chambers.

5.

In a letter dated 6 December 2001 the Principal Secretary sought advice

from the Attorney General’s Chambers as to whether or not the Ministry of
Transport and Tourism was legally obliged to issue out payments of those monies
in arrears. The Attorney General’s Chambers replied and advised the said
Ministry to make those payments as they did not have sufficient grounds to
withhold these from the Complainant. The Office of the Ombudsman wrote letters
dated 27 November and 10 December 2001 respectively, requesting the G.T.B to
explain why there had been a delay in the processing of wages allegedly owed to
the Complainant. By a letter dated 6 December 2001, the Chief Executive of the
G.T.B replied by stating that the delay had arisen owing to a difference of opinion
with regard to the interpretation of the relevant orders contained within the
Employment Ordinance.

6.

The Office of the Ombudsman deemed it necessary to examine the

relevant provisions of the Employment Ordinance hence section 55(2)(i). Section
55(2)(i) states the following: “An employer who dismisses an employee before the
expiration of the time definitely specified by a contract of service, shall pay to the
employee one half of the wages that would have accrued to the employee in
respect of the remainder of the time specifically agreed upon”

7.

The Ombudsman ascertained that at all times the Complainant had been

entitled to one half of his nominal wages. The Ombudsman noted that he failed to
see the complexity in the aforementioned section and the delay thereafter.

8.

The Ombudsman felt that the matter should have been resolved at the

outset, and wondered whether there had been a need for the Ministry of Transport
& Tourism to have referred the matter to the Chambers of the Attorney General
for a full legal opinion. The Ombudsman concluded that the delay in having this
matter settled had been excessive and regrettable, but was pleased to note that it
had been resolved, and the case could be closed.
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CASE SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/329
COMPLAINT AGAINST THE DEPARTMENT OF TRANSPORT FOR
INORDINATE DELAY IN REPLYING TO A REQUEST TO RENEW A
FRONTIER PERMIT
1.

The Complainant approached the Ombudsman with a plea for help. Up

until the 30th September 2001 he enjoyed a frontier permit that enabled him to
cross into Spain without being held up by the queue.

2.

The Complainant suffered from Diabetes Mellitus. One of the symptoms

of the illness was that his glucose levels could suddenly rise or fall and he could
become acutely ill. As a result on the 9th October 2000 the Department of
Transport (DOT) provided him with a frontier permit, which would enable him to
cross into Spain without having to wait in the queue. The permit expired on 30th
September 2001 and he immediately approached the DOT in order to have it
renewed. His request was rejected, allegedly without any explanation being
provided. The Complainant sought legal advice and his lawyers wrote to the DOT
on 22nd October 2001 asking for an explanation. This letter was not answered and
the lawyers wrote again on 8th November 2001. In reply to this second letter the
DOT explained that the issue of frontier permits is a concession instituted by the
government in order to help the frail and infirm. The permit may be withdrawn at
any time. The DOT then requested that the Complainant provide them with a
medical report by a consultant in the relevant field. A medical report by a,
Consultant Physician with the Gibraltar Health Authority was sent by the lawyers
to the DOT on 14th November 2001. In his report the Consultant Physician
reiterated that the Complainant may suffer high or low glucose levels and become
acutely ill and was therefore unable to wait for long periods in the frontier queue.
No answer to this letter was received till 27th February 2002, which is after he
lodged this complaint with the Ombudsman and the latter’s office approached the
DOT on the subject. The Department of Transport explained that frontier permits
are a concession instituted by the Government of Gibraltar in an effort to help the
frail and infirm, but due to the thousands of requests the department had decided
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to review the procedures for the issue of such permits. The DOT confirmed that a
policy review was being carried out in conjunction with the Gibraltar Health
Authority, and the review should be finalised by the end of May 2002. The
Ombudsman expressed concern at the current situation. For some people waiting
for long periods in the queue constituted real hardship. He expressed the view that
the DOT should abide by their timetable, complete the review and publish new
guidelines by the date set.

3.

The Ombudsman pointed out that the complaint under consideration, the

failure to answer letters from the general public or inordinate delay in doing so is
a problem that unfortunately is quite widespread within the public service, it
prevails at all levels of the public administration in Gibraltar. Members of the
public all too often complain to the Ombudsman about public officials, elected
and otherwise, not answering letters or taking a long time in doing so. The pattern
that emerges from an entire series of complaints received by the Ombudsman is
that on many occasions letters from the public are either not replied to or the
answers take an inordinate length of time. This behaviour from public servants is
not acceptable and is totally unethical. Public servants must understand that
however trivial the request might appear to be in the eyes of the official
concerned, the matter is of unique importance to the member of the public making
the request, and his/her letter must be answered as promptly as possible and
detailed explanations given. Whatever the reasons given by the DOT for having
taken three months to answer a letter the fact remains that they only did so after
being approached by the Ombudsman. The Ombudsman ruled that the complaint
was sustained.

4.

The Ombudsman said that the public administration must exercise a duty

of care and hence it is totally unacceptable that members of the public who
approach any government department, the DOT in this occasion, be kept waiting
for months on end to obtain a reply to their letters. The Ombudsman put it to the
department that it must ensure that members of the public obtain prompt and
quality replies to their letters. As regards the matter of frontier permits the
Ombudsman reiterated that it was of the utmost importance that the department
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complete its policy review by the end of May 2002 and that people like the
Complainant should not be kept waiting for months.
5..

With this general observation he concluded his report.

CASE NOT SUSTAINED
CS/362
COMPLAINT AGAINST THE DEPARTMENT OF TRANSPORT FOR
ITS REFUSAL TO REGISTER THE COMPLAINANT'S SON AS A
‘NAMED DRIVER’ IN THE COMPLAINANT’S TAXI ROAD SERVICE
LICENCE
1.

The Complainant was aggrieved at the refusal of the Department of

Transport (the DOT) to register his son as a ‘named driver’ in his taxicab’s road
service licence.

2.

At the time of writing the Complainant was a taxi driver of thirty-six years

standing. Years of driving affected his state of health and in March 2002, he
approached the DOT requesting that he be allowed to include another driver in his
road service licence to share the workload with him. The Complainant attached a
medical certificate certifying that he suffered from chronic neck and back
problems and had undergone physiotherapy, and anti-inflammatory treatment. He
had also recently suffered a mild stroke and the doctors recommended that the
Complainant should not drive for more than a few hours daily. The Complainant
explained to the DOT that what he needed was a second driver for part of the
working day. He claimed that he could not find an unemployed driver who was
willing to work for only part of the day because this was not financially rewarding
and even if he could find such a person, this would cause him, the Complainant
financial hardship. He therefore requested that his son who did shift work and had
a lot of free time be registered as a named driver. The DOT refused the
Complainant’s request explaining that according to the provisions of the
Transport Ordinance 1998 a driver who was not unemployed could be only
registered as a temporary driver. The Complainant rejected this response alleging
that he knew of many registered owners whose cabs were driven by named
drivers who had alternative employment.
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3.

The question that the Ombudsman asked himself was whether the

Department did commit maladministration by refusing to register the
Complainant's son as a named driver. The DOT cited section 17(4)(a) of the
Transport Ordinance 1998 as its legal basis. The section states as follows:
“17(4) “The Commission shall insert in every road service licence a
condition that the vehicle shall not be used for hire or reward except –
(a) by the registered owner thereof or by one named driver, provided that
the Commission shall not insert in any road service licence the name of
any person as a named driver unless it is satisfied that such person has no
regular employment other than that of driving a taxi; ---“

4.

The DOT explained to the Ombudsman that the Ordinance stated and its

policy was that taxicabs should only be driven either by their registered owner or
by a named driver who should have no employment other than that of driving a
taxi. Since the Complainant's son did not satisfy this criterion, the Complainant's
request had to be refused. The DOT then referred to the allegations that drivers
with alternative employment had been allowed to register as named drivers.
Section 17(6)(b) of the Transport Ordinance states as follows:
Without prejudice to the provisions of subsection (4) above –
--a registered owner –
who is temporarily absent from Gibraltar or temporarily incapacitated
from driving by reason of illness duly certified by a medical practitioner,
or
who has a named driver in his road service licence who is temporarily
absent from Gibraltar or temporarily incapacitated from driving by
reason of illness duly certified by a medical practitioner, may apply to the
Commission for the insertion as named driver in his road service licence,
for the duration of such absence or incapacity, a person licensed to drive
public service vehicles under the provisions of the Traffic Ordinance.
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5.

The DOT explained that where a registered owner or a named driver need

a temporary replacement it would invoke the provisions of section 17(6)(b) and
not insist that the replacement driver be unemployed. Such a temporary driver
however would only be licensed either for the duration of the period of absence or
incapacity of the regular driver or for a maximum period of two months
whichever is the shortest. The DOT pointed out that those whom the Complainant
alleged were driving taxis and not unemployed were temporary drivers licensed
under the provisions of section 17(6)(b). The Complainant on the other hand had
been requesting that his son be registered as a permanent named driver. This was
contrary to DOT policy and therefore unacceptable.

6.

The Ombudsman accepted the position of the DOT and agreed that

everything should be done to minimize unemployment. However he referred the
DOT to section 17(4)(b)(i) of the Ordinance and pointed out that this subsection
gave the Minister for Transport the absolute discretion to prescribe that a taxi
could be driven by its registered owner and one named driver during such period
or periods as the Minister saw fit. The subsection did not specify that the named
driver had to be unemployed. What this subsection meant explained the
Ombudsman was that the Minister had the authority to prescribe that the
Complainant's son be registered as a named driver for any period as long as it was
a specified period. The Minister could have prescribed for example that the
vehicle may have been used for hire by both the Complainant and by his son
during the period starting on 1 January 2002 and finishing on 31 December 2002,
this would have been entirely compatible with the section. The DOT responded
that section 17 of the Ordinance should be looked at in its entirety and that in its
opinion the prerequisite that a named driver had to be unemployed also applied to
the subsection in question. In any case, the Department added that even if the
Ombudsman’s interpretation was the correct one, the Minister was not prepared to
exercise his discretion in the way that had been suggested by the Ombudsman.
When asked to give a substantive reason for this refusal the Department explained
that it was the view of the Minister and of the Transport Commission that a
named driver should not have any other employment.
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7.

The Ombudsman sympathised with the Complainant but accepted that the

policy of the DOT was that only somebody who was unemployed should be
recognised as a named driver. He ruled that the complaint could not be sustained
and with these words, he closed the report.
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CASE PARTLY SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/342
COMPLAINT AGAINST THE TRAFFIC COMMISSION FOR
INADEQUATE ROAD SIGNS AND AGAINST THE GIBRALTAR
TOURIST BOARD FOR LACK OF CONTROL OVER THE APES AND
FOR IMPOLITE BEHAVIOUR BY THE BARRIER ATTENDANT
1.

The Complainant, a German tourist, approached the Ombudsman with a

complaint against the Traffic Commission and against the Gibraltar Tourist
Board. Against the Traffic Commission he said that there were no road signs
warning the visitors that there is no access to the Upper Rock Nature Reserve
from the direction of Willis’ Road. Against the Tourist Board he complained that
the attendant at the Moorish Castle barrier did not treat him with the proper
respect due to a member of the public and he further complained that there were
not enough signs in the Moorish Castle, Princess Caroline’s battery area warning
tourists that apes are roaming around.

2.

The Complainant visited Gibraltar on 14 March 2002. He wanted to get to

the Upper Rock Nature Reserve. He drove through Prince Edwards Gate reaching
Willis’ Road and ending up at the road barrier adjacent to the Moorish Castle.
Whilst he was waiting for the attendant, to lift the barrier, an ape jumped into the
car through an open window and took a banana from the back seat. He
complained that there were no signs in the area warning drivers that apes are
roaming around and he further alleged that, the attendant must have seen the ape
approaching his car and did not warn him. After the incident with the ape, the
attendant informed the Complainant that the top section of Willis’ Road is oneway, for down going traffic only and asked him to turn round. The Complainant
complained that there were no road signs warning drivers that the top section of
Willis’ Road is one-way only. The attendant however, insisted that there was no
access to the Upper Rock from their current location and demanded that he turn
around. The attendant then lifted the barrier and the Complainant proceeded up
the hill and stopped the car at the side of the road in order to turn round. At this
stage the attendant who apparently thought that the Complainant was proceeding
up to Princess Caroline’s Battery overtook the Complainant with his motorcycle
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and asked him to turn round. The Complainant alleged that in both his encounters
with the attendant, the latter was very rude to him and threatened him (the
Complainant) with calling the police.

3.

The Ombudsman noted that even though all of Willis’ Road is open for

two way traffic it seems that tourists who reach this point are routinely told that it
is only one way and are turned back. Indeed, no signs whatsoever warn drivers
that there is no access to the Upper Rock Nature Reserve via Willis’ Road. The
Ombudsman observed that this is very confusing to visitors. They come to
Gibraltar to enjoy our sights and instead what they get is inadequate road signs
and a maze of narrow roads that is our upper town. The Ombudsman ruled that
this part of the complaint was sustained and he recommended that adequate road
signs have to be put up as far down as the Ragged Staff area warning visitors that
the Nature Reserve is only accessible via Europa Road. Alternatively, all of
Willis’ Road would have to be opened to two-way traffic for residents and visitors
alike. The Ombudsman noted with satisfaction that the Royal Gibraltar Police,
Traffic Division accepted the his recommendation and stated that it would advise
the Traffic Commission to put up road signs in the area of the Queens Cinema
advising visitors that the Upper Rock area may not be accessed via Prince
Edwards Gate. The Ombudsman would pursue the matter with the Traffic
Commission till the recommendation was implemented.

4.

The Ombudsman then considered the problem of the ape descending down

to the Moorish Castle barrier and stealing a banana from the Complainant’s back
seat. In this case it was only a banana, but it could easily have been a wallet, a
camera, or any other valuable item. This was not the first time the Ombudsman
had received a complaint regarding the presence of apes outside their designated
habitat. In November 2000 the Ombudsman dealt with a complaint by a motorist
who was driving down Europa Road. In that case two large apes leapt off a wall,
one of them jumping onto the front of the car, breaking a headlight and a grille,
(see report summary for case number 186) and in yet another case an ape caused
damage to the Complainant’s roof to the value of £4000 (informal complaint
number 994). The Ombudsman pointed out that clearly the problem is getting out
of hand as evidenced by their much publicised descent to Main Street a couple of
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months prior to the date of writing. The solution for the complaint in question
would be to set up signs by the Moorish Castle barrier warning drivers that they
are entering the habitat of Barbary Apes, although this would only tackle the
symptom not the disease. The Ombudsman sustained this part of the complaint
and observed that the apes are becoming a menace. He stressed that it is of the
utmost importance that this problem be tackled by the pertinent authorities,
possibly in consultation with experts in the field. The Tourist Board responded to
the Ombudsman’s investigation by pointing out that steps were being taken to
eradicate the problem. On 23 May 2002 a Bill was published in the Supplement to
the Gibraltar Gazette inserting a new section to the Criminal Offences Ordinance.
Under the new section 271 a person who encourages the apes to come down from
the Upper Rock or who feeds them, not being authorised by the Minister for
Tourism, is guilty of an offence.

5.

The Ombudsman finally considered the allegation regarding the

inappropriate behaviour by the Moorish Castle barrier attendant towards the
Complainant, which he was unable to fully verify. The Ombudsman concluded
that having no evidence to support either version, this part of the complaint could
not be sustained. However the Ombudsman stressed the importance of treating
members of the public in general and visitors to Gibraltar in particular with the
utmost respect and courtesy.

6.

The apes are a vital component of our heritage as Gibraltarians and it is

crucial that this asset is adequately looked after for both the benefit of the apes
and for that of Gibraltar itself. It is unacceptable that the apes interfere with the
peaceful running of our daily lives. The Ombudsman welcomed the new section
dealing with the Rock Apes but pointed out that without full time wardens at the
Apes Den and in Princess Caroline’s Battery whose duty would be to enforce it,
the section would be irrelevant and meaningless. The Ombudsman hoped that
words would be translated into deeds. With this observation he closed his report.
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CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/306
COMPLAINT AGAINST THE TREASURY DEPARTMENT FOR
INFORMING THE COMPLAINANT THAT HE COULD ONLY CLAIM
COMPENSATION FOR DAMAGE TO HIS PROPERTY RESULTING
FROM A LEAKY WINDOW ON A ONE-OFF BASIS
1.

In February 2001, the Complainant made a claim to the Government of

Gibraltar for damage to his soft furnishings as a result of water leaking through a
defective window. In September his claim was accepted and he was verbally
informed that he could collect a cheque for £94.90 from the Treasury Department.

2.

However, before the cheque was handed over, The Complainant was told

that he would have to sign a form waiving any right to make further claims for
any subsequent damage caused by the defective window frame. The Complainant
did not sign the form, as he felt that, as his window frame had still not been
replaced, the water leak could recur, causing further damage to his property. The
Complainant claimed that he asked the clerk who attended him for a copy of the
form he was asked to sign, but that his request was denied.

3.

The

Treasury

Department

claimed

that

the

Complainant

had

misunderstood the information given to him – he could make further claims in
future and the discharge form to be signed would not bar him from obtaining
another sum in compensation in future if his property suffered further damage. In
a letter dated 17/11 01, an Administrative Officer in the Treasury Department,
informed the Office of the Ombudsman that “The Complainant does not
relinquish his right to claim against Government on any other incidents which
may occur in the future, when signing our discharge form. This form is in place
so that he cannot claim for the same incident more than once.”

4.

The Treasury informed the Ombudsman that this was explained to the

Complainant and that the form was actually amended to make this absolutely
clear. At no time was there any suggestion that there should be any departure
from what is standard practice in all such claims.
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5.

In May 2000, the Complainant’s window was No 362 on the Window

Replacement List. At the time of writing this report (December 2001) the
Complainant’s window was No 143 on the Window Replacement List. In a letter
dated 13 November 2001, the Department of Buildings and Works informed the
Treasury Department that “due to the fact that there is a new system currently in
place it is not possible to establish a waiting time.”

6.

It had taken over 18 months for the Complainant’s window to move from

No362 to No 143 on the Window Replacement List, and it was not possible to
establish a waiting time. Therefore it was clear that the Complainant would most
probably have to withstand one or two more winters before his window was
replaced. As such, it was very likely that his property would, following this initial
claim, suffer further damage from rainwater penetrating through his defective
window. It was therefore necessary for the Complainant to be able to make
further claims when such damage occurred.

7.

The discharge form the Complainant was initially asked to sign read as

follows:
“FORM OF DISCHARGE
I, [COMPLAINANT’S NAME AND ADDRESS] HEREBY AGREE TO
ACCEPT THE SUM OF £91 (NINETY ONE POUNDS) IN FULL AND
FINAL SETTLEMENT AND DISCHARGE OF ALL AND ANY
FUTURE CLAIMS WHICH I HAVE OR MAY HAVE AGAINST THE
GOVERNMENT OF GIBRALTAR THEIR AGENTS SERVANTS AND
OR THEIR INSURERS AS A DIRECT RESULT OF THE DAMAGES
CAUSED TO MY FLAT BY RAINWATER PENETRATION.
IT

IS

UNDERSTOOD

AND

AGREED

THAT

THE

ABOVE

SETTLEMENT WILL BE MADE WITHOUT PREJUDICE TO THE
QUESTION OF LIABILITY.
SIGNED………………..
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PRINT NAME………….
DATE…………………..”

8.

On the 28th November 2001, the Office of the Ombudsman asked the

Treasury Department to change the wording on the form to make clear that the
Complainant could make a subsequent claim if the defective window led to
further damage to his property. The amended form was sent to the Office of the
Ombudsman on the 6th December 2001. It read as follows:
“FORM OF DISCHARGE
I, [COMPLAINANT’S NAME AND ADDRESS], HEREBY AGREE TO
ACCEPT THE SUM OF £91 (NINETY ONE POUNDS) IN FULL AND
FINAL SETTLEMENT AND DISCHARGE, OF ALL AND ANY
FUTURE CLAIMS WHICH I HAVE, OR MAY HAVE, AGAINST THE
GOVERNMENT OF GIBRALTAR, THEIR AGENTS SERVANTS AND
OR THEIR INSURERS AS A DIRECT RESULT OF THE DAMAGES
CAUSED TO MY FLAT BY RAINWATER PENETRATION ON THE
27TH AUGUST 1998.
IT

IS

UNDERSTOOD

AND

AGREED

THAT

THE

ABOVE

SETTLEMENT WILL BE MADE WITHOUT PREJUCICE TO THE
QUESTION OF LIABILITY.
SIGNED………………
PRINT NAME………..
DATE…………………”

9.

The Ombudsman considered that the original form the Complainant had

been asked to sign did not make clear that future claims could be made if further
damage to the Complainant’s property occurred due to his defective window. For
this reason, the Ombudsman concluded that there had been maladministration in
this case.
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10.

However, the Ombudsman was pleased to note the Treasury Department’s

readiness to amend the wording of the form – the Treasury Department had acted
quickly to redress this instance of maladministration.

11.

With this observation, the Ombudsman closed the case.
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CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/372
COMPLAINT AGAINST SIR WILLIAM JACKSON GROVE
(MANAGEMENT) LTD FOR NOT TACKLING THE PROBLEM OF
WATER PENETRATION IN THE COMPLAINANTS’ APARTMENT
1.

The Complainant approached the Ombudsman asking for his intervention

to help solve a problem that according to her had been ongoing for a very long
time. She explained that she had been suffering from water penetration in her
bathroom for over two years and the management company; Sir William Jackson
Grove (Management) Ltd (the Management Company) had done nothing to
remedy the situation.

2.

The Complainant and her husband were Option C tenants in the Sir

William Jackson Grove estate (the Estate). They approached the Ombudsman
explaining that they first noticed a damp patch on their bathroom ceiling over two
years ago. They notified a representative of the Management Company who came
to see it for himself and advised them to leave the area exposed in order to allow
it to dry out. This they did and since the plaster and paintwork had been
irreversibly damaged the Complainants decided to repair it themselves. This was
done towards the end of December 2001. In January 2002 the dampness appeared
again in the very same areas. Repeated requests to the people living in the
apartment immediately above them (the Upstairs Neighbour) to investigate
whether they had a leak in their bathroom allegedly went unanswered. They
notified the Management Company of the renewed leak only to be told according
to the Complainants, that this was not a management problem and that there was
nothing the Management Company could do. In the meantime another damp patch
appeared in the living room and in the bathroom itself the humidity began to
endanger the electrical installations. The Environmental Agency was contacted
and an inspector was sent to view the situation. The inspector investigated the
cause of the dampness and he allegedly informed the Complainants that he was
unable to do anything.
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In response to the claim that the Management Company had said that nothing could
be done for the Complainant, the Management Company responded by explaining to
the Ombudsman that since the Estate is a private estate as opposed to a Government
housing estate, damages sustained by private flats as a result of problems emanating
from other private dwellings are the sole responsibility of the affected owners. The
Management Company is only responsible for the common areas. In the case in
question the source of the leak was a pipe belonging to the upstairs apartment and as
such, claimed the Management Company, the problem of the dampness was not its
responsibility and it should not be held accountable for what it did or did not do,
although, it denied that it did not take an active part in order to help the Complainant.
The Management Company explained that over the past two years the apartment had
suffered from two separate incidents of water penetration. On the first occasion the
Upstairs Neighbour refused them access to his apartment. The Management Company
reported the matter to the Environmental Agency, which sent an inspector to the
apartment in question. The inspector gained access to the upstairs apartment and
explained that the neighbour had recently had works carried out in his bathroom and
in his opinion water had leaked into the empty space between the upstairs floor and
the Complainant's ceiling. The inspector advised the Complainant to let the dampness
dry out. As described above this did not solve the problem and when the leak
continued the same inspector was called in again. On this occasion he said that he
could not identify the source of the leak. The source of the problem was finally
identified by the maintenance staff of the Management Company and taken care of by
the Upstairs Neighbour who was a professional plumber.

3.

The problem as highlighted by the Complainant was that her apartment

suffered from dampness for a very long time and the Management Company ignored
her plight. The Management Company denied this, it claimed that the leak in question
was the sole responsibility of the owners of the apartments concerned and added that
in any case its maintenance staff did identify the source of the leak. In order to
determine whether or not the matter in question was the responsibility of the
Management Company, the Ombudsman referred to the provisions of the standard
underlease signed by all Option C tenants. The Second Schedule of the underlease
defines all pipes other than those:
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“--- not used solely for the purpose of one of the premises only”
as belonging to the Reserved Property, meaning that ownership and responsibility
over all pipes used in common by two or more neighbours is retained by the
Management Company.

4.

In Section 7 of the Sixth Schedule of the underlease all Lessees covenant to

allow the Management Company with or without workmen to enter their premises in
“fulfilment of their obligations” under the lease and in Section 6 (2) of the underlease
the Management Company covenants as follows:
“The Management Company HEREBY COVENANTS with the Lessor and the
Lessee: (1) ---(2)

that the Management Company will maintain, repair, redecorate,

replace and renew (a) the main structure of the Property including the roofs
(b) the water pipes, pumps, drains, ducts and electric cables and wires in,
under and upon the Property enjoyed or used by the Lessee in common with
the owners, Lessees, and occupiers of the other parts of the property---- “.

5.

These sections entrust the Management Company with the responsibility of

acquiring access to any apartment in the Estate in order to carry out repairs in, on, or
under that apartment.

6.

The question then faced by the Ombudsman was did the Management

Company fulfil its obligations as set out in the underlease? Was the source of the
dampness a pipe used solely by the upstairs neighbour or not? If it was, the matter
was clearly the neighbour’s responsibility. The Management Company explained to
the Ombudsman that its maintenance staff identified the source of the dampness as
being a leak emanating from a drain in the upstairs neighbour’s bathroom. The
Upstairs Neighbour eliminated the use of the drain in question and that, according to
the Management Company took care of the problem.
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7.

Before coming to a conclusion the Ombudsman felt obliged to make the

following observation. He commenced his investigation on 5 June 2002 and twenty
days later on 25 June he was already informed by the representative of the
Management Company that the source of the leak had been traced and repaired. At
the time of writing, almost two months later this had been apparently proven to be
true. It is noteworthy, pointed out the Ombudsman that the problem was only finally
resolved after he was brought into the picture.

8.

Administrative maladministration occurs when a department or agency, whilst

having the means to render its services in compliance with its obligations, legal,
contractual or moral, fails to provide these services. From the evidence available and
provided that the problem had been solved it seemed that in the case in question the
Management Company did not have a contractual duty to intervene on the
Complainant’s behalf. However being the authority in the Estate it definitely had a
responsibility to step in if it saw that the problem was dragging on with no solution in
sight. In this case the Management Company did take an active interest in the
Complainant’s problem. The Environmental Agency was called in and the problem
was finally identified by its maintenance staff. However the Ombudsman was uneasy
with the fact that the maintenance staff only seemed to have intervened after he
started his investigation.

9.

After considering all of the above and judging from the evidence gathered by

him, the Ombudsman concluded that the Management Company was not guilty of
maladministration. It did intervene on the Complainant’s behalf although it could
have dealt with the problem with more determination. It is inconceivable, declared the
Ombudsman that it should have taken so long for such an apparently small problem to
be solved. The Ombudsman decided not to sustain the complaint on the grounds that
the problem had been resolved. However if this was not the case he advised the
parties that he would reopen his investigation again. With this proviso the
Ombudsman closed the report.
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STATISTICS

COMPLAINTS RECEIVED, COMPLETED AND CURRENT 2001 & 2002
TABLE 1
Received

Completed

Current

700
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45
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TABLE 1 illustrates the number of complaints received, completed and current during
the years 2001 and 2002. In the year 2001, the Office of the Ombudsman received 678
complaints out of which 657 were completed before the end of 2001. This year the
Office has received 645 complaints, this being 33 less than the previous year. 655
complaints have been completed whilst 45 have been brought forward for the next year.
(See Table 5 – Open Complaints by age as at end of 2002.)

TABLE 1

Page 1

STATISTICS

CLASSIFICATION OF COMPLAINTS 2002
TABLE 2
CLASSIFICATION

2002

FORMAL INVESTIGATION

120

OUTSIDE JURISDICTION

93

RELEVANT AVENUES NOT EXHAUSTED

287

RESOLVED THROUGH INFORMAL ACTION

147

OTHERS (Withdrawn, trivial, insufficient interest)
TOTAL:

Resolved
through
informal action
23%

Others
1%

8
655

Formal
Investigation
18%

Outside
Jurisdiction
14%
Relevant
avenues not
exhausted
44%

Formal Investigation
Relevant avenues not exhausted
Others

TABLE 2

Outside Jurisdiction
Resolved through informal action
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STATISTICS
CLASSIFICATION OF “FORMAL INVESTIGATIONS”
TABLE 3
CLASSIFICATION

2002

SUSTAINED

50

NOT SUSTAINED

46

PARTLY SUSTAINED

21

RNE

2

OJ

1

By the end of the year 2002, 107 new cases had been opened for formal investigation.
Out of the 107 cases earmarked for formal investigation 83 have been concluded this
year. There were also 37 more cases completed from the previous year. In total, 120
formal investigations were completed by the end of the year. (all cases included in the
annual report). 50 cases (42%) were sustained, 46 (38%) were not sustained whilst 21
were partly sustained. 2 were formally investigated but suspended on account of
Complainant not having exhausted all remedies (Remedies not Exhausted “RNE”) and
1 was investigated but no action taken on account of it being outside jurisdiction (OJ).
Partly
Sustained
17%

Not
Sustained
38%

TABLE 3

RNE OJ
2% 1%

Sustained
42%
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STATISTICS
MONTHLY COMPLAINTS RECEIVED 2000, 2001 & 2002
TABLE 4
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There were less complaints received during March 2002 than in previous
corresponding years. However, in April 2002 there was an increase in complaints
received compared to other corresponding years. (60/2000-48/2001-70/2002)

•

February, May, June and September of 2002 had nearly the same number of
complaints received as last year. (52/51, 60/63, 54/55 and 40/38)

•

There was a slight decline of complaints received from July to September.

•

This year January has been the busiest month with 79 complaints received.
October 2001 with 85 complaints, remains the month with the highest number of
complaints received since the opening of the office.

•

There was a considerable decrease from November onwards, although it must be
borne in mind that the office was closed for two full weeks in December to
finalise the report.
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STATISTICS
OPEN COMPLAINTS BY AGE AS AT END OF 2002
TABLE 5
AGE

COMPLAINTS

AGE

COMPLAINTS

Less than one month

2

6 months old

2

1 month old

13

7 months old

2

2 months old

10

8 months old

0

3 months old

6

9 months old

0

4 months old

5

10 months old

1

5 months old

2

11/+months old

2

9 - 11+

6 - 8 months

3 - 5 months

0 - 2 months

0

TABLE 5
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STATISTICS
RECOMMENDATIONS MADE TO GOVERNMENT 2001 & 2002
TABLE 6

2001

2002

25
25

20

20
15
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10
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11
6

5
0

Recommendation(s)
accepted

Recommendation(s) not
accepted

Recommendation(s) pending
implementation

During 2002 the Ombudsman made a total of 35 formal recommendations. Out of
these, 20 were accepted and implemented, 9 were rejected and another 6 were at the
end of the year in the process of being reviewed by Government or were accepted in
principle but had not yet been implemented. There have been 84 recommendations
accepted and 20 not accepted by Government since the opening of the Office. One must
highlight that a high percentage (81%) of these recommendations have been accepted
by Government. This year 9 recommendations have been rejected as compared to 10
from last year.
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TABLE 7
1
-

1
-

-

City Fire Brigade

Civil Status and Reg

Companies House

Customs

Development & Planning

Education and Training

Elderly Care Agency

Electricity

Employment Service

Environment

Environmental Agency

Financial & Development

Gibraltar Air Terminal
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-

2

9

5

1

8

-

-

-

15

1

46

2

Buildings and Works

1

1

OUTSIDE
JURISDICTION

Attorney General

DEPARTMENT/
AGENCY

RELEVANT
AVENUES
NOT
EXHAUSTED

-

-

-

1

-

-

-

-

-

-

-

3

-

30

-

SUSTAINED

-

-

-

-

-

-

-

-

-

-

-

2

-

12

-

NOT
SUSTAINED

RESOLVED THROUGH
INFORMAL ACTION

-

-

-

-

-

-

-

1

-

-

-

3

-

12

-

SUSTAINED

-

-

-

-

2

-

-

1

-

-

1

7

1

-

-

NOT
SUSTAINED

-

-

-

-

-

-

-

-

-

-

-

1

-

1

-

PARTLY
SUSTAINED

FORMAL INVESTIGATION
CARRIED OUT

STATISTICS

TABLE 8
3
3

2
2
5
-

Gibraltar Broadcasting Corp

Gibraltar Health Authority

Gibraltar Nynex Comm Ltd

Gibraltar Philatelic Bureau

Gibraltar Post Office

Gibraltar Security Services

Gibtel Telecommunication

House of Assembly

Housing Agency

Income Tax Office

Judiciary

Land Property Services

Lyonnaise Des Eaux Ltd

4

15

77

-

-

3

2

-

1

18

-

-

-

Gibraltar Botanical Gardens

-

-

OUTSIDE
JURISDICTION

Gibraltar Audit Office

DEPARTMENT/
AGENCY

RELEVANT
AVENUES
NOT
EXHAUSTED
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-

-

-

-

22

-

-

-

1

-

-

1

-

-

-

SUSTAINED

1

1

-

3

50

-

-

1

-

-

-

4

-

-

-

NOT
SUSTAINED

RESOLVED THROUGH
INFORMAL ACTION

-

1

2

1

10

-

-

1

-

-

-

3

-

-

-

SUSTAINED

3

1

-

2

11

-

-

-

-

-

-

1

-

-

-

NOT
SUSTAINED

-

-

-

1

6

-

-

-

-

-

1

1

-

-

-

PARTLY
SUSTAINED

FORMAL INVESTIGATION
CARRIED OUT

STATISTICS

TABLE 9
1
2

1
1
2
1
1
1
-

-

Personnel

Port

Procurement Office

Prison Service

Royal Gibraltar Police

Social Security

Social Services Agency

Sports

Technical Services

Tourism and Transport

Trade & Industry

Traffic Commission

Treasury
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1

9

8

-

6

22

17

-

-

-

2

1

-

Office of the Chief Minister

2

-

OUTSIDE
JURISDICTION

Master Service (Gib) Ltd

DEPARTMENT/
AGENCY

RELEVANT
AVENUES
NOT
EXHAUSTED

1

-

-

-

-

-

-

2

-

-

-

-

-

1

-

SUSTAINED

-

-

-

1

2

-

-

3

-

-

-

-

1

2

-

NOT
SUSTAINED

RESOLVED THROUGH
INFORMAL ACTION

-

-

-

2

1

-

2

7

3

-

-

-

-

-

-

SUSTAINED

-

-

-

2

1

-

2

8

2

-

-

-

-

-

-

NOT
SUSTAINED

1

1

-

-

1

-

-

3

3

-

-

-

2

1

-

PARTLY
SUSTAINED

FORMAL INVESTIGATION
CARRIED OUT
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