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Dear Mr. Caruana,
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Yours sincerely,
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Section 1

OMBUDSMAN’S FOREWORD
1.1

This annual report covers the whole of 2001, this being the second full year of my tenure

as Ombudsman. This report intends to provide the House of Assembly and the people of
Gibraltar with an account of all the complaints, which were formally investigated throughout the
past twelve months.
1.2

I hope that this report will, in some way assist the public administration in what should be

an ongoing process of self-improvement. Complaints can help to pinpoint shortcomings, errors
and general acts of malpractice committed by the public administration, and can help to improve
its activities and services to the public. The matters contained in this report should be of some
interest to those beyond the confines of the House of Assembly. They are intended to help the
general public by informing them about the functions of the Office of the Ombudsman and how
this can assist the public and those Government Departments or Agencies with which they come
into contact. In short, this report should interest all public officials and administrators,
representative bodies, journalists and all those members of society who, in an active meaningful
manner, seek the common good and the strengthening of our democratic way of life. May I once
again take this opportunity to thank all those public officials who have helped me and members
of my staff in my investigations. Similarly, I also wish to thank all those members of the public
who have brought their complaints to my attention and put their trust in the services of my
office. Once again I must thank my small but highly dedicated staff for their continued
enthusiasm, commitment and hard work.
1.3

It has been another challenging and interesting year. Again I must say it has been an

honour and a privilege to have served the people of Gibraltar throughout this second year of my
mandate, and I look forward to continuing my service throughout the remainder of my term in
office.
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Section 2

GIBRALTAR’S OMBUDSMAN
2.1

For those who might still be unsure as to what the

Ombudsman is, a short, simple and concise answer would be to say
that the Ombudsman is an independent, impartial investigator of
complaints about alleged Government administrative unfairness, who
can, when appropriate, recommend changes to resolve or remedy
whatever malpractices may have been committed. The Ombudsman
cannot overrule Government policies but can point the way forward
and help develop the culture of rights and responsibilities we all want
to see.
2.2

The Ombudsman is not part of the public administration but investigates it. The

Ombudsman receives complaints from individuals but is not their advocate. As a critical
collaborator, the Ombudsman provides guidelines to agencies for improving their services. The
Institution also serves to cultivate the necessary trust and confidence between the Government
and the governed, which not only improves the health of a democracy, but also improves the
quality of life. In this age of inclusive politics there is a general view that Ombudsmän should be
more proactive in talking to policy makers and highlighting reforms, therefore one of the aims of
the Ombudsman is that of helping create a more efficient and fair public administration by
encouraging it to adopt ever more enhanced standards of best practice in the way of customer
service.
2.3

The Ombudsman also helps to secure a balance between what the public expects from

Government services, and the agencies that provide these services. In his investigations and
interventions it is only natural and proper, and indeed necessary, that the Ombudsman make
known his opinions and concerns on Government accountability and performance which, in the
final analysis, must be seen as an ethic of public service.
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2.4

The rights of the citizens must be taken very seriously indeed, and those services

provided for by the administration should and must be arranged with the citizen very much in
mind, and not just for the convenience of the service providers. The Government must be able to
show that there is a fair balance between its aims and the rights of the individuals. These are
some of the ideas which are enshrined in the 1991 Citizens’ Charter, the launching of which was
quite revolutionary and has had quite an impact on Ombudsmän schemes. The Human Rights
Act means that amongst other things that Ombudsmän will through their work operate within a
democratic code of values based on human rights. So the working out of the act should be seen,
not as an obstacle to good administration but as an essential element in the path to achieving it.
2.5

During the past two years my Office has received complaints involving delay,

indifference, arbitrary decisions, oppressive behaviour, arrogance etc. I have had to use my
discretion to decide which complaints are investigated and which are not, and whether
investigations are carried out formally or informally, and have endeavoured to fulfil my role
which is that of protecting the rights of citizens in their dealings with the public administration,
and protecting the public administration against the general public when, as it also happens,
these make accusations which are not entirely true, and try to use and abuse the public
administration. On the part of the public in general, efforts must be made to enhance the trust and
confidence in the public administration. The attitude that by having friends with political power
or influence a citizen can obtain services etc, which he/she would not otherwise obtain, is still
quite prevalent. Similarly, those who fail to get what they want often claim discrimination on
political or personal grounds. In this respect, the Ombudsman has an important role to play in
helping to bring a desired change in attitudes. This can be brought about to a significant extent
by helping to enhance the trust of the general public in the Government administration. Hence
my insistence that users of public services should be treated with courtesy and consideration,
should be informed about the services and their rights, and the full framework within which
those services are provided.
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2.6

Citizens should not just be able to complain if they happen to be extremely persistent and

have found out how to do it, but should be informed of their rights to complain. This means
setting service standards to meet the needs and concerns of citizens and to act swiftly and
effectively when standards are not met or when things go wrong.
2.7

The Office of the Ombudsman in Gibraltar is a member of the International Ombudsman

Institute, the British and Irish Ombudsman Association, and the European Ombudsman Institute.
I keep in contact with these organisations and keep abreast with the ideas, functions and ways of
operating of other jurisdictions. At the same time the Office of the Ombudsman in Gibraltar,
through the distribution of my annual report, contributes to the dissemination of information and
ideas throughout Ombudsmän Offices in other countries. This helps to create and maintain
international standards of work and services, which in turn assist in the maintenance of
Ombudsman’s independence and impartiality throughout all jurisdictions.
2.8

The Office of the Ombudsman is a creature of status. It was established and is regulated

by the Public Services Ombudsman Ordinance 1998 (“The Ordinance”) that came into effect on
3 December 1998.
2.9

The Ordinance is divided into 5 parts prescribing in addition to the appointment of the

Ombudsman, the investigation of complaints, procedures, functions and proceedings during and
after investigations, as well as conferring certain necessary powers to the Ombudsman, including
the offence of obstruction. The Schedule to the Ordinance lists the authorities within the
Ombudsman’s jurisdiction.
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Schedule
Government
All Gibraltar Government Departments and Agencies.

Statutory Bodies
Gibraltar Health Authority
Gibraltar Broadcasting Corporation
Gibraltar Development Corporation Limited (GDC), including the Employment and Training
Board (ETB), the Tourism Board and any other sections of the GDC.
The Development and Planning Commission
The Transport Commission
The Traffic Commission

Public Utilities and Contractors
Any person, company or other entity providing one or more of the following services to the
Government of Gibraltar or to the general public under the terms of a contract with or a licence
issued by the Crown or a statutory body.
Supply of telecommunications services
Supply of water services
Collection of any monies payable to the Government
The operation of any registry
Environmental or public health control services
Clamping, tow-away or traffic management
The cleaning or upkeep of any part of the highway or planted areas adjacent thereto
Refuse collection or incineration services
Car parking services
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The management of the Alameda Gardens, the John Mackintosh Hall, the Gibraltar Museum, the
Gibraltar Airport Terminal or any site, property or facility belonging to the Crown
Property management, property agency, rates collection services and land property services
Immigration services and entry point control and terminal security
Philatelic supplies
Emergency and transfer ambulance services

Part II- Other Bodies
Calpe House, London, and Calpe House Trust
The Gibraltar Government representative office in London
The Gibraltar Government representative office in Brussels
Elderly Care Agency (Mount Alvernia)
RECOMMENDATIONS
2.10

Deficiencies are addressed by the Ombudsman by making formal recommendations to

the Department or Agency concerned. Although the Ombudsman has not got any powers to
compel the public administration to implement or act upon his recommendations, these are given
careful consideration by the Government Agencies or Departments concerned, and in many
instances taken on board.
2.11

During 2001 the Ombudsman made a total of 46 formal recommendations. Out of these a

substantial number have been accepted and implemented, others were rejected, and still others
are in the process of being reviewed by Government or have been accepted in principle but have
not yet been implemented. Those waiting implementation albeit a few in numbers include
recommendations from 1999 and the year 2000.
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2.12

The Ombudsman feels he must express his concern at the length of time that the

administration takes in considering the implementation or otherwise of his recommendations,
and even when decisions to implement are taken, in many cases the process of implementation
takes an inordinate length of time.
2.13

The Ombudsman points out that the Government must of necessity set up a system or

appoint an official whose job would be to liaise with the Office of the Ombudsman and ensure
that his recommendations, suggestions, criticisms etc are perused routinely, and prompt action
taken whenever necessary, otherwise the tempo of the Ombudsman’s work would be
synchronised to that of the public administration. Having to work at the average pace of
Government bureaucracy would be contrary to the basic work ethos of the Ombudsman’s Office,
and would result in the Office losing effectiveness and credibility. This, the Ombudsman points
out, cannot be allowed to happen.
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WORKLOAD
Summary of 2000
An outstanding 98% of complaints had been processed and closed by the end of 2000. The
monthly average number of complaints for the year 2000 was 59. (See Fig 2 for full details). 75
complaints were received in both January and March 2000, this being the highest number of
complaints received in the year 2000.

Complaints received, completed and current by month.
Figure 2

Received
January
February
March
April
May
June
July
August
September
October
November
December
TOTAL
Enquiries

75
62
75
60
61
64
60
58
56
41
63
29
704
76

2000
Completed
49
71
67
51
59
62
63
68
55
49
59
39
692

Current
38
64
55
63
72
74
76
73
63
64
56
60
50

Received
62
52
63
48
60
54
64
53
40
85
70
27
678
68

2001
Completed
58
51
59
53
68
50
57
42
49
81
60
29
657

Current
50
54
55
59
54
46
50
57
68
59
63
73
71

The total number of complaints received throughout the year 2001 was 678 complaints. This
represents a monthly average of 57 complaints, this being only 2 less complaints per month than
the previous year (2000).
In total, 1464 complaints (115 in 1999, 692 in 2000, 657 in 2001) have been completed between
April 1999 (when the Ombudsman was appointed) to present date (end of December 2001).
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Table showing complaints received and completed per month.
90

Figure 3
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Received 2001

62

52

63

48

60

54

64

53

40

85

70

27

Completed 2001

58

51

59

53

68

50

57

42

49

81

60

29

There has been a steady flow during the whole year but one must highlight the month of
October, which was the month with the highest number of complaints at 85, whilst December
had the lowest of complaints at 27 although one must highlight that the Office closed on the 10
December to finalise the Annual Report. October was also the month when most investigations
were completed (81).
At the end of the year 2001, approximately 92% of complaints had been processed leaving 55 to
be brought forward to the year 2002.
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In total 678 complaints were received between January 2001 to December 2001 of which 60
were against private organisations which were outside the Ombudsman’s jurisdiction, thus
leaving a total of 618 complaints received against Government Departments and Agencies.

Complaints received against Govt. Depts and Agencies at end of December 2001.
Figure 4.

DEPARTMENT/AGENCY
Attorney General’s
Buildings and Works
City Fire Brigade
Civil Status and Reg Office
Companies House (Gib) Ltd
Customs
Development & Plan Commission
Education and Training
Elderly Care Agency
Electricity
Employment Service
Environment
Environmental Agency Ltd
Financial & Development Sec
Gibraltar Air Terminal
Gibraltar Audit Office
Gibraltar Botanical Gardens
Gibraltar Broadcasting Corp
Gibraltar Health Authority
Gibraltar Nynex Comm Ltd
Gibraltar Philatelic Bureau Ltd
Gibraltar Post Office
Gibraltar Security Services

2001
1
93
2
30
2
4
11
8
5
12
5
7
2
1
34
4
4
2

DEPARTMENT/AGENCY

2001

Gibraltar Telecommunications
House of Assembly
Housing Agency
Income Tax Office
Judiciary
Land Property Services Ltd
Lyonnaise Des Eaux Ltd
Master Service (Gib) Ltd
Office of the Chief Minister
Personnel
Port
Procurement Office
Prison Service
Royal Gibraltar Police
Social Security
Social Services Agency
Sports
Technical Services
Tourism and Transport
Trade, Industry and Tel
Traffic Commission
Treasury
Others (Miscellaneous)

184
13
10
10
5
1
11
10
3
28
53
7
12
25
6
6
3
4

TOTAL :

618
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This year the Housing Agency and the Buildings and Works Department have again attracted the
most complaints, with 29% and 14% respectively. There was also a significant number of
complaints against the Department of Social Security with 8% of the complaints.

Complaints received by Govt. Department or Agency in 2001

Tourism and
Transport
4%

Employment Service
2%
Income Tax
2%
Technical Services
2%

Figure 5

RGP
Civil Status & Reg 4%
5%

Housing Agency
29%

GHA
5%

Social Security
8%
Others
25%

Buildings and Works
14%
Housing Agency

Others

Buildings and Works

Social Security

GHA

Civil Status & Reg

RGP

Tourism and Transport

Income Tax

Employment Service

Technical Services

Other Departments followed closely in numbers of complaints received. These were the
Gibraltar Health Authority and Civil Status and Registration Office with 5% each, the Royal
Gibraltar Police and the Tourism and Transport with 4% each, and then, the Income Tax Office,
the Employment Services and the Technical Services Department with 2% of the complaints
each.
All the remaining Departments or Agencies listed in Figure 4. Page 11 made up the rest of the
complaints, (25%) of the pie-chart.
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BUILDINGS AND WORKS DEPARTMENT
The Buildings and Works Department continues to attract a large number of complaints from
dissatisfied Government tenants. The Ombudsman noted in last year’s annual report that there
was general consensus in the assertion that the service which the Department renders to the
general public was wholly unacceptable and needed to be substantially improved. Regretfully, a
year later there seems to have been no significant improvement in the services that the
Department gives to Government tenants. There continues to be long delays, poor productivity
and lack of supervision, which means that the shortcomings of the Department are not properly
looked into and addressed.

Classification of complaints made against the Buildings and Works Dept
Figure 6
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In general terms the Department is severely handicapped by an inefficient and unproductive
work practice which needs to be addressed.
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The Government commissioned a report on the Department, which was published earlier in the
year. In July the joint Gibraltar Government-Transport and General Workers Union (TGWU)
working party, which was set up to look into the restructuring of Building and Works held its
first session. Although the Government has given assurances that the restructuring will not lead
to the privatisation of the Department, the need to revamp it seems to have been acknowledged
by all parties concerned. Everyone seems to have accepted that this is essential to ensure the
Department is able to meet the rightful demands of Government tenants in the areas of repairs,
maintenance and refurbishment. The TGWU was reported to have accepted the three-pronged
objective of better organisation, better management and greater productivity on the basis of
reasonable conditions for the workforce. However, by the beginning of December 2001 the
Government was informed by the TGWU that its members in the Department rejected the
Government’s proposals and would not negotiate unless certain conditions were met by the
official side.
Unfortunately by mid-December 2001, at the conclusion of this report the long awaited
restructuring of the Department has not yet commenced and things stand pretty much the same as
before, which the Ombudsman feel is dismal. The Ombudsman is not in a position to agree or
otherwise, or pass comments on the negotiating position of the Government or that of the labour
force, this being a matter which does not come under his jurisdiction to investigate. However, he
feels duty-bound to impress upon Government the need to make this Department work
efficiently and give Government tenants the services they are entitled to, something, which he
highlights as long overdue.
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GIBRALTAR HEALTH AUTHORITY
Throughout 2001 the indications are that the performance of the Complaints Procedure has not
improved, and this, the Ombudsman points out, gives him grounds for serious concern.
The Gibraltar Health Authority (GHA) was approached by the Ombudsman and asked to explain
why investigations into complaints were not being concluded. The reasons forwarded ranged
from the GHA having insufficient resources or the designated officer not having sufficient means
for imposing her authority to deal with the investigations, to the lack of co-operation received
from those being investigated who, in some cases, may be deliberately obstructing investigation
by not co-operating with the system. The Ombudsman is of the view that this situation is
inadmissible and that Government must either equip the GHA Complaints Procedure with the
necessary resources and the designated officer with sufficient authority to conduct and conclude
investigations of complaints or refer complaints against the GHA to an independent authority
that will properly and effectively investigate such complaints.

Classification of complaints made against the Gibraltar Health Authority
Figure 7

50
40
30
20
10
0
Relevant avenues
not exhausted

Cases resolved
through informal
action

Formal
investigation
carried out

2000

50

4

2

2001

22

6

2

GIBRALTAR OFFICE OF THE OMBUDSMAN ANNUAL REPORT 2001 Page 15

Section 3
The GHA’s Annual Report pointed out that certain measures had been taken to improve the
structure of the Complaints Procedure.
These measures included :•

adequate premises for the designated officers

•

the appointment of an administrative officer to assist the Hospital Manager

•

the purchase of a computer

•

and granting staff time from clinical commitments to attend to resolving complaints.

The Ombudsman was also informed by the GHA about the protocols which had been introduced
in tandem with the Woolf Reforms relating to civil procedures.
The Ombudsman expressed the view that these were steps in the right direction but that
regretfully these measures had not significantly improved the performance of the Complaints
Procedure and that much more was needed to set up the kind of Complaints Procedure which
would meet the reasonable expectations of patients in Gibraltar.
The GHA Complaints Board, which is established under the terms of the procedure to monitor
its operation, submitted its report to the Ombudsman as required by the Complaints Procedure. It
is evident that the Board has been dissatisfied for some time with the efficacy of the procedure. It
is equally evident that the GHA has, to date, not been able to address the Board’s concerns.
In their report for the period 1 January 2001 to 30 June 2001 the Complaints Board, which is the
independent body whose role is to ensure that complaints are properly investigated by the
Complaints Procedure, noted a considerable decline in the number of complaints registered both
at St. Bernard’s Hospital and the Primary Care Centre. During the year a total of 35 complaints
were registered at St. Bernard’s Hospital and 11 at the Primary Care Centre. This compares with
a total of 77 for the whole of the year 2000 at St. Bernard’s and 15 at the Primary Care Centre.
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The number of complaints registered for the fifteen-month period commencing in October 1998,
when the Complaints Procedure started to operate, and ending in December 1999, amounted to
122 for St. Bernard’s Hospital and 15 for the Primary Care Centre. Although it is difficult to
explain the reason for the decline in the number of complaints lodged, the Ombudsman
expressed the view that it could be partly attributed to the public being disenchanted with the
Complaints Procedure. In fact the GHA Complaints Board, in their report for the period of 1
January to June 2001, stated that confidence in the procedure had been, in the Board’s view,
badly dented, and it was now up to the Gibraltar Health Authority to live up to its ideals and take
remedial action.
On the other hand, and according to the GHA management, the reduction in the number of
complaints could be attributed to other factors such as the normal decline in complaints after the
initial rush following the setting up of the Complaints Procedure. Another reason could be the
result of the introduction of the private practice agreement in January 2000 which, according to
the GHA management, brought about a marked reduction of waiting times and set limits to these
waiting times.
Later on in the year, the Ombudsman was informed by the Minister for Health that a
comprehensive audit by an independent expert from the U.K. involving all practices and
procedures, managerial, administrative and clinical was going to be carried out.
The Ombudsman was told that for this purpose, arrangements are being made by the
Government with the NHS Clinical Governance Support Team and the Commission for Health
Improvement to carry out this general audit, which would be carried out during the first half of
2002. The Ombudsman was assured that the GHA is committed to carrying out a review of the
Complaints Procedure both structurally and operationally.
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The Ombudsman had pointed out three possible alternatives which, he said, would need to be
looked into to decide on the way ahead. These being :•

that the existing complaints procedure be properly equipped in the way of physical
resources, and the designated officer be given the necessary authority and clout to
conduct investigations.

•

that a totally independent authority equipped with full resources and authority be set
up.

•

that the Ombudsman himself carry out all investigations of a clinical nature.

The Ombudsman said that it is not for him to decide which alternative the Government chooses
to implement but it is essential that at the end of the day it puts in place a complaints procedure
which is effective and user friendly.
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THE HOUSING AGENCY
The Ombudsman made some recommendations during the year. He recommended that
applicants who have been on the waiting list over ten years, and who in spite of being almost at
the top of the list stand little chance of being re-housed because other applicants overtake them,
should be given an allocation, provided they have been amongst the top ten applicants for a
maximum of two years, and have had their chances thwarted by fifteen or more applicants from
other lists. This recommendation was accepted by the Housing Minister and he instructed that it
be implemented albeit with some minor variations.
The Ombudsman also recommended that the qualifying period for Gibraltarians, who upon
returning from abroad, apply for housing should be reduced from three years to one. This
recommendation was also accepted and in mid-November the Minister for Housing gave the
pertinent authorities instructions that this recommendation be implemented.
The Housing Agency continues to attract a large number of complaints. Out of a total of 618
complaints received by the Office of the Ombudsman against Government Departments or
Agencies, 184 were against the Housing Agency. The Ombudsman was pleased to note that
whereas in last year’s report he had to point out that many of the complaints made against the
Housing Agency had been on account of its very poor communication system with members of
the general public, this type of complaint had not been made throughout 2001, which seemed to
indicate that the Agency had improved this important aspect of its function – diligently and
promptly communicating with the public.
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Out of a total of 105 complaints which were investigated in the year 2001, 39 were formally
investigated, and 66 were closed after informal action.

Classification of complaints made against the Housing Agency
Figure 8
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The Ombudsman, however, felt it necessary to highlight other areas of concern. A number of
complaints had been made during the year involving applicants on the waiting lists who had
requested to be allocated to specific areas. Some of these requests had been rejected and
applicants threatened that they would be taken off the waiting lists if they did not accept the
original offer. In these particular cases investigated by the Ombudsman, the prospective tenants
had requested specific areas or estates because they wanted to be near relatives (in two specific
cases elderly parents with medical problems) they wanted or had to look after. The Ombudsman
felt that to deny these requests, particularly when it could be proved that the reason for making
them was genuine, and medical evidence was presented, was unnecessarily harsh and inflexible.
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The Ombudsman pointed out that he was mindful of the fact that the Agency had to be vigilant
and take measures which would entail refusing second offers to applicants who had rejected
offers on what was deemed to be frivolous or unsubstantiated reasons. However, he also
expressed the view that the Agency should endeavour to be extra sensitive to those other cases
able to present genuine and serious reasons.
DESCRIPTION OF FORMAL INVESTIGATIONS CARRIED OUT ON THE HOUSING AGENCY
Figure 9
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In early April, the Ombudsman brought to the attention of the Housing Minister the large
number of Government empty flats all over town. He pointed out that this was causing a lot of
frustration and even annoyance amongst those people on the Housing Waiting Lists, and urged
the Minister to ensure that the process by which flats that become empty are made ready for
occupation was speeded up. The Ombudsman’s concern was taken on board and the number of
refurbished flats increased somewhat, although not dramatically.
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The Ombudsman also expressed concern at the number of Government tenants who do not pay
their rent, and felt he had to criticise the administration for allowing tenants to fall back in their
payments for years on end. He pointed out that this was totally unacceptable. The Ombudsman
knew of tenants who had not paid for years and no action had been taken to recover their rents,
or address whatever grievances these tenants claimed to have had for refusing to pay. He said
that a substantial number of Government tenants seemed inclined to see Government as a soft
target and opt for non-payment, at times on the flimsiest of reasons and in the full knowledge
that Government would do nothing to recover these arrears. The Ombudsman explained that the
only time when the Housing Agency takes a stand to recover these arrears is when tenants need
to be re-housed. It is at this juncture when the Agency, as a matter of policy, demands that
arrears be paid in full before making the allocation. The Ombudsman felt that the way this policy
is exercised is unfair because, after allowing tenants to accumulate huge debts, they are then
expected to settle these immediately before being re-housed. In most cases they are unable to
afford paying such huge sums of money and are compelled to remain living in sub-standard
accommodation.
The Ombudsman said that Government should take steps to put an end to the present wholly
unacceptable abuse by some Government tenants. He said that the Housing Agency should be
given the resources needed to implement an efficient system not only to recover existing debts
but also to prevent these from accumulating in the first place. The Minister for Housing assured
the Ombudsman that he intended to look into this matter to see how it could be addressed. By
mid-December, the Minister informed the Ombudsman he had engaged the services of a firm of
accountants to review all matters involving rent arrears and other related issues.
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DEPARTMENT OF POSTAL SERVICES
After years of unacceptable poor service, and in the wake of mounting complaints and criticisms
about postal delays, the Government commissioned an independent enquiry into the Gibraltar
Post Office. The report was made public in early August 2001.
One of the recommendations listed in the document was the need to set up a Post Office as a
completely new Government Agency, corporate or privatised entity, wherein human resources
would be handled entirely by the new organisation and not within the auspices of the old
organisation. The report referred to what is called endemic working culture problems, which
involved a lack of commercial appreciation, service mentality or customer focus. The report also
pointed out that the Gibraltar Post Office is not geared up or ready to compete effectively in an
open market environment, and that to achieve this would require a new kind of leadership and
management structure together with a new degree of commitment and flexibility from the
workforce.
Reacting to the report, the Government announced that radical reforms would be enforced in the
Post Office to remedy its endemic inefficiency. The Government explained that although the
Post Office would not be privatised, a private body with a new management team would be set
up to manage the service. The employees, it was pointed out, would remain as Government
employees and the service would remain in the public sector.
The Government did agree, and has seen the need for major and radical reforms in the interests
of both the customers, and the employees alike. However, it was pointed out that the results of
the reforms would not be felt until December 2001 or January 2002.
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Government explained that the changes would be in two parts, with the thrust of the report being
that there needs to be investment in relation to the structure first, and later on further investment
in other areas, such as those involving resources and personnel.
By the end of November 2001, the Gibraltar Philatelic Bureau said it had not yet taken over the
management of the Post Office. It said an agreement had been reached with Government that it
was ready to move in, but were waiting for Government to confirm a date.
The Ombudsman pointed out that Government must act promptly to ensure that, sooner rather
than later, Gibraltar gets the postal services that it needs and deserves.
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ROYAL GIBRALTAR POLICE
In the Ombudsman’s last report which was concluded in December 2000 and made public in
early 2001, he pointed out that the Police Complaints Board had, since it was set up, attracted
some criticism from the public who questioned its independence and hence its effectiveness. The
Board is made up of two civilians who are independent of the Police, and two senior Police
Officers. The Chairman of the Board is the Commissioner of Police. The Ombudsman pointed
out in his report that the credibility of the police Complaints Board would be enhanced if the post
of Chairman were to be taken up by a civilian with a purely civilian background. He also said
that the appointed person should have the necessary powers akin to those vested in the
Ombudsman so that he/she may be able to carry out his/her functions more effectively. The
Ombudsman was of the opinion that if this measure was adopted it would significantly enhance
the independence, and thus the image of the Board. Unfortunately, this recommendation has not
been taken up, and the Chairman of the Police Complaints Board continues to be the
Commissioner of Police. The situation then continues to be the same as when the 1999/2000
Ombudsman’s report was submitted.
The Ombudsman reached an agreement with the Commissioner of Police, which established that
the Ombudsman would only investigate complaints involving administrative matters, and the
Police Complaints Board would look into operational issues.
Yet, during 2001, the Ombudsman encountered some difficulties with the RGP whilst carrying
out investigations involving certain complaints. There were discrepancies between the
Ombudsman and the RGP, with the Commissioner of Police taking the view that it was not
within the Ombudsman’s jurisdiction to investigate matters that delved into the administration of
criminal investigations.
The Ombudsman points out that he must be allowed to investigate all matters relating to alleged
administrative malpractice, irrespective of whether these happen to delve or not into the
administration of criminal investigations.
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The Public Services Ombudsman Ordinance 1998 Part III, Investigations of Complaints, does
not preclude him from investigating administrative matters that involve criminal investigations,
provided that the investigation(s) concerned do not prejudice the investigation or detection of
offences. In any event, the Ombudsman points out that the Chief Minister is the pertinent
authority to issue a certificate preventing the Ombudsman from calling evidence, or continuing
with an investigation on the grounds that such an investigation may prejudice the investigation or
detection of offences.
The Ombudsman points out that the RGP is answerable to him by virtue of Section 18(1) of the
Public Services Ombudsman Ordinance and liable to the offence of obstruction (Section 25(1))
The Ombudsman reflects that the existence of the Police Complaints Board has regrettably been
used at times by the RGP to question whether a particular matter is “administrative” or
“operational” and therefore whether it comes under the jurisdiction of the Police Complaints
Board or the Ombudsman, thus introducing an unnecessary element of confusion, difficulty and
frustration, which he considers should not exist. The Ombudsman expresses the view that the
RGP is carrying out an exercise in semantics involving the question of investigation or noninvestigation of issues according to whether these fall under the label of “operational” or
“administrative” which go against the ethos and the spirit of the Public Services Ombudsman
Ordinance 1998.
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DEPARTMENT OF SOCIAL SECURITY
In last year’s report the Ombudsman pointed out that he had received a number of complaints
from persons who had had their social assistance stopped on the assumption that the persons
involved were cohabiting with partners who brought an income into the household. The
Ombudsman criticised the Department for this practice and recommended that it enjoy the
benefits of its own fraud investigator. The Ombudsman’s recommendation was accepted and
throughout the present year no further such complaints have been received.
There has been throughout this year a drop in the number of formal investigations carried out
involving this Department. Last year’s report carried out a total of 28 formal investigations out
of which 9 (32%) were sustained. Throughout 2001, 18 formal investigations were carried out
with only 6 cases (33%) having been sustained.
The Ombudsman pointed out that this is a Department that continues to attract a significant
number of complaints. He said that he would continue to monitor closely the number and type of
complaints received to try to correct areas of possible conflict.
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Appendix 1

Index of Formal Investigations

Appendix 2

Summaries of Formal Investigations

IN D E X O F F O R M A L IN V E S T IG A T IO N S

C ases w ith asterisks con tain recom m en d ation (s) in th e reports.

T h e abbreviation O J refers to cases w h ich h ave been in v e stig a te d but on w h ich n o action h as
been taken on accoun t of th em bein g outsid e jurisd iction .

A tto r n e y G e n e r a l’s (P a g e s 1 - 1 0 )
C S /1 4 0
C S /1 7 2
C S /1 7 5

Failure to release navigational equipment.
Failure to process payments in respect of
court orders and delays in answering letters.
Not having been granted a goodwill payment.

N o t S u sta in e d
N o t S u sta in e d
S u sta in e d *

B u ild in g s & W o rk s (P a g e s 1 1 - 3 6 )
C S /1 9 8
C S /1 9 9
C S /2 3 0
C S /2 3 1
C S /2 6 3
C S /2 6 4
C S /2 8 4

Method used for calculating window price structure.
Various works not done.
Tenant having been given preferential treatment
involving the replacing of windows.
Refurbishment works at block of flats without
taking the necessary safety precautions.
Delay in carrying out repairs.
Delay in carrying out repairs.
Failure in replying to letters, and the Department’s
refusal to install doors.

N o t S u sta in e d
S u sta in e d
N o t S u sta in e d
S u sta in e d *
S u sta in e d
S u sta in e d
N o t S u sta in e d

C iv il S ta tu s a n d R e g istra tio n O ffic e (P a g e s 3 7 - 4 2 )
C S /1 9 2
C S /2 5 2

Not granting passports.
Delay in being given a reply.

S u sta in e d *
N o t S u sta in e d

D e v e lo p m e n t a n d P la n n in g C o m m issio n (P a g e s 4 3 - 6 4 )
C S /1 8
C S /1 2 7
C S /1 3 7

Failure to properly address the grievance.
Failure to properly consider building application.
Failure to ensure that a building permit-holder
was adhering to approved plans.

A P P E N D IX 1

S u sta in e d
S u sta in e d
N o t S u sta in e d
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E d u c a tio n a n d T ra in in g (P a g e s 6 5 - 8 2 )
C S /6 4
C S /2 5 7
C S /2 5 8

Grant and tuition fees.
Failure to accommodate a child in a morning
placement in a Government Nursery.
Failure to treat Complainant as a mature and independent
student entitling her to exemption from parental
contribution in her final year of her degree course.

S u sta in e d *
N o t S u sta in e d
S u sta in e d *

E ld e rly C a re A g e n c y (P a g e s 8 3 - 8 6 )
C S /2 0 4

Failure to advertise vacant post internally.

S u sta in e d

E m p lo y m e n t S e rv ic e (P a g e s 8 7 - 1 0 6 )
C S /2 1 6
C S /2 2 6
C S /2 2 8

C S /2 4 7
C S /2 4 8
C S /2 6 8

Refusal to grant a work permit to a non-European
spouse of an immigrant worker.
Refusing to issue a work permit.
Delay in settling the Complainant’s claim of six
weeks pay from the Gibraltar Development
Corporation Insolvency Fund.
Alleged breach of agreement.
Alleged breach of agreement.
Refusal to grant the Complainant a Work permit.

S u sta in e d
S u sta in e d *
S u sta in e d

S u sta in e d
S u sta in e d *
N o t S u sta in e d

E n v iro n m e n ta l A g e n c y (P a g e s 1 0 7 - 1 2 4 )
C S /5 7
C S /1 9 5
C S /2 3 9

Failure to properly address the Complainant’s grievances. S u sta in e d *
Errors in registering premises.
S u sta in e d
Failure to serve an abatement notice.
N o t S u sta in e d

G ib ra lta r H e a lth A u th o rity (P a g e s 1 2 5 - 1 3 8 )
C S /3
C S /2 4 3

Alleged clinical malpractice and delay in
obtaining a reply from the administration.
Not permitting a student nurse to see his re-sit
examination papers.
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S u sta in e d *
N o t S u sta in e d
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G ib ra lta r N y n e x C o m m u n ic a tio n s L td (P a g e s 1 3 9 - 1 4 2 )
C S /2 6 9

Having billed the Complainant for calls
she had allegedly not made.

N o t S u sta in e d

G ib ra lta r S e c u rity S e rv ic e s (P a g e s 1 4 3 - 1 4 8 )
C S /1 8 5

Issuing of parking tickets.

S u sta in e d

H o u sin g A g e n c y (P a g e s 1 4 9 - 2 7 0 )
C S /1 0 7
C S /1 3 0
C S /1 5 3
C S /1 5 9

C S /1 6 7
C S /1 7 4
C S /1 7 7
C S /1 8 0
C S /1 8 2
C S /1 9 0
C S /1 9 1
C S /1 9 4
C S /1 9 6
C S /2 0 1
C S /2 0 3
C S /2 0 5
C S /2 1 3

Failure to Order Removal of Encroachment
onto Complainant’s Property.
Failure to prevent damage to their flat
caused by adjacent derelict flat.
Failure to adequately address re-housing requirement.
Failure to check the rent account for confirmation
of husband’s payment and then requesting sum
of £1815.10 in arrears from Complainant.
Demanding demolition of illegal building works
when so many others had been allowed to stand.
Failure to allocate a vacant flat and failure to
give proper notice when disposing of stored chattels.
Failure to request the payment of rent arrears
on termination of tenancy and failure to inform.
Having made an offer of housing
which was later withdrawn.
An eviction and the way it was handled.
Delay in offering accommodation.
Delay in re-housing.
Delay in re-housing.
Delay in re-housing.
Delay in re-housing and for having
been taken off the waiting list.
Delay in answering letter and because of the
Agency’s refusal in allowing a further extension.
Allegedly not keeping agreement.
Delay in the payment of compensation
and in re-housing.

A P P E N D IX 1

N o t S u sta in e d
S u sta in e d
S u sta in e d *
S u sta in e d *

N o t S u sta in e d
N o t S u sta in e d
S u sta in e d *
N o t S u sta in e d
N o t S u sta in e d *
N o t S u sta in e d
N o t S u sta in e d *
N o t S u sta in e d
N o t S u sta in e d *
S u sta in e d *
S u sta in e d *
N o t S u sta in e d *
S u sta in e d *
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C S /2 1 4
C S /2 1 5
C S /2 1 9
C S /2 2 2
C S /2 3 2
C S /2 3 4
C S /2 3 7
C S /2 4 4
C S /2 4 6
C S /2 4 9
C S /2 5 1
C S /2 7 0
C S /2 7 3
C S /2 7 4
C S /2 7 6
C S /2 7 7
C S /2 7 8
C S /2 8 1
C S /2 8 2
C S /2 8 6
C S /2 9 3
C S /3 0 1

Not having taken their case
to the Housing Advisory Committee.
Insufficient action in trying to recover a Government flat.
Alleged inadequate manner the Complainant was
treated involving a dispute with a neighbour.
Failure to inform on request for rent relief
and on rent arrears.
Inordinate delays in answering letters
and tackling a housing problem.
Delay in re-housing.
Delay in re-housing.
Failing to decant.
Refusal to offer accommodation to homeless family.
Refusal to make any recommendation
on the social aspect of their case.
Failure to include the Complainant
on the Housing Waiting List.
Having reneged on promise to sell a bed-sitter.
Failure to offer accommodation.
Problems with the Complainant’s flat.
Delay in re-housing.
Error in calculating the Complainant’s rent relief.
Reducing the Complainant’s rent relief.
Refusal to make a second offer of accommodation.
Refusal to make a second offer of accommodation.
Alleged lack of interest in resolving a housing problem.
Agency’s insistence that Complainant pay
rent arrears before being decanted.
Refusal to backdate housing application.

N o t S u sta in e d
S u sta in e d
S u sta in e d *
S u sta in e d
S u sta in e d *
N o t S u sta in e d *
S u sta in e d
N o t S u sta in e d *
S u sta in e d
N o t S u sta in e d
N o t S u sta in e d
N o t S u sta in e d
S u sta in e d
S u sta in e d *
S u sta in e d
N o t S u sta in e d
N o t S u sta in e d
N o t S u sta in e d
S u sta in e d *
S u sta in e d *
N o t S u sta in e d
N o t S u sta in e d

In co m e T ax (P ages 2 7 1 - 2 8 2 )
C S /1 8 3
C S /1 9 3
C S /2 0 2
C S /2 2 1
C S /2 2 9

Failure to grant tax relief in respect of payments.
The way income tax had been assessed.
Tax relief.
Alleged Errors made in Tax Assessments
resulting in Payables rather than a Refund.
Failure to issue the Complainant’s 97/98 Tax Assessment.

A P P E N D IX 1

N o t S u sta in e d *
N o t S u sta in e d
S u sta in e d *
N o t S u sta in e d
N o t S u sta in e d
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L a n d P ro p e rty S e rv ic e s L td (P a g e s 2 8 3 - 2 9 6 )
C S /1 7
C S /1 3 4
C S /2 4 2

Loss of opportunity to purchase a property
S u sta in e d *
that had been in the family since the 1950’s.
Negligently demarcating a boundary
S u sta in e d *
between residential properties.
Failure to regulate the annexation of communal
OJ
property to individual tenants in the Complainant’s estate.

O ffic e o f th e C h ie f M in iste r (P a g e s 2 9 7 - 3 0 2 )
C S /1 8 4
C S /2 2 5

Failure to reply to letters.
Non-compliance of an assurance given.

OJ
N o t S u sta in e d

P erso n n el (P ages 3 0 3 - 3 1 6 )
C S /1 7 9
C S /2 1 1
C S /2 2 3

Delay involving procedure.
Delay in giving a reply, and for not allowing
the Complainant to work beyond the age of sixty.
Refusal to reinstate and delay in giving a reply.

N o t S u sta in e d
S u sta in e d
N o t S u sta in e d

P ro c u re m e n t O ffic e (P a g e s 3 1 7 - 3 2 0 )
C S /1 6 6

Not advertising a tender notice.

N o t S u sta in e d

R o y a l G ib ra lta r P o lic e (P a g e s 3 2 1 - 3 5 8 )
C S /1 1 8
C S /1 6 9
C S /1 7 0
C S /1 7 3
C S /2 0 0
C S /2 5 3
C S /2 6 0
C S /2 6 5

Failure to properly address complaints made against
his RGP Officer upstairs neighbour for noise nuisance.
Failure to conduct a fair disciplinary hearing.
Delay in reaching a decision.
Loss of personal belongings.
Removal and disposal of a motorbike.
No parking sign which allegedly was not gazetted.
Ignoring calls for assistance.
Delay in returning property.

A P P E N D IX 1

S u sta in e d
N o t S u sta in e d
S u sta in e d
S u sta in e d *
S u sta in e d *
S u sta in e d *
N o t S u sta in e d *
S u sta in e d

Page 5

IN D E X O F F O R M A L IN V E S T IG A T IO N S

S o c ia l S e c u rity (P a g e s 3 5 9 - 4 1 8 )
C S /9 7
C S /1 2 5

C S /1 7 6
C S /1 8 9
C S /2 0 7
C S /2 0 9

C S /2 1 0
C S /2 1 2
C S /2 1 8
C S /2 3 3
C S /2 3 5
C S /2 3 8

C S /2 4 5
C S /2 5 0
C S /2 5 9
C S /2 6 2
C S /2 7 1
C S /2 7 5

For failure to review and update the
Schedule to the Social Security.
Failure to notify the Complainant upon her enquiry
of a statutory time-limit within which unemployment
benefit may be claimed and collected.
Failure to process the Complainant’s
Employment Injuries benefits claim.
Failure to allow Complainant to apply
for Elderly Persons Allowance.
Failure to provide assistance.
Withdrawing the Complainant’s Social Assistance
Benefit (‘SAB’) of £29.10 per week given her refusal
to seek a Maintenance Order against her former partner.
Penalty imposed in respect of Social Assistance.
Undue delays in the processing of an application
for social assistance.
Reduction in Social Assistance Benefit.
The wording of the life certificate form.
Having reduced her Social Assistance and having
ceased her child welfare grant altogether.
Neither entitled to the right of election to pay
arrears of social insurance contributions nor
the elderly persons minimum income guarantee.
Refusal to award benefits to the Complainant’s wife.
Suspending the Complainant’s unemployment benefit.
Having deemed the Complainant ineligible
for unemployment benefits.
Suspending the Complainant’s Unemployment Benefit.
Not issuing the Complainant an old age pension
on account of a dispute regarding his date of birth.
Deeming the Complainant ineligible
for the receipt of a maternity grant.

S u sta in e d *
S u sta in e d *

S u sta in e d
S u sta in e d
N o t S u sta in e d
S u sta in e d *

N o t S u sta in e d
N o t S u sta in e d
N o t S u sta in e d
N o t S u sta in e d
N o t S u sta in e d
N o t S u sta in e d

S u sta in e d
N o t S u sta in e d *
N o t S u sta in e d
N o t S u sta in e d
N o t S u sta in e d
N o t S u sta in e d

S o c ia l S e rv ic e s A g e n c y (P a g e s 4 1 9 - 4 3 2 )
C S /2 2 7

The manner in which an investigation was carried
out after a child was taken into care.

A P P E N D IX 1

S u sta in e d
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T e c h n ic a l S e rv ic e s (P a g e s 4 3 3 - 4 3 8 )
C S /1 3 1

Not using material specifically imported for the
performance of a Government contract.

S u sta in e d *

T o u rism a n d T ra n sp o rt (P a g e s 4 3 9 - 4 5 2 )
C S /1 8 6
C S /1 8 8
C S /2 2 4
C S /2 3 6

Inability to make itself responsible
for damage caused by an ape.
Failure to implement Theory Driving Test rules properly
Requesting that the Dock Labour Board (‘DLB’)
discontinue with the re-registration of dock workers
Delay in obtaining a satisfactory explanation
over alleged inadequate bus shelters.

N o t S u sta in e d
N o t S u sta in e d
S u sta in e d *
S u sta in e d

T ra d e , In d u stry & T e le c o m m u n ic a tio n s (P a g e s 4 5 3 - 4 7 4 )
C S /2 1 7
C S /2 4 0

Alleged failure to inform Complainant
of the anticipated increase in import duty.
Not having been granted development aid.

N o t S u sta in e d *
S u sta in e d *

T ra ffic C o m m issio n (P a g e s 4 7 5 - 4 8 0 )
C S /2 5 4
C S /2 5 6

Delay in issuing a parking permit for the disabled.
Delay in issuing a parking permit for the disabled.

S u sta in e d *
S u sta in e d *

T reasu ry (P ages 4 8 1 - 4 8 8 )
C S /1 7 8
C S /1 9 7

Refusal to waiver an outstanding debt.
Failure to make arrangements for payment
for respite care for handicapped child

N o t S u sta in e d
S u sta in e d *

O th ers (P ag es 4 8 9 - 4 9 8 )
C S /1 8 7
C S /2 0 8

Refusal to allow the sale of his lock-up garage.
Alleged failure in advertising a vacancy
for Pilots’ Administrative Fees Collector.

A P P E N D IX 1

S u sta in e d
S u sta in e d *
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CASE NOT SUSTAINED
CS/140
COMPLAINT AGAINST THE CHAMBERS OF THE ATTORNEY
GENERAL OVER FAILURE TO RELEASE NAVIGATIONAL
EQUIPMENT
1.

The Complainant felt aggrieved because, allegedly, the Attorney General

had refused to return some navigational equipment that he had bought in good
faith from the keeper of a yacht.
2.

The Complainant felt aggrieved because he had bought navigational

equipment from the keeper of a yacht at Sheppard’s Marina boat yard in June
1999. The equipment was worth over £3000. The equipment was paid for in cash
and the Complainant was issued with a receipt by the keeper of the yacht.

The Ombudsman decided

3.

to

in

Complainant for possession of stolen goods, but

abeyance until such a

then dropped the charges when he proved that he

time as the proceedings

had bought the equipment in good faith, and had a

were terminated.

receipt and bank statement to prove the transaction.

hold

the

case

A few weeks later, the police arrested the

The equipment, however, was in the possession of
the Royal Gibraltar Police, and could not be returned.
4.

When the complaint was lodged in this Office, it had been a year since the

equipment was confiscated and the Complainant was worried that it would be of
no use by the time it was returned.
5.

The Complainant and his wife had tried everything short of taking the

Attorney General to court for not returning their goods. The yacht has since been
auctioned off, and the monies paid out to creditors. The Complainant knew that a
large sum out of the £3000 he paid for the equipment went towards mooring fees
and other expenses.
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6.

The Complainant claimed that the Police had told him that they could not

understand why the Attorney General did not release the goods. He had also
spoken to the Attorney General on numerous occasions. They also sought the
advice of the Registrar of the Supreme Court.
7.

On inquiry from the Ombudsman, the Chambers of the Attorney General

provided outline details surrounding the circumstances of this case. The reason for
the delay was that the Complainant had moved from Sheppard’s Marina to Marina
Bay and that the relevant notice had not been served on the Complainant because
of this.
8.

The Ombudsman was informed that the matter before the Magistrates

would be for an order to be made under Part IX – Disposal of Property, as per
section 49 of the Police Ordinance as the registered owner of the yacht was
claiming the equipment back.
Section 49 reads as follows:
“Where any property has come into the possession of the Police in
connection with any criminal charge or under section 23 or 35 of
the Criminal Procedure Ordinance, or section 31 of the
Pawnbrokers Ordinance, the magistrates’ court may, on the
application either by a member of the Force or by a claimant of the
property make an order for the delivery of the property to the
person appearing to the court to be the owner thereof, or, if the
owner cannot be ascertained, make such order with respect to the
property as the court may think fit.”
9.

The Ombudsman’s formal investigation into this complaint was opened on

the 1st July 2000. It emerged that legal proceedings were due to be held on the 20th
July 2000. Therefore the Ombudsman decided to hold the case in abeyance until
such a time as the proceedings were terminated. Unfortunately, the matter was
adjourned by the Magistrates until the 24th August 2000.
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10.

The Complainant subsequently informed the Ombudsman that judgement

would be given on the 24th September 2000. After that, attempts by the
Ombudsman to contact the Complainant proved fruitless. Therefore, the
Ombudsman decided to close the case.
11.

Judgement was passed against the Complainant in that he did not have any

legal right to the equipment, which was subsequently returned to the registered
owner of the yacht.

CASE NOT SUSTAINED
CS/172
COMPLAINT AGAINST THE CHAMBERS OF THE ATTORNEY
GENERAL OVER FAILURE TO PROCESS PAYMENTS IN RESPECT
OF COURT ORDERS AND DELAYS IN ANSWERING LETTERS
1.

The Complainants, the parents of a handicapped child, felt aggrieved

because they felt that the Chambers of the Attorney General (CAG) were causing
inordinate delays in replying to their solicitors’ letters.
2.

The Complainants were also concerned at the delays being caused by the

CAG in processing payments, which had been ordered by the Court.
3.

On the 4th September 1986 the Complainant was admitted to St. Bernard’s

Hospital, Gibraltar. She gave birth to a baby boy at 8.12pm in a severely
asphyxiated state. After several minutes it was found that the oxygen cylinder
supplying the mask applied to the baby had been empty so that the baby had been
deprived of oxygen. There were no other cylinders in the ward at the time so that
the baby’s father had to look for and obtain a replacement on another floor of the
hospital, whereby the baby was further deprived of oxygen. Respiration was not
established until 22 minutes later. As a result the child suffers spastic tetraplegia
of all four limbs with marked impairment of motor function.
4.

Gibraltar’s social services were unable to provide many of the basic care

facilities offered to severely handicapped children in England. The parents
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provided most of the child’s necessarily intensive care requirements. The child
cannot use any part of his body for communication or for even the simplest kind
of play or entertainment. So he needs somebody else to be his body and interpret
as best as possible what his needs are. The parents spent over 10 years attending
and being sensitive to these needs and sometimes guessing what he needed.
Eventually, the child was sent to a specialised school in England, where it was
envisaged he would stay up to his return to Gibraltar sometime around his 19th
birthday.
5.

The payments that gave rise to the complaint were Interim Payments

ordered by the Supreme Court on the 30th July 1999 and the 26th August 1999, for
£60.000 and £40.000 respectively. These payments were equally divided in
respect of (i) - pain and suffering and loss of amenities and (ii) -in respect of past
care.
6.

The Complainants received payment on (i)-25th August 1999 - £30.000 - 3

weeks delay, (ii) - 22nd December 1999 - £20.000 - 17 weeks delay and (iii) - 26th
January 2000 - £50.000 - 22 and 27 weeks delay.
7.

Once a Court Order is made, a Court

The Ombudsman made the

Form, as prescribed by the Supreme Court

Departments

Ordinance is filled in, sent to the Treasury,

more aware and sensitive to

asking them to transfer the amounts agreed to the

the

Supreme Court Fund for the benefit of a

plight.

concerned

Complainants’

sorry

particular litigant. Once Treasury is informed the
matter is effectively out of the Chambers’ control.
8.

The CAG informed Treasury of the payment ordered on the 30th July 1999

on the 23rd August and of the payment ordered on the 26th August on the 20th
October 1999.
9.

The original request was for £100.000. Initially the agreement was that the

Complainant would receive £60.000 (Order of 30th July, which was Sealed on the
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2nd August). Counsel subsequently agreed that the full £100.000 would be made
available so a further Order for £40.000 was made on the 26th August.
10.

The Instructing Departments were made aware of this on the 17th August

so that they could put the administrative machinery in place, in advance of the
second order being made. The CAG was informed on the 18th August and the
required form was completed on the 20th August. The Treasury Department
received it on the 23rd August.
11.

As to the payment of the 26th August, the CAG did not receive a copy of

the Order from the Complainant’s solicitors until the 21st September (the Order
was sealed on the 2nd September). The relevant form was completed and the
Treasury received it on the 20th October.
Treasury
12.

Payments from Supreme Court Funds are effected on the strength of a

Court Order. Exceptionally, in this case, Treasury effected payments on the
strength of requests by the Complainants’ solicitors.
13.

Payments were effected, (i) - £30.000 on 25/ 8/99 as per instructions dated

19/8/99, (ii) - £20.000 on 22/12/99 as per instructions dated 22/12/99, and (iii) £50.000 on 20/ 1/00 as per instructions dated 10/1/00. As can be appreciated there
was no delay on the part of Treasury to make payments.
14.

Treasury was informed of the payments into court on 29 July 1999 and 26

August 1999. Yet no action could be taken by the Treasury to effect payment until
the Gibraltar Health Authority released the funds from their vote. The first release
of funds by GHA was on 23 August 1999 and the second release was not effected
until 21 December 1999.
Reply to letters
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15.

The CAG accepted that letters may have gone unanswered, but whether it

was by post or by phone the matter was being dealt with expeditiously and was
progressing.
16.

The Ombudsman, whilst understanding that in some instances it may be

more advantageous to discuss certain matters on the phone, wished to highlight
that letters need to be answered even if only to confirm a previous telephone
conversation. He pointed out that there is a need for a proper record of events to
be recorded, if only to avoid complaints against the administration such as the
present complaint.
Delays
17.

The CAG contended that a delay of four weeks to process the second

payment in circumstances such as these did not appear to be particularly onerous.
They further added that to the extent that there had been delay, this was regretted,
but some of it was outside the control of their Chambers. It should be noted that
the child’s needs were being looked after at Government’s expense in a specialist
school in England during term time and receiving respite care in England during
holidays. Government was providing for his needs quite independently of the
Interim Payments.
18.

The Complainants stated that so far as they were concerned, and under the

circumstances, all delays caused great distress and anxiety. They wished to stress
that they are trying to obtain the best for their son and that, whilst grateful for the
assistance they had so far received from the various departments involved, the
administration should do all in its power to assist them promptly at all times.
19.

The Ombudsman ascertained from the Gibraltar Health Authority that

there had been a problem as to the procedure concerning authorisation for making
the payments. Also the allocation of funds had to be established. However, this
was done expeditiously and any administrative delays were regretted.
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20.

The Ombudsman concluded that he did not think that there had been

inordinate or excessive delays. However, he understood and sympathised with the
parents’ deep concern and anxiety, which, understandably so, made them feel
over-anxious over relative delays which they would most probably, under normal
circumstances have accepted and taken in their stride.
21.

The Ombudsman was glad that he had been able to assist in this case, and

that his Office’s involvement had to a certain extent allayed the Complainants’
concern and anxiety and made the Departments concerned more aware and
sensitive to the Complainants’ sorry plight.
22.

With these observations, the Ombudsman closed the case.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/175
COMPLAINT AGAINST THE ATTORNEY GENERAL’S CHAMBERS
FOR NOT HAVING BEEN GRANTED A GOODWILL PAYMENT
1.

The Complainant was aggrieved that he had not been granted a goodwill

payment from the Government of Gibraltar (‘GOG’) for the fire damage caused to
his car and motorcycle as a result of an arson attack on a Royal Gibraltar Police
(‘RGP’) Officer’s vehicle parked adjacent to his, during the July 1995
disturbances in Gibraltar.
2.

The Complainant was advised by the RGP Officer’s insurance company

that damage caused to the Police Officer’s vehicle or any third party’s vehicle, as
a result of an arson attack was not covered by the insurance policy. The
Complainant did not have insurance cover nor road tax for the motorcycle. The
Complainant’s insurance cover for his car was limited to ‘third party cover’ and
did not include ‘fire damage’ therefore he was unable to claim compensation for
this loss from his insurers. The RGP Officer concerned received compensation
from the Financial and Development Secretary (‘FDS’) shortly after the incident.
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Correspondence 1995- 1998
3.

The correspondence on the matter spanned a period of approximately 3

years from 1995 to 1998.

The Complainant first wrote to the Attorney-General

in October 1995, setting out his grievance and describing his attempts to obtain
some form of compensation. He had addressed the RGP Officer’s insurance
company; obtained estimates of damage to his vehicles (enclosed with the letter);
been referred to Government; attended the Chamber of Commerce for advice;
sought legal advice; spoken to the Chief Minister’s Office; spoken to the RGP
Officer and been informed by him that compensation had been paid to him by the
FDS. The Complainant referred to photographic evidence held by the RGP of the
fire damage to his and the RGP Officer’s vehicles.
4.

Thereafter, 3 years of correspondence transpired during which time further

information was sought from the Complainant and delays were suffered whilst the
Commissioner of Police and the Attorney-General’s Chambers considered the
matter.
5.

During the investigation it was found that the Gibraltar City Fire Brigade

did not have a record of having extinguished the Complainant’s vehicle. This in
the Ombudsman’s view amounted to an act of maladministration.

Had the

Complainant himself been unable to produce the photographic evidence of the fire
damage, there would be no other record of the incident concerning the
Complainant.
6.

The Ombudsman concluded that the inordinate delays in the Attorney-

General’s and Commissioner of Police’s investigation of the matter spanning a
period of approximately 3 years constituted in the Ombudsman’s opinion,
maladministration.
7.

The Ombudsman noted that the Attorney-General’s decision not to grant

the Complainant an ex-gratia payment with regard his motorcycle, given that the
vehicle was not taxed or insured in Gibraltar and this constituted a criminal
offence, followed the practice of the FDS Office. That is, the practice of the FDS
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Office was not to grant ex-gratia payments where there was a breach of the law
occasioned by the claimant. The Ombudsman was of the view, however, that the
decision could have been reached and communicated to the Complainant at a
much earlier date.
8.

With regards the Complainant’s car

“……it was unjust and wrong

which was taxed and insured, the Ombudsman

to have failed to communicate

was of the opinion that some form of

these policies/ practices to the

compensation should have been forthcoming,

Complainant from day one.”

albeit the GOG’s practice as employer was to
compensate employees where anyone suffered damage/ loss in the course of or in
consequence of their employment and that this ‘goodwill’ did not extend to
others, for example, the Complainant. The Ombudsman expressed the view that
this ‘selective’ practice discriminated against non-government employees, who, as
in this case had suffered material loss as a consequence of a criminal act
perpetuated against a Government employee. The Ombudsman questioned the
ethical correctness of this practice and invited the Government to review it.
9.

He also pointed out that if it is Government policy not to make ex-gratia

payments to persons who are not Government employees, this should have been
communicated to the Complainant much earlier on. Instead the administration
during a period of 3 years kept the Complainant’s expectations of reaching a
settlement alive by requesting from him information on the fire damage suffered
to his motorcycle and car during the arson attack and informing him that the
Commissioner of Police and the Attorney-General was considering the matter.
During this time the Complainant had engaged the services of a lawyer to assist in
the conduct of the negotiations and thus expended a great deal of time and money.
The Ombudsman pointed out that the administration had created a legitimate
expectation of compensation being forthcoming and that given the conclusions
reached at the end of his investigation, it was unjust and wrong to have failed to
communicate these policies/ practices to the Complainant from day one. This, in
his view, amounted to maladministration.
10.

With this observation the Ombudsman closed the case.
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CASE NOT SUSTAINED
CS/198
COMPLAINT AGAINST BUILDINGS AND WORKS DEPARTMENT
OVER METHOD USED FOR CALCULATING WINDOW PRICE
STRUCTURE
1.

The Complainant felt aggrieved because, resulting from a tender which his

company, which traded as aluminium and steel contractors, had won for the
supply and installation of aluminium windows and shutters for the period August
2000 to July 2001, the Buildings and Works Department (the Department) was
applying a method for calculating the price structure payable in a manner in
which the Complainant lost money on certain works.
2.

In the first half of the year 2000, the Government of Gibraltar put out a

tender for the supply and fitting of aluminium windows and/or shutters to
Government buildings. The contract was to run from 1st July 2000 to the 30th July
2001. A total of six tenderers submitted offers for this tender; the Complainant’s
company was awarded the contract.
3.

The Tender Document listed the items for which the Government wished

tenderers to bid for. The complaint was lodged in respect of ‘Schedule 1’ of the
tender, which dealt with ‘Windows or the like’.
4.

When the Complainant submitted his first invoices for payment, the

Department informed him that his method of calculation was incorrect and
proposed to pay the invoices as per their method of calculation. He encountered
problems for windows not exceeding 0.5m² and over 2m². There were no
problems with the calculations for windows within the bracket contained in ‘over
0.5m² and not exceeding 2m²’.
5.

After reviewing the totality of the worked performed up to the time of

lodging the complaint, the Complainant informed the Ombudsman that he wished
to limit his complaint to windows in excess of 2m².
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The Complainant’s method of calculation for windows in excess of 2m²
6.

The Complainant made his offer based on an incrementing price structure

of £20 per m² on the three bands as shown in the tender form. Thereafter, the
Complainant proposed to charge on the same incremental basis of £20 per m², for
windows in excess of 2m². Applying this to a 2.5m² window the complainant
would present an invoice to the Department as follows:
1 x 2.5m² window

@ £160 per m² (i.e. £140 + £20)

=

£400.00
The Department’s method of calculation for windows in excess of 2m²
7.

The Department used a different method to calculate the price. It must be

pointed out that this was the same method they had been using for previous
tenders. (The Ombudsman requested, and was given, invoices showing payment
for this type of windows to the previous contractor. These invoices confirmed the
Department’s method of calculation). Thus, based on the price structure submitted
by the Complainant, the Department would calculate a 2.5m² as follows:
1 x 2.5m² window

@ £140 per m² up to 2m²

=

£280.00

£20 per m² for any excess over 2m² = £20 x 0.5m² =

£ 10.00

Total £290.00
8.

The difference between the two methods of calculation was significant. In

the above example it amounted to £110.00 in just one window.
9.

The Ombudsman met with the Department and later with the

Complainant. Both gave an ample explanation of their method for the calculation
of the prices for windows in excess of 2m² and gave their views as to why the
other party was in the wrong.
10.

The Ombudsman was of the view that he needed an independent expert

opinion on the subject and so commissioned an opinion from a local firm of
Chartered Quantity Surveyors.
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11.

The Ombudsman stated his brief to the Surveyors as follows:
1. An opinion on the Tender Documents to the extent that they infer on the
actual Schedule of Rates.
2. An opinion on the Complainant’s valuation method based on his
interpretation of the Schedule of Rates.
3. An opinion on the Complainant’s tender compared to the other tenders
received.
4. An opinion on Buildings and Works’ valuation method based on its
interpretation of the prices submitted by the Complainant.
5. An opinion on the correct interpretation of the Schedule of Rates.
6.

An opinion on the correct composition and construction of the Schedule
of Rates.

Treasury Tender Board

The Ombudsman wrote to the Financial

12.

Following

and Development Secretary asking him to

from the Complainant to the

review the position with a view of

Minister for Housing, the Treasury

assessing the possibility of paying the

Tender Board (TTB) undertook an

Complainant for the windows exceeding

investigation into the matter and

2m² on the basis of Quantum Meruit.

concluded
sympathetic

representations

that,

although

with

the

Complainant’s position, they could not find a way of increasing the payments in
the contract as this would create an unfair position vis-à-vis the other tenderers.
The TTB made suggestions to the Department in respect of the preparation of
future tender documents so that they would reflect a clearer interpretation.
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13.

In the circumstances, the TTB was of the opinion that the only fair way

forward was to terminate the present contract and readvertise as soon as possible
with the revised tender documents. The Department should negotiate with the
Complainant in order to bring his contract to a mutually acceptable termination.
The Surveyors’ Opinion
14.

The Surveyors’ opinion confirmed that the method used by the

Department was the correct one, however, there were certain recommendations
included in the opinion. The opinion stated:
‘After examining this matter in great detail I have reached the following
conclusions:
That the Tender Schedule of Rates as prepared by the Buildings and Works
Department of the Gibraltar Government, whilst it is to an extent confusing, is
essentially correct.’
The Surveyors’ Recommendations
‘The question of how to proceed on the current contract with the contractor is
outside the scope of this report but the Treasury Tender Board Report makes
recommendations (on the basis of fairness to others) in this respect to which I
would add, as a mere suggestion, that the rates for the windows exceeding 2m² be
recalculated on the basis of Quantum Meruit in consideration of the confusion
caused.
That future tenders be changed to separate the calculation of rates from absolute
values. In other words that the format of the PSA Schedule of Works be followed.
That where tenders require that the work is valued according to some formulae or
application of rates and additions thereto, clear valuation examples be included
in the tender documentation to assist tenderers particularly those smaller
companies who may not have at their disposal expertise in valuation. (The
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Surveyors’ opinion highlighted that whilst there was confusion, no clear
ambiguity existed)
That where tenders are evidently misguided as to rates or prices as was clearly
the case in this instance the Treasury Tender Board is accordingly notified and
the option of informing the tenderer exercised in the form of confirmation of
either abiding by the tender or withdrawing if the economic burden is
insuperable.’
15.

The Ombudsman was in agreement with the recommendations made in the

Surveyors’ report and called on Government to act on them. Accordingly, he
wrote to the Financial and Development Secretary asking him to review the
position with a view of assessing the possibility of paying the Complainant for the
windows exceeding 2m² on the basis of Quantum Meruit in consideration of the
confusion caused.

CASE SUSTAINED
NO RECOMMENDATIONS WARRANTED OR APPROPRIATE
CS/199
COMPLAINT AGAINST BUILDINGS AND WORKS DEPARTMENT
OVER VARIOUS WORKS NOT DONE
1.

The Complainant felt aggrieved because most of her windows needed to

be replaced, including the shutters. Also because she had had problems with a
salt-water leak which had damaged her internal wall. She also complained about
not having any doors inside her house, and because most of her floor, especially
the entrance area did not have any PVC tiles. She claimed that a year after her
initial complaints Buildings and Works personnel began to work in her premises.
2.

The Complainant claims that three of the internal doors were replaced.

However, the salt-water leak was, according to the Complainant, fixed in a
shoddy manner which entailed wrapping some special tape around the pipe.
Hence the problem of water leakage continued as before shortly after. She was
also told that she was not entitled to having the PVC tiles replaced. With regards
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to the replacement of the windows and the fitting of shutters, she was told she
would have to wait her turn on the list. After waiting for a few months, the
Complainant claims that upon making enquiries to find out how much longer she
would have to wait, she discovered that her name did not appear on the waiting
list. When she discussed the matter with one of the estimators who had tackled
her reports, he informed her that the windows and shutters had been replaced.
After some enquiries in transpired that the windows and shutters intended for the
Complainant had been placed in another flat by mistake. To crown it all, what
really puzzled and annoyed the Complainant was that not having made any
reports involving water penetration through the roof, Buildings and Works had
put up scaffolding around her block and carried out works on the roof. She
claimed that whereas she had not had water penetration before the alleged repair
works, these had started to affect her flat shortly after the works had been carried
out.
3.

The Ombudsman contacted the Director of Buildings and Works who

wrote to him shortly after giving explanations regarding the four issues which
formed the body of the Complainant. The Ombudsman rather than enter into a
protracted correspondence with the Complainant and the Department decided to
arrange a meeting in his Office which would be attended by the Complainant and
the Director of Buildings and Works. All parties agreed to the Ombudsman’s
proposal, and the meeting was held on 8 March 2001. Present at the meeting were
the Complainant, a friend of hers, and both the Director of Buildings and Works
and a high-ranking official from the same department. The four issues complained
about were subsequently discussed.

“The Department should have

Salt-water leak

been and should be more proactive and be much more aware

4.

It was agreed that a number of

and sensitive to the duty of care”.

pipes, some of them not in use anymore
would be removed. Included amongst the

pipes to be removed was the one which had caused the leak in the first place and
which had been bound with “denso tape” to prevent further leakage.
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PVC tiles
5.

The Director explained that no records had been found to show that tiles

had in the past been supplied to the Complainant. In view of this the Director
agreed to supply the Complainant with the tiles she had requested.
Water penetration through the roof
6.

The Director explained that the roof leak was not through the recently

repaired roof but through an adjoining roof which he said was to be repaired in
the near future. The Director was unable to set a definite date for the carrying out
of this repair.
Replacing of shutters and windows
7.

The Director said that the windows had been replaced. This was confirmed

by the Complainant, and that the shutters were being made, and would be
installed shortly. The Director explained that the windows and shutters had not
been installed previously due to a mistake in the drafting of the LPO. This had
resulted in the wrong address having been written in the LPO. As a result of this
mistake the contractor had been unable to find the address and returned the LPO
which was cancelled. After the intervention of the Ombudsman the LPO was reissued and the problem resolved. It seems that the estimator’s allegation that the
shutters and windows had been placed in another flat was incorrect.
8.

The Ombudsman pointed out that notwithstanding the fact that the

problem of the windows and shutters had been resolved in a satisfactory manner,
the problem would not have arisen in the first place if the Department had
contacted the Complainant and checked her address when the contractor was
unable to find the premises. Instead the LPO was cancelled and no further
investigations carried out. This lack of care was in the Ombudsman’s opinion
wrong and amounted to maladministration.

APPENDIX 2

Page 17

9.

To conclude, the Ombudsman was pleased that the different complaints

brought to his attention had either been resolved or were in the process of being
resolved. He pointed out however that in general terms the Department should
have been and should be more pro-active and be much more aware and sensitive
to the duty of care with which it must treat its clients. With these observations the
Ombudsman closed the report.

CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/230
COMPLAINT AGAINST BUILDINGS AND WORKS DEPARTMENT ON
ACCOUNT OF ANOTHER TENANT HAVING BEEN GIVEN
PREFERENTIAL TREATMENT INVOLVING THE REPLACING OF
WINDOWS
1.

The Complainant felt aggrieved because whilst she was on the waiting list

to have her windows replaced, some other tenant (The Tenant) known to her, had
her windows replaced without allegedly being on the waiting list
2.

The Complainant wrote to the Director of Buildings and Works on 27

April 2001, to complain that all the windows of the flat of a certain Government
tenant (name of tenant and address supplied) had been replaced, without the
particulars of this tenant having been on the waiting list. The Complainant put it
to the Director of Buildings and Works that it was unfair that this other tenant
should have, without having been on the list, had had her windows replaced as a
matter of priority, when she herself (the Complainant) who, according to her was
suffering the same kind of water penetration problem, had to wait her turn on the
waiting list.
3.

By letter dated 22 May, the Director of Buildings and Works informed the

Complainant that the tenant in question had been on the list to have her window
replaced, and furthermore that the windows had been replaced on medical
recommendations in order to alleviate serious medical problems affecting one of
her children.
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4.

The Ombudsman carried out an investigation and contrary to what the

Complainant had alleged, was able to ascertain that the tenant she had complained
about had been on the waiting list to have windows replaced since 26 October
1999. Although this allegation had been proved wrong, the Ombudsman’s
investigation revealed that the Complainant had been on the list since 21
September 1999 yet this other tenant who had been placed on the list one month
later had had windows replaced, whereas the Complainant, at the time of writing
this report had not had her windows replaced yet. The Ombudsman also pointed
out that there seemed to have been some administrative error regarding the
number of windows replaced. Whereas in the list of “jobs paid” which was given
to him by the Director of Buildings and Works, only one window had been
replaced, and paid on 28 October 2000. The company that installs windows
informed the Ombudsman that five windows had been replaced in this particular
flat, and that these works had been carried out on 17 April 2001. The Ombudsman
passed this contradictory information to the Director of Buildings and Works so
that he would look into it and carry out the necessary corrections.
5.

The Ombudsman’s investigation also

revealed that there had been no medical
recommendation requesting that this other
tenant’s windows be replaced as the Director
of Buildings and Works had indicated in his
letter to the Complainant. There was however
a letter from the P.A. to the Minister for

The Ombudsman expressed
the view that there should
exist strict and clear guidelines
when dealing with cases in
which there is a need to give
priority to some particular
tenant.

Housing and Buildings and Works, addressed
to the Head of Operations of Buildings and Works stating that “the tenant (name
supplied) had been calling the Minister on repeated occasions to update him on
her current situation. The said tenant alleged that water penetration was rapidly
getting worse, and that this problem was deteriorating her daughter’s health.”
6.

The letter further stated, “In the light of this statement the Minister wants

you to provide him with :1)

“Commencement and completion dates for works required.”
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2)

“To position the tenant in question first in the list for windows
replacement.”

7.

It was obvious that this tenant had her windows replaced as a matter of

priority due to the direct involvement of the Minister. The Minister pointed out to
the Ombudsman that there is a clear and transparent procedure as to how the list
for the replacement of windows is adhered to, and that in this particular case he
gave instructions that this particular tenant be given priority because of the severe
water penetration affecting this flat, and the effect this was having on the health of
this tenant’s children.
8.

The Ombudsman considered that whilst it could be argued that it would

not be unreasonable for the Minister to have the prerogative to instruct his
Department that one particular tenant be given priority over others, provided this
was done with good reasons, he expressed the view that there should exist strict
and clear guidelines when dealing with cases in which there is a need to give
priority to some particular tenant. Having these guidelines in place and adhering
to them scrupulously would dispel any doubts as to whether a particular tenant
had been given unfair preferential treatment. He insisted that the cornerstone of
any existing guidelines should rely heavily on medical recommendations,
something which regrettably had not been obtained on this occasion.
9.

With these observations he closed the case.
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CASE SUSTAINED
RECOMMENDATIONS MADE
AND PENDING IMPLEMENTATION
CS/231
COMPLAINT AGAINST BUILDINGS AND WORKS DEPARTMENT
OVER REFURBISHMENT WORKS AT BLOCK OF FLATS WITHOUT
TAKING THE NECESSARY SAFETY PRECAUTIONS
1.

The Complainant felt aggrieved because she felt that the Buildings and

Works Department had carried out refurbishment works at her block of flats
without taking the necessary safety precautions.
2.

The Complainant, spokesperson for the Knight’s Court Delegation of

Tenants wrote to the Ombudsman to complain and express the grave concern felt
by her and all other tenants of Knight’s Court at the way in which the Buildings
and Works Department had, according to the tenants, carried out works which
contravened procedures in respect to safety regulations whilst handling material
which, it was alleged, contained asbestos.
3.

In her letter to the Ombudsman the Complainant explained that

refurbishment works at Knight’s Court started in mid-January 2001, however it
was not until 31 May 2001 that the tenants became aware that the balcony panels
which were being removed allegedly contained asbestos. The Complainant
explained to the Ombudsman that this was discovered by accident when a certain
tenant, (name and address provided) telephoned the Director of Buildings and
Works to complain about the replacement of the balcony panels in his flat. It was
during the course of the conversation that the Director of Buildings and Works
informed the tenant that the panels contained asbestos. The tenant in question put
it to the Ombudsman that the Director of Buildings and Works had stated “These
sheets are made of asbestos and are not manufactured anymore”. The Director of
Buildings and Works had, on the other hand, explained to the Ombudsman that
what he had told the tenant was that he suspected that the panels contained
asbestos, but that at that moment in time he did not know with certainty. The
Complainant, and the rest of the Knight’s Court tenants were alarmed that since
January 2001, when the works started at the balconies, no one from the Buildings
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and Works Department had informed them that the works represented a possible
health risk because of the alleged presence of asbestos in the balcony panels, and
they wondered since when had the Department known that the panels allegedly
contained asbestos, and why it was that they, the tenants, were never informed,
and no safety measures were taken to safeguard their health and indeed that of the
workers themselves.
4.

By letter dated 5 June 2001, addressed to the Complainant, the Director of

Buildings and Works informed the Complainant that if no warnings were given
that the balcony panels contained asbestos and that the balcony doors were to be
kept closed, it was because the panels were not initially identified as containing
asbestos, and that it was only after he, (the Director of Buildings and Works) had
made enquiries that he personally raised the alarm that the panels might have
contained asbestos and issued instructions for safety measures to be put in place.
On being interviewed by the Ombudsman the Director of Buildings and Works
reiterated to him what he had told the tenants, which was that he had come to
suspect that the panels might contain asbestos whilst talking to this particular
tenant, and that immediately after he (the Director) began to make enquiries to
ascertain this possibility.
5.

The Director further explained to the Ombudsman that the problem had

arisen because nobody had suspected that the panels might have contained
asbestos when the works were started.
6.

The Minister for Housing and Buildings and Works instructed the Health

and Safety Inspectorate to investigate the incident, and submit a report. This was
done on 6 June 2001 and a copy of the report was made available on request to
the Ombudsman.
7.

In his report, the Principal Health and Safety Inspector explained in some

detail how he had received a telephone call from a tenant of Knight’s Court
informing him that some material being removed from the premises contained
asbestos. The tenant said this had been told to him by the Director of Buildings
and Works. The tenant was, according to the Principal Health and Safety
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Inspector’s report, worried that no prior mention of the asbestos had been made to
him or his wife by the management or the employees of the Buildings and Works
Department. The tenant was deeply concerned at the health hazard that this posed
to his family.
8.

Upon receiving this information, the Principal Health and Safety Inspector

visited the Knight’s Court site immediately.
9.

He explained in his report that he was informed by employees of the

Buildings and Works Department that in order to remove the sheets which
allegedly contained the asbestos the four corners of the said sheets had to be
broken to access the holding bolts. These bolts were so corroded that they had to
be cut off by means of an angle grinder. The report pointed out that the workers
were wearing their personal protective clothing for the removal of asbestos. One
of the employees told the Inspector that the tenants had been asked to close the
balcony doors whilst the works were being carried out. However, the tenant who
had initially reported the matter to the Inspector denied the tenants had been asked
to close their balcony windows.
10.

He further explained in his report how he instructed the workers to wet the

asbestos waste on the balconies and scaffold before collecting it, and how he was
told that they had collected the asbestos sheets and were in the process of bagging
them, but they did not have anybody to wet and collect the small broken pieces.
Attempts were made to contact the South Depot Foreman but there was no reply,
apparently because it was the lunch break. The Inspector then telephoned the
Departmental Safety Officer and informed him that the suspected asbestos waste
at the balconies and scaffold needed to be wetted down and collected.
11.

The Inspector pointed out in his report that the Buildings and Works

Director was informed by the Department’s Safety Officer that workers were
engaged in carrying out the task of collecting the suspected asbestos waste.
However, he also pointed out that two tenants had complained to him that no
water had been used for collecting the suspected asbestos waste.
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12.

The Inspector stated in his report how he had arranged with the Director of

Buildings and Works to have a site meeting on 4 June with the Departmental
Safety Officer and the Works Supervisor to oversee that the works were correctly
undertaken. It was during the course of this site meeting that he was approached
by one of the tenants (name given in the report) and informed that the suspected
asbestos sheets had been broken up and left scattered on the waste ground by the
garages. The Inspector pointed out in his report that he was surprised at this
allegation since he had been assured by the workers and the supervisor that the
material had been collected, bagged and removed from the premises. However, on
investigation, the suspected asbestos waste, as had been reported by the said
tenant, was scattered by the waste ground adjacent to the garages.
13.

The Inspector further explained in his report how he paid another visit to

Knight’s Court on the following day after having received another complaint
stating that waste allegedly containing asbestos deposited on the scaffold and
balconies had not been removed or wetted down, although it seemed that the
Buildings and Works personnel had told their Safety Officer that this had been
done.
14.

On checking this new complaint the Inspector was able to verify that the

tenant’s complaint was correct, and that the Director of Buildings and Works had
indeed confirmed this to the tenant some time earlier.
15.

The Inspector explained in his report how he stayed with the Department’s

Safety Officer until all the waste allegedly containing asbestos was collected.
16.

The Inspector pointed out that the tenants and the Health and Safety

Inspectorate were led to believe on three separate occasions that the workers had
wetted down and collected all the suspected asbestos waste. He explained in his
report how excuses were made that first it was just the balconies which had been
wetted and swept, and later that the scaffold had been swept, and lastly that the
whole of the scaffold and the affected balconies had been cleaned. The Inspector
concluded by pointing out that the task had been completed six days after the first
report was made, and that this was not good enough. He further said that if the
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sample results confirmed that the sheets contained asbestos, then the Department
had failed to take the necessary action to protect its employees and other persons
who were put at risk by their actions.
17.

The Inspector concluded that a procedure had been established between

the Health and Safety Inspectorate and the Ministry for Buildings and Works
involving the removal of asbestos, but that in this project there had been no
communication with the Health and Safety Inspectorate. Whereas normally the
Inspectorate is informed of any asbestos work carried out by the Department and
the disposal of its waste, this was not done on this occasion. He stated that it had
been agreed that if the material was asbestos or was suspected to be asbestos, it
should be treated as asbestos and the agreed control measures should apply.
18.

The Inspector pointed out that the responsibilities of management include

that of identifying the asbestos before the commencement of work, the issuing of
instructions on how to proceed with the works, the adequate supervision of the
works, i.e. the removal and disposal of asbestos and making sure that workers
wear protective equipment, and informing the tenants on the risks involved.
The Ombudsman recommended

19.

that

more

could have been avoided if a suitable and

comprehensive risk assessments

sufficient risk assessment had been done

be

prior to the commencement of the works.

in

future

carried

out

much
before

the

The Inspector said that this incident

commencement of works.

20.

The Principal Health and Safety Inspectorate was of the view, and said so

in his report, that this incident had occurred due to various factors, these being the
Department’s failure to communicate with the tenants and the Health and Safety
Inspectorate, and the Department’s lack of supervision, decision-taking, training,
delegation and responsibility. All these factors, the Inspector concluded had
alarmed the tenants and put them at risk.
21.

The Ombudsman took a very serious view of this case. He pointed out that

the Principal Health and Safety Inspector’s report painted what seemed to be a
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true, accurate, and very grim picture of what had happened at Knight’s Court. The
Ombudsman stated that the Buildings and Works Department had committed acts
of negligence which could have amounted to breaches of the Factory Ordinance.
In his view these possible breaches included :-

22.

Identification of the type of asbestos

4 (a) & (b)

Notification of work with asbestos

7 (1) & (2)

Use of control measures, etc.

10 (1) & (2)

Cleanliness of premises and plants

14 (1)

Air monitoring

16 (1) (2)(a) & (b)

The Ombudsman wondered whether these possible breaches of the

Factory Ordinance, and acts of negligence, which undoubtedly amounted to acts
of malpractice, did constitute acts of criminal negligence. Although ascertaining
such a view did not come within his remit, he felt duty bound to recommend that
the pertinent authority, in this case the Health and Safety Inspectorate, look into
this possibility.
23.

The tests to identify whether the panels contained asbestos fibres or not

proved positive. The Ombudsman was given a report on the tests carried out
which determined the presence of asbestos fibres in the samples of materials taken
from the panels in question.
24.

In the Ombudsman’s view the Buildings and Works Department failed in

two counts. First, it failed in not carrying out a suitable risk assessment specific to
that job prior to the commencement of the works and if the risk assessment was
carried out as confirmed by the Director of Buildings and Works, then the failure
was that the asbestos, which according to the Director was not in an easily
recognisable form, was not identified when the works started. Then it failed in not
taking the prompt and efficient action immediately after the problem was
identified. In fact the Principal Health and Safety Inspector had to point out in his
report that the task was completed six days after the matter was first reported. He
pointed out that this was not good enough.
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25.

To conclude the Ombudsman expressed the view that Government should

do whatever was needed to allay the concerns of all those who had been affected
by this incident. He pointed out that putting at risk the health of innocent citizens
through negligence is a very serious matter indeed, and Government has a duty to
ensure that such an incident does not happen ever again. He recommended that in
future much more comprehensive risk assessments be carried out before the
commencement of works. These risk assessments, he pointed out should be more
specific to the jobs about to be started and should specify what to look for in the
way of risks, as for example, the presence of asbestos.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/263
COMPLAINT AGAINST BUILDINGS AND WORKS DEPARTMENT
OVER DELAY IN CARRYING OUT REPAIRS
1.

The Complainant felt aggrieved at the time being taken by the Buildings

and Works Department to carry out works at her premises.
2.

The Complainant, who is a Government tenant, brought her complaint to

the attention of the Ombudsman which was that she had been waiting for some six
years for the Buildings and Works Department to carry out some internal works in
her flat. The Complainant said that she lives alone in a 4 RKB flat and claimed
that most of her rooms are empty because she had had to throw away much of her
furniture because these have gone green and mouldy due to the severe dampness
affecting her flat.
3.

She claimed she has to leave all the windows open all day and night and

even during winter months in order to get rid of the smell of damp, which she said
permeates the entire flat. She claimed that most of the switches are in a faulty and
dangerous state and need changing.
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4.

The Complainant further explained to the Ombudsman that in September

1998, an Estimator, inspected the premises and agreed the internal walls needed
special attention to tackle the damp. In 1999, works began on the external façade
of the building. The balconies were re-built, and she was allegedly told repeatedly
by the Estimator that the problem affecting the interior of her flat would be
tackled once the external works were completed.
5.

The external works were eventually completed in June 2000, but the

works inside the flat were never started. She claimed to have contacted a foreman
from the South Depot of Buildings and Works who claimed to have told her that
the works could not be undertaken through lack of masons. She was however
promised that once more masons were employed the works would commence. A
few months later she was alleged to have been told that Government was giving
priority to the refurbishment of empty houses and that she would have to wait her
turn.
6.

On 22 February 2001, the Complainant had a meeting with the Head of

Operations, who told her he would be meeting with the foreman the following
week to see what could be done. The Complainant said she never heard from the
Head of Operations again. Subsequently she eventually managed to arrange a
meeting with the Director of Buildings and Works, who looked at her complaint
and allegedly said he could not promise anything.
7.

The

the

The Ombudsman expressed the

Ombudsman that she was very aggrieved

view that irrespective on the heavy

at the way she had been treated by the

workload which the refurbishment

Buildings and Works Department. She said

of empty flats entailed, these, and

she is a Senior Citizen and pointed out that

other minor works, such as the

Government

one at the Complainant’s flat,

manifesto

Complainant

had
they

consideration

to

told

promised
would

in

their

give

special

Gibraltar’s

elderly

could be tackled.

citizens.
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8.

On 23 April 2001, the Ombudsman wrote to the Director of Buildings and

Works, and asked to be told when works were likely to commence.
9.

By letter dated 15 May 2001, the Director wrote to the Ombudsman to

inform him that an estimate had already been prepared and had been passed on to
the South Section for inclusion in their programme of works and this would be
tackled as soon as resources became available.
10.

By mid-August the works had not commenced, so the Ombudsman again

wrote to the Director of Buildings and Works enquiring as to when these were
likely to start.
11.

By letter dated 29 August 2001, the Director informed the Ombudsman

that his Department had instructions to concentrate its resources on the
rehabilitation of empty flats; hence routine maintenance works such as this one
unfortunately got shunted down the line. The Director concluded his letter by
saying that he was unable to give an indication as to when these works would be
carried out.
12.

The Ombudsman considered it was wholly unacceptable that after waiting

some six years to have these works tackled, this elderly tenant should have been
told the works could not be done at present and these would be further delayed
because the Department was under instructions from the Minister to concentrate
its workforce on the refurbishment of empty flats.
13.

The Ombudsman expressed the view that irrespective on the heavy

workload which the refurbishment of empty flats entailed, these, and other minor
works, such as the one at the Complainant’s flat, could be tackled if the existing
labour force, generally speaking, complied with their normal duties in the way of
honest productivity.
14.

The Ombudsman pointed out that the Department was failing to attend to

the demands being made on it, not necessarily because it was overburdened with
work or through lack of resources, but because in general terms it had been for a
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long time, and continued to be, severely handicapped by an inefficient and
unproductive work practice which made it incapable or unwilling to meet its
responsibilities in a satisfactory manner.
15.

The Ombudsman pointed out that he was utterly dismayed and frustrated

at the numerous and constant complaints which Government tenants levelled
against this Department, and felt duty bound to, yet again, bring this serious
situation to the attention of the Minister concerned, and impress upon him the
need to address the gross inefficiencies affecting this Department.
16.

With these comments and observations, the Ombudsman closed the case.
CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/264

COMPLAINT AGAINST BUILDINGS AND WORKS DEPARTMENT
OVER DELAY IN CARRYING OUT REPAIRS
1.

The Complainant felt aggrieved over delay in having works done to the

roof of his building by the Buildings and Works Department.
2.

The Complainant, who lives in a second-floor Government flat, explained

to the Ombudsman that for years most of the tenants of the building have been
complaining to the Buildings and Works Department on account of the roof
needing major works. The Complainant claimed that in September 1998 he put
his complaint in writing. He put it to the Ombudsman that this was prompted by
the fact that the last time he had telephoned the reporting office he was told all
previous reports had been lost when the new computer programme had been
installed.
3.

The Complainant received a letter dated 23 October 1998 from the Head

of Operations of Buildings and Works informing him that an estimate had been
carried out but unfortunately works would not commence until well into 1999.
The Head of Operations further explained that this was because the building was
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in need of a complete overhaul and this could not be done without the proper
scaffolding and labour resources, and due to present heavy workload
commitments this could not be undertaken.
4.

By August 2001, the works had not been tackled and the Complainant

lodged a complaint at the Office of the Ombudsman.

The Ombudsman expressed the
view that the Department was
failing in its duties and functions
towards these Government tenants.

6.

5.

The Ombudsman wrote to the

Director of Buildings and Works on 13
August 2001, and asked to be given an
indication as to when these long-awaited
works would be tackled.

By letter dated 29 August 2001, the Director informed the Ombudsman

that these works did require the erection of scaffolding in order to access the
valley gutter, and these would have to be erected by the Department’s contractor,
whom the Director pointed out was very heavily committed on other works. The
Director supplied the Ombudsman with a list of other pending works, and finished
his letter saying the Department would endeavour to carry out these works once
the scaffolding was erected.
7.

As in other reports involving the Buildings and Works Department the

Ombudsman felt compelled to criticise this Department for failing in its
assurances, and for inordinate delays in carrying out its functions.
8.

In this particular case, these tenants, after having been waiting for years to

have their roof replaced were finally given some hope when in October 1998, they
were told that works would commence well into 1999. Regrettably after waiting
for a further three years they had their hopes dashed by being told in late August
2001, that the contractors were very heavily committed and that they would
endeavour to carry out the works once the scaffolds were erected. The
Ombudsman pointed out this was far from good enough. He expressed the view
that the Department was failing in its duties and functions towards these
Government tenants and the Government had the moral, administrative and social
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obligation to ensure that the chronic malaise affecting this Department be
remedied and corrected once and for all.

CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/284
COMPLAINT AGAINST BUILDINGS AND WORKS DEPARTMENT
FOR THEIR FAILURE IN REPLYING TO LETTERS, AND THE
DEPARTMENT’S REFUSAL TO INSTALL DOORS AND REPLACING
OTHERS, WHICH ALLEGEDLY DO NOT MEET FIRE SAFETY
REGULATIONS, ALSO FOR DELAY IN INSTALLING A BATH
1.

The Complainant, a Government tenant felt aggrieved because the

Department of Buildings and Works (the Department) had failed to reply to two
letters, had refused to install two doors, one in the kitchen and the other in the
sitting room, and was allegedly in breach of fire safety regulations by not
installing fire resistant doors. The Complainant also felt aggrieved over the delay
in having his bath replaced.
2.

By letter dated 21 June 2001, the Complainant wrote to the Department to

explain in some details his grievances and requests. The gist of his complaint was
that the bath was almost without enamel and rusting in places, that this had been
reported some two years ago, but at the time of writing his letter in late June, the
bath had not been installed yet. The Complainant further explained in his letter to
the Department that he had been informed by an official that he was going to have
new doors installed in his flat. Although he claimed he had not asked for these
doors to be replaced, the Department on the other hand claimed to have a report
dated 17th July 2000, copy of which was made available to the Ombudsman. The
Complainant went on to explain that the previous tenant of this flat, his wife’s
father, had had two doors removed, the kitchen door being one of them, in order
to have easy access with his wheelchair. The Complainant thought that the doors
which had been removed would be replaced, but was told by the workers of the
Department that only the doors he had had removed from the bedrooms and
bathrooms would be replaced, but not the ones in the kitchen or sitting room
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because the Department was only authorised to install doors in rooms which
already had some but not otherwise.
3.

The Complainant also complained because the workers replaced the old

doors which he claimed were fireproof with doors of an inferior quality. He had
complained to the workers and told them it was against the law not to install fire
doors, but the workers told him he would have to complain to management. On
completion of the works the Complainant refused to sign the completion form and
instead attached a letter of complaint addressed to the Director of Buildings and
Works. No copy of this letter was made available to the Ombudsman. The
Complainant complained that this letter was never answered, nor did he obtain a
reply to the other letter he sent to the Department on 21 June 2001. A copy of this
letter was given to the Ombudsman and forms the basis of the Complainant’s
complaint as expounded in this report.
4.

In mid-July 2001 the bath was replaced but the other matters which also

aggrieved the Complainant, namely the Department’s failure to answer his letters,
and the question of the doors remained pending.
5.

On 1 August the Ombudsman wrote to the Director of Buildings and

Works and put to him the Complainant’s complaint. The Ombudsman also sent
the Director a copy of the letter the Complainant has sent to the Department on 21
June 2001.

“British Standard 476 parts 20/22

6.

On 4 September 2001, the

(“BS 476”) are guidelines only

Ombudsman spoke to the Director who

which are recommended by the

told

Health & Safety Executive to be

Department would be going to the

adhered to and in no other way does

Complainant’s flat to explain to him

it impose upon the Government a

what the situation was regarding the

statutory duty to comply with.”

question of the doors. The Ombudsman

him

that

someone

from

the

impressed upon the Director that it was

APPENDIX 2

Page 33

preferable to reply to the Complainant’s letter of 21 June rather than to send
someone to his premises to give him a verbal reply. However, the idea of sending
someone from the Department to visit the Complainant was upheld.
7.

On 20 September 2001, the Department did write to the Ombudsman and

explained that an unnamed letter from the Complainant’s address was received at
the Department and subsequently acknowledged and its complaint looked into.
The Ombudsman was unable to say with complete certainty whether the letter the
Department was referring to was the first one the Complainant had allegedly sent
with the unsigned completion form, copy of which the Complainant did not give
to the Ombudsman, or the letter of 21 June 2001, which did have an address but
had no name, only an illegible signature. The Ombudsman felt inclined to think
the Department was referring to this second letter, the one dated 21 June 2001.
8.

The Department put it to the Ombudsman that the bath and panel was

reported on 16 October 2000, and the works completed on 10 July 2001, that is
some ten months after it being reported.
9.

As regards the complaint involving the quality of the doors, the

Department explained that these had been tendered from and approved as ½ fire
resistant doors, which the Department claimed complies with the minimum local
fire requirements.
10.

Since the Department, rather than writing to the Complainant, had written

to the Ombudsman, he (the Ombudsman) invited the Complainant to his office
and showed him the Department’s reply.
11.

The Complainant wrote to the Ombudsman on 15 October 2001 and put it

to him that the replacing of the bath was reported in 1998. The Department told
the Ombudsman that it had two reports in their records, one dated 18th October
1999 and another 16th October 2000.
12.

As regards the question of the doors, the Complainant explained to the

Ombudsman that during all his years working as a carpenter, he had never heard
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of a “half-fire door.” He said that the doors that the Department had installed in
his flat are “on a 25mm frame, honeycombed with cardboard with the thinnest
plywood veneer as a cover.” The Complainant further explained that these doors
are suitable only for bathrooms and toilets and are not ½ hour ¾ hour or 1 hour
fire doors.
13.

The Complainant concluded his letter to the Ombudsman by pointing out

that if what the Department was saying was that it was alright to use these type of
doors in areas where fire doors are necessary, the Departments concerned would
have to show him written evidence of this.
14.

The Ombudsman felt that he needed to know more about this controversial

matter of the doors and wrote to the Fire Safety Officer of the City Fire Brigade
and asked whether Government is in any way obliged to install fireproof doors in
Government flats, and if so what are the specifications of these doors. Also
whether he would visit the flat to inspect the quality of these doors on request.
15.

The Ombudsman also decided to convene a meeting in his office with the

Complainant, the City Fire Brigade Safety Officer, and the Department’s official
who was acting for the Director of Buildings and Works when this matter was
addressed by the Department. This official being also the one who wrote to the
Ombudsman addressing the Complainant’s grievances.
16.

Following the meeting in his office, the Ombudsman decided that he

would investigate whether as stated by the Fire Safety Officer, the Government of
Gibraltar is exempted from the Fire Safety Regulations.
17.

His investigation revealed that in essence, section 53 of the Public Health

Ordinance enables the Government of Gibraltar (“GOG”) to invoke the exemption
afforded by the aforementioned provision. However, British Standard 476 parts
20/22 (“BS 476”) are guidelines only which are recommended by the Health &
Safety Executive to be adhered to and in no other way does it impose upon the
GOG a statutory duty to comply with. Furthermore, after the recent Court of
Appeal decision in The Attorney General v. Edery No 2 of 2001, the GOG are
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immune from a civil action arising out of misfeasance. After making other
enquiries the Ombudsman was satisfied that no such enactment or piece of
statutory material called or intended to act as ‘Fire Safety Regulations’ exists. In
view of this, the Ombudsman concluded that the Department had not incurred in
an act of maladministration involving this particular matter. The Department had
however failed to answer one letter, and possibly two. One dated 21 June, copy of
which was made available to the Ombudsman, and the other one being the letter
that the Complainant allegedly attached to the completion form and addressed to
the Director of Buildings and Works.
18.

The Ombudsman felt he had to point out once again that the

administration must ensure letters are promptly and adequately replied to, and that
failure to do this constitutes acts of maladministration which will continue to
attract his criticism.
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CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/192
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE FOR NOT GRANTING PASSPORTS
1.

The Complainant was aggrieved that an application made by her for her

two children of her estranged partner to be issued with their own passports had
not been granted by the Civil Status & Registration Office given that the care and
control of her children lay with her estranged partner’s mother (‘the
grandmother’). The Complainant was further aggrieved to learn that the children
had been included in her estranged partner’s and the grandmother’s passports,
allegedly without her consent.
2.

The Investigating Officer interviewed the Head of the Civil Status &

Registration Office with regard the Complainant’s grievance. He agreed that
there had been an administrative oversight in that the application for the children
to be included in the grandmother’s passport had been allowed on the
authorisation of the Complainant’s estranged partner who was not the legal
guardian of the children at the relevant time. In this respect, the application form
was defective. He added that in any event, the grandmother now enjoyed the care
and control of the children by order of the Magistrates Court and that the
Complainant’s estranged partner was joint custodian of the children and that if the
children were deleted from either or both passports, the grandmother would not
give her consent for passports to be issued to the children, as evidenced by an
undated letter addressed to the ‘passport section’ signed by her. This would result
in the children not enjoying passport facilities at all. It was also noted that there
is no legal requirement for any person to hold a passport.
3.

On the facts of the case, as evidenced by the defective application form the

Ombudsman recommended that the Civil Status and Registration Office inform
the grandmother of the outcome of the Ombudsman’s investigation and call in her
passport to be surrendered at the earliest possible time for deletion of the
children’s particulars, unless she obtained the Complainant’s consent for the
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children to remain included in her passport. The Ombudsman was of the view
that the act of maladministration should be put right and that the grandmother had
no authority to refuse the children’s particulars being deleted from her passport
since she had no authority to have them included in the first instance.
Furthermore, once the grandmother’s passport was corrected, this would give her
the incentive to either consent on the Complainant’s application for the children to
be issued with passports or for her (having care and control of the children) to
make a fresh application for passports to be issued to the children, requiring the
consent of the Complainant, which would be forthcoming, and of the estranged
partner who implied in his letter that his consent would be forthcoming.
4.

The

Complainant’s

Ombudsman

added

estranged

partner

that

the

should

be

contacted and his passport surrendered for deletion
of the children’s details given that his consent has
been given for this to be done by his undated letter

The Ombudsman added
that

the

Complainant’s

estranged partner should
be

contacted

and

his

passport surrendered for

to the Civil Status and Registration Office. This

deletion of the children’s

would pave the way for new passports to be issued

details.

to the children. The Ombudsman referred the
Complainant to the Royal Gibraltar Police, with regard her allegation that she had
not countersigned her estranged partner’s application for a passport with the
children to be included, this being an allegation of fraud.
5.

The Ombudsman concluded the investigation and duly informed the

Complainant of the outcome.
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CASE NOT SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/252
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION
OFFICE OVER DELAY
1.

The Complainant felt aggrieved over delay in being given a reply

regarding a request for a visit visa for his son.
2.

The Complainant, a Moroccan national applied for a visit visa for his

eighteen-year-old son on 25 June 2001. The idea being that his son could spend
his summer holidays in Gibraltar. The Complainant submitted evidence, which
proved that his son was to start a University course after the summer.
3.

After submitting the application, the Complainant would go every two or

three days to the Immigration Department to find out whether there had been an
answer.
4.

On 23 July, almost a month after having made the application, and still

without an answer, a colleague of the Complainant telephoned the Civil Status
and Registration Office to enquire on his behalf. The reply given was that a
decision had not been taken yet, and that some fifty-five applications in total were
being perused. The official from the Civil Status and Registration Office said that
the delay being experienced was on account of last year’s abuses wherein a
number of Moroccan youths had breached the conditions of their visas and stayed
in Gibraltar illegally.
5.

A letter was written on 25 July 2001 on behalf of the Complainant and

addressed to the Head of the Civil Status and Registration Office, with copy to the
Ombudsman, complaining about the delay, the lack of information given, and
giving assurances as to the Complainant’s resolve to return to Morocco on the
expiry date of the visa. The Complainant also expressed his grievance at an
official’s remark who was alleged to have enquired as to why the Complainant’s
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son should want to come to Gibraltar in the summer when there are so many nice
beaches in Morocco.
6.

The Ombudsman contacted the Head of the

“Every

effort

must

be

Civil Status and Registration Office and made

made to ensure that next

some enquiries on the delay involving this case. He

year’s

also brought to the Head’s attention the remark

processed as speedily and

which this certain official had made about the

as diligently as possible.”

applications

are

beaches in Morocco. The Ombudsman said that if
this remark had been made, it had been quite uncalled for. The Ombudsman told
the Head of the Department that on this occasion he would not be making a
formal complaint against this official, but asked him to advise the official
concerned that this kind of remarks were totally gratuitous and were not to be
repeated.
7.

The Head of the Civil Status and Registration Office explained to the

Ombudsman what the Complainant had already been told, which was that the
delay was because the applications were being perused very closely on account of
past abuses.
8.

By letter dated 27 July 2001, the Ombudsman wrote to the Chief Secretary

and explained to him that although the granting or otherwise of temporary
visitors’ visas is a matter which does not come under the Ombudsman’s
jurisdiction, he was concerned at the long time the Government was taking in
deciding whether to grant them or not. The Ombudsman reminded the Chief
Secretary that the Complainant had made his application on 25 June 2001 and a
reply should be given without further delay. The Ombudsman pointed out there
was only a month of summer holidays left, and if this boy and others in the same
situation were to be allowed to come, they might as well do it now rather than in
two or three weeks time when there would hardly be any holidays left. There was
no reply from the Chief Secretary, so the Ombudsman wrote again on 3 August
urging a reply.
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9.

By letter dated 9 August 2001, the Chief Secretary explained to the

Ombudsman that visa applications in respect of non-EU aged 18 or over have had
to be checked thoroughly this year given the increasing number of over-stayers in
1999 and 2000 who breached the conditions of their visas. The Chief Secretary
further explained that this exercise had now been completed and a reply would be
given to the Complainant and others during the course of the day, or the following
day. As promised, on that same day, 9 August a fax was sent to the Principal
Immigration Officer by the Visa Section of the Civil Status and Registration
Office informing him that the Complainant’s son’s application for a temporary
visitor’s visa had not been approved.
10.

The Ombudsman concluded that it was not within his jurisdiction to

comment on the decision not to grant the temporary visa to this young Moroccan,
however, he felt it was his duty to pass comments on the question of delay. He
pointed out that the Complainant had made the application on 25 June, and that
the Government had taken thirty-four working days to take a decision. The
Ombudsman had to take into account the large number of applicants and the
amount of work processing these had entailed, and he was uncertain as to whether
the length of time taken (thirty-four days) was fully justified or not. He did
however very much sympathise with the Complainant’s frustration and grievance
at having had to wait this length of time, and felt duty bound to also express his
concern and disquiet at what seemed to have been a long delay. However, he was
not in a position to ascertain whether this delay had involved a certain amount of
administrative maladministration or not.
11.

To conclude the Ombudsman said that every effort must be made to

ensure that next year’s applications are processed as speedily and as diligently as
possible to avoid as much as possible the lengthy delays which were experienced
this year by the Complainant and others in the same situation.
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/18
COMPLAINT AGAINST THE DEVELOPMENT AND PLANNING
COMMISSION OVER FAILURE TO PROPERLY ADDRESS THE
COMPLAINANT’S GRIEVANCE, RESULTING IN ARBITRATION.
ALSO AGAINST THE CHAMBERS OF THE ATTORNEY GENERAL
OVER THE MISHANDLING OF THE COMPLAINT
1.

The Complainant felt aggrieved because the Development and Planning

Commission (the DPC) issued a permit for a building just opposite her house,
which she considered to be in breach to the Building Regulations 1984 (the
Regulations), and she was made to go through an arbitration process when
allegedly the DPC knew all along that the permit issued by them was in breach of
Part K of the Regulations.
2.

Opposite the Complainant’s house, there was a one-storey property. The

two buildings are separated by a 2.5 metres wide passageway. In about July 1995,
the Complainant learnt that a three-storey building was to be erected on the site of
the Property. She was concerned because the view from her house was to be
completely obstructed and the natural light to her house greatly reduced. Also her
privacy and the ventilation in her premises would be affected. Her enquiries to the
DPC revealed that there was a valid planning permit for the proposed erection at
the Property.
3.

The Complainant sought the advice of an experienced local architect. He

reported that in his view the new erection at the Property contravened Part K of
the Regulations. From August to December 1995, first the Architect and then the
Complainant’s Solicitor took the matter up on the Complainant’s behalf with the
DPC and then with the Attorney-General’s Chambers (the AG). The Complainant,
through her advisors, contended that the building which was erected was a new
building and as such the requirements of Regulation K did apply. K1 requires a
zone of open space to be provided outside the windows to habitable rooms. To
achieve the required dimension for the zones of open space a minimum distance
of 2 metres is required from the inner plane (face to wall) to the centre line of the
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public passageway. The actual dimension from the face of the wall to the centre
line is 1.25 metres.
4.

The AG agreed with the Complainant that the question of whether the new

erection at the Property contravened Part K of the Regulations would be
submitted to the decision of an arbitrator. The Government’s Building Control
Officer thought it pertinent to point out to the Ombudsman that any breach of Part
K would, if anything, affect the building under construction, and not the
Complainant’s property. He pointed out that the question of light and view was
not guaranteed by present legislation to a particular tenant when a new structure
was being built adjoining his or her property. The Complainant pointed out that
Part K.3.3. protects surrounding buildings.
5.

At some point prior to the arbitration being agreed, the DPC

commissioned an opinion on part K of the Regulations, as it affected the proposed
development of the Property, from the Government’s architect (the Architect).
The Architect made his opinion (the Opinion) available to the Town Planner by
letter dated 27th October 1995. The opinion stated that the provisions of Part K of
the Regulations had been breached. However, this opinion was not made available
to the Complainant until 12th January 2000, despite being of fundamental
importance to the issue of arbitration and in spite of repeated requests by the
Complainant’s Lawyer that it be made available to them. It could be argued that
since there were two opinions stating that there was a contravention of the
Regulations, as opposed to the DPC’s own view, then there would not have been a
need for arbitration. This could have had the effect of preventing the Complainant
from being dragged through the arbitration process and, at the very least, would
have prevented an expense on the public purse. The Building Control Officer
expressed the view that if anybody had failed by not alerting the Complainant or
her Solicitor as to the existence of this opinion or in the delay in making this
opinion available to the Complainant, this was the Chambers of the Attorney
General. The Ombudsman expressed the view that by refusing the Complainant
the Government’s Architect’s opinion, she (the complainant) was placed in a
situation of disadvantage, and this was wrong.
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6.

The Ombudsman met with the Town Planner and enquired as to why the

DPC considered that the plans submitted in respect of the redevelopment of the
Property did not contravene Part K of the Regulations and the reasons as to why
the DPC disagreed with the Opinion.
7.

The Town Planner provided explanations as to why the DPC did not

consider that there had been a contravention of the Regulations, but did not
explain why they had not accepted the Architect’s opinion.
8.

The Ombudsman sought further explanations from the Town Planner. By

letter dated 25 April 2001, the Ombudsman asked the following :1)

“Given that you were aware that the Complainant had been advised by
her Consultant, that the building works being carried out contravened
Regulation K and that the Architect had also advised on the same lines
as the Complainant’s consultant, i.e. that there was a contravention of
Regulation K, who, and why, considered that in the light of your
opinion, arbitration should be sought.”

2)

“Did you prepare an opinion at the time, and if so could you please
make it available to us.”

3)

“So far as you may have been involved why were requests for the
Architect’s opinion by the Complainant not granted.”

9.

The Building Control Officer for the Ministry for Trade, Industry and

Telecommunications put it to the Ombudsman that the Government had decided
to go for arbitration, but was unable to explain why since this had been the
Government’s decision and not his. He explained that the then Law Draftsman
was at the time conducting all negotiations on behalf of the Attorney General and
it was the Law Draftsman who first mentioned arbitration. With regards to the
Ombudsman’s question involving the Architect’s opinion, the Building Control
Officer pointed out that this matter was also handled by the Law Draftsman, and

APPENDIX 2

Page 45

that therefore, he, (the Building Control Officer) was unable to give a definite
answer.
10.

Before elaborating on the conclusions and recommendations of the case

the Ombudsman pointed out that his role was not to give his own interpretation to
the different complex technical views aired by the different experts from the
different parties involved, but rather to express a view as to whether there was
administrative maladministration and whether the Complainant was treated fairly
or not.
11.

The Ombudsman reflected that this had been an unusually complex case

for him to comment on given that it had an administrative dimension, which was
open for him to investigate but also a judicial dimension, which he could not look
into as it did not come under his jurisdiction, although at times it could be argued
that these two dimensions seemed to intertwine. To disentangle them and
apportion responsibilities proved somewhat difficult and was not always possible.
In spite of these difficulties he felt he had to add his voice of concern at the
manner in which the Complainant had been treated throughout this long and
unfortunate saga. The Ombudsman expressed the view that the DPC should have
placed more weight on the opinion prepared by the Government’s Architect and
should not have dismissed it on the grounds that the DPC did not agree with this
opinion. This begs the question, “Why was the opinion commissioned in the first
place? Given that the Government’s Architect’s opinion did not corroborate the
DPC position, Government, whoever “Government” was in this context, decided
to go one step further and offered arbitration. Was it in the expectation that they
would be third-time lucky and have the arbitrator find in their favour? If this was
their intention, it failed. The arbitrator found in the Complainant’s favour who
said in his conclusion :“I am therefore of the opinion that the building being erected cannot be
considered the re-erection of the original building and for this reason must be
considered as a new building. Since the new building is being provided with
windows to the habitable rooms, these windows should be provided with zones of
open space in accordance with the requirements of Regulation K. As the
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requirements of K1 cannot be met owing to the width of New Passage the plans
cannot be in accordance with the requirements of Part K.”
12.

Also, some controversy raged on whether it had been right and proper for

the officials of the Ministry for the Environment and Health to have met the
arbitrator without the Complainant having been present. By his own admission the
Government’s Building Control Officer together with two other Government
Officials, (names given) met with the arbitrator in the absence of the
Complainant. The Government’s Building Control Officer explained in his
affidavit that the arbitrator had, before attending the meeting with the
Complainant given them unequivocal indication that he agreed with their
interpretation of Part K, and that the meeting at the Complainant’s residence was
merely to give her the opportunity to state her case so that he would appear to be
fair to both sides. By letter dated 31 December 1997, the Complainant’s Lawyer,
pointed out to the Attorney General that in the mind of the Complainant, if as the
Government alleged, the arbitrator misconducted himself or the proceedings by
giving audience to the officers of the Ministry for the Environment and Health in
the absence of the Complainant, then so did those same officials misconduct
themselves in agreeing to such an improper course of action. The Building
Control Officer explained to the Ombudsman that the said meeting between the
Arbitrator and the Government officials was arranged by the Chambers of the
Attorney General, and that they (the officials) were instructed to attend the said
meeting by the Chambers of the Attorney General. He further explained that this
instruction was verbally delivered.

The Ombudsman concluded that

13.

the

chose not to echo the Complainant’s

Government

acknowledge

its

should

wrong

and

The Ombudsman reflected that he

Lawyer’s remarks, but pointed out that it

assume its responsibilities and try

would

to

appropriate, if at least on that first meeting

seek

a

non-contentious

solution.

have

been

more

correct

and

the officers of the Ministry had not had this
meeting with the arbitrator in the absence of

the Complainant. Had more sensitivity been exercised towards the Complainant
her susceptibility over this particular matter would not have been aroused.
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14.

Lastly, the matter went to the Court of Appeal which held that the

Attorney General had promised to act on the result of the arbitration and that he
should accordingly decide whether or not it was in the public interest for him to
fulfil that promise. The AG subsequently decided that since the demolition of the
structure would cost the Government some £160,000 in damages to the permit
holder, he (the Attorney General) would not honour the promise.
15.

This case went to Court in 1996 and in his judgement, the Chief Justice

stated, inter alia,
“I have great sympathy with the applicant. She has been badly served. [Her
solicitor] stated in one of his many letters that the handling of the case does the
Government’s law officers no credit. I must say I agree. Even a decision that the
Attorney General would take no action would have been better if given within a
reasonable time of the applicant raising the matter. True it is that the applicant
may have been better served if she had taken the bit between her teeth and
pursued such other remedies as may be available to her. But she has not been
assisted in her endeavours to pursue whatever rights she may have by the delays
in the Attorney General’s Chambers. Here we are, some sixteen months after the
applicant first took the matter up, with a building, which on available evidence
contravenes the Building Regulations, almost completed, with money and time
spent on arbitration proceedings, which at best have an academic result, and with
the applicant who with justification considers that the legal planning process
have let her down.”
16.

The Ombudsman agreed with the view expressed by the Chief Justice

when he said in the 1996 Court Hearing that he sympathised with the applicant,
whom he thought had been badly served. The Ombudsman was of the opinion that
he Complainant had been forced to navigate through what he described as the
bureaucratic Byzantine pathways of the public administrative system and had
come out the loser.
17.

The Ombudsman pointed out that the administration had used dilatory

manoeuvres, which forced the Complainant to spend time and energy and the
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public purse a substantial amount of money in order to counter such manoeuvres.
This he concluded was wrong.
18.

The Ombudsman concluded that the Government should acknowledge its

wrong and assume its responsibilities and try to seek a non-contentious solution
that allows public and private interests to be balanced in a fair and honourable
manner. Although given the Government’s past reluctance to entertain this
solution, question of compensation would most probably have to be tested in a
court of law, but then that course of action would have to be decided by the
Complainant herself.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/127
COMPLAINT AGAINST THE DEVELOPMENT AND PLANNING
COMMISSION OVER FAILURE TO PROPERLY CONSIDER BUILDING
APPLICATION
1.

The Complainant lived and owned the top floor (flat 3) of a property

consisting of 3 flats. His neighbours owned the ground floor (flat 1) and first floor
(flat 2) flats. Buildings in the northern and western sides adjoined the property.
2.

Up to 1985, the whole property was owned by a holding company, when

the property was divided into three separate flats (as existed at the time of the
complaint). Flats 1 and 2 were conveyed to a company and flat 3 to another
company. The roof and other common areas (the Retained Premises) were
retained by the holding company. In 1991, flat 1 was conveyed to a private
individual and in 1998 the same was done with flat 2.
3.

In 1998, flat 3 was conveyed to the Complainant as well as the roof (part

of the Retained Premises).
4.

The Complainant applied for building permission in May 1998, with the

purpose of adding an extra storey to his top-floor flat. Between May and October
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98, the Complainant was asked for additional information and on the 1st October
1998 the deeds of property were handed to the Town Planner. On the 16th October
98, the Complainant’s neighbours raised a legal objection to the building
application, quoting the deeds and conveyance (the deeds were registered on the
29th June 1998). The neighbours’ objections to the Complainant’s building
application stemmed from two distinct angles, i.e. planning and proprietary issues.
5.

The Complainant felt aggrieved because the Development & Planning

Commission (DPC) refused to consider his building application on account of
matters which the Complainant felt were civil issues between him and his
neighbours and not proper grounds on which to base the DPC’s refusal to further
consider his application.
6.

On the 15th March 1999, the Town Planner informed the Complainant of

the decision being taken by the DPC that, prior to taking a decision on the
granting of planning permission to the extension at roof level, the DPC would
await the outcome of pending litigation or dispute in relation to the ownership of
the roof of the premises.
7.

Although the DPC was primarily concerned with planning matters, it

ought not to ignore apparently meritorious objections of a non-planning nature,
especially if these went to the heart of the right to develop.
8.

Objections raised by other parties included, encroaching windows,

alterations to chimney and deprivation to rights of light, privacy and view. The
Town Planner then explained that the delays experienced in this application were
not of the authority’s or DPC’s making but the result of various affected
considerations that had transpired.
9.

The DPC received legal advice as to the proprietary issues from the

Chambers of the Attorney General and on the 20th October 1999 advised the
Complainant that the Attorney General’s Chambers had advised that if there was
an application for planning permission in relation to the property it should be
considered by the DPC unless there was litigation between the parties in relation
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to the alleged rights that each party averred they had which should obstruct the
grant of planning permission.
10.

The DPC then put the Complainant on notice that they would be

considering his application at it’s next meeting after expiry of 21 days from the
date of the letter, scheduled for the 3rd December 1999, unless it was prevented
from doing so by the Courts or by the fact that litigation was pending. The DPC
noted that this was not currently the case.
11.

The Complainant was also informed that the DPC would of course

consider any representations made by each party of a planning nature on the
consideration of the application.
12.

The Complainant alleged that upon receiving notice of the DPC’s position,

his neighbours lobbied members of the DPC, who then visited the neighbour’s
flats (but not the Complainant’s). After this, on the 15th November 1999, the
Chairman of the DPC called a meeting in an effort to resolve the matter amicably.
In attendance was the Chairman, the Town Planner, Counsel for the Complainant,
Counsel for his neighbours and Counsel for the Attorney General. Unfortunately,
it was decided that no minutes would be taken of the meeting, but when the
question of approval came up, the Chairman stated that the DPC would not take a
decision on this until the parties sorted out the proprietary issues. This effectively
meant that in order to un-block his application, the Complainant would have to
recourse to the courts in order to prove that he owned the roof.
13.

Two years after submitting his application, the Complainant lodged the

present complaint with the Ombudsman on the grounds that the DPC were on the
one hand stating that they had been advised by the Attorney General to proceed
with the consideration of the application and had, in fact, given notice that the
application would be heard within 21 days (as from the 20th October 1999) and on
the other hand, they, or at least its Chairman, were now saying that unless the
proprietary issues were resolved, then the application would not be considered by
the DPC.
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14.

On inquiry from the Ombudsman the DPC, on the 5th June 2000, stated

that the building application was submitted to the DPC on the 11th May 1998, and
confirmed that the Commission was in receipt of reasoned objections by adjoining
neighbours. The Attorney General’s Chambers had already given advice on these
objections and how the Commission ought to act. The objections were of a
planning and proprietary nature. The principal property objections were based on
the assertions under the relevant conveyance that adjoining leaseholders had to
give consent before any development or construction took place and that the
Complainant did not solely own the roof space. It was not the practice of the DPC
to grant planning permission when a part from whom consent was necessary
before proceeding had made clear that consent would not be forthcoming and
there was a dispute as to ownership.
15.

The DPC stated that Crown Counsel

had advised that they ought to act
reasonably and therefore should not take a
decision on the application until the private
litigation

regarding

ownership

was

The Ombudsman concluded that
the Authority’s refusal to give
substantial information amounted
to maladministration.

resolved. Further the DPC was advised that consent was indeed required from
adjoining leaseholders before the construction could take place. This was clearly
not forthcoming.
16.

At a meeting held on the 15th November 1999, in the presence of the

respective representing lawyers and the Chairman of the Commission it was
agreed that the parties would attempt to resolve the matter privately or
alternatively litigate the position and seek the Court’s determination of the
competing claims. The DPC could not stand in the shoes of the court in a
proprietary dispute. In the circumstances the DPC rejected that it was refusing to
consider the planning application. Both on legal and practical grounds they had
been advised that the proprietary issues must be resolved first. They contended
that it would be blinkered to see this as a planning issue only. If the DPC ignored
the fact that it was strongly alleged that the applicant could not lawfully proceed
with the application it would be failing in its duty to responsibly carry out its
statutory functions.
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17.

The DPC further stated that they would be glad to consider the planning

aspects of the matter once the issues of title and consent to proceed were either
agreed by the parties or clarified by the courts. By refusing to either agree or
litigate it was the parties themselves that were delaying consideration of the
planning application.
18.

The Complainant’s position regarding the planning and proprietary

objections was that the matter of ownership of the roofs was unquestionably a
civil matter which his neighbours could easily apply to the Courts to resolve if
they so wished. Since the first allegations of questionable ownership were made
in Sept 1998, no application had been made to the Courts. A copy of the
Complainant’s conveyance - a court registered document since 1 Oct 1998, was
made available to the Ombudsman where it showed the transfer of ownership of
the roofs to the Complainant. The Complainant contended that the issue was not
the competence of the DPC and that therefore, planning permission should be
granted and a Building Permit issued. It should be for the objectors to apply for an
injunction should they so wish.
On the question of [my neighbour’s] chimney, the plans submitted
to you do not involve any development of his chimney. As has also
been pointed out to you with a copy of the Law, the position of a
chimney does not acquire rights of passage of air and therefore
should not prevent me from developing my property (this position
was disputed by the Complainant’s neighbour in a letter to the
DPC dated 10/11th November 1999). As has been explained to you,
a verbal agreement had stood, previous to [my neighbour’s]
objections, of raising his chimney at no cost to himself. However, I
believe the uncertainty caused by the constant and lengthy
indecision of the DPC has caused [my neighbour] to change his
mind. I again insist that this is a civil matter for which [my
neighbour] can apply to the courts and seek an injunction.
With reference to the fresh objection from [my neighbours], I
invited a Fire Prevention Officer to view the property and he
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suggested that the best form of egress would be the proposed fire
escape. 1 therefore have no plans to change the already approved
fire escape.
May I add to this point that, although at first viewing, the proposed
fire escape appears to completely encapsulate the landing below,
on closer inspection, only the west leg of the stairs would be above
the existing plastic roofing, extending 85cm out from the building
(as per drawings). Also, you may not be aware that there are no
windows facing the landing. [My neighbours] do have glass blocks
(approx lm by 0.5m facing the landing. However, the proposed
stairs would be approx 2m above the glass blocks and therefore
would not contribute to a significant loss of light. Furthermore, the
plastic roof has been considerably damaged by the sun and
weathering. It now leaks and due to various repairs is not even
translucent. in places. Since the plastic roof needs to be removed
for construction, it will be replaced with a new translucent
covering. I therefore submit to you that despite the fire escape, the
landing in question will not suffer a significant loss of light. And,
ironically, may even increase the levels of light.
I therefore request that my planning application be considered on
its building merits only at the next DPC meeting and not on the
propriety aspects of it, which I am of the opinion do not fall within
your competence in my particular case. I would also be grateful if
you could inform me before the next meeting if you see any
grounds for not granting Planning Permission or a Building
Permit so that I may take any appropriate action before the DPC
meeting.’
19.

The Ombudsman was satisfied that the planning objections would be dealt

with at the proper time by the DPC and was of the opinion that it was outside his
remit to further investigate these objections. However, the Ombudsman wished to
highlight that by letter dated 24th May 2000, the DPC, writing to the
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Complainant’s lawyer, stated, ‘it is hoped that your client realises that the delays
being caused are not of the Commission’s or Department’s making but on the
applicant’s lack of response to amend his drawings to eliminate the objections
received’, yet the planning aspects of the application had not been considered nor
was the DPC informing the Complainant as to the reasons why the amendments
were required and what the new requirement would be. To the layman, it
appeared that an applicant would be required to alter his/her plans only on the
basis of an objection, be it founded or otherwise.
20.

The Ombudsman felt that he should further investigate the proprietary

objections as these were the central issues stopping the further consideration of
the application by the DPC and there appeared to be conflicting information
emanating from the DPC.
Proprietary Issues
21.

As already stated above, by letter dated 20th October 1999, the DPC

informed the Complainant that acting on the advice received from the Attorney
General’s Chambers, they (the DPC) were bound to put the Complainant on
notice that the DPC would be considering his application at it’s next meeting after
expiry of 21 days from the 20th October 1999 scheduled for the 3rd December
1999, unless it was prevented from doing so by the Courts or by the fact that
litigation was pending. The DPC noted that this was not currently the case.
22.

The Ombudsman could not reconcile the DPC’s position as at 20th October

1999 with that expressed by them in their letter to the Ombudsman dated 5th June
2000, where they stated:
‘The advice given by Crown Counsel is that the DPC ought to act
reasonably and therefore should not take a decision on the
application until the private litigation regarding ownership is
resolved. Further the DPC is advised that consent is indeed
required, from adjoining leaseholders before the construction can
take place. This is clearly not forthcoming.’
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23.

After requesting information on several occasions as to the progress of his

application, it was not until the 4th April 2000 that the Complainant was informed
by the DPC that his application had not been discussed at the December 3rd
meeting (rescheduled to the 8th December). The DPC reminded the Complainant
that at the meeting of the 15th November 1999 it was indicated that the DPC
would not be deliberating over the application until the litigation between both
parties was resolved by the Courts and that the representing lawyers would be
discussing this issue privately. From recent correspondence, the DPC noted that
there had been no progress on this.
24.

By letter dated 24th May 2000, the DPC re-stated its position that the

conveyance issue/problem ought to be resolved initially as the agreement of the
15th November 1999 overtook their letter of the 20th October 1999.
25.

On the 30th June 2000, the Ombudsman held a meting with the Town

Planner in order to review the position of the parties and in an effort to break the
apparent impasse. The Ombudsman was of the opinion that the 15th November
meeting did not supersede the 20th October situation, given that the parties had not
agreed on an amicable solution nor was there a contemplation of legal proceeding
from either side. This was further reinforced by a legal opinion made available to
the Ombudsman by the Complainant from a local lawyer, which stated that in his
opinion the roof had been properly conveyed to the Complainant, who therefore
had a right to construct (obviously, upon approval of the requisite permits). The
Town Planner agreed to seek further legal advice from the Attorney General’s
Chambers on the outstanding issues as to what decision the Commission may take
under the Town Planning Ordinance. He also wrote to the Complainant informing
him of the latest position and requesting a site meeting, ‘to go over the various
technical matters that shall need to be considered by the Commission once the
advice is received from the Attorney General.’ Although the above was agreed at
the time of the meeting with the Ombudsman, unfortunately no action was taken
until the 12th September 2000.
26.

By fax dated 2nd November 2000, the Complainant informed the

Ombudsman that he had been verbally informed that his application had been
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refused by the DPC. The following day, 3rd November 2000, the Ombudsman
wrote to the DPC requesting that the Complainant be given reasons for the
refusal, in writing, as a matter of urgency.
27.

On the 21st November 2000, the Ombudsman was informed by the

Complainant that he had received a letter from the DPC stating that its Chairman
was away from Gibraltar and he would have to await for his return before reasons
could be given for the refusal of his building application.
28.

The Ombudsman reminded the DPC that the last meeting of the DPC was

held nearly one month before and it appeared to be wholly unreasonable for an
applicant to be kept waiting for such a long time for the substantive reasons to be
given as to why his application has been refused. This was made worse in this
particular case as the application had been on-going for a considerable length of
time. The Ombudsman then requested information as to when the Chairman’s
Notice of Refusal, detailing the reasons for the refusal, was expected to be ready.
It was not until the 12th December 2000 that the Notice of Refusal was made
available to the Complainant.
29.

After reviewing the case in detail, The Ombudsman took the view that the

Notice of Refusal was lacking in some areas and on the 16th January 2001 wrote
to the DPC on the following terms:
1 - Reference the last paragraph of your notice to him, please note
that the Ombudsman is of the opinion that the Development &
Planning Commission ought to have given him the full reasons for
not accepting his application. The Complainant ought to be given
full reasons of your objections in order to allow him to weigh up
his options and take an informed decision as to his future action.
2 – The Ombudsman would like to know why the DPC, apparently,
changed its position from that expressed in their letter dated 20th
October 1999 to that now being expressed in your Notice of
Refusal. As you know, the Ombudsman is of the opinion that your
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position as expressed in the said letter is the correct interpretation
(see our enclosed letter dated 3rd July 2000) of the state of affairs
and is perplexed as to the change of position.
3 – The Notice of Refusal states, “… that the owners of flat 1 are
objecting to the application and is advised (the Commission) that
the objections are properly raised in accordance with the
conveyance.” Could you please provide us with the substantive
objections raised by the owners of flat 1.
30.

By letter dated 5th February 2001, a reply was received from the DPC,

which the Ombudsman still considered unsatisfactory. Following a meeting with
the Town Planner on the 26th February 2001, it was agreed that the Ombudsman’s
views would be put to the DPC at their next meeting.
31.

By letter dated 2 May 2001, the Principal Secretary to the Ministry for

Trade, Industry and Telecommunications put to the Ombudsman the views of the
Development and Planning Commission. The letter explained that the DPC
considered that its position had now been adequately set out, and in any event it
did not understand on what basis the Ombudsman purported to have jurisdiction
to entertain this complaint.
32.

The letter further stated that the matter of this complaint concerned a

decision by the Development and Planning Commission under the Town Planning
Ordinance that was being appealed by the Complainant. The letter pointed out
that Section 14 of the Public Services Ombudsman Ordinance does not empower
the Ombudsman to conduct an investigation in this matter as it concerned a
decision by an authority in respect of which there was a right of appeal.
33.

By letter dated 3 May 2001, the Ombudsman took issue with the Principal

Secretary’s letter, and put it to him that it was obvious that the Government had
chosen to consider only part of Section 14 of the Public Services Ombudsman’s
Ordinance. He pointed out that had they taken the time to properly consider the
section in full it would have been realized that the Ordinance empowers the
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Ombudsman with a discretion, which had he chosen to, he would have invoked.
The Ombudsman pointed out that his investigation had never been concerned with
the appeal which the Complainant was free to make or otherwise. He reminded
the Principal Secretary that he had never interfered with any decision properly
arrived at by the DPC, and that from the draft report into his investigation he had
never considered any of the objections of a building nature, he had instead written
that he had no doubt that the DPC would properly consider these.
34.

The Ombudsman stated that this investigation had been conducted with

cordiality on both sides, and it was unacceptable that when the investigation was
practically completed that his jurisdiction be questioned. The Ombudsman
reflected that the Principal Secretary had either been ill-advised or Government
had deliberately chosen to question his (the Ombudsman’s) jurisdiction in an
effort to question the whole investigation.
35.

The Ombudsman concluded that the Complainant had been subjected to

lengthy delays in his quest to obtain reasons as to why the DPC had refused his
application. The Ombudsman expressed the view that this delay had been made
worse as the application had been on-going for a long time, and that even at the
time of closing his report the much sought-after substantial information had not
been made available, and the questions he had posed in his letter of 16 January
2001 to the DPC had remained unanswered to his entire satisfaction.
36.

The Ombudsman concluded that the Authority’s refusal to give substantial

information amounted to maladministration. Once again he pointed out that the
public administration must be fully accountable to the public it serves, which, in
the final analysis, must be seen as an ethic of public service.
37.

He pointed out that the rights of the citizens must be taken very seriously

indeed and those services which are provided by the administration should and
must be arranged with the citizen very much in mind and not just for the
convenience of the service providers, which was to a large extent what had
happened in this case. With these comments the Ombudsman closed the
investigation.
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CASE NOT SUSTAINED
CS/137
COMPLAINT AGAINST THE DEVELOPMENT AND PLANNING
COMMISSION OVER FAILURE TO ENSURE THAT A BUILDING
PERMIT-HOLDER WAS ADHERING TO APPROVED PLANS
1.

The Complainant felt aggrieved because she felt that the Development &

Planning Commission (the DPC) had not properly monitored the authorised
building works being carried out by her neighbour and as such she claimed that,
to her detriment, the works went beyond that which had been authorised.
2.

In August 1997, the Complainant was informed that her neighbour had

sought planning permission to build a second storey to his private dwelling, which
he had bought from government only a few months before.
3.

The Complainant immediately phoned the Housing Department, but was

told that the matter had nothing to do with them. She then decided to put her
grievance in writing to the Housing Manager. In this letter she informed the
Department that she thought that the proposed construction was going to encroach
on her own government dwelling, and that the Housing Manager as landlord was
duty-bound to take a direct interest in the matter.
4.

The Complainant also wrote to the Town Planner and the Minister for

Trade & Industry asking that the plans, which had already been approved, be
reconsidered in light of the fact that they affected her ‘dwelling, life-style and
well-being’.
5.

The Complainant questioned the legality of the proposed works on the

grounds that they infringed upon her rights to privacy and security. She pointed
out in her letter to the Housing Manger that if the plans were allowed to go ahead,
it would mean that both her kitchen and bedroom windows would be level with
the proposed roof terraces.
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“The

Housing

Agency,

as

landlords, should have sought
the Complainant’s views and
possible

objections

prior

to

6.

Building permits are issued by the

Development

&

Planning

Commission

(DPC). On an application for building
permission in respect of Government rented

giving their consent to the

accommodation

or

Government

leased

building application.”

properties, the DPC ensures that permission
has been granted for the proposed building

works by the Government as Landlords.
By letter dated 12th August 1997, the Town Planner informed the

7.

Complainant that permission was granted to the applicant (Building Permission
8345 – CP 154) once clearance had been obtained from Government as landlords
for both the Complainant’s property and that on which the building works were to
be carried out. The Complainant was also informed that her objections would be
tabled at the next DPC meeting and was invited to a meeting with the Town
Planner at a date prior to the DPC’s meeting.
8.

Once the DPC met, the Town Planner wrote to the Complainant and

informed her that the legal advice that had been received by the DPC indicated
that they were not empowered to withdraw a Building Permit already issued,
particularly so when it felt that there were no statutory breaches in the positioning
of the terrace. He also provided the Complainant with a drawing showing a
section of the proposed terrace relative to the affected windows in the
Complainant’s flat.
9.

The drawing showed that the floor surface of the terrace would be

approximately 1600mm below the level of the lower windowsill. The
Complainant was also informed that the average height of a person is
approximately 1750mm, and was asked if she still objected to the proposed
terrace.
10.

The Complainant was of the opinion that if the building works went ahead

as per the issued permit, she would lose all her privacy as any member of her
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neighbour’s family would be able to stand on the roof terrace and look at will into
her house without her being able to object. Equally disquieting was the fact that,
given the proposed siting of the fire escape anyone from the street could have
access to it and look into her house, or worse still, easily break in.
11.

The Complainant replied that she still objected to the proposed

construction and reminded the Town Planner that at a meeting in her house the
Minister for Housing, in her presence and that of a Housing Inspector, had told
him that he (the Minister) also objected to the proposed building works. The
Complainant was at a loss as to how the DPC was stating that they were not
legally empowered to withdraw the building permit when the Minister, as
landlord, was objecting to the proposed construction.
12.

Shortly after, the Town Planner wrote to the Complainant informing her

that he had received verbal representations from her neighbour to the effect that
he might revise the proposed construction, and that a site meeting with him was to
take place the following day.
13.

Action for Housing, an association dealing with housing problems in

general, was contacted by the Complainant and were actively involved in the case.
The Association made representations to government seeking that the already
approved plans be altered and thus avoid an apparent injustice.
14.

As a result of the Minister’s objections and the representations made by

Action for Housing, the Complainant’s neighbour agreed to change the already
approved plans so as to accommodate the Complainant’s objections and remove
any possible infringement of her rights.
15.

On inquiry from the Ombudsman, the Town Planner explained that he had

requested a site report from his Building Inspectors. He later confirmed that a site
meeting was held on Tuesday, 5th September 2000 with his Building Inspector
and it was found that there had not been any deviation from the approved plans
regarding the extension being constructed.
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16.

Although there were no irregularities and the building works carried out as

per the approved plans, given the new configuration of the building and the
reduction of angle of view from her windows, the Complainant was no longer
happy living in her flat. She asked the Housing Agency to re-house her, as she
wished to be allocated a similar flat to the one where she lived but in a different
location. The Complainant had been divorced for 13 years and lived in a small
4RKB flat with her 16 and 25 year old sons, where her sons each had their own
bedroom. She was told that she was not entitled to a 4RKB, and the Housing
Agency would only be able to offer her a 3RKB, i.e. where her two sons would
have to share a bedroom. The Ombudsman confirmed that the Agency’s position
was correct and advised the Complainant that her best option was to seek her own
exchange.
17.

The Ombudsman was of the opinion that there had been no

maladministration, as the building permission had been issued in accordance with
approved procedures. However, the Housing Agency, as landlords, should have
sought the Complainant’s views and possible objections prior to giving their
consent to the building application. This would have avoided much stress and
suffering to the Complainant, which are being felt even today.
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CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/64
COMPLAINT AGAINST THE DEPARTMENT OF EDUCATION OVER
GRANT AND TUITION FEES
1.

The Complainant complained to the Ombudsman because his student

grant had been dramatically reduced. The Complainant, at the time when he
brought his complaint to the notice of the Ombudsman in January 2000, was in
his fourth year reading a degree in Osteopathy. He complained that whereas in his
first and second year of study he had received a full grant from Government, this
had been dramatically reduced.
2.

The Office of the Ombudsman wrote to the Director of Education making

the following enquiries :3.

Why had the amount of parental contribution increased so dramatically

from 1996-1998 to 1998-2000 ?

4.

Year

Grant

Parental Contribution

1996-1997

£ 2919

£0

1997-1998

£ 2957

£0

1998-1999

£ 673

£ 2373

1999-2000

£ 687

£ 2423

The Complainant’s tuition fees were paid by the Department in the sum of

£1750 from 1996--1999. For 1999-2000 the Department agreed to pay the tuition
fees in the full amount of £5730.
5.

Was the Complainant entitled to receive the full amount of tuition fees

from 1996 to 1999 ?
6.

If not, why not, and why did he receive the full amount for 1999-2000 ?
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7.

Does the Department of Education accept or reject the assessable income

declaration form of the Complainant’s parents ?
8.

Does the same apply to the balance sheets prepared by the Complainant’s

Accountants, for both the business concerns owned by the Complainant’s parents
?
9.

On 25th January 2000 the Director of Education, explained that the

Department of Education, on instructions from the Minister, had been told to
scrutinize all parental declarations of earnings, specially from the self-employed.
This, he further explained, was in response to the obvious abuse that had existed
in the past, and which perhaps still existed, whereby better-off parents were not
contributing what they should under the legislation towards their children’s
grants. He explained that in addition to demanding information regarding the total
parental income from all sources, the Department was asked to investigate assets
and life-styles, since in some cases, these did not reflect the level of earnings
declared. The letter went on to say that the Minister was not satisfied that the
Complainant’s parents’ income could be as low as they declared this to be. This,
the Director concluded, was why the Department had paid the minimum grant the
past two years.
10.

In his lengthy written explanation the Director of Education also informed

the Ombudsman that courses in Osteopathy had traditionally been offered by
private institutions and were not classified as designated courses, hence all
students undertaking such courses were offered a contribution towards their
tuition fees equivalent to the cost of tuition fees for designated courses. However,
as from this academic year, the Department had been notified by the Gibraltar
Health Authority that Oesteopathy was a recognised field of medicine and
therefore forms part of medical courses. This was why the Minister agreed to pay
the Complainant’s fees in full this last year, and why he had not been entitled to
the final amount of fees for previous years.
11.

The Director of Education ended his letter by stating that the balance

sheets prepared by the Complainant’s Accountants, showed a low income for the
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Complainant’s parents and recurring company losses which the Minister found
difficult to comprehend in respect of shops in Main Street. The Director informed
the Ombudsman that the Department had asked for further evidence as to the
Complainant’s parents’ income “Income from all sources” as required by the
Ordinance which states “Where in the opinion of the Minister a student or his
spouse, without satisfactory reason, has failed to supply any information required
relevant to any application for an award under the provisions of these regulations,
the bestowal of any awards made to the student under Regulation 3 of these
regulations shall be at the minimum rate.”
On 2nd February 2000 the Office of

The Minister took on board the

the Ombudsman wrote to the Director of

Ombudsman’s suggestion that

Education enquiring as to whether the further

the financial situation of the

evidence the Department had sought from the

Complainant’s father be looked

Complainant had been provided.

into by the Accountant General

12.

and that his findings would
13.

On 24th February the Office of the

Ombudsman wrote to the Minister for

determine

the

Department’s

final decision.

Education, putting to him the questions which
had been put to the Director in previous correspondence and which had not
received any substantial reply.
14.

Having obtained no reply, the Office of the Ombudsman wrote again to

the Minister on 14th March 2000.
15.

On 6th April 2000 the Office of the Ombudsman wrote again to the

Director of Education requesting that the Department conclude the matter with a
final substantial decision at their earliest convenience.
16.

On 5th April 2000 the Department wrote to the Complainant, asking that

he submit to the Department the audited accounts for the year 1998/99. The
Complainant immediately acceded to this request and submitted the accounts two
days later.
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On 9th May the Ombudsman wrote to the Minister of Education expressing

17.

his concern at the time being taken by the Department in giving a substantial reply
as to why he, the Minister was not satisfied with the accounts presented by the
Complainant.
On 19th May, the Minister replied to the Ombudsman, and explained that

18.

given the circumstances and the complex nature of the financial statements
submitted, he had referred the accounts to the Accountant General for advice.
On the 20th of June, and again on the 7th of July the Ombudsman wrote to

19.

the Minister of Education expressing his disquiet and deep concern at the time
being taken by the Accountant General to give his advice. The Ombudsman
requested the Minister to seek this advice, and not to delay the matter any further.
By letter dated 2nd August the Department of Education wrote to the

20.

Ombudsman and sent him a copy of the Accountant General’s letter to the
Minister for Education. The Accountant General’s opinion was that it was hard to
believe that these accounts could represent the position regarding the income of
the Complainant’s parents. The Accountant General recommended that in order to
be able to come to a reasonable view as to the financial situation, further details
be obtained regarding personal outgoings during the year.
A letter to this effect was sent to the Complainant’s parents on 2nd August

21.
2000.
22.

Although the Ombudsman accepted the fact that the Department had to

satisfy itself that the Complainant and/or his parents, had forwarded accounts
which reflected their trade and real economic situation, and that if this was not
forthcoming they (The Department) were duty bound to request further
information, he was concerned at the duration of the investigative process.
23.

This case had brought to the fore the question of delay, which was a

matter of concern. The Ombudsman was of the opinion that when a decision
process like this one, which is discretional, is used, that a framework with strict
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time-limits be put in place in order to avoid unnecessary long delays. No such
measures had been put in place in this case, thus causing inordinate delays which
in the Ombudsman’s opinion did constitute maladministration.
24.

On the central matter of the complaint involving the grant, the

Ombudsman did appreciate that the Minister, when taking the decision, was
bound by the Ordinance which compels him to investigate more thoroughly all
declared incomes submitted, and noted that as a consequence of this the Minister
had refused to adjust the grant, and this had been communicated to the
Complainant.
25.

However, notwithstanding the above, the Ombudsman was concerned at

the brevity of the communication. He pointed out that citizens who make any type
of representation to any Official, Department, or Agency which comes under his
authority to investigate, should be given answers which are as expansive as
possible, and where applicable, accompanied by full explanations. This, he
pointed out, is the duty of care that he felt the public administration should
practice when dealing with the general public.
26.

The Ombudsman felt that this lack of adequate explanations went to the

heart of the problem and presented a dilemma. On the one hand the Ombudsman
had to take into account Government’s consideration regarding a set of accounts
which the Minister found difficult to accept as representing the financial position
regarding the income of the Complainant’s father. On the other hand he had to
consider the Complainant’s financial circumstances which he claimed were
precarious. To prove this the Complainant made available to the Department two
bank overdrafts and four letters from personal friends, whom he claimed had lent
him sums of money.
27.

In a letter addressed to the Ombudsman on 19th May 2000, the Minister

for Education had told him that if the Complainant was able to produce evidence
in the way of statements by University tutors or counsellors or medical advisors
suggesting that the Complainant was suffering hardship, he (the Minister) would
of course review the situation and find ways of helping him. Regrettably, the
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Complainant was unable to present any such evidence. He claimed that he had
received the Minister’s suggestion when the academic term was almost over, and
his tutors and counsellors had already left.
28.

On 17 November the Ombudsman convened a meeting of the parties

concerned, these included the Complainant, his Accountant, the Minister and the
Ombudsman. During the course of the meeting several relevant points were
discussed and highlighted. The Complainant argued that although Osteopathy had
been a recognized course since 1993 he had only received tuition fees for his last
year of study, but not for the previous first three years. The Minister asked him to
present evidence that Osteopathy had indeed been a recognized course since 1993,
and he, the Minister would look into the question of the tuition fees, and pay them
if this was the correct thing to do. The Complainant promised to make available to
the Minister the proof that had been requested.
29.

The Ombudsman said that at present the system had serious flaws. He

pointed out that there is a discrepancy between the Income Tax Office and the
Department of Education with regards to the acceptance or not acceptance of
accounts. In this case, the Income Tax Department had accepted the
Complainant’s father’s audited accounts for income tax purposes, however, the
Department of Education on the other hand had not accepted these very same
accounts for the purpose of granting the full grant to the Complainant.
30.

The Ombudsman argued that this state of affairs was odd, and that there

was a need to harmonize the system so that this kind of discrepancy between
departments was done away with. The Ombudsman also pointed out, and the
Minister agreed, that at present there is not an adequate machinery for the
investigation of cases such as the present one in which an applicant for a grant is
under suspicion by the Department of having undeclared assets which would
make him/her not eligible to such a grant. Subsequently, the Department, as
happened in this case, is placed in the difficult and often objectionable position of
having to resort to the withholding of funds on the suspicion that the claimant is
withholding or distorting financial information. The Ombudsman expressed the
view that there is a need to have in place a proper investigative system. Such a
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system would ensure that the financial situation, such as the one in this case
would be professionally and thoroughly investigated, and the Minister would not
be placed in the difficult position of having to take decisions partly or wholly
based on speculation. The Department would have access to concrete evidence,
and would be in a position to take a fairer and more objective decision.
31.

The Ombudsman concluded that this particular case had been riddled with

opposing and contradictory views and positions, and had revealed the weaknesses
in the system. The Complainant’s father had claimed to have made available to
the Department all the financial information that he had been asked to present.
However, the Department had still been reluctant to be convinced as to their
completeness, and hence had continued to withhold the funds. Given the apparent
deadlocked situation, the Ombudsman expressed the view that the Department
should set up a proper mechanism to investigate cases such as this in order to
ensure that this case and perhaps other similar ones be properly and thoroughly
investigated, and a final and fair decision be taken based on financial facts and not
on speculation. If at the end of the exercise the Department was convinced that
the grant could not be upgraded, the Complainant would have to be given a full
explanation. However, if after the investigation the financial situation still
remained unclear, the Department ought to consider its position in a manner
which would prove to be favourable towards the Complainant rather than the
establishment.
32.

On 12 December the Ombudsman held a further meeting with the Minister

for Education and the Director of Education. It was concluded that Osteopathy
had been a recognized course since 1993 and that the Complainant was entitled to
full tuition. It was therefore agreed that this would be paid.
33.

Regarding the controversial issue of the grant, the Minister took on board

the Ombudsman’s suggestion that the financial situation of the Complainant’s
father be looked into by the Accountant General and that his findings would
determine the Department’s final decision as to whether the grant should be
upgraded or not. With this final agreement the Ombudsman concluded that the
case could be closed.
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CASE NOT SUSTAINED
CS/257
COMPLAINT AGAINST THE DEPARTMENT OF EDUCATION AND
TRAINING FOR FAILURE TO ACCOMMODATE A CHILD IN A
MORNING PLACEMENT IN A GOVERNMENT NURSERY
1.

The Complainants felt aggrieved at what they considered had been unfair

selection by the Nursery Panel, which had not accommodated their son in a
morning placement in Government Nursery.
2.

The Complainants applied for a morning placement for their son at a

particular Government Nursery in early June 2001. In late June 2001 they
received a letter from the Education Department informing them that their
application had been unsuccessful.
3.

The Complainants met with the Minister for Education and complained in

writing both to him and the Director of Education. The Minister was sympathetic
but said he could not offer them any assistance as he had nothing to do with the
selection of children for nursery schools. The Minister advised them to arrange a
meeting with the Education Adviser for special needs, who was acting for the
Senior Education Advisor, who is the Chairperson for the Nursery Panel.
4.

The Complainant met with the Education Adviser but claimed they were

not convinced by her arguments and explanations as to the criteria used by the
Nursery Panel in their selection of children for Government nurseries.
5.

The Complainants made available to the Education Adviser a list of names

of families whom they argued did not need placements for their children as much
as they did, but who had nevertheless obtained them. The Complainants were told
to re-apply for a morning placement and appeal to the Nursery Panel to reconsider their decision. Shortly after the Complainants were informed that their
appeal had been unsuccessful.
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6.

The Complainants felt aggrieved at the way the Nursery Panel selected the

children for the nursery, and felt that some parents had been given preferential
treatment, which had prevented their child from being given a morning
placement.
7.

By letter dated 21 August 2001, the Ombudsman wrote to the Education

Adviser and put it to her that the Complainants felt they had not been given
sufficient consideration by the Nursery Panel. The Ombudsman conveyed to the
Education Adviser the Complainants’ arguments, which was that their child
would benefit from a morning placement because of his speech impediment. The
Complainants had argued that since the morning sessions at Government
Nurseries are longer than the afternoon sessions, their son would have spent more
time in an educational environment had he been given a morning placement. They
had also preferred a morning placement because of his child-care reasons. The
father works full time and the mother part-time during the mornings. The
Ombudsman explained that allegedly the only family member who could take
care of the child in the morning was the Complainant’s mother, who was
otherwise occupied in taking care of another 3 year-old grandson, and would also
take care of another grandson or granddaughter to be born in September.

The Ombudsman suggested

8.

that

income

Director of Education told the Ombudsman that

tested,

the Department of Education and Training

something, which is not done

believes that all children deserve a placement in

at present.

Government

should

applicants’
be

means

By letter dated 22 August 2001, the

Pre-school

Nurseries,

but

unfortunately it was unable to accommodate all
requests for specific placements. The Director explained to the Ombudsman that
the difficulty arises because most parents seek morning placements, and often
specify a particular nursery or area of Gibraltar for practical reasons. He pointed
out that to date there still remained several vacancies for morning placements at
St. Bernard’s Nursery, as well as sufficient placements to accommodate all the
unsuccessful morning requests in the respective nurseries. The Director reminded
the Ombudsman that the Complainants’ son had been offered an afternoon
placement (name of nursery given), which the Complainants had not accepted,
APPENDIX 2

Page 73

opting instead for their son to be placed on the waiting list for morning placement.
The Director further explained that the Nursery Board had given due
consideration to the Complainants’ personal circumstances, as they had to those
of all the other parents who had appealed for morning placements. He also
explained that morning attendance at Government Nurseries covered at present
more hours than afternoon attendance, but that this was not necessarily an
advantage in cases of special educational needs, due to the fact that the mornings
were fully subscribed (except for a particular nursery; name given), whereas the
smaller numbers of children attending in the afternoons could enable more
individual and small group attention, as the staff : pupil ratio was more
favourable, and there were fewer children thus having less overall noise, more
space for play and generally enhanced educational environment which was more
beneficial to children with learning difficulties and language delay.
9.

The Director put it to the Ombudsman that many young families

encountered difficulties similar to the Complainants with regards to using ageing
and ailing grandparents as the children’s carers while both parents work in the
mornings. He said that when a family had more that one income it had more
financial resources to pay for others to help with the practical arrangements.
10.

The Director then explained to the Ombudsman what information the

Department sought from parents. The Request for Consideration Form contained
the following information.
1.

Child’s names, address, sex, date of birth, birth certificate or passport
number, parents’ names and telephone number.

2.

Indication of preference for the nurseries by area, indication of
preference (if any) for either morning or afternoon, whether or not
parents would accept any other placement.

3.

Employment details of both parents.

4.

Marital status.
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5.

Names and dates of birth of other children.

6.

Special medical needs of the child.

7.

Special educational needs of the child.

8.

Any other information or special circumstances (e.g. unemployment,
low income, etc.)

11.

The Director concluded his letter to the Ombudsman stating that the above

constituted the criteria in use for selection for the nursery of parents’ choice and
for special consideration for the more popular morning placements, and refuted
that the Nursery Board had given preferential treatment to any undeserving
case(s), based on their consideration of all the information at their disposal at the
relevant time.
12.

The Investigating Officer working on the case replied on 4 September and

sought further information from the Director of Education and Training. The
Investigating Officer explained that the complainants felt that the Nursery Board
had acted unfairly and given preferential treatment to a number of applicants. The
Investigating Officer said that in order to investigate this allegation she would
need to obtain information as to the reasons behind the Nursery Board’s decision
to offer these applicants morning placements for their children at this particular
nursery. A list of applicants’ names was made available to the Director, and some
reasons as to why the complainants felt that these applicants had been given
preferential treatment was also given.
13.

On the 7 September 2001, the Senior Education Advisor replied to the

Investigating Officer of the Ombudsman’s Office.

She said she had been

surprised at having received this letter from the Office of the Ombudsman given
that the evidence supporting the allegations would seem to be based on hearsay.
The Senior Education Adviser asked how could the complainants know of the
personal or special circumstances of each family included in their list.
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She

explained that the Nursery Panel could only base itself on the information
supplied in the application forms and must always assume the information was
given in good faith. The Senior Education adviser said that they had re-examined
the application forms of the names the complainant had compiled and had found
these had fulfilled the pertinent criteria used for selection by the Nursery Panel.
14.

She concluded her letter by informing the Ombudsman that there were

three morning placements available at this particular nursery and the Department
was in the process of reviewing all the application forms of those children on the
waiting lists in order to offer these three places to three more children. Shortly
after, the Ombudsman was informed that the complainants’ son had been given a
morning placement. The Ombudsman discussed this case with the Minister and
then replied to the Senior Education Adviser.
15.

The Ombudsman pointed out to her that she seemed to have been

surprised at his line of enquiry, and had questioned the soundness of the
complainants’ allegations. The Ombudsman said that in deference to her (The
Senior Education Advisor) he accepted her assurance that she was satisfied the
application forms of the names supplied by the complainant fulfilled the pertinent
criteria used for the selection, and no preferential treatment had been given to any
of them. As such, he would not carry out any further investigations.
16.

However, the Ombudsman thought it was pertinent to point out that he had

the prerogative and the duty to carry out, if and when he deemed it necessary, all
investigations required to properly ascertain and satisfy himself that the Nursery
Panel, or any other panel, board or committee under his jurisdiction, had acted
correctly and in accordance with its own rules and regulations.
17.

The Ombudsman explained that his role is not to try to substitute the

decisions taken by the Nursery Panel by his own, but only to investigate the
correctness and fairness of the procedure employed, comment on them and make
recommendations if appropriate. He said that his job is to bring the lamp of
scrutiny to all corners of the public administration and no one should feel
surprised because of this.
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18.

The Ombudsman concluded by saying that if his scrutiny and observations

are well founded, corrective measures can be taken in due democratic process
which can only benefit the administration, if not, no harm can be done in looking
at that which has been properly carried out.
19.

The Ombudsman accepted the fact that the pertinent criteria used for

selection by the Nursery Panel was changed if and when needed depending on
changing social circumstances. In view of this, the Ombudsman felt that there was
one particular issue, which could be improved. He suggested that applicants’
income should be means tested, something, which is not done at present. He said
that this would go a long way towards allaying people’s suspicions and feelings of
having been unfairly treated by the Department.
20.

The Ombudsman concluded that there had been no maladministration and

closed the case.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/258
COMPLAINT AGAINST THE DEPARTMENT OF EDUCATION FOR
FAILURE TO TREAT HER AS A MATURE AND INDEPENDENT
STUDENT ENTITLING HER TO EXEMPTION FROM PARENTAL
CONTRIBUTION IN HER FINAL YEAR OF HER DEGREE COURSE
The Complainant was aggrieved on two counts:Conduct of an individual(s)
1.

Firstly she expressed her dissatisfaction at the manner in which her query

by letter addressed to the Director of Education, had been dealt with.

The

Complainant had, in the said letter, requested to be notified of the reply to her
query by telephone or e-mail. Instead the reply to her enquiry was given to her
father with a request to ‘pass it on’ to the Complainant.
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2.

The Director of Education stated that there was no e-mail facility in his

Department and that the Complainant ‘should have given more specific
instructions requesting any messages to be given to her personally’.
3.

The Ombudsman was of the view that the Department’s employee

committed a breach of confidence, albeit not intentionally, in failing to reply
directly to the Complainant being the person who duly signed the letter of query
to the Department. The Ombudsman was of the opinion that there was no need
for the Complainant to, ‘have given more specific instructions requesting any
messages to be given to her personally’.

The Complainant alone was the

signatory of her letter and correspondence entered into between a member of the
public and any Department or private entity should be treated with the utmost
confidentiality. It should never be assumed that the parent of an adult student is
privy to correspondence entered into by their son/ daughter.
4.

The Ombudsman concluded that

the Complainant’s grievance with regard

The Ombudsman recommended
that

the

competent

authorities

to the Department’s employee informing

consider an amendment to the

her father of the reply to her letter was

pertinent section.

sustained on the ground of breach of
confidentiality.
Policies, procedures or practices?
5.

The Complainant was informed by the Department that she would be treated

as a mature student, independent from her parents, for the purposes of calculating
the maintenance grant for her final year of studies given that she celebrated her
25th birthday before the start of the academic year 1st October 2001.
Subsequently, however, the advice given was that she had to be aged 25 at the
beginning of the degree course and could not, therefore benefit from exemption of
parental contribution.
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The Educational Awards Regulations 1994, at Part 2, section 5(a) reads,
5. No parental contribution shall be taken in respect of any student in
any of the following events:
(a) If the student is over 25 years of age at the
commencement of the course.
Department of Education and Training ‘New Scholarship Award Applicant
2001’ Form at part 6 ‘Parental Declaration’ states as follows:‘This section is to be completed by the PARENTS of ALL
Scholarship Holders EXCEPT:Parents of Scholarship Holders who were working for over 3 years
prior to being awarded their scholarship
Parents of Scholarship Holders who were 25 or over 25 years of
age when the scholarship was awarded
Or

Parents of Scholarship Holders who are married’

(Emphasis

added)
6.

The Attorney-General’s Chambers advised the Department that the

Complainant was under the age of 25 at the commencement date of the course and
the fact that in the interim period, prior to commencing the final year of the course
she would reach the age of 25, did not allow her to invoke the provisions of the
Ordinance, which specifically provide for mature students who have attained 25 at
the commencement date of the course, therefore in the circumstances the
Complainant did not qualify to be considered a mature student under the section.
European Union Students
7.

The ‘European Union Students: Financial Assessment Form for Academic

Year 2001/2002’, at ‘Part C: Parents details’ states that parents details are,
‘to be completed by ALL students under the age of 25 at the start of
the academic year’.
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8.

That is, parents of students aged 25 or over at the start of the academic year

need not give details for the purpose of the financial assessment. These are
treated as ‘independent’ students as opposed to students ‘dependent’ on parental
contributions.
All scholarship holders attaining age 25 before the start of the academic year
should be treated as independent students
9.

Departmental practice is to treat 25 year old applicants as mature and

independent students for the purpose of exempting parental contribution towards a
maintenance grant once attaining this age with the proviso that to date, this
applies only in cases where the applicant is 25 years of age at the commencement
of the first year of a designated course. That is, the fact that a person has attained
the age of 25 before the commencement of a subsequent academic year during the
course of study does not entitle that student to be treated as independent from his/
her parent(s) for the purpose of the annual financial assessment for maintenance.
The Ombudsman Office concluded that the present state of affairs whereby
students aged 25 years or older at the first year of study were considered
‘independent students’ for the purpose of exemption of parental contribution,
whilst 25 year olds attaining that age after the first year were not considered
‘independent students’, gave rise to discrimination between students of the same
age. Furthermore, where, for example, a 24 year old was successful in his or her
application for a Scholarship for a course of study, he or she might decide to defer
a year given that the effect would be as follows: for the completion of a 4 year
course, the student aged 24 at the commencement of the course would have to
rely (according to financial standing of the parents) on parental contributions until
aged 28; however, by deferring a year, he/ she would be exempt from parental
contribution from age 25 to 29, that is, throughout the duration of the degree
course. If the underlying principle is that 25 year olds are to be treated as mature
students, independent from their parents, how does one justify treating two 25
year olds distinctly because of their year of study? The relevant factor was, in the
Ombudsman’s opinion, age, not year of study.
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10.

The calculation of maintenance grant for scholarship holders is undertaken

every academic year and not just at the start of the course in the first year.
11.

The Educational Awards Regulations 1990 provide for other changes in

a scholarship holder’s circumstances, after the commencement of the course in the
first year, that affect the maintenance grant to be awarded and the parental
contribution, if any, to be provided, such as marriage. The coming of age 25
should also be treated as a change in circumstances and regarded as a transition
from a status of dependency on parents to independence.
Changes to the Educational Awards Regulations 1990
12.

The Ombudsman recommended that the competent authorities consider an

amendment to the pertinent section so that it reads,
5. No parental contribution shall be taken in respect of any student in
any of the following events:
(a) If the student is over 25 years of age at the start of the academic year.
thereby treating all scholarship holders aged 25 years old or over at the start of the
academic year as independent students exempt from parental contributions. It
should be noted that most scholarship holders are aged between 18 and 22 and
that the number of independent students are in the minority, therefore an attempt
should be made to harmonise these with regard financial assessment.
13.

The Ombudsman duly informed the Complainant of the outcome of the

investigation and closed the case with the recommendation made.
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/204
COMPLAINT AGAINST THE ELDERLY CARE AGENCY OVER
FAILURE TO ADVERTISE VACANT POST INTERNALLY, LEADING
TO AN ‘OUTSIDER’S’ DIRECT EMPLOYMENT
1.

The Complainant felt aggrieved because a vacant post for the night shift

within the Elderly Care Agency had been filled by a supply worker. The
Complainant believed that the post was not advertised, that there was no
interview, no short-listing, and therefore no proper procedure followed as would
be required. Given that the Complainant wished to work the night shifts, the
employment of the supply worker had a direct influence on her own work
conditions.
2.

The Complainant, a single mother, was employed at the residential home

known as Mount Alvernia, as a nursing assistant. Since her son was still at school,
the Complainant preferred to work night shifts, which gave her more time to be
available for her son and to cater for his needs.
3.

Up to December 1999, the home was run by a charitable organisation

partly funded by the Government of Gibraltar. As from January 2000, the running
of the home was entrusted to the Elderly Care Agency (the Agency), a statutory
body created for the purposes of providing a comprehensive service of care for
the elderly, including residential homes, nursing home, domiciliary care and day
care services and facilities.
4.

At the time of the takeover, the new management was pressured by the

Transport and General Workers Union to employ more staff and moreover to
provide adequate night shift cover, since some of the Union’s members were
working up to 72 hours per week, and a supply worker was employed to alleviate
the shortfalls being encountered in the night shifts.
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5.

Since the Ombudsman’s investigation could be construed as verging on

employment matters, he informed the Agency that he was not investigating the
labour issues that might arise. His investigation was limited to the administrative
actions regarding the employment of a nursing assistant on a supply basis, and
requested from the Agency information as to the administrative procedures, such
as internal and public adverts, qualifications/experience, etc., followed to employ
staff. Also whether these procedures were used in the employment of the lady in
question.
6.

The Agency explained the procedure

The Ombudsman disapproved

followed when employing staff and the

of the manner in which the

circumstances at the time when the supply

supply

worker had been engaged.

engaged.

7.

worker

had

been

The Ombudsman next met with the Elderly Care Manager (ECM) where

the ECM acknowledged that correct procedures had not been adhered to at the
time of employing the supply worker in question. However, at the time of the
meeting, the worker had not been employed on a permanent basis but was still
employed as a supply worker (which does not accrue benefits and carries no paid
leave or sick leave).
8.

Since October 1999, there had been an agreement with the Unions that all

nursing assistants would work nights on a rotational basis, i.e. for 9 months on the
day shift and three months on the night shift, on a roster basis (this was in keeping
in line with St. Bernard’s Hospital).
9.

The ECM explained that at the time of engaging the supply worker, the

Agency had just taken over and there were many pressures to increase the nursing
complement from both the staff side and the Unions. The Manager described the
situation at the time of the take-over as ‘Crisis Management’ and agreed that it
had been a mistake to take on the supply worker under such conditions. The fact
was that this supply employee was not depriving the Complainant from enjoying
night shifts on a full-time basis as all nursing staff were subject to the roster
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system, as explained above and any vacancies arising would be under such
conditions.
10.

Allegedly, the Union verbally informed the Complainant that the

Management of the E.C.A did make a mistake by employing the supply worker
knowing that others wanted this position, further (the Manager of the ECA
challenged this by saying that they had undertaken this stop-gap action in order to
alleviate the nursing shortage), they stated that based on the situation as it stood at
the relevant time, they would have no option but to defend who has acquired
employment rights.
11.

By the Agency’s own admission, there had been maladministration at the

time of engaging the supply worker. The Ombudsman disapproved of the manner
in which the supply worker had been engaged. The Ombudsman was of the
opinion that this sort of action only served to create aggravation amongst staff and
had to be avoided at all costs. The Agency gave assurances that this was an
isolated incident and that vacancies are always filled following established
procedures.
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CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/216
COMPLAINT AGAINST THE EMPLOYMENT SERVICE FOR
REFUSAL TO GRANT A WORK PERMIT TO A NON- EUROPEAN
SPOUSE OF AN IMMIGRANT WORKER, WHEN IN ANY EVENT, THE
COMPLAINANT DID NOT REQUIRE A WORK PERMIT
1.

The Complainant, a Czech national, was aggrieved that she had been

denied a work permit by the Employment Service and consequently lost the
opportunity of employment with a local company, without being given any
reasons as to why. Furthermore, she believed she had acquired EU employment
rights when she married her husband, an EU national (of Irish nationality). At the
relevant time, both were resident in La Linea, Spain; however, both were actively
seeking residence and employment in Gibraltar.
2.

The Complainant’s husband attended the Employment Service in April

2001 in order to seek employment. It was claimed that he was informed by an
Employment Officer that he required an Identity Card in order to be assisted,
given that he was not local.
3.

The Complainant succeeded in her interview for a position with a local

company, however on the employer’s registration of her employment with the
Employment Service, he was informed that a work permit could not be issued to
the Complainant. Consequently, the Complainant lost her employment. The
Complainant met with an Employment Officer and asked for the reasons for their
refusal of the work permit, she was allegedly advised that reasons did not have to
be given to the employee but only to the employer. The Complainant asked to
meet with a superior, but claimed that she was told she could not speak to anyone
else, and that in any event, she would be given the same reply.
4.

The reply given to the Complainant’s employer on the application for a

work permit. stated as follows:-
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‘…Please be advised that having considered the above mentioned
application, it has been decided not to approve the issue of a work
permit. The decision is made in accordance with the
EMPLOYMENT ORDINANCE
GIBRALTAR DEVELOPMENT CORPORATION ORDINANCE 1990
EMPLOYMENT REGULATIONS 1994
Under Regulation 7(5)(d), which provides that the Director may, in his
discretion refuse to grant a work permit
“for the employment of a worker where, in the opinion of the Director,
such exercise of his discretion is warranted by the situation in the labour
market”.’
The Employment Regulations, 1994 (‘the Regulations’)
5.

By regulation 6(4) of the Regulations, an ‘entitled worker’ means a

worker who, (a) by virtue of his nationality or residence or who, by the
application of this law of the European Union or of the European Economic Area,
is entitled to seek and take up employment in Gibraltar…regulation 6(c) falls
within section 14 of the Immigration Control Ordinance.
By regulation 7 a ‘non-entitled worker’ is a person who is not an ‘entitled
worker’.
The Ombudsman made the following observations:6.

The [Complainant’s husband], being an EU national had the right to reside

and work in Gibraltar as indeed many Spaniards do… Spaniards who are nonresident are also regarded ‘entitled workers’ given that they are EU nationals. It
follows, therefore, that [the Complainant’s husband] is an ‘entitled worker’ albeit
not residing in Gibraltar.
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7.

If the [Complainant’s husband] were to reside and work in Gibraltar, the

Complainant could take up employment as an, ‘entitled worker’ in Gibraltar too,
even if she was not an EU national. This would be by virtue of Article 11 of
Regulation 1612/68 on the elimination of obstacles to the free movement of
workers ensuring ‘the worker’s right to be joined by his family and the conditions
for the integration of that family into the host country’ (preamble).
8.

The Director of Employment

stated that he found no case for
complaint given that as Director he
exercised

his

discretion

under

regulation

7(5)(d)

of

the

Employment

Regulations,

1994,

guided by the situation in the labour
market and determined not to approve
the issue of the work permit.

The Ombudsman conclusions were
that

members

of

an

immigrant

worker’s family have the right to
reside in another Member State, even
if they are not workers and that the
spouse and children of the worker can
take up employment even if they are
not EU nationals.

The

Director quoted the Regulations at 8(3) that, “No complaint shall lie against any
exercise by the Director of the discretion vested in him by regulation 7(5)”.
9.

The Ombudsman stated that in the event that the Complainant, being

married to an EU national, may not require a work permit, with reference to the
pertinent European Directives on the subject of equal treatment of EU workers,
and should have been treated as an ‘entitled worker’, any references to
Employment Regulations 1994, regulation 7(5)(d) and 8(3) were rendered
redundant. Consequently, the Ombudsman advised that the Director kindly seek
legal advice on this matter. The Ombudsman requested, in particular, that the
Director, “Please advise whether the Complainant, being married to an EU
national is an ‘entitled worker’ in Gibraltar and thus did not require, at any
relevant time, a work permit.”
10.

After the Director of Employment had consulted with the Attorney-

General’s Chambers and the Chief Secretary on the matter, it was confirmed that
on the facts before him at the time of the Complainant’s employer’s application
for a work permit, he was not satisfied that the provisions of Article 11 of
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Regulation 1612/68 had been met. He continued by confirming that at the time
then, the Complainant required a work permit in order to take up employment in
Gibraltar.
11.

The Ombudsman conclusions were that members of an immigrant

worker’s family have the right to reside in another Member State, even if they are
not workers and that the spouse and children of the worker can take up
employment even if they are not EU nationals. There are two types of rights.
Independent immigration rights available to workers, the self-employed, provider
or recipient of services, amongst others and secondly, dependent immigration
rights which are granted to the family of a person with an independent right.
Dependent rights cannot exist without independent rights. Someone with an
independent right cannot lose that right as a result of someone else’s actions,
however, a person with a dependent right can lose their right to reside if the
person(s) who has the independent right on whom their rights are based, gives up
their rights or if the relationship ends. The members of a worker’s family, within
the meaning of Article 10 of Regulation No. 1612/68 qualify only indirectly for
the equal treatment accorded to the worker himself by Article 7 of Regulation No.
1612/68. The Complainant thus enjoyed a ‘derivative’, or a, ‘dependent’ right
from her husband.
12.

Where it was proved that the Complainant’s husband was actively seeking

employment (see Article 48 of the EEC Treaty and Articles 2 and 5 of
Regulation No. 1612/68 and R v Immigration Appeal Tribunal, ex p Antonissen
Case C-292/89) or had secured employment in Gibraltar at the time that the
Complainant found employment, then the Complainant would have enjoyed a
‘derivative’ or ‘dependent’ right of employment in Gibraltar and should have
been treated as an ‘entitled worker’ for the purpose of the Regulations.
13.

On the facts of the case, the Complainant should have been treated as an

‘entitled worker’ and the Director erred in considering her a ‘non-entitled
worker’ and disposing of her employer’s application on that basis. Moreover,
there was no evidence that the Employment Service had made any enquiries on
the Complainant’s husband’s state of affairs with regards his employment
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situation in Gibraltar, in any event, before declining the application for the work
permit to the Complainant’s employer.
14.

The Complainant’s husband found employment in Gibraltar in July 2001,

registered at the Employment Service. Thereafter, the Complainant secured
employment with the same local company again. The Employment Service was
of the view that given that the Complainant’s husband had found employment in
Gibraltar, she was, by virtue of his independent right, a dependent and thus an
entitled worker, with no need for a work permit.
15.

The Ombudsman advised the Complainant of the outcome of the

investigation and noted that at the time of conclusion the Complainant and her
husband had both successfully secured employment in Gibraltar.

CASE SUSTAINED
RECOMMENDATION MADE
AND PENDING IMPLEMENTATION
CS/226
COMPLAINT AGAINST THE MINISTRY OF EMPLOYMENT AND THE
CIVIL STATUS AND REGISTRATION OFFICE FOR REFUSING TO
ISSUE A WORK AND RESIDENCE PERMIT, RESPECTIVELY
1.

The Complainant was aggrieved that her application for a work permit

was refused by the Director of the Employment Service.

The Director had

refused to issue a work permit on one previous occasion. The Complainant
claimed that she sought work in Gibraltar to assist her in her pursuit of a residence
permit to join her 6-year-old son who was residing in Gibraltar as a British
citizen. Moreover, the Complainant knew of another case whereby a Moroccan
national, wife of a Gibraltarian, had been allowed, ‘access to the labour market at
a par with registered Gibraltarians’ by virtue of that marriage.
2.

The Complainant, a Moroccan national, married a Gibraltarian on 4

November 1992 in Morocco. On 12 March 1994 their son was born in Tangiers
and his birth was duly registered by the Complainant’s husband at the British
Consulate in Tangiers.
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Complainant’s son in Rabat on 5 June 1996. As the Complainant’s son was not a
Moroccan national, he could not reside continuously in Tangiers for over 3
months at a time, therefore the Complainant had to take him out of Morocco
frequently so as not to infringe Moroccan Immigration Laws. She was issued
with visas for Gibraltar to enable her to do this.
Residence permit
3.

On 9 April 1999, the Complainant wrote to the Chief Minister setting out

the facts of her case as above and requesting that she be issued with a residence
permit in Gibraltar so that she could bring her son to Gibraltar permanently and
reside with him, given that her son’s British status did not entitle him to free
education or medical care in Morocco and she and her husband had separated so
that she could not afford to keep him in school in Morocco.
4.

By letter dated 29 April 1999, the Head of the Civil Status and

Registration Office wrote to the Complainant further to her letter to the Chief
Minister dated 9 April 1999 confirming that her son was a British Dependent
Territories Citizen by descent under section 16(1) of the British Nationality Act
1981 and by virtue of a connection with Gibraltar under the provisions of section
2(2) of the Gibraltar Immigration Control Ordinance. He therefore enjoyed
the statutory right to reside in Gibraltar and was defined as a United Kingdom
national for European Union purposes. This in turn entitled him to be registered,
on application, as a British citizen under section 5 of the British Nationality Act.
5.

The letter said that the fact that the Complainant’s son was entitled to

reside in Gibraltar did not confer upon her any similar statutory right, although
she would have been permitted to reside and issued with renewable residence
permits had she been living with her husband as man and wife. Given that the
Complainant had never resided with her husband in Gibraltar coupled with the
fact that they were, at the time of the application, separated, meant that her
application for a residence permit was not approved (section 15(2)(c) of the
Immigration Control Ordinance- see below).
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Work Permit
6.

On 15 August 2000, the Complainant applied for a work permit which, on

31 August 2000 was refused in accordance with the Employment Ordinance,
Gibraltar Development Corporation Ordinance 1990, and the Employment
Regulations under Regulation 7(5)d, which provides that the Director may, in
his discretion, refuse to grant a work permit,
‘for the employment of a worker where, in the opinion of the Director,
such exercise of his discretion is warranted by the situation in the labour
market’.
7.

The Ombudsman wrote to the Director of Employment referring to the

Complainant’s grievance as above given that in another stated case of a Moroccan
national married to a Gibraltarian it had been confirmed that by virtue of that
marriage the Moroccan wife of a British Gibraltarian had access to the labour
market at a par with registered Gibraltarians.

The Director informed the

Ombudsman office that he was to seek legal advice on the matter. Subsequently,
the Director wrote to the Ombudsman distinguishing the case referred to from the
Complainant’s on the ground that the Complainant, as opposed to the other
Moroccan national, never took up residence in Gibraltar. He added that the
Complainant’s application for a residence permit had been refused on the grounds
that the mother acquires no statutory right of residence in Gibraltar by virtue of
her son’s nationality. He concluded that the Complainant remained an, ‘unentitled worker’, who would require a work permit in order to take up
employment in Gibraltar.
Section 15 of the Immigration Control Ordinance provides that:‘15(1) Subject to the provisions of this section, a man who is married to a
Gibraltarian woman shall have the right to a permit of residence if his
wife is living in Gibraltar.
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(2) Notwithstanding anything contained in subsection (1), the Principal
Immigration Officer may refuse a permit of residence to a man married to
a Gibraltarian woman(c) if he is satisfied that, notwithstanding that the parties are not legally
separated, they are not living together.’
8.

Whilst the pertinent section is discriminatory in that it does not provide for

a woman who is married to a Gibraltarian man, the Head of the Civil Status and
Registration Office confirmed that the pertinent section was in established
practice applied equally to a woman married to a Gibraltarian man so as not to
discriminate between the sexes.

The Ombudsman concluded that

9.

the Complainant was entitled to a

15(2)(c)

permit of residence in Gibraltar by

Ordinance, provides a discretionary

virtue

a

power for the Principal Immigration

Gibraltarian man by the established

Officer to refuse a permit of residence

application of section 15(1) of the

where, notwithstanding that the parties

Immigration Control Ordinance to a

are not legally separated, they are not

woman married to a Gibraltarian

living together.

man

does not state that the residence permit

of

her

marriage

to

It should be noted that section
of

the

Immigration

The pertinent section

shall be refused, but that it may be
refused.

In the circumstances, the Ombudsman was of the view that the

Complainant was entitled to a permit of residence by virtue of the Principal
Immigration Officer’s application, as established practice, of section 15(1) of the
Immigration Ordinance to women married to Gibraltarian men, however, with
the proviso that the Principal Immigration Officer could in exercising his
discretionary power, refuse to issue it on the application of section 15 (2)(c) of
the Immigration Control Ordinance to a woman married to a Gibraltarian man.
10.

Importantly, a distinction must be drawn between the Complainant not

being entitled to a residence permit and being entitled to it subject to a
discretionary power to refuse the issue of the said permit (on the established
practice to apply the pertinent section to a woman married to a Gibraltarian man).
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Community Law
11.

The Complainant could not, in the Ombudsman’s opinion, invoke

provisions under Community law given that neither her husband nor her son were
exercising rights of residence or freedom of movement under the Treaty, nothing
about their circumstances brought them within the relevant provisions of the EC
Treaty and the issues raised were wholly domestic. The official judgment in the
case of Secretary of State for the Home Department, Ex Parte Kaur Phull & Ors
(1195) CA, similar on the facts to the Complainant’s own, is attached to this
report.
Discussions with the Head of the Civil Status & Registration Office
12.

Discussions with the Head of the Civil Status & Registration Office

revealed that when the Complainant’s initial representations were considered, he
had advised GOG of the possibility of an undesirable precedent being made by
this case if GOG favourably considered her application for a residence permit,
given the possibility of other non-EU couples working in Gibraltar claiming
indefinite entitlement to reside on the basis of their children who as a result of
their birth in Gibraltar had become British Dependent Territory Citizens.
13.

Given the application of section 15 of the Immigration Ordinance and

the discretion that can be exercised under that section coupled with the fact that in
this case the Complainant had married a Gibraltarian man, it was concluded that
no such precedent, as previously envisaged, could arise. That is, the fact that the
Complainant had a child of the marriage would be totally immaterial on an
application for residency under the pertinent section given that the right to a
residence permit arises solely by virtue of the marriage to a Gibraltarian.
The Complainant’s entitlement to a permit of residence in Gibraltar
14.

The Ombudsman concluded that the Complainant was entitled to a permit

of residence in Gibraltar by virtue of her marriage to a Gibraltarian man by the
established application of section 15(1) of the Immigration Control Ordinance to a
woman married to a Gibraltarian man. However, this entitlement was subject to
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the Principal Immigration Officer’s discretionary power section 15(2)(c) of the
Immigration Control Ordinance to refuse the issue of the said permit on the
ground that the Complainant and her husband, although not legally separated,
were not living together.
Work Permit
15.

Where the Complainant was a non-EEC national, the Director of

Employment was entitled to exercise his discretionary power to refuse the issue of
the work permit.
16.

The Ombudsman recommended from the application of the pertinent

section, coupled with the outcome of discussions held with the Head of the Civil
Status & Registration Office that GOG ought to reconsider the application by the
Complainant for a residence permit.

The pertinent section had not been

considered in the Complainant’s previous application for a residence permit and
the Head of the Civil Status & Registration Office had verified that a previously
envisaged undesirable precedent was no longer applicable to the Complainant’s
case.
17.

The Ombudsman duly informed the Complainant of the outcome of the

investigation and closed the case.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/228
COMPLAINT AGAINST THE MINISTRY OF EMPLOYMENT
REGARDING A DELAY IN SETTLING THE COMPLAINANT’S CLAIM
OF SIX WEEKS PAY FROM THE GIBRALTAR DEVELOPMENT
CORPORATION INSOLVENCY FUND
1.

The Complainant was an employee of a Company (for the purposes of this

report referred to as ‘the Company’) that went into liquidation on 16th December
2000. The Complainant believed that he was entitled to six weeks pay (three
weeks of leave and three weeks wages) from the Gibraltar Development
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Corporation Insolvency Fund, a sum exceeding two thousand pounds. He had
received a sum of £416.00 (£156.97 constituted one week’s notice, £304.71 a
redundancy payment.)
2.

The Complainant claimed that for the previous six months he had been

phoning the Employment Service or speaking to Labour Inspectors in person on a
weekly basis. He had been told that the reason why payment had been delayed
was that ‘the Company’s’ account books had to be handed in to the Employment
Service so that the sum owing to the Complainant could be calculated.
3.

The Complainant believed that the requisite account books would never be

produced, and that Labour Inspectors do not have the authority to demand that the
account books be produced at all, much less that they should be produced as soon
as possible. Clearly, if this situation persisted, the Complainant would never
receive the payment which he believed he was entitled to.
4.

However,

following

GDC

Ordinance,

1990,

GDC

(Employer’s

Insolvency) Regulations, 1991, regs 4(3) and (4), Labour Inspectors do have the
authority ‘to demand that the account books be produced’. The reason behind the
delay in making a payment to the Complainant lay in the fact that the
Employment Service had encountered difficulties in obtaining documentary
details in respect of records such as payroll, annual leave, etc. from the employer.
5.

Nevertheless, by the 26th June 2001 the Labour Inspectors had managed to

locate and contact the Complainant’s ex-employer.

The next step was the

commencement of the ‘Enquiry as to Insolvency’, carried out by the
Administrator. The purpose of this Enquiry was to ascertain to the greatest degree
possible that the claim submitted was bona fide to the extent that the Gibraltar
Development Corporation Insolvency Fund would be liable.
6.

The Enquiry as to Insolvency was almost completed by 4th July 2001. The

results of the investigation were as follows:
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a) there was a shortfall of wages due, which would be paid to all
applicants,
b) no annual leave records were available.

It was therefore

impossible to ascertain the veracity of any claims with respect to
unpaid leave.

However, given that the CATA agreement,

applicable to the claimant, allows for a total of seven working days
to be ‘retained’ for the Christmas period, it was proposed that
seven days of leave would be paid to all applicants.
7.

Thus, the Complainant would obtain payment for the three weeks wages

and for seven days of unpaid leave. The only aspect of his claim which remained
in question was the eight days of leave which the Complainant claimed were
unpaid.
8.

In an effort to substantiate this part of his claim, the Complainant

submitted his payslips dating from the 17th Feb 2000 (when he initiated his
employment) until 23rd November 2000 (when his employment was terminated).
The payslips recorded eight hours leave taken on the week ending 16th March
2000 and one day’s leave taken on the week ending 11th November 2000.
However, two weeks payslips were missing – PAYE Week 35, between the 17th
Feb 2001 and 2nd March 2001, and PAYE Week 2, between the 6th July 2000 and
the 20th July 2000.
9.

These payslips were examined by the Employment Service, and it was

concluded that there was sufficient evidence to substantiate the Complainant’s
claim in its entirety. As a result, the Complainant would receive a payment from
the Gibraltar Development Corporation Insolvency Fund amounting to 3 weeks
wages and 3 weeks of unpaid leave.
10.

The Complainant’s employment with ‘the Company’ was terminated in

December 2001. It was expected that he would be paid his 3 weeks wages and 3
weeks of unpaid leave in August 2002, more than 8 months after his employment
was terminated. However, the reason behind this delay was the fact that the
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Employment Service encountered problems locating the Complainant’s exemployer and obtaining the necessary information from him. Clearly without
information as to payroll and annual leave from the employer, it was not possible
to commence the Enquiry as to Insolvency.
11.

Nevertheless, once the Enquiry commenced, it progressed quite rapidly.

On 26th July 2001, the Complainant’s ex-employer was located and contact
established between him and the Employment Service.

The Enquiry as to

Insolvency began, and by the 4th July 2001, it was determined that the exemployees of ‘the Company’ would be paid 3 weeks wages and 7 days of unpaid
leave. As regards the Complainant’s further claim of 8 days unpaid leave, his
payslips were handed into the Employment Service on the 5th July 2001. By the
19th July 2001 it had been decided that there was sufficient evidence to
substantiate the Complainant’s claim for payment of 8 days of unpaid leave.
However, due to administrative reasons, actual payment would take place within a
3 or 4 week period. In total, the Enquiry as to Insolvency itself was undertaken
and completed in less than a month.
12.

The Ombudsman concluded that there had been no maladministration, and

closed the case.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/247
COMPLAINT AGAINST THE EMPLOYMENT SERVICE INVOLVING
BREACH OF AGREEMENT
1.

The Complainant was aggrieved that the Employment Service had

breached an agreement it had entered into with him concerning self-employment
under the European Social Fund Wage Subsidy Scheme (‘ESFWSS’).
2.

The Director of Employment wrote to the Ombudsman regretting that an

administrative error should have led to the Complainant being included in the
ESFWSS. He explained that the ESFWSS operates in the form of financial
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assistance to employers who offer employment to registered long term
unemployed persons (i.e. someone registered unemployed for over six months).
The wage subsidy is paid to the employer upon presentation of pay slips normally
invoiced on a monthly or quarterly basis for payment by the Employment Service.
It was further explained that in the past, and always exceptionally, given that the
Employment Service has never operated a financial assistance scheme for those
self-employed, some self-employed persons were included in the ESFWSS.
These cases were, according to the Director, invariably fraught with problems,
given that, for instance, the ‘Employer’ and ‘Employee’ were one and the same
person and genuine employment was difficult to determine. The Director stated
that at the same time it was decided to discontinue the practice of including selfemployed persons in the ESFWSS, on exceptional grounds or howsoever, an
agreement was entered into with the Complainant.
3.

It was stressed that the wage subsidy is financial funding assistance

towards the making up of the wage/ salary and not any other form of business
related expenditure, for example, tools, equipment, travel, and so on.
4.

It was found that the practice of including self-employed persons in the

ESFWSS, although on exceptional grounds, had a history of between 5-8 years
with at least a dozen case examples (this figure had to be confirmed through a
record check).
5.

The Director added that if anything, the practice of including self-

employed in the ESFWSS constituted maladministration, albeit with the best of
intentions in order to assist registered unemployed back into the labour market,
and that the decision to withdraw from this practice was to put an end to it.
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6.

The Ombudsman concluded and

The Employment Services’ decision

the Director of Employment accepted

to withdraw the agreement was

that the practice of including self-

found by the Ombudsman to be

employed persons in the ESFWSS

correct for mistake on the part of

constituted maladministration, as above,

the Employment Service and non-

given that the ESFWSS was meant to

compliance

offer an incentive for employers to offer

conditions of the agreement.

with

terms

and

employment to those registered longterm unemployed and the agreement describes the name of ‘Employer’ and
‘Employee’ implying two distinct persons, whilst as self-employed, the identity of
Employer and Employee was, confusingly, one and the same.
7.

The Ombudsman noted that the decision made by the Employment Service

to end this practice was to put right a wrong that had persisted, (although it seems
in exceptional cases), for a period of 5-8 years.
8.

In any event, the Complainant never registered as being continuously

unemployed for a period of 6 or 12 months so that he would not be entitled to any
form of wage subsidy under the ESFWSS in any event.
9.

Consequently the Employment Services’ decision to withdraw the

agreement was found by the Ombudsman to be correct for mistake on the part of
the Employment Service and non-compliance with terms and conditions of the
agreement including registration as an unemployed person for a continuous period
of 6-12 months (minimum) to be included in the ESFWSS, on the part of the
Complainant.
10.

The Complainant was duly informed of the outcome of the case and the

case was closed.
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CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/248
COMPLAINT AGAINST THE EMPLOYMENT
ALLEGED BREACH OF AGREEMENT
1.

SERVICE

FOR

The Complainant was aggrieved that the Employment Service had

breached an agreement it had entered into with him concerning self-employment
under the European Social Fund Wage Subsidy Scheme (‘ESFWSS’).
2.

The Director of Employment wrote to the Ombudsman, regretting that an

administrative error should have led to the Complainant being included in the
ESFWSS. He explained that the ESFWSS operates in the form of financial
assistance to employers who offer employment to registered long term
unemployed persons (i.e. someone registered unemployed for over six months).
The wage subsidy is paid to the employer upon presentation of pay slips normally
invoiced on a monthly or quarterly basis for payment by the Employment Service.
It was further explained that in the past, and always exceptionally, given that the
Employment Service has never operated a financial assistance scheme for those
self-employed, some self-employed persons were included in the ESFWSS.
These cases were, according to the Director, invariably fraught with problems,
given that, for instance, the ‘Employer’ and ‘Employee’ were one and the same
person and genuine employment was difficult to determine. The Director stated
that at the same time it was decided to discontinue the practice of including selfemployed persons in the ESFWSS, on exceptional grounds or howsoever, an
agreement was entered into with the Complainant.
3.

It was found that the practice of including self-employed persons in the

ESFWSS, although on exceptional grounds, had a history of between 5-8 years
with at least a dozen case examples (this figure had to be confirmed through a
record check).
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The Ombudsman recommended, and

4.

the Employment Service accepted, that

anything, the practice of including

the

self-employed

in

honoured to its expiry notwithstanding

constituted

maladministration,

that this amounted to a perpetuation of

albeit with the best intentions to

maladministration.

assist

registered

unemployed

persons

back

the

Complainant’s

agreement

be

The Director added that if
the

into

ESFWSS

labour

market, and that the decision to withdraw from this practice was to put an end to
it.
Changes to administrative procedures/ policies or practices
5.

The Ombudsman concluded, and the Director of Employment accepted

that the practice of including self-employed persons in the ESFWSS constituted
maladministration (as above) given that the ESFWSS was meant to offer an
incentive for employers to offer employment to those registered long-term
unemployed and the agreement describes the name of ‘Employer’ and ‘Employee’
implying two distinct persons, whilst as self-employed, the identity of Employer
and Employee was, confusingly, one and the same.
6.

The Ombudsman noted that the decision made by the Employment Service

to end this practice was to put right a wrong that had persisted, (although it seems
only in exceptional cases), for a period of 5-8 years. That said the Ombudsman
felt it was imperative to put right the wrong that had been done to the
Complainant and offered the following recommendation.
Redress for the Complainant
7.

Although it was acknowledged that the practice of including self-

employed in the ESFWWS constituted maladministration, the Ombudsman was of
the view that on the facts, given that the agreement between the Employment
Service and the Complainant was entered into and that both parties to the
agreement had part-performed the terms and conditions thereunder, as evidenced
by the claim for payments made by the Complainant and the cheque paid to the
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Complainant by the Employment Service, that the ‘lesser of the two evils’ should
prevail in resolving the dispute. That is, the Ombudsman recommended, and the
Employment Service accepted, that the Complainant’s agreement be honoured to
its

expiry

notwithstanding

that

this

amounted

to

a

perpetuation

of

maladministration.
8.

Factors considered by the Ombudsman that weighed heavily in favour of

this recommendation were the fact that the Complainant had expended great
amounts in order to become ‘eligible’ as self-employed for the financial
assistance offered under the ESFWSS; the Complainant had paid social insurance
as a self-employed person and was working under a business name; the
Complainant favoured that the Employment Service honour the agreement rather
than paying him compensation for breach of agreement to include his reliance
loss, including the expenses incurred in becoming self-employed; the
Employment Service had case precedents where this practice was allowed over a
period of 5-8 years (approximately) and therefore at this late stage, on partperformance, the best solution for all interested parties was to continue the
agreement to the end.

The Ombudsman referred to the solution proposed as

‘making the best of a bad job’ or ‘choosing the lesser of the two evils’.
9.

The Director of Employment agreed that the best way forward would be

that the Complainant continue to benefit under the terms and conditions of the
ESFWSS.
10.

The Complainant was duly informed of the outcome of the case and the

case was closed.
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CASE NOT SUSTAINED
CS/268
COMPLAINT AGAINST THE EMPLOYMENT SERVICE FOR ITS
REFUSAL TO GRANT THE COMPLAINANT A WORK PERMIT
1.

The Complainant felt aggrieved at the Employment Service’s refusal to

grant him a work permit.
2.

The Complainant was a Canadian national.

He wished to work in

Gibraltar, and was offered a job in a local firm. However, the Complainant
claimed that the Employment Service did not permit him to take up the offer of
employment, on the grounds that he was not an EEC national.
3.

According to the Employment Service, the

Complainant had not made an application for a

Under Regulation 7(5)(d)
the

Director

has

the

work permit – he had simply made an enquiry as

discretion to refuse to grant

to his work status. However, it was stated that,

a work permit.

should the Complainant apply for a work permit,
his application would not be successful.
4.

Pursuant to the Employment Regulations 1994, the Complainant, as a

Canadian national, is a ‘non-entitled worker’.
5.

According to Regulation 7(1)

of the Employment Regulations 1994,

“where an employer proposes to engage a worker who is not an entitled worker…
he shall apply to the Director for a permit in respect of that worker”.
Regulation 7(3)(a) continues as follows:
“(3) …the Director shall not issue a permit for the engagement of a
worker…unless he is satisfied that all of the following requirements have
been fulfilled-
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that there is no entitled worker who, in the opinion of the Director, is
capable of undertaking and suitable for the particular engagement in
respect of which the permit is sought”
6.

The Complainant had been offered a job as a labourer, and it was the

opinion of the Director of Employment that there existed a large number of
entitled workers suitable for the job.
7.

Indeed, under Regulation 7(5)(d) the Director has the discretion to refuse

to grant a work permit “for the employment of a worker where, in the opinion of
the Director, such exercise of his discretion is warranted by the situation in the
labour market”.
8.

The Ombudsman concluded that the Employment Service had been acting

within the bounds of the Employment Regulations 1994. As such, there had been
no act of maladministration, and with that observation the Ombudsman closed the
case.
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CASE SUSTAINED
RECOMMENDATIONS MADE
AND PENDING IMPLEMENTATION
CS/57
COMPLAINT AGAINST THE ENVIRONMENTAL AGENCY (‘THE
AGENCY’) FOR FAILURE TO PROPERLY ADDRESS THE
COMPLAINANT’S GRIEVANCES AND FOR FAILURE TO SERVE AN
ABATEMENT NOTICE ON OMROD ELECTRICITY SUPPLY
COMPANY POWER STATION (‘OESCO’) AND/ OR THE MINISTRY OF
DEFENCE INTER-SERVICES GENERATING STATION (‘ISGS’) FOR
NOISE AND POLLUTION LEVELS EXCEEDING RECOMMENDED
LEVELS AND CONSTITUTING A NUISANCE IN LAW, AND
CONSTITUTING A HEALTH/ ENVIRONMENTAL HAZARD FOR
GIBRALTAR AND ITS POPULATION
1.

The Complainant was aggrieved that he, as well as other members of the

public, were, and continued to be at the time of writing, deliberately misled by the
Environmental Agency concerning the serious implications to the health and the
environment of Gibraltar relating to the operation of two generating stations,
namely OESCO and the ISGS both situated opposite his home, (‘the power
stations’). The main areas of concern focused on (1) the levels of air pollution
and (2) the noise pollution levels emanating from the power stations although
most of the correspondence/ surveys conducted concern the latter.
2.

The Complainant wrote to the Agency’s Chief Environmental Health

Officer (‘CEHO’) in order to seek clarification on a number of issues relating to
the operation of the power stations and requesting that measurements of both
pollution and noise levels be taken from his home in order to ascertain whether
these constituted a health and/ or environmental hazard to his and/ or other
families residing in the area. The CEHO did not, in the Complainant’s view,
substantively answer points raised in his letters, nor were his concerns properly
addressed. A copy of a letter with 159 signatories to the same complaint was
submitted to the Ombudsman.
3.

The Complainant was concerned that the power stations were jointly

emitting diesel exhaust fumes on a 24-hour basis for 365 days a year without any
apparent filtration or pollution monitoring devices. He further stated that some of
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the pollutants in the emissions of diesel exhaust were carcinogenic and that this
coupled with the fact that in Gibraltar, to date, there were no statistics available to
the public of the incidence of cancer and the perceived high rate of cancer victims
in comparison with other countries, meant he would not be satisfied of the health
and safety of his family until such time as the Agency confirmed the power
stations were monitored and that the results of surveys showed they were
operating within the pertinent laws and/ or regulations, both locally and within the
European context.
4.

The Complainant was also of the view that the noise levels from the power

stations were so high that they could be causing physical symptoms including
sleep disturbance, irritation, anxiety and so on, to those living within the
catchment area.
The Ombudsman’s Investigation & Conclusions
Noise Nuisance- 45 Decibels
5.

The Action Against Noise Group and residents from Jumpers Building,

situate opposite the power stations, commissioned Kelston Consultants (Noise &
Acoustics) in 1995 to survey noise levels from the power stations.

From

Kelston’s Report, the various noise surveys conducted by the Agency and the
MOD’s own survey report it was evident that a noise nuisance does exist
occasioned by both OESCO and ISGS, each in their own right, as well as in
combination, due to the proximity of one to the other. The recommended noise
level accepted as reasonable by all concerned was 45decibels. Levels of 67
decibels have been recorded at Jumpers Building.
6.

Kelson’s Report concluded that, ‘In objective terms, the noise emitted

from each power generating station is considerably in excess of noise levels
recommended by the WHO [World Health Organisation] and also likely to cause
complaints, according to an assessment to B.S. 4142 [British Standard]. The
levels also exceed those recommended in B.S 8233 [British Standard]. The noise
emission from the OESCO plant is considered subjectively intrusive. It was not
possible to carry out a subjective assessment of the GEMU plant. On this basis,
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the noise emission creates undue disturbance for occupants living within the
residential properties, and is considered a nuisance by way of noise.’
7.

Kelston’s Report’s interpretation of British Standard 4142 with regard

background noise was corroborated by the MOD commissioned survey carried
out by the Environmental Monitoring Team. In October 1993 the Commander
from ISGS stated that it was his intention to reduce the noise from its present
level to 45 decibels at Jumpers as recommended in the report. 45 decibels is also
recommended by the Wilson Report (1963).
8.

The Agency’s own Report of November 1994 recommended that, ‘MOD

and OESCO should be pressed to bring down their noise levels to around
45dBA at Jumpers. This would solve the long standing noise nuisance not only
at Jumpers but to all the south district.’ This report makes reference to the noise
nuisance survey of ISGS by the Environmental Monitoring Team, RAMC
Training Group and RHQ RAMC- Report No. 5704/21/10/92 and to Wilson
Report (1963) among others.
Background Noise
9.

The Agency have argued, however, that the ‘background’ noise in the area

(from which any increase in noise level should be measured), should include the
noise emanating from ISGS and thus a nuisance is not occasioned since the
difference in noise emission between ISGS and that of OESCO does not exceed
10 decibels. However, it had already been acknowledged that ISGS constituted a
nuisance in its own right before OESCO opened, therefore this argument was, in
the Ombudsman’s view redundant. ISGS, before the opening of OESCO, was
already receiving complaints of disturbing noise levels (as far back as 1979).
Serving an abatement notice- The cost of abating the nuisance
10.

The CEHO wrote to the Minister for the Environment in a Paper dated

March 2000 concluding that there was a noise nuisance as a result of the
combined noise from the power stations and that works should be carried
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out to both stations in order to achieve an improvement in the situation. He
added, that under normal circumstances abatement notices under the
provisions of the Public Health Ordinance would have been served a long
time ago requiring a reduction in the amount of noise produced by both
installations. By section 82(1) of the Public Health Ordinance ‘where the
Government are satisfied of the existence of a statutory nuisance, they shall
serve a notice…’.

He added that as far as OESCO was concerned, an

abatement notice could be served, however it was understood, though, that
GOG could be liable for the cost of any such repairs required by the notice.
Such repairs had been estimated at over £1 million, nevertheless such an
investment would still not guarantee total abatement of the nuisance. It was
confirmed that GOG would be liable for the cost of any repairs required by the
notice. The CEHO confirmed that the Agency could not serve an abatement
notice against OESCO due to GOG’s obligations under the contract with OESCO
to meet the cost of any repairs required by an abatement notice, as it initiated
proceedings on behalf of GOG and therefore could not serve GOG. Serving
an abatement notice against OESCO would not serve any purpose since OESCO
would look to GOG for payment of the said repairs. The CEHO also stated that
Government was considering exemption of Government undertakers from the
proposed Noise Ordinance that had been in preparation by the Legislation Support
Unit for the last few years.
The Chief Minister’s comments Question No. 142 of 2001
11.

The Chief Minister confirmed in the House of Assembly, that the Agency

knew that under the OESCO contract, the cost of noise insulating the OESCO
building, fell on GOG, but it was not to say that GOG was therefore saying to the
Agency, ‘in order to save us the money, do not take up this issue’.
12.

The Chief Minister put it to the Leader of the Opposition that if it was

implied that GOG was leaning on the Agency not to issue a summons as to not
eventually have to pay the money for the insulation cost, this was not GOG’s
position. He explained that GOG’s position was to persuade the MOD to make
the necessary capital investment with GOG.
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13.

The Chief Minister went on to say that if the Agency was telling member

of the public that it could not take action because it could issue a nuisance
abatement notice against GOG, he would find this surprising for reasons outlined
above and because, ‘The Gibraltar Government is not producing noise there’. It
then follows that section 96(4) of the Public Health Ordinance does not apply
here, where it states, ‘… no notice shall be served or proceedings brought by
virtue of subsection (1) in respect of noise or vibration caused by the
Government in exercise of powers conferred on them by any Ordinance’, given
the Chief Ministers confirmation that GOG was not producing noise at OESCO.
14.

In one of the Agency’s reports of November 1994 it was said as follows:‘It was also believed that section 336 of the Public Health Ordinance
excluded the possibility of applying the said section 96(1) to the MOD…
My opinion is that at least section 336 definitely does not prevent us
from serving a notice on the MOD so long as we do not require them to
close down the Generating station but just to carry out such attenuation
works as may be necessary so as to stop the production of the noise
nuisance. As to section 96(4) this section states that the “Government” is
not defined in the Public Health Ordinance but in my opinion by
implication it refers only to the Government of Gibraltar and does not
include Her Majesty’s Forces and Her barracks which are specifically
mentioned in Section 336. It may still be that constitutionally we cannot
give notice to Her Majesty’s Government or Departments…. (Emphasis
added).

15.

To summarise, in his letter of May 2000, to the Ombudsman Office, the

Agency stated that, ‘Our advice is that we [the Agency] cannot institute
proceedings against the ISGS. Likewise, since we institute proceedings on
behalf of Government of Gibraltar, we cannot proceed against the
Government.’ From the above it is evident that this ‘advice’ is misleading given
that OESCO and GOG are not one and the same.
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16.

The Complainant’s grievance in this regard was therefore sustained. A

statutory noise nuisance does exist that is contrary to law and the Agency has
failed to serve an abatement notice as it must under the provisions of the Public
Health Ordinance which imposes a statutory duty on the Agency to serve an
abatement notice- it ‘shall’ serve a notice, and it cannot argue that it cannot do so
for any reason, be it monetary, political or otherwise.
17.

The Agency is required by

law to serve a noise nuisance
abatement notice on both OESCO
and ISGS given the results of
numerous surveys conducted by the
MOD and the Agency concluding a

The Ombudsman recommended that
Government finance such monitoring
equipment in the next budget year
given the obvious benefits to the
community of Gibraltar.

noise nuisance exists.
18.

If the question arose as to whether or not the ISGS, being owned by the

MOD, is immune from suit in this matter, the question would be properly
determined by the Courts.
Pollution Levels
19.

With regards the Complainant’s grievance on levels of pollution in

Gibraltar, these were sustained in that he was advised by the CEHO by letter
dated 16 November 1999 that,
‘A recent study of other pollutants such as nitrogen dioxide, ozone and
organic compounds showed that generally throughout Gibraltar we meet
existing and proposed EU standards as well as World Health and UK
ones where appropriate’,
20.

However, the Agency had advised the Minister for the Environment, in

March 2000 that existing equipment is antiquated and incapable of meeting
present standards or requirements; GOG is in breach of the 1995 Air Quality
Rules and the Directives they transposed in that concentrations of the listed
APPENDIX 2

Page 112

pollutants are not being measured; present Directives, though not yet
transposed, cannot be implemented either due to lack of suitable equipment;
a further consequence of the lack of proper monitoring equipment is that
assessments of air quality in response to present complaints about the power
stations or other similar situations cannot be carried out either; Government
already considered the funding of monitoring equipment but decided that
funds would be unavailable during the financial year 1999/2000.
21.

The Complainant was also concerned about diesel exhaust fumes from the

power stations. Furthermore, all of the diesel particle mass is in the fine particle
range of 10 microns less in diameter and 94% of the mass are less than 2.5
microns in diameter. As acknowledged in the ‘Environmental Agency Air Quality
In Gibraltar’ Report dated December 1998, ‘most recent studies have used PM 2.5
method as these particles measure less than 2.5 microns penetrate deeper into the
lungs and even into the indoor environment’ and most worryingly in its own
conclusion and recommendations at point 18 it states that, ‘based on the situation
in the UK and other European countries it is likely that with new methodology
for monitoring particulate matter, the PM10 will be exceeded’ in Gibraltar.
22.

The Complainant’s grievance concerning the measuring and monitoring of

pollutants in Gibraltar was sustained.

His concerns that the Agency was

deliberately misleading him were also valid when comparing the advice given to
him and the advice given to the Ministry for the Environment by the Agency.
POINTS TO NOTE: ISGS- Immunity from suit?
23.

It was confirmed by the Agency that complaints of noise nuisance had

been filed by members of the general public against the ISGS station since 1979.
24.

The Agency advised that they had received legal advice to the effect that

the ISGS enjoyed Crown Immunity and that, once again, the Agency was not
empowered to remedy the nuisance occasioned by it. A copy of the said legal
advice was requested from the Agency by the Office of the Ombudsman and later,
requested from the Hon Minister for the Environment by the Ombudsman and
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requested from the Chief Secretary (to whom the Hon Minister referred the
matter), however, these refused to furnish a copy of the same. The pertinent
authorities had the power to waive the privilege attached to the legal advice for
the Ombudsman’s consideration, as had been the case in the past, but refused to
do so on this occasion.

The legal opinion would have greatly assisted the

Ombudsman in concluding whether the GOG had indeed been advised that ISGS
did enjoy Crown Immunity from suit. Nonetheless, this may be a matter more
properly determined in the Courts once an abatement notice is served on ISGS.
ISGS Shut Down- Resulting Unemployment?
25.

The Chief Minister said in the House of Assembly that the MOD ‘has an

ambition to cease to be a generator of electricity, therefore it does not make the
necessary capital investment in its plant.

The consequences…security of

employment in the MOD Power Station. The Government rests, in the wider
public interest of Gibraltar, even though we sympathise fully with the
inconvenience being suffered by people in the South District…’.
26.

The Ombudsman Office investigated the number of employees in the

ISGS station and found that approximately 57 people were employed as at 29
March 2001. The Ombudsman pointed out that from the investigation of the case
it was clear that issues relating to the environment and health of people in the
south district of Gibraltar, were, amongst other considerations, being overridden
by those relating to what could result in the way of unemployment, as a
consequence of the shut down of the ISGS station. The Ombudsman expressed
the view that putting in jeopardy the jobs of some 57 workers was a very serious
matter indeed. Similarly, maintaining a situation which could well be having
detrimental effects on the health of residents of the south district and the
environment was perhaps an even more serious matter.
27.

The Ombudsman concluded that the MOD should not be allowed to

perpetuate a breach of the law at any cost, nor should GOG excuse itself from
expending the monies necessary to abate the noise nuisance occasioned by
OESCO on the basis that the expenditure would be largely wasted unless MOD
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were to agree to incur a parallel level of expenditure on ISGS. Neither OESCO
nor MOD should be above the law, especially so in matters concerning health and
the environment.
Noise Levels
28.

The Ombudsman was of the view that the Agency must serve a noise

abatement notice on both OESCO and the ISGS power stations in compliance
with its statutory duty to do so under the pertinent provisions of the Public Health
Ordinance.
29.

The Ombudsman was of the opinion that in the event that the courts

determined that ISGS enjoyed Crown Immunity from suit given it is owned by the
MOD, the Agency should be in a position to investigate standards applied by the
MOD to power stations abroad and compare these with standards of the ISGS in
Gibraltar. Where such a comparative analysis may conclude that standards of
ISGS Gibraltar fall short of those applied in other jurisdictions, a Complaint
should be filed at the MOD’s Head Office for them to rectify the position in order
to bring the ISGS station in line with standards in UK.
Pollution Levels
30.

From the Agency’s advice to the Hon Minister for the Environment with

regards to air quality monitoring by the authorities, the Agency had been
monitoring for sulphur dioxide and suspended particulates since 1974. This type
of monitoring, equipment used, number of stations etc was perfectly adequate at
the time and similar to that in use in UK and elsewhere. However in 1995 the
Public Health (Air Quality Standards) Rules were published transposing EEC
Directives 80/779/EEC, as amended by 89/427/EEC, 82/884/EEC, 85/203/EEC
and 92/72/EEC. The Rules set limit values for sulphur dioxide, suspended
particulates, lead, nitrogen dioxide and ozone and required GOG to set up
monitoring stations to measure concentrations of these pollutants in the
atmosphere. These Rules were not implemented as nobody was designated
nor were any funds provided for this purpose at the time of their publication.
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31.

In the Ombudsman’s opinion GOG/ the Ministry for the Environment

should officially designate the Agency or other authority as the pertinent authority
for the monitoring of and measuring of concentrations of pollutants under the
1995 Public Health (Air Quality Standards) Rules as amended by the pertinent
Directives.
32.

The Agency found that the estimated cost of purchasing and running of

equipment capable of monitoring the pollutants would be in the region of £95 £100,000 for the first year and £27 - £30,000 for subsequent years and that this
would (1) assist in the investigation of complaints related to the ISGS and
OESCO stations, (2) produce detailed information on the environment which
is at present unavailable and (3) allow the Agency to comply with local legal
and EU monitoring requirements. GOG had previously considered the funding
of such monitoring equipment but decided that funds would be unavailable during
the financial year 1999/2000.
33.

The Agency ought then to begin immediate monitoring of parameters

required to comply with all pertinent EU Directives with regards to atmospheric
pollution, monitoring with particular emphasis on those parameters that can have
potential grave health implications (e.g. PM10 and PM 2.5 potential carcinogens).
General Recommendations
34.

The Ombudsman recommended that GOG should take immediate steps

and introduce the necessary mechanisms to prevent any further misleading
information being given to the general public, as has most evidently had been
happening all this time; and that
35.

The Agency should guarantee free access to information in accordance

with the Public Health Freedom of Access To Information on the Environment
Rules 1992. The Agency has failed in complying with these Rules with regard
the Complainant’s many requests for information.
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36.

The Ombudsman informed the Complainant and duly closed the

investigation.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/195
COMPLAINT AGAINST THE ENVIRONMENTAL AGENCY OVER ERRORS
IN REGISTERING PREMISES
1.

The Complainant felt aggrieved because when she took over the

management of a nursery/play-group, the premises were legally licensed for the
purposes of preparing food for the children that attended the playgroup. However,
upon inspection, the Environmental Agency (the Agency) informed her that the
premises contravened certain aspects of the Food Hygiene Regulations.
2.

The Complainant took over the business from her sister and changed the

name. The exchange was done over a weekend, the business was never closed,
and there were no alterations done to the premises. This subsequent change of
name and management prompted the Department of Education to request the
Environmental Agency to inspect the premises.
3.

The Agency’s inspection showed that the premises were contravening the

Food Hygiene Regulations in that the kitchen communicated directly with the
toilets and an intervening ventilated lobby should be provided as, otherwise,
offensive odours could penetrate into the kitchen.
4.

The Complainant questioned why the premises had been given a

Certificate of Registration in 1997 and why the requirements seemed to have
changed 3 years later. The Complainant wondered if the law was applied to the
establishment or the person running it.
5.

On inquiry from the Ombudsman, the Chief Environmental Officer stated

that the premises were first inspected by an Environmental Health Officer on 24
February 1997 and two days later the Department of Education was provided with
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an interim report on the condition of the premises as they were still not being used
as a playgroup and a number of additional amenities had to be provided. In
August 1997 a further inspection was undertaken and a report submitted to the
Department of Education as the additional facilities had been provided. The
occupiers of the premises also applied for registration of the premises under
Section 15 of the Food and Drugs Ordinance on 12 August 1997 as they intended
to prepare and serve meals for the children attending the playgroup. The premises
were inspected and registered by the Agency on 9 September 1997.
6.

On 27 June 2000 the Department of Education requested a further

inspection of the premises as there had been a change of ownership. It was as a
result of this inspection that the contraventions of the Food Hygiene Regulations
came to light.
7.

The Health Officer who

originally inspected and registered
the premises was contacted to see
whether he could clarify the
situation. It was agreed that this
Health Officer would re-visit the

The Ombudsman concluded that, in spite
of the apparent maladministration and the
Complainant’s

plight,

she

(the

Complainant) still had a legal duty to
comply with the requirements being made
by the Agency.

premises and explain the situation
to the Complainant. Because of the intervening Christmas festivities, this
inspection was delayed till 11 January 2001. The Health Officer then visited the
premises and spoke with the Complainant. He explained the position with regards
to the law and its requirements and that there had apparently been an oversight on
his part when registering the premises in 1997 in that he had not required an
intervening lobby to be provided in the circumstances of these premises. He also
explained that just because this had happened, it did not mean the situation was
now acceptable and that we were legally obliged to seek compliance with the law
and correct this situation. He apologised for any inconvenience his actions may
have caused.
8.

The officer concerned in the inspection and registration of these

premises under the Food and Drugs Ordinance in 1997 is well qualified,
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experienced and very thorough in his work. He could offer no explanation for his
not requiring the provision of the intervening lobby at the time and could only
attribute this to an unfortunate and inexplicable oversight on his part. The fact that
such a requirement was not made in 1997 however was no excuse for continuance
of the unsatisfactory situation. Regulation 14 of the Food Hygiene Regulations is
clear in its requirements which are designed to protect food against the risk of
contamination and is particularly important in instances such as this where there is
a very susceptible risk group. There is a clear obligation on persons handling food
to comply with the requirements of the law. The Agency was therefore bound to
press for compliance.
9.

The Ombudsman requested further information from the Agency as to the

number of times the premises in question had been inspected, and approved as
meeting the necessary requirements, between the registration date, i.e. 9th
September 1997, and the 4th July 2000, when the premises were inspected by a
Senior Environmental Health Officer, at the request of the Department of
Education and found to be contravening the Food Hygiene Regulations.
10.

The Agency stated that between the 9th September 1997 and the 4th July

2000, the premises had been inspected in the 16th October 1997, 17th April 1998,
20th October 1998, 23 April 1999, 27th October 1999 and the 17th April 2000. All
these inspections had been undertaken by an assistant Environmental Health
Officer and were routine inspections designed to check on cleanliness,
overcrowding, safety, etc. The premises were found satisfactory on all occasions
except the last one when a couple of defects were noted. As a result of this a letter
was sent pointing out that the roof over the water closet was defective and leaky
and that there was no hot water supply at the wash hand basin and sink.
11.

The Ombudsman held a meeting with the Chief Environmental Health

Officer (CEHO) where he expressed his concern at the situation that had arisen as
the result of the Agency’s oversight, spanning a period of two and a half years.
The Ombudsman explained the Complainant’s plight, in that she had invested in
the acquisition of the business in the belief that the premises were fit for the
purposes of the kind of business being operated there from and was now faced
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with the fact that she had to undertake certain works in order to comply with
existing regulations.
12.

The CEHO stressed that he very much regretted the hardship being caused

and that the Agency was prepared to assist the Complainant as best they could,
especially in allowing her an extended period of time in which to complete the
necessary works.
13.

The Ombudsman had previously contacted the Business Advisory Unit to

enquire whether there was any scheme available to assist the Complainant. The
Head of the Business Advisory Unit was invited to attend the meeting between
the CEHO and the Ombudsman, where it was agreed that he would meet with the
Environmental Health Officer concerned in order to asses if the Complainant’s
case fell (and was viable) within any of the schemes available.
14.

The

Ombudsman

concluded

that,

in

spite

of

the

apparent

maladministration and the Complainant’s plight, she (the Complainant) still had a
legal duty to comply with the requirements being made by the Agency.
15.

The Ombudsman wished to put on record the Agency’s cooperation at all

times with this investigation and their positive attitude in assisting the
Complainant.
16.

With these comments, the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/239
COMPLAINT AGAINST THE ENVIRONMENTAL AGENCY FOR ITS
FAILURE TO SERVE AN ABATEMENT NOTICE
1.

The Complainant felt aggrieved at the Environmental Agency’s failure to

serve an abatement notice.
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2.

The Complainant is a home-owner, having purchased property in a private

estate. For the past nine years, she had experienced recurring problems in her flat
due to water penetration.

In spite of continued efforts from the estate’s

management company and the complainant herself, neither the developer nor the
contractors engaged by the private estate had managed to remedy the problem
effectively.
3.

In June 2001, the Complainant contacted the Environmental Agency in the

hope that an abatement notice would be issued. However, in a letter dated 15th
June 2001, a Health Inspector informed her that an abatement notice could not be
served. The reason given for this was that an abatement notice can be served only
in circumstances where there is an existing nuisance. Although in the letter it was
acknowledged that the Complainant’s dwelling showed damage that could have
been caused by damp and water penetration, it was stated that this was not
sufficient to constitute an existing nuisance.
4.

Clearly, this reasoning put the Complainant in a difficult position. It was

unlikely that in mid summer, her flat would suffer from much damp and water
penetration. She would have to wait until the winter months, and until her flat
suffered further damage, before an abatement notice would be served.
5.

However, the Environmental Agency pointed out that although the

Complainant had been suffering problems due to water penetration for nine years,
these were brought to the Environmental Agency’s attention for the first time in
May 2001. Since that date, a Health Inspector visited the complainant’s flat. The
Health Inspector observed that the only visible sign of water penetration was a dry
damp patch, from which it was not possible to ascertain whether a problem still
existed with water penetration.
6.

In situations where the serving of an abatement notice could lead to court

proceedings, the Environmental Agency must ensure it has sufficient evidence of
an existing nuisance – evidence that would stand up in court.

The Chief

Environmental Health Officer, stated that the correspondence that had passed
between the Complainant, the developer and the contractors as from 1997 would
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not suffice for these purposes. For this reason, it was not possible to serve an
abatement notice in the Complainant’s case. However, it was assured that as soon
as the Complainant experienced problems with water penetration and this was
verified by a Health Inspector, an abatement notice would be issued.
7.

Section 82 (1) of the Public Health Ordinance (Ord. 1950 No. 7) states the

following:
“Where the Government are satisfied of the existence of a statutory
nuisance, they shall serve a notice (hereinafter in this Ordinance referred
to as ‘an abatement notice’) on the person by whose act, default or
sufferance the nuisance arises or continues, or, if that person cannot be
found, on the owner or occupier of the premises on which the nuisance
arises, requiring him to abate the nuisance and to execute such works and
take such steps as may be necessary for that purpose:
Provided that(a) Where the nuisance arises from any defect of a structural
character, the notice shall be served on the owner of the
premises;”
8.

Clearly, it is section 82 (1) (a) that is pertinent in this case.

The

Environmental Agency would not be able to serve the abatement notice on the
developer.

The abatement notice would have to be served on the estate’s

management company. The management company would then have to appeal the
serving of the abatement notice and involve the developer in the proceedings.
9.

As such, court proceedings would have to be commenced in order to make

the developer carry out the necessary repairs.

It is on this basis that the

Environmental Agency would require direct evidence as to the existence of a
statutory nuisance.

This appears to be reasonable – in order to support the

Complainant’s case in court it would be necessary for the Health Officers
themselves to give evidence as to damage caused by water penetration.
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10.

The Ombudsman concluded that there had been no maladministration on

the part of the Environmental Agency, and closed the case.
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CASE SUSTAINED
RECOMMENDATION(S) MADE
AND PENDING IMPLEMENTATION
CS/3
COMPLAINT AGAINST A CONSULTANT AND THE DEPARTMENT OF
ORTHOPAEDIC AND TRAUMA SURGERY AT ST. BERNARD’S
HOSPITAL FOR ALLEGED CLINICAL MALPRACTICE AND FOR
DELAY IN OBTAINING A REPLY FROM THE ADMINISTRATION OF
THE GIBRALTAR HEALTH AUTHORITY
1.

The Complainant felt aggrieved at the way she claimed her clinical case

had been allegedly mishandled by the Orthopaedic Consultant at St. Bernard’s
Hospital, which resulted in the Complainant having to seek medical assistance in
Spain at her own expense. She also complained about the delay in obtaining a
reply from the administration of the Gibraltar Health Authority.
2.

On 21 April 1999 the Complainant made available to the Ombudsman a

copy of a letter dated 21 April she had sent to the Hospital Services Manager to
lodge a complaint regarding the way she had been treated by the Orthopaedic
Consultant at St. Bernard’s Hospital.
3.

The Complainant who at the time was a single mother with a three-year

old daughter explained in her letter to the Hospital Services Manager that she had
had a back problem for the past twelve years due to a prolapsed disk which she
said had been confirmed by a C.T. scan in Spain.
4.

The Complainant said that her G.P advised her that the only solution was

an operation as all other medical treatment including physiotherapy had been
given to her without success. She claimed that at that stage her condition had
deteriorated so much that the only way she could walk was with the aid of
crutches. On 17 February 1999 she was admitted to St. Bernard’s Hospital. When
she was seen to by the Consultant Orthopaedic and Trauma Surgeon, he allegedly
became very rude when the Complainant showed him the scan that had been
privately done in Spain. He is alleged to have referred to the scan as “being a
load of rubbish”. He was alleged to have asked the Complainant how much she
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had paid to have the scan done. When told, he was alleged to have said “You
should have come to me first, paying for a private visit.”
5.

The Consultant then arranged for the Complainant to have another scan in

Algeciras. Once this was done, the Complainant was put on traction, but she said
that this had to be removed after twelve hours as the pain on her back was
unbearable. She spent two weeks and three days in Hospital after which time, the
Consultant allegedly told her that she was bringing the pain on herself and that
she was too young to be operated on. She claims that she was then discharged
without any kind of treatment whatsoever.
6.

The Complainant further explained that within some three days after being

discharged from St. Bernard’s Hospital her condition had allegedly deteriorated
so much that she was bedridden. It was then that she went to Spain for a second
opinion. She says that on examining her the Orthopaedic Surgeon in Spain
confirmed her GP’s original diagnosis which was that the only solution to the
problem was by having an operation. The Complainant said she had to borrow
£4,000.00. She was then operated upon by the Surgeon in Spain. The operation,
she claims, improved her clinical condition. She handed in a claim for the
£4,000.00 she had spent on the operation to the Hospital Services Manager
together with her letter of 21 April 1999, but she never received a reply.
7.

On 27 April 1999, the Ombudsman replied to the Complainant’s letter and

said that he would be looking into her complaint some time in August if by that
time it had not been resolved.
8.

On 3 September 1999 the Complainant wrote to the Ombudsman

informing him that she had had no substantial reply from the Hospital Services
Manager of the Gibraltar Health Authority Complaint’s Procedure (‘GHACP’)
other than a letter of acknowledgement.
9.

After repeated telephone conversations, on 3 February 2000, the

Ombudsman wrote to the Hospital Services Manager expressing his concern at
the time being taken by the ‘GHACP’. He put it to her that in deference to the
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‘GHACP’ he was reluctant to investigate the complaint himself and asked how
much longer the investigation of this particular complaint would take. The
Ombudsman copied his letter to the Minister for Health.
10.

On 15 February 2000, having had no reply to his letter of 3 February 2000,

the Ombudsman wrote again to the Hospital Services Manager expressing his
concern at her delay in replying and requesting an answer by not later than 25
February.
11.

On 17 February 2000, the Hospital Services Manager replied to the

Ombudsman only to say that she had written to the Consultant on 8 May 1999 and
had had no reply from him. She explained that the extensive delay by this
consultant in answering requests for comments to complaints had been discussed
with the Director of Operational Services, who had promised to look into the
matter.
12.

On 25 February 2000, the Ombudsman replied to the Hospital Services

Manager expressing his disquiet to learn that in February 2000 she was still
waiting for a reply from the Consultant to a request she had put to him on 8 May
1999. The Ombudsman expressed the view that it was very serious that the
‘GHACP’ was unable to function in cases such as this because of the Consultant’s
apparent unwillingness to co-operate. The Ombudsman questioned the viability of
a complaints mechanism which failed to function when a consultant could not, or
would not co-operate with it. The Ombudsman sent a copy of his letter to the
Minister for Health.
13.

The Ombudsman also wrote to the Gibraltar Health Authority Complaint’s

Board on 28 February 2000 informing them how the investigation into this
complaint was being delayed because of this Consultant’s lack of co-operation.
14.

By letter dated 22 March 2000, the Gibraltar Health Authority

Complaint’s Board informed the Ombudsman that the Board had approached the
Chief Executive seeking a meeting with the Board of the Health Authority to
voice his concern.
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15.

By letter dated 5 July 2000 copy of which was forwarded to the

Ombudsman, the Hospital Services Manager informed the Complainant that
because of the Consultant’s tight schedule of work the matter had not progressed.
This seemed to indicate that the Consultant had not provided the information
which had been requested from him on 8 May 1999. This, the Ombudsman
pointed out amounted to a delay of fifteen months.
16.

On 19 December 2000, the Ombudsman wrote to the Hospital Services

Manager, informing her that although it had been agreed that he would not
investigate complaints against the Gibraltar Health Authority until all avenues
with the ‘GHACP’ had been exhausted, he had decided, in view this Consultant’s
apparent reluctance to co-operate with her, and bearing in mind that this
complaint was brought to his attention in April 1999, to initiate an investigation
himself.
17.

On January 2001, the Hospital Services Manager verbally informed the

Ombudsman that the Consultant had not contacted her, or answered her letter.
Upon receiving this information, the Ombudsman decided that he could and
should initiate his own investigation.
18.

On 8 February 2001, the Consultant eventually sent his report on this case

to the Hospital Services Manager. He began by stating that it was only after
weeks of searching that the notes of this case were eventually found. He claimed
that this has happened on 6 February 2001.
19.

The Consultant then gave an account of what had happened according to

him. He said that the Complainant was initially referred by a G.P. (name was
provided) not to the Orthopaedic Department but to the Accident and Emergency
Department. In a letter dated 17 February 1999, this G.P. had written that the
patient was suffering from chronic low back pain and had a prolapsed intervertebral disc confirmed by CT scan. The Doctor’s letter, according to the
Consultant, further explained that the patient had been on NSAIDs plus physio,
plus bed rest, but that these treatments had had no effect. He asked that she be
admitted for traction. The Consultant said in his report that the patient was then
APPENDIX 2

Page 128

admitted into hospital on 17 February 1999 and placed under his care. He further
explained that low back pain of fourteen years’ duration seemed to have been the
main complaint. He said that apart from some restriction of left leg SLR, the
admitting Officer found no obvious neurological deficit but carried on the
impression of the CT scan which she had done privately.
20.

In his report to the Hospital

The Ombudsman was of the opinion

Services Manager, the Consultant saw

that

the patient on 18 February 1999, and

submitting the report did constitute

made his first assessment of the

administrative maladministration.

patients’

complaints.

(these

the

enormous

delay

in

are

explained in his report)
21.

On 1 March, the patient was, according to the Consultant, still in pain, but

the MRI scan was still not available for further decision to be made.
22.

On 4 March, the Consultant studied the MRI scan. Based on the clinical

picture, he decided to carry out epidural for her symptom of left leg pain. He also
arranged for the Physiotherapist to educate her about the back care. He also felt
she needed a gynaecological opinion to rule out any cause which might have been
contributing to her back pain.
23.

On 1 May 1999, the patient was referred again to the Accident and

Emergency Department with severe cervical pain, and other symptoms, such as
vomiting. She was again admitted under the Consultant’s care. On examination,
he said that there was no neurological deficit, but that the problem was apparently
of muscular origin. X-rays of the cervical spine were normal. It was then decided
to treat her in a soft cervical collar and she was due to be reviewed four weeks
later.
24.

The Consultant recalls talking to the patient during the course of his

admission. It was then, according to him that the patient had said that she had
been to Spain and undergone surgery. He stated in his report that this had
surprised him. He further stated in his report that from the hospital records it
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follows that she did not attend the follow-up appointment on 24 May 1999, it also
seemed that she did not attend the other follow-up appointment of 12 April 1999.
25.

Referring to past orthopaedic referrals the Consultant said in his report

that there was no record of this patient ever having been referred to the
Orthopaedic Clinic for any of her back symptoms, despite the fact that she had
had symptoms for twelve years and she had not been seen to by any Orthopaedic
Surgeon.
26.

The Consultant referred in his report to a letter from the Manchester Royal

Infirmary, which was addressed to another Consultant at St. Bernard’s Hospital
(name given), saying that he (the Consultant from the Manchester Royal
Infirmary) had given up looking for Scoliosis. The letter from the Manchester
Royal Infirmary further said that there was no indication for any treatment of her
small curve, and affirmed :“This is not something which we would treat and I doubt that anybody would
advise surgical intervention.”
27.

The Consultant mentioned in his report a letter from this other Consultant

at St. Bernard’s Hospital (name given) dated 17 August 1993 addressed to whom
it may concern, stating that the patient suffered from scoliosis, which is a
structural problem which gives rise to episodes of severe back pain which requires
rest and which can be quite disabling.
28.

From the hospital records and his own recollection the Consultant

expressed the following in his report :1)

That there had never been any indication for any surgical intervention,

based on the clinical grounds and the MRI investigation carried out.
2)

That on both admissions under his care the patient was thoroughly

evaluated both clinically and radiologically, and there was never any sign pointing
to any indication for surgery.
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3)

That if this patient had suffered from lower back pain for twelve years, it

was surprising that she had never been referred to the Orthopaedic Clinic for a
proper evaluation and assessment, and these were only done when she was
admitted through the Casualty Department after referral, not from the Health
Centre Clinic.
4)

That he recalled way back in 1993, this other Consultant at St. Bernard’s

Hospital telling him that he had seen a patient with Scoliosis who did not wish to
be seen to in our clinic. The Consultant claimed to have remembered having told
this other Consultant that he had a comprehensive Scoliosis Clinic, monitored by
a certain Consultant (name given) from the Royal National Orthopaedic Hospital,
and that the Consultant treating the Complainant here in Gibraltar would be happy
to evaluate her and arrange her to be seen for Scoliosis here in Gibraltar. The
Consultant affirmed in his report that he was almost certain this was the patient
that this other local Consultant had referred to during the course of their
conversation. If the Complainant was the person being referred to by this other
Consultant she did not avail herself of the benefit of being seen at the clinic. The
Consultant at the time of writing his report was still waiting to hear from this
other Consultant at St. Bernard’s Hospital in case he could remember the identity
of the patient in question.
29.

Referring to the Complainant’s letter of 21 April 1999, the Consultant

stated in his report that he had been sympathetic towards this patient, and had
enquired as to how much she had spent in having the CT scan. He did not know
on whose advice she had had it done.
30.

Referring to the Complainant’s allegation that the Consultant had told her

she should have come to see him privately, he said in his report that in his 25
years of medical practice he had never asked a patient to see him privately. He
suggested that the Ombudsman could take a statement from both the Sister who
did the ward round with him and also the Senior House Officer, to ascertain
whether the Complainant’s allegations were true or not.
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31.

The Consultant posed the question as to why the Doctor taking care of this

patient did not refer her to him, whereas scores of other patients had had spinal
surgery and other major spinal surgery done at St. Bernard’s Hospital under his
care. He did not find it surprising that in 1993, the patient for some reason,
unknown to him, did not wish to be seen in the Orthopaedic Clinic, which given
the limitations, does, according to him provide a very comprehensive service to
the patients.
32.

The Consultant pointed out in his report that he was sorry the patient had

been put through the unnecessary expense of having to pay a bill for a CT scan,
which he said was an inappropriate investigation of her back problem, when she
was entitled to have had all these investigations done by the Health Authority. He
explained that the same investigation, i.e. MRI scan was done, which according to
him showed degenerative changes in L4-5 and L5-51 but certainly no disc
protrusion that would have warranted surgery.
33.

The Consultant explained that the patient had had her first line of

treatment which was bed rest and traction and instructions by the physiotherapy
and education about back care precaution. The second treatment, i.e. epidural, an
injection of the supraspinatons ligaments, was done during that admission and as
routine. The follow-up treatment that was arranged from the ward, after epidural,
for her to be seen in his Orthopaedic Clinic on 12 April 1999 was allegedly never
kept by the patient.
34.

As regards the patient’s allegation that he, the Consultant, had said that

she was bringing the pain on herself, and was too young to be operated on, he said
in his report that these are words which never escape his lips in medical practice.
35.

Reference the allegation that she was discharged from the hospital without

further treatment, he said in his report this was not so. Instead, the patient had
undergone two major treatments required for a back pain, and what was needed
was a follow-up treatment, which he said she never had because she did not return
to hospital to have them done. The Consultant pointed out to hospital records as
evidence of the patient’s failure to turn up for follow-up treatment.
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36.

He explained in his report that when the Complainant was re-admitted, he

asked her how her back was. It was then, when she allegedly told him she had an
operation done in Spain. He went on to explain that there could have been no
change of the nature that would have demanded surgical intervention. This kind
of surgery was he described, as being un-indicated, and it seemed as if this
Surgeon in Spain had operated on any degenerate disc, as he, the Consultant, had
learned from other patients. He explained that these other patients had had to
return to him some years later with complications.
37.

He urged in his report an independent expert be called and the Spanish

Surgeon be invited to Gibraltar so that this case could be discussed, and the
indication of the operation he performed could be established.
38.

He also explained in his report that if the patient’s symptoms after epidural

had become worse, her G.P. should have contacted him so that her appointment at
the Orthopaedic Clinic may have been brought forward. He refuted the
Complainant’s opinion that the Orthopaedic service at St. Bernard’s Hospital
compared more with those in third world countries.
39.

In conclusion, the Consultant expressed the view that there was no

justification why the Complainant should have undergone disc surgery at two
levels, when according to him it was not indicated. He pointed out that back pain
is not cured by removing disc, and that in his unit in Gibraltar, treatment of
orthopaedic and trauma patients is based on international school of thought which
is certainly a strong influence of British and American School of Thought.
40.

He dismissed the Complainant’s accusation against him for alleged

professional incompetence, and said that if disproved, he would expect an
apology from the Complainant.
41.

The Ombudsman said that the Complainant had lodged her complaint with

the ‘GHACP’ on 21 April 1999, and that it had taken the Orthopaedic Consultant
twenty-one months to issue the report that the Hospital Services Manager had
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requested from him. The Ombudsman observed that the issuing of the report,
albeit after much delay, had presumably been prompted to some extent by him
having written to the Chief Executive of the Gibraltar Health Authority in early
January 2001, informing him that he (the Ombudsman) had decided to look into
this complaint himself since the ‘GHACP’ had seemed incapable of making the
Consultant co-operate.
42.

The Ombudsman was very critical of the ‘GHACP’ which had taken one

year and nine months to obtain a report from a consultant against whom a
complaint had been made by a patient in April 1999. He pointed out that the
present system seems to be inadequate when it comes to the investigation of
clinical complaints and expressed the view that a way ahead must be found to
properly address grievances. He pointed out three possible alternatives which he
said would need to be looked into to decide on the way ahead.
These being :1.

That the existing complaints procedure be properly equipped in the
way of physical resources, and the designated Officer be given the
necessary authority to conduct investigations.

2.

That a totally independent authority equipped with full resources and
authority be set up.

3.

That the Ombudsman carry out all investigations of a clinical nature
himself.

43.

The Ombudsman said that he had been informed by the Minister for

Health that a comprehensive audit by an independent expert from U.K. involving
all practices and procedures, managerial, administrative and clinical was going to
be carried out. In view of this, the Ombudsman said that it would be prudent to
wait for the outcome of this audit (provided it was carried out fairly soon) and
then decide which of the three proposed options would be the most appropriate to
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adopt. He did not rule out the implementation of some other completely new
method, or one comprising one or more of the suggested alternatives.
44.

The Ombudsman concluded that part of the complaint, which involved the

administrative side of it, had been investigated by him, and had been sustained.
He was of the opinion that the enormous delay in submitting the report did
constitute administrative maladministration. However, the investigation into the
main body of the complaint which had been of a clinical nature, still remained
pending an investigation, which he himself might investigate in the future
depending on the decision taken during the coming months.
45.

With these observations and conclusions the Ombudsman ended his

report.

CASE NOT SUSTAINED
CS/243
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY
FOR NOT PERMITTING A STUDENT NURSE TO SEE HIS RE-SIT
EXAMINATION PAPERS
1.

The Complainant felt aggrieved at the School of Nursing’s refusal to show

him his re-sit examination papers.
2.

The Complainant undertook Student Nurse Training. He failed an exam

and claimed that subsequent to obtaining his results, he was allowed to see his
exam paper.

He then attempted a re-sit examination, which he also failed.

However, at that point, his request to see his re-sit examination papers was
denied.
3.

The grounds on which his request to see his re-sit examination papers was

denied were:
a. such action would not be common procedure, and
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b. access to his re-sit examination papers would not assist him in the
future, since he could not take a further re-sit examination.
4.

According to the Gibraltar Health Authority, the Complainant commenced

nurse training in May 1998. The following student intake, which was due to
commence training in September 2000, was to come under the remit of the
University of Sheffield. It was considered best to have both intakes bound by the
same conditions of training and examination regulations, since this would result in
both intakes having the right of appeal.

“Although the Complainant had had
the right to appeal the decision to
discontinue his training on the basis
of procedural irregularity, the time
limit within which he could do so

5.

The

Education

Development

Officer met with Nurse Management, a
Trade Union representative and the May
98 group of students, including the
Complainant.

It is claimed that an

agreement was reached relating to the

had expired.”

procedures that were to be established
regarding the review of student progress and regulations relating to academic
appeals. It was also claimed that the students were written to on an individual
basis outlining the agreement that had been reached with them, requesting that
they sign an accompanying form if they wished to come under the new
regulations. Under the new regulations, the Complainant had no right to see his
re-sit examination papers.
6.

The Procedural Regulations relating to academic appeals read as follows:
“REGULATIONS RELATING TO ACADEMIC APPEALS”
1. A student may apply under these Regulations for a recommended grade
for any module or examination result to be re-considered in the light of
new evidence.
Grounds of appeal
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2. For these purposes, ‘new evidence’ is defined as:
a. procedural error either by the Examiners or during the recording,
transcription and reporting of the examination results;
b. extenuating circumstances which the student was unable to place,
or for valid reasons did not place, before the Examiners;
These are the only grounds on which representations can be made.
Appeals will not be considered against the academic judgement of the
Examiners.
Procedure
3. A student who wishes to place such new evidence before an Academic
Appeals Committee shall apply in writing, setting out clearly the facts
which the student wishes the Committee to consider and showing how
those facts constitute new evidence as here defined in writing.

The

application must be made to the Head of the School of Health Studies
within 10 days of the publication of the examination/assessment result.
[….]
9. At no stage during the appeal process does the student have the
right to see any examination script bearing marks or comments
of an Examiner.”
7.

On 18th October 1999 the Complainant signed a letter which stated the

following:
“I accept the total package in relation to the re-alignment of future formal
examinations/assignments and grading system as outlined to me
personally on the 24th September 1999, a copy of which was handed to
me, and as confirmed in the above letter.”
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Thus, the Complainant had no right to see either his first examination
papers, or his re-sit examination papers.
On the 5th July 2000, the Complainant was sent a letter by the Chair

8.

Board of Examiners. The letter basically stated that the Complainant had failed
his re-sit examinations, and that his training was to be discontinued. The letter
also stated the following:
“The grounds on which you can appeal against this decision was laid out
in the letter dated 1st October 1999, which you signed and accepted. A
third attempt by review and the right of appeal would only be granted on
the grounds of ‘new evidence’ being submitted within ten days of the
meeting of the Board of Examiners.

Any letter of appeal should be

addressed to […] the Head of School of Health Studies.”
9.

Evidently, the Complainant had the right to appeal the decision to

discontinue his training on the grounds of procedural irregularity ; (i.e.) he had
been shown his initial examination papers when the rules of procedure clearly
state that he had no right to see the examination script. However, any appeal
should have been commenced within 10 days of receipt of the exam results. The
Complainant was aware of the limitation period within which appeals would be
allowed, but he did not make any appeal within the 10-day period. At the time of
writing, more than one year had elapsed since the Complainant received his exam
results. The time period within which an appeal would be allowed had expired.
10.

Under the Examination Regulations, the Complainant had no right to see

his re-sit examination papers. Although the Complainant had had the right to
appeal the decision to discontinue his training on the basis of procedural
irregularity, the time limit within which he could do so had expired.

The

Ombudsman concluded that there had been no maladministration, and closed the
case.
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CASE NOT SUSTAINED
CS/269
COMPLAINT AGAINST GIBRALTAR NYNEX COMMUNICATIONS
LTD FOR HAVING BILLED THE COMPLAINANT FOR CALLS SHE
HAD ALLEGEDLY NOT MADE
1.

The complaint related to a telephone bill received for the month of March

2000, whereby the Complainant was charged for telephone calls made to Chile.
The Complainant denied having made such calls, and stated that all the other
family members living at home also denied having made such calls.
2.

The total the calls amounted to was £107.50.

The Complainant felt

aggrieved because every time a statement arrived late at her premises due to
postal delays her telephone connection was cut off, since £107.50 was added to
the sum outstanding.
3.

In addition, the Complainant claimed that in her September 2000 bill, she

was charged for seven calls to Madeira, which she denied having made.
However, she explained that, since the amount charged was very low (the amount
totalled £2.99) she just paid for the calls in order to avoid aggravating the existing
dispute.
4.

In a letter to the Complainant dated 23rd August 2001, Gibraltar Nynex

Communications stated that her complaint had been investigated several times
and that no irregularities had been found on her line. It transpired that the calls in
dispute had been made to a hotline number.
5.

The Customer Services Manager had several points to make on the dispute

in question:
6.

The Complainant’s line had been tested twice for interference. No

interference was found. Additionally, The Complainant was asked if she had a
radio phone, as radio phones are generally more prone to interference. This
possibility was ruled out – the Complainant did not have a radio phone.
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7.

Technicians had physically checked the external wirings and all external

connections on the Complainant’s line. No irregularities were found – everything
was in perfect working order.
8.

The calls in dispute had been made to a hotline. Though the Complainant

and all individuals living in the family home denied having made the calls, the
Customer Services Manager was of the opinion that no-one would admit to
having made such calls.
9.

The method of recording local and international calls was the same for all

customers.

If at any given time a fault occurred it would affect all Nynex

customers. The recording system would not selectively manifest a fault on one
customer only.
10.

Nynex had offered to install an international barring system on the

Complainant’s line, whereby international calls would be barred from her line
unless a code was used – a code to which only the Complainant would have
access. The Complainant refused the offer.
11.

Gibraltar Nynex Communications Ltd sent two fault completion reports to

the Investigating Officer dealing with the Complainant’s case, dated the 22/4/00
and the 11/10/00.
12.

The report dated 22/04/00 confirmed that at 16.24 the Complainant’s line

had been checked and found clear. The report dated 11/10/00 confirmed that at
10.28 the Complainant’ s line had been checked, as well as the external wiring.
Both were found right when tested.
13.

The Investigating Officer examined print outs of the calls in dispute.

Eight calls had been made to Maderia between the 24th and the 31st of August
2000. Though the Customer Services Manager claimed that these calls were also
made to a hotline number (all calls were made to the same two numbers, which
were the same except for the last digit), all eight calls had been paid for. The
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minimum call duration was of 3 seconds, the maximum call duration was of 3
minutes 44 seconds. The aggregate cost of the calls was £2.99.
14.

The five unpaid calls in dispute had been made to Chile, between the 7th

and the 23rd March 2000. All the calls had been made after 11pm at night. The
minimum call duration was of nine minutes, the maximum 34 minutes. As the
Complainant claimed, the aggregate cost of the calls was £107.50.
15.

It seemed to the Ombudsman that Gibraltar Nynex Communications Ltd

had addressed the complaint promptly – the first check on the Complainant’s line
was carried out on the 22/4/00, 22 days after the last disputed call was made to the
Chilean hotline. Even though no irregularities were found, a second check was
carried out in October of the same year, when both the line and the external
wiring were checked. Again, no irregularities were found.
16.

The Ombudsman understood that the subject-matter of this complaint –

telephone calls made to a hotline number, was a delicate issue which should be
dealt with tact and sensitivity. However, he felt that a thorough investigation into
the complaint was impossible, since his office lacked the necessary resources and
technical expertise. It would be impossible to tell whether a fault had occurred
within the complex computer system used to bill clients. On the face of the
matter, the Ombudsman conceded that it seemed likely that all appropriate checks
had been made, and that the Complainant’s line was not faulty. Nevertheless, the
Ombudsman felt he could not draw a definite conclusion as to whether or not
maladministration had taken place.
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CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/185
COMPLAINT AGAINST GIBRALTAR SECURITY SERVICES OVER
THE ISSUING OF PARKING TICKETS
1.

The Complainant felt aggrieved because he had sold and transferred his

vehicle six months prior to making this complaint and, according to official
records, at the time of making the complaint the vehicle was still registered in his
name. As a result of unpaid parking tickets issued to the said vehicle, he had been
summoned to appear in court on two different occasions.
2.

The Complainant sold his car which was paid for on Friday 19th May

2000, but the keys were not handed over until Monday 22nd May 2000, after the
insurance was arranged. The ‘Notification of Change of Possession of Motor
Vehicles’, as per the Traffic Ordinance, was dated Wednesday 24th May, but the
form was not handed in to the Licensing Department until Thursday 25th May.
(This could be confirmed by the receipt for £5 issued on the same day, this being
payment for the transaction of documents).
The First Parking Ticket
3.

On Wednesday 24th May, the new owner of the car was issued with a

parking ticket. This fine was not paid and so, when Gibraltar Security Services
(GSS) issued a reminder on the 16th August 2000 it was sent to the Complainant’s
address (he being the registered owner of the vehicle as per the official records).
This ‘Reminder Notice’ was received on the 17th September, one month after the
date of the letter, and two weeks too late to pay the £5 fine because it had already
been passed for action to the Magistrates’ Court.
4.

On receipt of this letter the Complainant immediately notified GSS who

the new owner of the vehicle was, both by phone and by fax, but was informed
that it was too late and that he would be receiving a Summons soon. The
Summons was issued on the 6th October and he immediately contacted the Royal
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Gibraltar Police (RGP), (as suggested on the Summons). He explained the
situation both by phone and in writing, but the RGP whilst sympathetic and
understanding, informed him that Section 99(7) of the Traffic Ordinance states
that the registered owner of a motor vehicle is responsible for payment of parking
tickets. The Complainant therefore had to plead guilty to being the registered
owner of the vehicle at the time of the alleged offence, in that the Transfer of
Names was not done until a day after the offence was committed, even though he
neither was in possession of the said vehicle, nor did he commit the parking
offence.
The Second Parking Ticket
5.

On the 17th August, there was another parking offence and another parking

ticket duly issued. As the parking ticket remained unpaid, subsequently, a
summons was raised and addressed to the Complainant.
Royal Gibraltar Police
6.

As a result of the number of instances similar to that of the Complainant,

in October 2000 GSS’s Management were informed by the RGP that they should
obtain the information concerning the registered owner of the vehicle directly
from the Licensing Department as their ‘statement of witness’ forms actually
stipulated this. Since that date there have not been any further problems involving
parking tickets issued by GSS. As regards parking tickets issued by the RGP, the
procedure is somewhat similar.
7.

The Principal Secretary informed the Ombudsman that GSS are the

enforcement agency for parking tickets issued by the RGP in addition to those
issued by Traffic Wardens, and has been for at least since the time that GSS had
come under the Principal Secretary’s ultimate control. GSS have always obtained
the information required with regard to registered owners of vehicles from the
primary source of information, namely the Licensing Division of the Department
of Transport, both in respect of the parking tickets issued by Traffic Wardens and
those issued by the RGP. GSS could not therefore accept the statement that, since
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October 2000, there had been no further problems with parking tickets as a result
of the RGP’s intervention.

“Some of the records might not have been

8.

Sometime in the beginning

up to date, yet GSS continued using the

of April 2000, the Licensing

records (or were allowed to use the

Department used to update the

records) to pass the unpaid parking tickets

RGP’s computer records on a

to the Prosecution Department for the

weekly

issuing of summonses.”

Department

basis.
then

The

Licensing

introduced

a

computerisation system and could
no longer update the RGP’s records until they (the RGP) had their own computer
terminal installed in their Control Room.
9.

For a period of time, between early June 2000 and the end of August 2000,

there was an element of disruption to the Licensing Division filing system as a
direct result of the change in computer systems. The new system was not
completely up and running, because of technical problems, until the end of
August/early September, when it again became possible to file and record changes
to the database. Prior to this, changes could not be effected to the old system on
the old computer because the programme was a completely different one. The
reason why the new computer system took some time to come fully into operation
was that certain technical problems were identified when it was intended to bring
the programme into use and these had to be studied and resolved.
10.

The RGP had been requesting the Prosecutor at the Chambers of the

Attorney General not to proceed with the summons and that the parking ticket in
question be cancelled for owners of vehicles who supplied them with evidence of
a vehicle’s change of ownership as is in the Complainant’s case. At the same
time, the RGP were advising those persons that they would still need to comply
with any instructions from the Court and would therefore need to appear at the
summoned date and time.
11.

The Ombudsman was of the opinion that the RGP’s had acted correctly in

advising the Prosecutor to cancel those summonses from owners of vehicles who
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supplied them with evidence of a vehicle’s change of ownership. However, it was
regrettable that the Complainant was still required to appear before the Court even
though he had proved to the RGP that the vehicle was not registered under his
name at the relevant time.
Gibraltar Security Services
12.

The Principal Secretary wrote to the Licensing Department asking them to

ensure that their records were kept up to date in order to avoid a repetition of an
incident of this nature.
13.

The Ombudsman requested the Principal Secretary to write to GSS’s

management, in similar terms as he had written to the Licensing Department. In
reply, the Principal Secretary stated that there was no way that GSS employees
would know whether a record at the Licensing Department was up to date or not.
The incident regarding the Complainant happened at a time when the computers
at the Licensing Department were being upgraded.
14.

The Chief Examiner had assured the Principal Secretary that other than

during this particular period the records at the Department are always up to date.
(It should be noted that many people dispose of vehicles or change address
without notifying the Department and any errors that may occur for this reason
cannot be attributed to the Department or to GSS).
15.

The Principal Secretary accepted that for a period, which did not exceed

three months, it was highly likely that a change of ownership of a vehicle
occurring within that period could not be identified by a Traffic Warden checking
the Licensing Division records.
16.

Once the new computer programme was operating smoothly, the

backlog of filing which was then outstanding was cleared speedily as staff was
authorised to work overtime to address this issue. Since then, as was the case
previously, the Licensing Division records were kept permanently up to date, with
records being entered into the new computer either on the same day or within a
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matter of two or three days.
17.

The system maintained by the Licensing Division was therefore

considered to be working well. The practice of GSS in checking daily against the
Licensing Division records was also the best available up to the time when a
direct computer link was established between the Licensing Division and GSS. A
further direct computer link was established between the Licensing Division and
the RGP, although, at the time of this report, this had yet to be activated by the
Information Technology Department.
18.

The Principal Secretary added that he was of the view that a proper

administrative system existed at the time of the complaint, and indeed it had been
improved since then. The second parking ticket was issued on 17 August 2000
during the unavoidable hiatus which occurred in the system during the
introduction of the new computer programme. A Reminder Notice was issued to
the Complainant by GSS. Had it not been delayed in the post, a summons to
appear before the Magistrates’ Court would not have issued. In fact, the Reminder
Notice was delayed, and a summons issued. GSS cannot be blamed for this delay.
On appearing before the Magistrates’ Court, the Complainant would have had the
opportunity to explain that the summons should be withdrawn and providing the
reasons for this. Had this happened, the Principal Secretary was sure that the
Court would have so ordered. He added that he was of the view that the problems
encountered with the introduction of the new computer programme and the new
system, which were of a technical nature, could not have been foreseen and could
not be attributed to GSS or to the Licensing Division. These were matters beyond
their control, which were addressed as speedily as possible.
19.

Notwithstanding the views expressed by the Principal Secretary, the

Ombudsman was of the opinion that either the Licensing Department or GSS had
been negligent during the period in question as, at least the Licensing Department
(and possibly GSS), must have been aware that due to the computer upgrade
programme, some of the records might not have been up to date, yet GSS
continued using the records (or were allowed to use the records) to pass the

APPENDIX 2

Page 147

unpaid parking tickets to the Prosecution Department for the issuing of
summonses.
20.

The Ombudsman recorded this case as maladministration by, at least, the

Licensing Department.
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CASE NOT SUSTAINED
CS/107
COMPLAINT AGAINST THE HOUSING AGENCY FOR FAILURE TO
ORDER REMOVAL OF ENCROACHMENT ONTO COMPLAINANT’S
PROPERTY
1.

The Complainant felt aggrieved because the Housing Agency (the

Agency), as landlords of his neighbour’s house, had failed to remove part of a
corrugated iron roof, which protruded onto his property.
On the 16th August 1995, an address at Morello’s Ramp, Gibraltar, was

2.

leased for a term of 99 years to the Complainant and his wife for a consideration.
3.

The Complainant applied for outline planning permission for building

works within his property. The Development and Planning Commission (DPC)
approved his application in March 1996, on condition that he liaise with the
Gibraltar Heritage Trust to produce a development that was acceptable to the
Trust.
4.

In May 1998, the Complainant received a letter from the Town Planner

informing him that the DPC had approved his application and that of his
neighbour subject to certain conditions, one of them being that both parties waiver
each other’s encroachment and cross allegations. (The encroachment referred to
regarding the Complainant’s plans was the proposed height of the proposed
building) The Complainant explained that there was no encroachment on his part
because no work had commenced in his property, as he had not been given final
approval by the DPC. The fact was that his neighbour had built on Government
land without DPC approval and the offending roof was still in place.
5.

Given that the Complainant was not willing to waiver the encroachment

onto his land, the Town Planner requested Land Property Services Limited (LPS)
to investigate this matter “so that appropriate action is taken by the Government
as Landlords and the planning authority”.
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By letter dated 8th July 1998, LPS wrote to the Housing Manager stating

6.

that they had been informed by the Complainant that as a result of works carried
out at a laundry site by his neighbour, part of the roof encroached into his
property. LPS then asked the Housing Manager if he would look into the matter
and get the tenant to rectify the anomaly.
Nearly one year later, by letter dated 18th May 1999, the Town Planner

7.

wrote to the Housing Manager inquiring as to whether there had been any
progress on the matter. The Housing Manager was reminded that the building
works carried out by his tenant were done without the requisite building
permission and asked whether his department would accept the works carried out
by this Government tenant or request its removal.

The

Ombudsman

was

of

the

8.

There are two different structures

as

being referred to within the same laundry

landlords for the Complainant’s

site, which need to be considered

neighbours

separately in order to avoid confusion, the

opinion

that

the

should

Agency,
get

actively

involved in this matter by liaising

roof and the enclosed area.

with the Complainant with a view
to seeking a viable solution.
The Roof
9.

This is the subject of the complaint. This roof encroaches onto the

Complainant’s property.
10.

From the information available to the Ombudsman, it would appear that

the offending roof was already in place when the Complainant’s neighbour
proceeded to enclose the wash laundry site. This can be deduced from the Town
Planner’s letter of the 18th September 2000 in reply to inquiries from the
Ombudsman, where he states ‘The application was not in respect of the roof,
which was already constructed.’ The application referred to is the neighbour’s
application to the DPC dated 20th May 1997.
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The Enclosure
11.

The laundry site was opened on the sides and covered by the offending

corrugated iron roof. The Complainant’s neighbour enclosed it using hollow
lightweight bricks. This was done without first obtaining the required building
permission from the DPC.
The Lease
12.

There is no mention in the lease that the property was conveyed to the

Complainant having taken the encroachment into consideration.
13.

On inquiry from the Ombudsman, the Housing Manager stated that when

the lease was granted to the Complainant, the structure in question was already in
existence. He further advised that when Government granted the lease in May
1995 it was never Government’s intention to have the structure removed.
14.

The Town Planner informed the Ombudsman that an application was

received from the Complainant’s neighbour on the 20th May 1997. It involved
requesting permission to enclose an existing roofed structure opened on the sides
by constructing walls using lightweight hollow concrete blocks. Plans were
submitted for approval to the Development and Planning Commission. The
application was not in respect of the roof, which was already in place.
15.

From the evidence available to the Ombudsman, it appeared that the

offending roof was in place at the time when the lease was granted to the
Complainant. The fact was that there was an impasse on this matter, which on the
face of it appeared to be incapable of being resolved.
16.

The Ombudsman was of the opinion that the Agency, as landlords for the

Complainant’s neighbours should get actively involved in this matter by liaising
with the Complainant with a view to seeking a viable solution. The roof (which
runs at an angle) abuts approximately one metre into the Complainant’s property.
This could be remedied, apparently relatively easily, by altering the angle of the
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roof, so that instead of being tilted towards the Complainant’s property it would
be tilted towards his neighbour’s. However, the fact remained that when the
Complainant took possession of the property, the roof was already in place. If the
Complainant had objections to the existing encroachment at the time, he should
have made them known prior to signing the lease for the property.
17.

With these comments the Ombudsman closed the case.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/130
COMPLAINT AGAINST THE HOUSING AGENCY OVER FAILURE TO
PREVENT DAMAGE TO THEIR FLAT CAUSED BY ADJACENT
DERELICT FLAT
1.

The Complainants felt aggrieved because the Housing Agency, as

Landlords for their property, a government rented flat, had failed to protect them
from the adverse effects caused by the abandoned and burnt property adjacent to
theirs. The fire happened on or about the 28th April 1999.
2.

The fire caused extensive damage to the property. The roof was badly

damaged and a tarpaulin was put in place by the Buildings & Works Department
as an emergency measure. The Complainants had to be evacuated and were
accommodated at a local hotel for a few nights whilst an evaluation of the damage
was carried out.
3.

Since then, no more work had been carried out on the roof or any other

part of the damaged property. At the time when this complaint was lodged, the
tarpaulin was in shreds and rainwater freely penetrated the dilapidated property
with the resulting adverse effects to that occupied by the Complainants.
4.

The question as to repairs to the property was tabled at the Land

Management Committee’s meeting held on the 3rd July 2000, with a view of
appointing a surveyor to assess damages and costs.
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5.

The committee decided that Land Property Services Limited (LPSL)

should enquire from Technical Services Department if they could carry out an
estimate and specification for the repairs quickly. If they indicated that they
would take long, then a consultant would be appointed. The Committee also
decided that Community Projects be asked to lay a new tarpaulin on the roof of
the damaged property.
6.

On inquiry from the Ombudsman as to the state of the abandoned

property, the Housing Agency (the Agency) stated that they are tasked with the
administration of Government rented accommodation only. The flats in question
had not formed part of the housing stock for quite some time, and therefore the
Agency was not responsible for their allocation nor was Buildings and Works
responsible for their maintenance.
7.

Regarding the future of the flats, the Agency explained that it was up to

the Land Management Committee to decide whether the building would go out to
tender on a lease basis or revert back to housing stock to be allocated through the
waiting list.
8.

On the 15th June 2000, the leaseholder of the first floor visited the Agency

and signified his intention to hand back his lease to the flat. He was informed that
he should liaise with LPSL.
LPSL provided information as follows:
1 – the ground floor was vacated by the leaseholder on the 31st March 1995. No
formal Deed of Surrender was put in place.
2 – the top floor flat was vacated on the 31st March 1995. No formal Deed of
Surrender was put in place.
3 – The tenant of the first floor flat was still in occupation. Representations had
been made to the Agency to re-house the leaseholder within a Housing Tenancy
with a view of having vacant possession of the building. Once vacant a decision
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could be taken either to put the premises out to tender or pass onto the Agency for
allocation to persons on the housing waiting list.
9.

Given that the property appeared to fall under the responsibility of the

LMC, the Ombudsman informed the Committee of the current position, as per the
information received from the Agency and LPSL, and expressed concern at the
fact that two or possibly three flats had been left vacant for such a long time (at
least, two since 1995 – the Ombudsman was informed by neighbours that the first
floor flat had been vacant since the day of the fire).
10.

The LMC replied by stating

that it had been decided that LPSL
should enquire from the Technical
Services Department if they could
carry

out

an

estimate

and

specification for the repairs quickly.
If they indicated that they would take

The

administration,

with

all

its

substantial resources, had been unable
to

resolve

the

problem

of

the

tarpaulin……..was cause for concern
and amounted to a general lackadaisical
attitude which amounted to general
maladministration.

long then a consultant would be
appointed. Once the issue of repairs was resolved, the flats would be occupied
again.
11.

The Ombudsman sought further clarification from the LMC as to the

future of the property and the LMC replied that the Technical Services
Department had not turned out to be a good option for the production of an
estimate and specification for the necessary repairs. LPSL had been asked to
appoint a consultant to carry out an estimate and specification for repairs.
12.

The Committee also noted the Ombudsman’s concern in respect of the

alleged length of time that the flats had been vacant and would accordingly notify
him as soon as the repairs were carried out, when the future of the property would
be considered.
13.

The Committee also decided that Community Projects be asked to lay a

new tarpaulin on the roof.
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14.

On the 11th October 2000, given that no repairs had taken place nor a

tarpaulin laid on the roof, the Ombudsman wrote to the Minister for Trade,
Industry and Telecommunications giving him an account of events so far.
1 - Technical Services Department & Community Projects
The Technical Services Department did not turn out to be a good option and
LPSL were asked to appoint a consultant to carry out an estimate and
specification for the repairs. A works requisition form was submitted to the
Department of Technical Services. The Chief Executive of the Department
explained that Community Projects was not adequately equipped nor covered in
case of accidents to undertake a job on a rooftop.
He did offer to try to assist by covering the cost of the tarpaulin from their vote.
2 - Minor Works, GJBS
The Minor Works Coordinator firstly informed the secretary, Land
Management Committee, that there were not sufficient funds to allow for
such work, and in any event he felt that this was the responsibility of the
Buildings and Works Department because it affected a Housing tenant.
3 - Buildings and Works Department
The Director felt that this property was not his department’s responsibility and
that furthermore if they did undertake the work it would undermine the position
with regards to the insurance claim. He suggested that Housing should contract
the work out and make the cost part of the claim.
4 – Housing & Treasury
The acting Housing Manager was due to discuss the matter with her Minister and
the Treasury undertook to check the insurance policy to see if there existed
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provision to cover temporary works. At the time of writing this report there had
been no comeback.
15.

In view of the above, the Ombudsman asked the Minister if he would give

the pertinent instructions, as the Complainants should not be made to endure the
next rainy season with the ever-present concern of water penetration into their
house.”
By letter dated 30th November 2000, the LMC informed the Ombudsman

16.

that, to their surprise, the Director of Buildings and Works Department confirmed
that his department would be undertaking the necessary works to fit a tarpaulin on
the damaged roof. The bill would then be passed on to the Secretary of the LMC
for payment under the Ministry for Trade, Industry and Telecommunication’s
‘Subhead 4’.
17.

Approval had been obtained from the Financial and Development

Secretary to use that vote for matters relating to the upkeep of vacant Government
properties. This would take care of an overlooked provision in the short and long
term.
18.

On inquiry from the Ombudsman, the Director, Building and Works

Department stated that when the property was originally damaged by fire, his
department was tasked by the Chief Minister to make emergency repairs to
eliminate any danger and to make the premises waterproof. Permanent remedial
works would be the subject of a claim against the insurers of the building and
would not be carried out by his department. Because of delays in processing the
claim it had been necessary to replace the original tarpaulin, which had
deteriorated. Although reluctant to take on this work because of other pressures,
nevertheless he had to accede to the Chief Minister’s instruction to replace the
tarpaulin. The tarpaulin was therefore replaced to prevent any further ingress of
water.
19.

The Ombudsman wished to highlight the bureaucratic nightmare that this

case had turned out to be.
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20.

It took almost six months since the complaint was lodged with the

Ombudsman to finally get the tarpaulin in place. At the time of writing this report,
LPSL informed the Ombudsman that the necessary plans and documentation to
put the repairs out to tender would be completed in the very near future. There
would then be a need to meet with the loss adjusters before actually putting the
works out to tender.
21.

The Ombudsman concluded that this whole issue brought to the fore, and

was a vivid example as to how a public administration should not function. The
bureaucratic impediments and intricacies were such, and the system so fraught
with shortcomings that he believed that without his intervention, the deterioration
of the Complainant’s flat would have had to get much worse, to their greater
discomfort and chagrin, before they (the Administration) were finally prompted
into action, and this eventuality would have taken a further few years. The
Ombudsman was reluctant to apportion different degrees of blame to the different
departments involved in this whole Kafkian affair, but had to highlight the fact
that the “system” generally had failed the Complainants and the public interest at
large in a lamentable manner. That the Administration, with all its substantial
resources, had been unable to resolve the problem of the tarpaulin and the
question of the derelict and empty premises which had caused the problem in the
first place, was cause for concern and amounted to a general lackadaisical attitude
which amounted to general maladministration.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/153
COMPLAINT AGAINST THE HOUSING AGENCY OVER FAILURE TO
ADEQUATELY ADDRESS RE-HOUSING REQUIREMENT
1.

The Complainants, a married couple with three children, two girls aged

thirteen and fifteen and a boy aged two, lived in a house which had been allocated
by the Ministry of Defence to the grandfather (deceased) of the female
Complainant in 1920/25. The house contained a separate flat, which was occupied
by the Complainant’s mother.
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2.

On the 31st March 1993, the Ministry of Defence, who owned the

property, offered the land to the Government of Gibraltar. This was accepted by
Land Property Services Limited, on behalf of the Government of Gibraltar on the
16th February 1995. On the 29th July 1999 the site was advertised for tender for
development purposes and on the 29th December 1999 it was subsequently
awarded to a private company.
3.

Since its takeover of the premises, Government never regularised the

Complainants’ position as tenants and refused to take any rent. However, rates
have always been demanded and paid. Similarly, there had never been any written
communication with the Complainants.
4.

The Complainants felt aggrieved because the Housing Agency (the

Agency), as landlords for their house, had never written to them regarding their
re-housing, or at all, but had opted to instruct their solicitors to write to them (the
Complainants) with a veiled threat that proceedings would be issued against them.
5.

Over the years the Complainants had invested a great deal of money into

the property. For seven years, while Government refused responsibility of their
house, they endeavoured to fix the property themselves, including costly
alterations to the roof.
6.

The property has five bedrooms, two kitchens, two bathrooms, and two

sitting rooms and was divided in two flats, so that each family could have their
privacy, while at the same time give the constant attention and help that the
Complainant’s mother needed. Considering her medical condition and age the
Complainants asked that her mother be considered for a 2RKB flat in the area
where she had lived in before, and that she should have an extra bedroom so that
the family could take it in turns to stay with her. This request was put to the
Medical Advisory Committee and the Housing Allocation Committee but no
recommendation was made. At the time of writing this report, the Ombudsman
was informed that a flat at Stanley Buildings had been earmarked for the
Complainant’s mother.
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7.

The Housing Agency called the Complainants to a meeting where they

were asked if they were interested in participating in the Edinburgh House draw.
This offer was declined as it proved to be totally inadequate to their needs and
those of the family.
The Complainants next met with the Housing Manager, 11th April 2000,

8.

when they complained that they had not had a written communication from his
department. They were informed that a letter would be forthcoming. However, the
letter tuned out to be from the Agency’s solicitor.
9.

The Ombudsman was of

The Ombudsman decided to close the

the opinion that the treatment

investigation with the proviso that the

that

Complainants

the

Complainants

had

would

be

given

the

received from the Agency was

opportunity to enter into a meaningful

scandalous and showed a total

arrangement with the Agency vis-à-vis their

lack of consideration towards

re-housing.

this family.
10.

The Ombudsman wrote to the Minister for Housing detailing the

complaint and seeking a meeting with him so as to discuss the matter. The
Housing Manager replied to this letter stating, inter alia:
“The fact that at this late stage (the Complainants) have made a
complaint against the Housing Agency at the Office of the
Ombudsman seems prompted by the fact that the Housing Agency
has made offers to them which they have refused. Obviously, the
department cannot be in a permanent position of making offers, in
the hope that one-day they might agree. Consequently, legal action
has been initiated by us in order to resolve the matter.”
11.

This from a department who had not had the courtesy of even

acknowledging these two families as their inherited sitting tenants nor of writing
to them to explain that the property where they had lived all their lives had been
put out to tender and awarded whilst they were still sitting tenants. Further, the
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two meetings which the Complainants had with the Agency had been instigated
by the Complainants. The Complainants stated that there had been no ’offers’ as
alluded to in the Agency’s letter. The only time when there had been an offer was
when they were asked if they wished to participate in the Edinburgh House
allocation draw.
12.

Further, the Agency’s letter stated:
“The offer of a meeting with the Ombudsman to discuss the
Department’s handling of this case is perfectly reasonable, so long
as the occasion is not used as a negotiating process of picking and
choosing vacant available flats or a resolution of the problem that
might contradict the Housing Allocation Rules.”

13.

The Ombudsman was of the opinion that such an uncalled-for comment

illustrated a lack of knowledge as to the function of his Office. The Ombudsman
should not be seen as an advocate or counsel for the Complainant. He must
establish facts, assess them impartially and draw conclusions on the basis of the
facts established. Where the complaint is sustained, the Ombudsman will always
be a strong advocate for the acceptance of his proposal.
14.

The Ombudsman met with the Agency and explained that he was not

acting as the Complainants’ advocate regarding what type of accommodation, or
its location. However, he was of the opinion that they would have to be offered
suitable accommodation and comparable to the one which they enjoyed. The
Ombudsman urged the Agency to write to the Complainants in order to establish
contact with them in an acceptable and reasonable manner. The Agency accepted
this proposal and accordingly, by letter dated 24th October 2000 wrote to the
Complainants “…in the hope that we can make headway in the matter of your reaccommodation.”
The Ombudsman decided to close the investigation with the
proviso that the Complainants would be given the opportunity to
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enter into a meaningful arrangement with the Agency vis-à-vis
their re-housing. The Agency complied.
15.

The Ombudsman wished to highlight that he uses standards which

can serve as guidelines for good government. These standards emanate
from the idea of a ‘duty of care’, which manifests itself in certain accepted
standards for the administrative process and the conduct of civil servants
in relation to the citizen. These include the requirement to act without
undue delay, to provide the individual with relevant information and listen
to his point of view, the need to treat people fairly, to respect human
dignity and to be impartial and helpful.
16.

With these comments the Ombudsman closed the case and

recorded it as a case of maladministration.

CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/159
COMPLAINT AGAINST THE HOUSING AGENCY AND ITS
PREDECESSOR RESIDENTIAL SERVICES LTD FOR FAILURE TO
CHECK THE RENT ACCOUNT FOR CONFIRMATION OF HUSBAND’S
PAYMENT AND THEN REQUESTING SUM OF £1815.10 IN ARREARS
FROM COMPLAINANT
Rent Arrears
1.

The Complainant was aggrieved that Residential Services Ltd had

allegedly advised her over the period of three years, that her rent account was
being credited from her husband’s pension, only to be later advised that no
reconciliation was ever carried out by Residential Services Ltd against the
Treasury Department records and that the last deduction from her husband’s
pension in respect of rent was September 1995.

The Housing Agency

subsequently sought payment of arrears from her in the amount of £1,815.10.
2.

The Housing Agency admitted that its predecessor, Residential Services

Ltd, committed acts and omissions constituting gross maladministration that
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resulted in the Complainant being faced with £1,778.35 of rent arrears. The
Housing Agency accepted that the failure to properly check the rent account upon
the Complainant’s numerous requests for confirmation of payment of rent by her
husband, over a period spanning 3 years, constituted maladministration. The
failure to demand payment of rent arrears from both spouses, being jointly and
severally liable, also amounted to maladministration.

The Ombudsman

recommended waiver of the rent arrears in the sum of £1,778.35.
Change Of Tenancy To The Complainant’s Sole Name
3.

Furthermore, the Complainant’s husband left the matrimonial home and

signed the termination of his tenancy of the matrimonial home. The Housing
Agency refused to accept the termination of tenancy, on the ground that it
required proof of legal separation or divorce. The Complainant’s husband alleged
in his correspondence with the Housing Agency that his wife refused to sign
separation papers.
4.

The Ombudsman’s Investigating Officer (hereinafter ‘IO’) met with the

Housing Manager of the Housing Agency asking why the Housing Agency and its
predecessor had refused to accept the Complainant’s husband’s ‘Termination of
Tenancy Form’ that would have otherwise enabled the Complainant to enter into a
new tenancy agreement with the Housing Agency and her husband be re-allocated
into alternative GOG rented accommodation. The Housing Manager explained
that she required proof of legal separation or divorce before accepting termination
of the tenancy.
5.

The Ombudsman concluded that the Housing Agency could not point to

any legislation, regulation, or policy that required that tenants, upon termination
of their tenancy at their own request, prove to the Housing Agency marital
breakdown by legal separation or divorce. He further concluded this practice/
procedure had in all probability been adopted by the Housing Agency from its
predecessor and that it had been borne out of confusion between cases of
voluntary ‘termination of tenancy’ and the criteria to be applied in cases of

APPENDIX 2

Page 162

‘outstanding applications’ on marital breakdown, with the distribution of points
between the parties on ‘applications for re-allocation of GOG accommodation’.
6.

The Ombudsman was of the view that the ‘confusion’ could be easily

clarified by including in the ‘termination of tenancy’ document a NOTICE
referring tenants to the provisions under Housing Allocation Scheme (Revised
1994), at section 12, that on applying for re-allocation of GOG rented
accommodation, where he/ she has an outstanding application and requests
distribution of points between them, will be requested to provide evidence of the
marriage breakdown by proof of legal separation or divorce.

The Ombudsman recommended that due

7.

The Ombudsman was of

to the fact that the Housing Agency and

the opinion that the termination of

its predecessor should have accepted the

tenancy and the application for re-

Complainant’s husband’s Termination of

allocation of GOG accommodation

Tenancy Form, he should be awarded

must be treated separately. It does

points from the date of application being

not follow that someone who

22 November 1996…….

voluntarily terminates his/ her
tenancy will necessarily make an

application for re-allocation of GOG accommodation given the options of private
rented accommodation or the purchase of property on the open market, etc, in any
event.
8.

The Ombudsman concluded that in cases where the marriage had broken

down beyond reconciliation, it was imperative, especially when children were
involved, that the partners conclude the matters of housing at an early stage,
avoiding the fuelling of what could turn into an acrimonious separation.
Conversely, where there was a possibility of the parties reconciling, that
possibility could be hindered by the existence of a separation agreement. The
Ombudsman was of the view that it could not be morally correct to demand that a
marriage be legally dissolved for the purpose only of removing one of the
spouse’s names from the Tenancy Agreement. If at a future date the parties
reconciled and one spouse had removed his/ her name from the Tenancy
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Agreement, at that time, he/ she could make a new application for joint tenancy- a
more logical solution than the parties having to re-marry!
9.

The Ombudsman recommended and the Housing Agency accepted that the

sum of £1,778.35 of rent arrears should be waived.
10.

The Ombudsman recommended and the Housing Agency accepted that a

tenancy agreement for the matrimonial home should be drafted in the
Complainant’s sole name.
11.

The Ombudsman recommended that due to the fact that the Housing

Agency and its predecessor should have accepted the Complainant’s husband’s
Termination of Tenancy Form, he should be awarded points from the date of
application being 22 November 1996, after being advised of the outcome of this
investigation. The Housing Agency confirmed this would be put before the
Housing Allocation Committee for their consideration.
12.

The Complainant was duly informed and the case concluded.

CASE NOT SUSTAINED
CS/167
COMPLAINT AGAINST THE HOUSING AGENCY FOR DEMANDING
DEMOLITION OF ILLEGAL BUILDING WORKS WHEN SO MANY
OTHERS HAVE BEEN ALLOWED TO STAND
1.

The Complainant felt aggrieved because the Housing Agency (the

Agency) had instructed their lawyers to demand the demolition of an extension to
his kitchen. The extension had been erected within an enclosed terrace, which he
had exclusively used for the last fifteen years.
2.

The Complainant has lived in his present Government accommodation

since the 10th April 1985 with his wife and children. The flat consists of two
rooms and a kitchen. The Complainant alleged (and this was not in dispute) that
when he was awarded this ground floor flat it already had access to an enclosed
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piece of land, directly in front of the kitchen and the bedroom wall. A window
had been converted into an access door to the enclosed terrace. At the time of
being awarded the flat, there already was a corrugated iron roof over this whole
area. At some stage in the last fifteen years, the area was enclosed to a height of
approximately 1.5 metres, using open cement blocks. On the 21st May 2000, the
Complainant decided to fully enclose part of this enclosure in order to extend his
small kitchen. The work consisted of joining the already built wall to the already
existing roof, and was completed in one day.
3.

The Complainant lives in a Government estate known as Alameda Estate.

It is quite common in this estate for those persons who live at ground level to have
appropriated a piece of land directly in front of their flats. These areas have been
enclosed to different specifications and heights and are for the exclusive use of
the dwellings’ tenants. This is also common in other estates and blocks of flats
where the characteristics of the area allow for such encroachment. This has been a
long-standing practice in Gibraltar and it must be assumed that the pertinent
authorities have permitted this practice as no action appears to have been taken to
redress the situation.
Government Policy on Extensions
4.

By letter dated 30th January 1997, the Town Planner confirmed to the

Chairman of the Alameda Estate Tenants Association (the Association) that
Government was adopting a policy decision of not permitting any extensions in
the future. Those tenants requiring extra accommodation would be enticed to
apply for larger accommodation and would be relocated whenever possible.
5.

Given Government’s policy on the matter of extensions, it follows that in

the event of a government tenant applying to the Development and Planning
Commission for building permission under the Town Planning Ordinance for an
extension, this would be denied, even if the project was technically correct, as it
would be in contravention of their own stated policy.
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Town Planning Ordinance
Building Permission
6.

The Town Planning Ordinance provides at section 16 that any person who,

except under the authority of a permit granted by the Commission (the
Development & Planning Commission), and in accordance with such conditions
as may be imposed by the Commission in granting the permit, erects, re-erects,
demolishes or alters any building, is guilty of an offence.
Stoppage Order – (section 26)
7.

Where it appears to the Commission that work is proceeding on any land

in contravention of section 16, or not in accordance with terms of a permit granted
by the Commission, the Commission may issue a stoppage order for the work to
cease forthwith.
8.

The Town Planner issued a section 26 Stoppage Order under the town

Planning Ordinance against the Complainant on the 29th August 2000.
Tenancy Agreement
9.

The Complainant was granted his flat under an agreement signed and

dated the 10th April 1985. Under this agreement, the Tenant agrees, at clause 10,
‘not to make or permit to be made any structural alterations in or additions to the
premises without the previous consent in writing of the Landlord first obtained
and without previously submitting to the Landlord all necessary plans and
specifications for the said additions and/or alterations.’
10.

By his action, the Complainant did not add anything to the premises, he

merely enclosed an already half enclosed area of the plot of land which he had
enjoyed since he moved into the flat. His action consisted of enlarging the
kitchen.
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Alameda Estate Tenants Association
11.

The Ombudsman held a meeting with a delegation of the Association.

They stated that they were opposed to any illegal building works within the estate.
They explained that one of the main problems with monitoring for new works was
that these were often carried out during a weekend and consequently, when they
found out that work had been carried out, such works would have been
completed. The Association, in keeping to their task of caring for the estate and its
tenants, report any illegal work which they become aware of to the pertinent
authorities. To their knowledge, no extensions have been constructed since
January 1997.
Other Extensions
12.

In a general plan of Gibraltar, Alameda Estate runs from North to South.

The entrance to the various blocks is situated at the Eastern flank of the estate.
The whole of this area appears to be well kept and green areas abound.
13.

The same cannot be said of the estate’s Western flank. This is the area

where the Complainant has the enclosure. As well as the Complainant, many
other families have appropriated pieces of land adjacent to their ground floor flats
and constructed all sorts of extensions to their flats. These take the form of
gardens, patios and other types of enclosures. The enclosures have been built to
different heights and specifications. Some have been totally enclosed so that in
fact an extra room has been added to the flat, whilst others have not been totally
enclosed and its tenants have used different methods to demarcate ‘their’ land
such as wire netting, hedges, and brickwork of different sorts.
Recent Cases
14.

The Town Planner informed the Ombudsman that in the recent past,

permits had been refused to two different Alameda Estate tenants who wished to
build extensions. One tenant from that same estate had to demolish illegal works
to an extension, as did one tenant from Varyl Begg Estate.
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Termination of Tenancy
By letter dated 23rd August 2000, the Agency’s solicitors wrote to the

15.

Complainant and informed him that the unauthorised works should be removed
within a period of 14 days. Failure to comply with this request would result in the
Landlords making arrangements to enter the premises with a view to removing the
works; the costs of which would be for the Complainant’s account. In the
alternative, the Landlords would determine the Complainant’s tenancy for breach
of covenant.
16.

The Complainant made

representations to the Minister
for Housing who, by letter
dated 20th September 2000,

The Ombudsman was of the opinion that
since the Alameda Estate Tenants Association
was an active association, committed to the
good upkeep of the estate, the Housing

confirmed that the position as

Agency should enlist their support and

explained

the

endeavour to develop a viable strategy to

Agency’s solicitor was correct.

provide information to all the estate’s tenants

The

on their stated policy…….

to

Minister

Complainant

him

by

informed
that

he

the
was

prepared to wait a further 14 days to be informed whether he (the Complainant)
was going to demolish the work himself or whether he preferred the Building and
Works Department to do it for him, but with costs to his account.
Notice to Quit
17.

On the 25th October 2000, the Agency’s solicitors issued a ‘Notice of

Termination of Tenancy’, (the Ombudsman was unable to ascertain when service
was effected on the Complainant). The Notice required the Complainant to give
up possession of his flat on the 30th November 2000.
Government Policy
18.

As stated above, since January 1997 there has been a Government policy

of not allowing any extensions to flats. This policy decision was communicated to
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the Association in January 1997. By Newsletter No.4 dated January 1997, the
Association informed the tenants at the estate as follows:
“Extensions
The Committee has continued to fight for the policy agreed at the last two
General Assemblies that illegal extensions should not be allowed. Only those with
planning permission from the pertinent authorities should be allowed to stand. We
met the minister responsible last October. He assured us of the Government’s
intention to stop all illegal extensions and building. Government was currently
studying the legal remedies and arrangements and were in process of deciding
clear guidelines. These will be communicated to us for comment at some future
date.”
19.

The Ombudsman wished to highlight that the Association should not be

the sole entity entrusted with communicating Government policy to its members.
If the Government of Gibraltar decided to adopt such a policy, which as
Landlords they are perfectly entitled to do, then it would seem appropriate that
they should have made it widely known. There are many ways of doing this, but
perhaps it could have been done via the Agency’s Building Inspectors or through
the District Wardens, who could have advised all those Government tenants who
live in ground floor flats and have already appropriated a piece of land adjacent to
their flats, that enclosing the area or part of it in order to add an extension to their
flats would not be permitted and immediate remedial action taken in the event of
non-compliance.
Final Assessment
20.

The undeniable fact is that the Alameda Estate is full of all sorts of

enclosures and extensions, giving the impression of being an up-market shantytown. Whether what the Complainant has now done worsens that effect is a matter
of subjective appraisal. However, the Complainant has to accept the consequences
of having carried out illegal building works. The Complainant stated that the
extent of the works was so small that he was not aware that building permission
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had to be sought, and, in any event, what he was doing had already been done
many times over by other neighbours.
21.

The Ombudsman was of the opinion that serving the Complainant a

‘Notice to determine his tenancy’ was a draconian action. By section 18(5), of the
Public Services Ombudsman Ordinance 1998, the Ombudsman is precluded from
questioning the merits of Government policy. However, he was of the view that in
applying that Government policy, the Housing Agency had acted unreasonably in
issuing a notice to determine the Complainant’s tenancy, when it would appear
that they had an alternative avenue via the Town Planning Ordinance.
22.

The Ombudsman was of the opinion that since the Association was an

active association, committed to the good upkeep of the estate, the Agency should
enlist their support and endeavour to develop a viable strategy to provide
information to all the estate’s tenants on their stated policy (which also includes
patios, sheds, corridors as well as the inside and the roofs of the buildings).
However, he wished to encourage the different parties not to maintain the status
quo, as that meant that nobody could do anything to the existing structures, not
even to beautify them.
23.

The Ombudsman took the view that he could not recommend a solution to

the Complainant’s plight. He could not condone the illegal building works carried
out by the Complainant. Neither could he definitely state that the work that the
Complainant had undertaken should be demolished on the grounds that a building
permission had not been sought. The Ombudsman quoted from a letter dated 19th
September 2000 from the Town Planner (in respect of case No.124) where it was
stated, inter alia, in relation to building works which had been carried out without
a permit, (the Development and Planning Commission)… “has decided where the
application merits a favourable decision, to consent to grant a permit irrespective
of the fact that such works have already commenced or been completed”.
Therefore, in appropriate circumstances, the Complainant may have been issued a
building permit even after the works had been completed.
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24.

Possibly, given the circumstances of this case, the appropriate solution

will only be found in a court of law.

CASE NOT SUSTAINED
CS/174
COMPLAINT AGAINST THE HOUSING AGENCY FOR FAILURE TO
ALLOCATE A VACANT FLAT AND FAILURE TO GIVE PROPER
NOTICE WHEN DISPOSING OF STORED CHATTELS
1.

The Complainant lived in a one-bedroom government flat adjacent to that

occupied by his grandmother. Given the characteristics of the building and the
fact that the two flats in question are situated on the top floor of a building, the
Complainant was able to build an extra floor that covered the length of both flats.
Additionally, the Complainant opened an external-facing wall and converted a
piece of land into a terrace and swimming pool. All this was done without any
authorisation from the pertinent authorities.
2.

The grandmother died on the 18th January 1999, and her flat was left

unoccupied. Although they did not make use of the flat as living quarters, the
Complainant and his sister, who at the time was also living in the Complainant’s
flat, placed some personal belongings in the said flat for storage.
3.

On the 17th October 2000, the Agency, as landlords for the property,

decided to empty the flat and duly posted a notice on the door to the said flat.
Allocation
4.

Allocation of Government Housing is done on the strength of applications

and is based on a waiting period, need and a points system. Allocation only takes
place after all the relevant conditions have been met and the requisite waiting
period has elapsed.
5.

The Ombudsman established from a former government minister that

there had never been an undertaking given to the Complainant to the effect that
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his grandmother’s flat would be allocated to him upon the lady’s demise. The
likelihood, the ex-minister explained, was that the Complainant would have been
advised to apply for the flat once it ceased to be occupied. In any event, there
were no records in the Agency that the flat had been ‘promised’ to the
Complainant, nor did the Complainant himself have any proof to substantiate his
claim.
6.

The Agency identified a need to allocate the flat to a homeless person.

Conscious that there might still be chattels stored in the flat, the Agency
proceeded to affix a notice on the flat’s door stating their intention to empty the
flat the following day.
Emptying of Flat
7.

The Agency as landlords for the property were entitled to make use of the

empty flat as per their needs. They identified a homeless person to whom the
empty flat could be allocated, and so needed to empty the flat before its
allocation.
8.

The Complainant’s sister informed the Agency that due to family

problems she and her children had moved in with the Complainant. Since she had
nowhere to store her belongings, she made use of the empty flat and stored her
chattels there. This lady’s housing plight was considered as a social case and,
sometime later, she was duly allocated a flat under the Social ‘A’ category (this
means with immediate effect). On the 13th October 2000, she informed the
Agency that she had removed her belongings from the empty flat.
9.

On the 17th October 2000, at about 5.15 p.m., the Agency affixed a notice

on the door of the empty flat stating that the flat would be emptied the following
day and that any personal belongings should be removed by noon of the 18th
October 2000. The notice further stated that all items remaining in the flat would
be disposed of and that Government would not accept liability for any loss or
damage to any items.
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10.

The Housing Agency, aware that the Complainant might also have had

some belongings in the empty flat, left a copy of the Notice at the Complainant’s
flat.
11.

The following day, when the Agency were about to empty the flat, the

Complainant vigorously complained to officials on site that he had not been given
sufficient notice, or at all, to remove his possessions and that, further, the flat had
been promised to him and should not now be emptied for allocation to another
person.
12.

The Complainant caused a disturbance requiring police intervention,

which lead to his arrest and subsequent court action leading to a conviction.
13.

The Agency stated that the notice was not directed to the Complainant, but

to the public in general. It was only out of courtesy that a note was also given to
the Complainant as the flat had been empty for some time and had never been in
the Complainant’s lawful control.
14.

The Complainant’s version of events was that the notices had not been

posted on the day before the intended emptying of the flat, but that they had been
posted on the same day. Similarly, a notice had been left in his flat sometime after
his wife had left the flat to take his child to school just after 8.30 a.m. The
Complainant stated that if a notice had been left in the empty flat or, indeed, in his
flat it would have been noticed and the appropriate action taken.
15.

The Ombudsman was of the opinion that in the absence of witnesses, he

could not ascertain which of the two versions of events was the correct one.
However, he did ascertain from the Complainant’s file at the Agency that a copy
of the notice had been signed as having been posted at 5.18 p.m. on the 17th
October 2000, i.e. as per the Agency’s version of events.
16.

The Ombudsman considered that he had found no proof to sustain the

Complainant’s argument that he had been assured that the flat in question would
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be allocated to him, nor could he find any evidence to suggest that the Housing
Agency had committed any act of malpractice or maladministration.
17.

With these observations the Ombudsman closed the case.

CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/177
COMPLAINT AGAINST RESIDENTIAL SERVICES LIMITED, AND
LATTERLY THE HOUSING AGENCY OVER FAILURE TO REQUEST
THE PAYMENT OF RENT ARREARS ON TERMINATION OF
TENANCY, AND FAILURE TO INFORM
1.

The Complainant held a number of grievances against Residential

Services Limited, and latterly the Housing Agency as below:
a)

The failure to request payment of rent arrears on termination of tenancy or

at any time at all, from the previous tenant (the Complainant’s estranged partner
and father of two of her children) of the Government (GOG’) rented
accommodation (‘the premises’);
b)

The failure to notify her of the fact that there were rent arrears outstanding

when she took over tenancy of the premises;
c)

Subsequently allocating the previous tenant into a 2 Room Kitchen

Bathroom (‘RKB’) GOG rented accommodation;
d)

Failing to re-house the Complainant and her children into habitable

premises after acknowledging that the premises were unfit for human habitation
as evidenced by the Housing Manager’s letter to the Building and Works
Department and the fact that she was put up in a local hotel on a temporary basis
due to the dilapidated state of the premises albeit failing to make good the
premises in any event;
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e)

Failing to re-house the Complainant and her children after offering her the

accommodation due to their assertion that she was in arrears of rent on the
premises and could not be re-allocated until she had cleared the whole amount of
arrears following GOG policy; and
f)

Reassessing the Complainant’s application and categorising her on the

1RKB list when she is the mother of 3 children, two of whom are aged 8 and 10
respectively and of whom she enjoyed joint custody and access rights, although
the care and control had been granted to the children’s paternal grandmother.
Redress for the Complainant-Rent Arrears-Previous Tenant

The Ombudsman was of the opinion that

2.

the

a letter from the Housing Agency

Housing

Agency

should

check

The Complainant was sent

of)

requesting payment of rent arrears

outstanding rent arrears on any particular

as a condition of re-housing her.

property before accepting a Termination

The Ombudsman was of the view

of Tenancy Form and seek payment of the

that arrears outstanding at the date

arrears by that tenant…….

the previous tenant terminated his

whether

there

is

(any

amount

tenancy (£1305.50) belonged to
him and not the Complainant. The Housing Agency agreed that the Complainant
could no longer be held liable to pay the rent arrears of £1,305.50.
Redress for the Complainant-Complainant’s Rent Arrears
3.

It was confirmed by the Housing Manager that the Complainant enjoyed

rent relief from the commencement of her tenancy of the premises to 15
November 1999 (evidenced by letter from Rent Relief Section of Social Affairs).
However, by letter dated 7 October 1999, approximately 5 weeks earlier, the
Housing Manager had requested that urgent repairs be undertaken on the
premises. The urgent repairs were never carried out and the Complainant suffered
damage to property within the premises and was forced to move out of the
premises due to the water penetration. The Ombudsman concluded that given the
circumstances, rent arrears outstanding from the period 15 November 1999 to the
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date of the Report approximately £150 should be waived. The Housing Agency
agreed to waive this sum.
Introduction of administrative procedures/ policies or practices- Termination
Form/ Rent Arrears
4.

The Ombudsman was of the opinion that the Housing Agency should

check whether there is (any amount of) outstanding rent arrears on any particular
property before accepting a Termination of Tenancy Form and seek payment of
the arrears by that tenant unless an alternative agreement is reached between all
concerned tenants.
Re-allocation of Premises
5.

The Housing Manager confirmed by letter that the Complainant would be

offered the allocation of a 2RKB, in accordance with the Housing Allocation
Committee’s policy for separated/ divorced parents who enjoyed joint custody of
their children but where care and control had been awarded to another party, in
this particular case, to the children’s paternal grandmother.
6.

Notwithstanding the above assurances, the handing over of the key to the

Complainant suffered a further delay when the Complainant informed the Office
of the Ombudsman that she had been informed by the Housing Manager that
before giving her the key to her new accommodation, her estranged partner would
have to be interviewed and a meeting was fixed for the 10 January 2001. This
surprising and uncalled for decision prompted the Ombudsman to write to the
Housing Manager copying the letter to the Housing Minister and the Chief
Secretary, arguing that whatever discussions or measures the Agency embarked
upon to recover the rent arrears, this should not in any way delay the Complainant
from collecting the key to the allocated flat given it had already been established
that she was not liable for these arrears. Three working days after having sent the
letter and after further discussion with the Minister for Housing, the Complainant
was invited to collect her key and sign the Tenancy Agreement. The Ombudsman
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was pleased that the matter had been brought to a satisfactory solution and closed
the case.
The Ombudsman concluded that the following acts/ omissions constituted
maladministration:1. Failing to request payment of rent arrears from the previous tenant at any
relevant time or at all;
2. Allowing the previous tenant to terminate his tenancy of the premises
without payment of outstanding rent arrears;
3. Failing to advise the Complainant at the time she entered into a tenancy
agreement for the premises until she requested re-allocation due to the
dilapidated state of the premises that it was believed, although mistakenly,
that rent arrears were due to be paid by her;
4. Demanding that rent arrears outstanding from the previous tenant be paid
by the Complainant;
5. Refusing to re-house the Complainant until payment of outstanding rent
arrears (that did not belong to her);
6. Failing to follow-up the Buildings and Works Department for it to
urgently refurbish the premises from the date of the Housing Manager’s
letter to the date of the conclusion of this investigation;
7. Offering the Complainant no form of redress;
8. Negligence;
9. Inattention.
7.

The Complainant was duly informed of the above and the case closed.

APPENDIX 2

Page 177

CASE NOT SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED
CS/180
COMPLAINT AGAINST THE HOUSING AGENCY FOR HAVING MADE
AN OFFER OF HOUSING WHICH WAS LATER WITHDRAWN
1.

The Complainants felt aggrieved because the Housing Agency made them

an offer of a flat which was later withdrawn.
2.

On 2 December 1999, the Housing Agency informed the Complainants

that they had been allocated a Government flat. The flat in question was a ground
floor flat which would have greatly improved the quality of life of their fifteenyear-old daughter who suffers from cystic fibrosis, and who was medically
categorised on the “A” list by the Housing Medical Advisory Board. The flat
which was offered to the Complainant and his family was very close to the
Complainant’s daughter’s school and this was one of the things that they claimed
the doctors had recommended.
3.

The family lived, and at the time of writing this report still live, in private

accommodation in a top floor flat (they have to climb approximately one hundred
steps.) The Complainant’s daughter had, and continues to have much difficulty in
climbing stairs. Her illness is such that she suffers from frequent chest infections.
She has to go home every day for lunch, as she needs a special high energy and
protein diet. Treatment for her condition also included physiotherapy at least
twice a day. She has a room of her own but this is clattered with her medical
equipment so that she hardly has the space to move. Another reason why she was
placed on the Medical “A” list by the Housing Medical Advisory Board was
because the Board considered that she needed more space, and more ventilation,
since her room only has a small window.
4.

The Complainant and his wife who are Portuguese nationals had been

living in Gibraltar since 1971. Their two daughters were born in Gibraltar, and it
was due to their daughter’s serious ill health that they applied for Government
housing in 1992. However, because of their nationality, the parents being
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Portuguese nationals, the application was never processed by the Housing
Agency. It seems however that they were never informed of this, hence they were
under the impression that everything was in order and that they were on the
Waiting List. In 1999 they received a letter from the Housing Agency offering
them a Government flat. This offer was made on medical grounds and had
nothing to do with their 1992 application. However, when they went to the
Housing Agency to sort out the paperwork they claimed that the Housing
personnel realized that they were Portuguese nationals and withdrew the offer of
accommodation. Notwithstanding the decision taken, the Housing Agency was of
the opinion that the case merited further consideration. The Complainant was
therefore advised that both he and his daughter should apply for British
registration. The Complainant’s daughter was registered on 31 January 2001, but
her father’s, the Complainant’s application was rejected.
5.

Although the Complainant’s daughter had become a British Dependent

Territories Citizen, she was at the time of being granted British registration only
fifteen years old and because of her age was not eligible for Government housing.
The other members of the family were Portuguese nationals and were not eligible
for Government housing either.
6.

Although it is possible that the

The Ombudsman expressed the view

Housing Agency did commit an error

that the pertinent authorities should

in

the

continue to explore all possibilities to

Complainant that his original housing

try to help this family in obtaining a

application had not been processed,

Government flat which would be

and having later on offered him and his

suitable for their daughter’s medical

family a Government flat, there was,

needs.

not

having

informed

under existing provisions little or nothing that the Agency could have done to
allocate them a flat once they realized that the applicants were Portuguese
nationals. Therefore, there was no act of maladministration in their subsequent
withdrawal of an offer for accommodation, or their refusal to make a new offer.
7.

Although the Ombudsman realized that the Complainant not having been

classified as a permanent resident in Gibraltar was an impediment for him being
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considered for Government housing, he was of the opinion that special
consideration should be given to the child’s acute medical condition, and her
parents’ link with Gibraltar for some thirty years, and the fact that it was their
intention to remain living here. The Ombudsman concluded that being denied
residency and as a consequence of this, Government housing, was deeply
regrettable, although this did not constitute maladministration.
8.

The Ombudsman wrote to the Housing Minister, and later met with him

on various occasions to explore ways and means to try to help this family in
obtaining a Government flat on humanitarian grounds.
9.

There was a genuine willingness on the part of the Housing Minister to

find a solution to this very special problem, yet the avenues explored did not
throw up any positive results.
10.

The Ombudsman concluded that the Housing Agency’s refusal to house

this family did not constitute administrative maladministration, although he
considered that this inability was most regrettable given the special circumstances
of the Complainant’s daughter.
11.

The Ombudsman expressed the view that the pertinent authorities should

continue to explore all possibilities to try to help this family in obtaining a
Government flat which would be suitable for their daughter’s medical needs. The
Ombudsman himself said he would be keeping in touch with those entrusted with
finding a solution to this exceptional case.

CASE NOT SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/182
COMPLAINT AGAINST THE HOUSING AGENCY
EVICTION AND THE WAY IT WAS HANDLED
1.

OVER

AN

The Complainant felt aggrieved at the manner in which the Housing

Agency had dealt with her case of homelessness.
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2.

In November 1999 the Complainant and her fifteen year-old daughter left

the matrimonial home and initially moved in with the Complainant’s mother.
Sometime in February 2000 they moved into the Complainant’s sister’s
Government premises. The Complainant claimed she immediately informed the
Housing Agency about her circumstances. Sometime in October 2000 the
Complainant’s sister left her flat to live elsewhere, and handed back the key of the
flat to the Housing Agency.
3.

As from the time that the Complainant’s sister gave up possession of her

flat she ceased to be a “guest” at her sister’s flat and became a squatter. On the 4th
December the Housing Agency served her with a notice to quit. The Complainant
and her daughter left the premises on 11 December 2000.
4.

The Ombudsman did not dispute

The Ombudsman reflected that if the

the fact that the Complainant and her

Housing Agency thinks that the

daughter

presentation of separation papers is

were

squatting.

The

Ombudsman also concluded that the

essential

Housing Agency had acted correctly in

alleged

ordering them to quit the premises.

requirement be properly regularised

However he expressed disquiet at the

and

way that the Housing Agency had used

Ordinance.

before
case

included

of

investigating

an

separation,

this

into

the

Housing

certain procedures that of demanding separation papers as proof of matrimonial
break-up. He was of the view that the Agency, because of its adherence to this
procedure and on the absence of the separation papers had done nothing to resolve
this problem affecting the Complainant during the period between February 2000,
when she moved into her sister’s flat, to October 2000 which was when her sister
gave up tenancy of the flat.
5.

The Ombudsman pointed out that in cases such as this, when there has

been a split-up in the marriage, and one of the partners abandons the matrimonial
home, and claims to be homeless, the Housing Agency demands that separation
papers be made available in order for them to amend the tenancy records, or as it
happened in this case, to refer the matter to the Housing Advisory Committee. It
seems therefore as if no meaningful action to remedy the situation was taken
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during these some eight months, neither by the Complainant nor by the Housing
Agency, which incidentally only took a decisive stand when it came to issuing the
notice to quit.
6.

The Complainant claimed that she had not been able to obtain the

separation agreement at an earlier date because of the costs involved, this being
£300.00, which for her, in her circumstances was and is a lot of money.
7.

The Complainant also claimed that when she, together with her sister

visited the Housing Agency to inform them of her situation, she was never told
that unless she made available the separation papers, her case would not be
considered by the Housing Agency. She argued that the only relevant information
she was given was that she could not apply for Government housing whilst she
continued living with her sister. She claimed she was never warned that she would
be evicted. Hence when the eviction notice was received, this came without prior
warning and came as a distressing surprise.
8.

The Acting Housing Manager however claimed that this could not have

happened as explained by the Complainant since it is the Agency’s standard
practice to ask for separation papers, and she must have been told of this
requirement.
9.

The Ombudsman felt that this had been a most unfortunate and sad case,

which had adversely affected two very vulnerable persons. The Ombudsman was
of the opinion that under the circumstances, the Housing Agency should have
acted in a pro-active manner. He expressed the view that demanding separation
papers as a prerequisite before considering this case of genuine homelessness was
the wrong policy to follow. He further added that the Housing Agency should
have, at a much earlier stage, involved the Social Services, and their report
presented to the Housing Advisory Committee for their consideration. The
Ombudsman felt that the Housing Agency, through what he considered to be their
unreasonable demands (the submission of separation papers) and their subsequent
inaction in the absence of these papers, failed to remedy the plight of the
Complainant and her daughter, who were later to suffer a longer period of
APPENDIX 2

Page 182

homelessness. The Ombudsman felt that the way the Housing Agency had acted
in demanding a separation agreement and its inaction in the interim was
unreasonable and amounted to an act of maladministration.
10.

The Ombudsman reflected that if the Housing Agency thinks that the

presentation of separation papers is essential before investigating an alleged case
of separation, this requirement be properly regularised and included into the
Housing Ordinance. The Acting Housing Manager agreed with this reflection.
11.

The Ombudsman was of the view that now that the Complainant and her

daughter were no longer squatting, and had submitted a separation agreement to
the Housing Agency, the Agency present their case to the Housing Advisory
Committee, and measures be taken to resolve this case of homelessness as soon as
possible.
12.

With these comments the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/190
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
OFFERING ACCOMMODATION
1.

The Complainant who is a single mother with a three-year-old daughter

was made homeless when her partner threw her out of the flat they were sharing.
This happened in October 1998. Since she had nowhere to go, she moved in with
her parents. The Complainant and her three-year-old daughter had to share a
bedroom with the Complainant’s fourteen-year-old sister. The Complainant’s
daughter suffers from asthma and her medical condition, the Complainant claims,
was made worse by the overcrowding condition of the bedroom. The social
worker who investigated the case submitted a report to the Housing Advisory
Committee.
2.

In April 2000 the Housing Advisory Committee categorised the

Complainant as a social case, and put her on the “B” category list. The case was
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again reviewed by the Committee on 10 October 2000 but no further
recommendation was made.
3.

The Ombudsman met with the Chairperson of the Housing Advisory

Committee and talked about this complaint within a wider discussion on the
criterias used by the Committee to categorise the social cases they deal with.
4.

The Ombudsman was able to ascertain that the Housing Advisory

Committee was now much more stringent in the way that social cases are
categorised and that only exceptional cases where people are on some kind of
personal risk, as for example home violence or abuse, and homelessness where
those affected are literally without a roof over their heads, are categorised on the
“A” list. Other cases which are deemed to be less serious are placed on categories
“B” or “C”. The Ombudsman was also able to ascertain that because under the
new system the “A” list is much shorter, those cases on the “B” list are
incorporated much sooner onto the “A” list than was previously the case under the
old system.
5.

The Ombudsman was of the opinion

The Ombudsman pointed out

that cases of homelessness should all be

that this and similar cases of

treated

genuine homelessness needed

with

the

same

consideration

irrespective of whether they are living with

sensitive

family or friends, or are allegedly living in

consideration.

and

compassionate

the street, although he agreed that it is up to
the Social Services to determine the severity and priority of each case.
6.

He further stated that given the increasing number of social cases, that

Government should consider assigning a social worker mainly and if possible
exclusively for the investigation of social cases.
7.

The Chairperson advised the Ombudsman that this case was to be

reviewed again in February by the Committee.
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8.

The Ombudsman pointed out that this and similar cases of genuine

homelessness needed sensitive and compassionate consideration. He said that
although the Complainant and her daughter had been waiting for accommodation
on social grounds for over two years he could not rule that the Housing Agency
had acted wrongly by committing an act of malpractice because of the delay
incurred so far.
9.

He pointed out that this case, and similar ones needed adequate and close

monitoring, and advised that special attention be given to cases of homelessness
which involve small children. This was, he believed, such a case.
10.

He concluded by stating that although there was nothing else he could at

present comment on, he would nevertheless make it a point of monitoring this
case until its final outcome. With this observation he closed the case.

CASE NOT SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/191
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
BEING ALLOCATED A FLAT
1.

The Complainant, together with her husband owned a flat. Sometime in

August 1997 they separated and the Complainant and her two children moved in
to live with her parents. She then applied for housing on social grounds. However
shortly after, sometime in December 1997 she decided to go to the United
Kingdom to try start a new life and better her situation. In September 1999 she
decided to return to Gibraltar as things had not gone as she had hoped. Upon her
return she made enquiries at the Housing Agency and was informed that because
she had been away from Gibraltar she had lost her position on the waiting list and
would have to re-apply. This she did in September 1999. Because the
Complainant had been away in the U.K. for a year and nine months, and hence
was not a local resident during that time, she was informed that she would have to
have three years of residency before being allowed to apply for Government
housing. She would then, after applying, have to wait another two years in the
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pre-list before being placed on the waiting list proper, and then wait her turn for
allocation. The Complainant felt aggrieved at the prospect of having to wait a
minimum of some seven or eight years before being allocated a Government flat,
given the fact that at the time of bringing this complaint to the Ombudsman, she
and her two children were living with her parents, and the Complainant’s 30 yearold brother. A total of four adults and two children, aged seven and nine all living
in a two bedroom flat.
2.

The Ombudsman was also able to ascertain that notwithstanding the fact

that the Complainant had been away from Gibraltar for under two years and was
not entitled to be considered for Government housing, the Housing Advisory
Committee, presumably not having been aware of this break in residency,
discussed her problem in April 2000and the case was categorised as a social case,
and placed on the “B” list.
3.

The Ombudsman was informed by the Chairperson of the Housing

Advisory Committee that this case was to be reviewed again by the Committee in
June 2001.

The

Ombudsman,

as

previously

4.

The Ombudsman pointed out

stated, suggested that the Housing

that his remit is to look and consider all

Allocation Committee review this

aspects of a case. This means that he has

case

its

to take a wide view of all the

discretionary powers to recommend

circumstances involving a complaint,

the waiving of some or all of its

why this was made in the first place, and

qualifying period.

how it was tackled by the Agency or

and

consider

using

Department

concerned.

The

Ombudsman’s approach goes beyond considering the mere technical, legalistic or
bureaucratic dimensions of a case. He is also concerned and has to consider the
wider human aspects of all cases and to see whether the public administration was
attentive and supportive, in particular towards the most fragile, needy and
underprivileged members of our society. It was within this wide concept that the
Ombudsman had to view the different aspects of this somewhat complex and sad
case.
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5.

The Ombudsman’s first consideration was to point out that the Housing

Agency had acted correctly in deciding that the Complainant would not be
entitled to submit her application for post-war housing until September 2002
when she will have been resident in Gibraltar for three years continuously, this
being a condition of application stipulated in the Housing Allocation Scheme
(revised 1994 ).
6.

However the Ombudsman also wished to point out that it was regrettable

that the Complainant should have to wait until September 2002 to submit an
application for housing on account of her absence from Gibraltar for a period
which had not exceeded one year and nine months.
7.

He was of the opinion that this was a case which the Housing Allocation

Committee might wish to give some further consideration. He suggested that
points to be considered should include the unfortunate circumstances which made
the Complainant and her children become homeless in the first place, the relative
short time the Complainant was away from Gibraltar (one year and nine months ).
The fact that she went to the U.K. to genuinely try to improve her situation, an
attempt which unfortunately failed. The acute overcrowding conditions that she,
her children, and the rest of the family are suffering. The fact that the
Complainant’s father is in poor health, and the fact that under existing rules and
regulations all those involved in this difficult situation would have to endure it for
a further seven or eight years. In view of all these factors, the Ombudsman, as
previously stated, suggested that the Housing Allocation Committee review this
case and consider using its discretionary powers to recommend the waiving of
some or all of its qualifying period.
8.

The Ombudsman reflected that society has changed and is changing

dramatically, and that the patterns and trends that were the established norms
some years ago have largely been eroded. He felt that the establishment must to a
certain degree and within reason reflect and meet these changes and new
challenges. Within the context of this particular complaint the Ombudsman
expressed the view that committees such as those that serve the Housing Agency
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be given the adequate discretionary powers to address cases such as this in a
meaningful and proactive manner.
9.

With these observations the Ombudsman closed the case.

CASE NOT SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED
CS/194
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
BEING RE-HOUSED
1.

The Complainant shared a Government flat with her ex-husband. She

claimed that she was in desperate need for re-housing as her ex-husband is
allegedly a drunkard who allegedly abused her physically and mentally on a daily
basis. She informed the Ombudsman that the Housing Agency had known about
her situation for years but had done nothing to resolve her problem. First of all the
Housing Agency had allegedly informed her that they were unable to assist her
until she got a divorce.
2.

In April 1999, the Complainant divorced her husband and assumed that

the Housing Agency would then be in a position to re-house her. The Ombudsman
contacted the Housing Agency and spoke to the Housing Manager who informed
him that this matter had been looked at by the Housing Allocation Committee
which had decided that once the couple divorced they should each be re-housed
separately in a bed-sitter. The Housing Manager also explained to the
Ombudsman that there was also the question of rent arrears which had to be paid
before the Complainant and her ex-husband could be re-housed.
3.

The Complainant further told the Ombudsman that sometime in early

January 2001 the Housing Agency made its first offer of a bed-sitter to her exhusband. However it seems that he was not interested in the offer made to him. At
the time of bringing her complaint to the Ombudsman, her ex-husband had not yet
gone to the Housing Agency to confirm acceptance or rejection of the said offer.
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The Complainant told the Ombudsman that as far as she could see, her exhusband was not interested in moving into any bed-sitter that might be offered to
him, and it seemed he was blocking her own re-housing, and perpetuating her
unbearable present situation. The Housing Agency by letter dated 5 February
2001 informed the Ombudsman that the Complainant’s ex-husband was offered a
flat in October 1999, which he did not accept. He was then offered another flat in
December 2000, which at the time of writing this report he had not even viewed.
4.

The Ombudsman viewed this complaint with much concern and disquiet.

He was of the opinion that the Housing Agency, which seemed to have known for
quite some time of the situation as explained by the Complainant should have
referred the matter to the Housing Advisory Committee and asked them to
investigate the alleged abuses. The Ombudsman found it very strange that this
course of action had not been taken by the Housing Agency. During the course of
a meeting held with the Housing Manager, the Ombudsman was told that the
Housing Agency was not aware that the Complainant’s personal problems with
her husband and later ex-husband were as acute as she claimed.
5.

On a subsequent meeting that the Ombudsman held with the Housing

Manager, the Ombudsman was informed that the Complainant had been offered
one of the flats that her ex-husband had rejected. However, she refused it and
instead expressed her preference for an allocation at Varyl Begg Estate, near her
place of work.
6.

The Ombudsman felt he had to express his concern at the fact that this

case had not been taken to the Housing Advisory Committee at an earlier stage.
He took note of the fact that the Housing Allocation Committee would be making
another offer if and when an adequate bed-sitter became available, if possible at
Varyl Begg Estate. The Ombudsman asked the Housing Agency that he be
informed when the Complainant was re-allocated. He then closed the report.
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CASE NOT SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/196
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
RE-HOUSING
1.

The Complainant who is thirty-one years old lives in a 3 RKB with his

parents and brother. He applied for housing thirteen years ago and at the time of
writing this report he was seventh on the 1 RKB list with 26,250 points. His
complaint was that although he had, for a considerably long time been amongst
the top ten on the list, he had never made it to the top and was not allocated a flat
because he was forever being overtaken by cases which were more deserving and
had greater priority than his. The Complainant accepted that priority had to be
given to those cases which deserved it, and he, on account of this had for years
patiently waited for his turn. However he argued that despite this consideration he
also deserved to be housed sometime, given the number of points accrued and the
many years he had been on the waiting list.
2.

The

Ombudsman

The Ombudsman expressed the view that……

investigated the case, and

applicants who have been on the housing

scrutinized what allocations

waiting list over ten years, and stand no chance

had

between

of being re-housed because other applicants

February 2000 to February

overtake them, should be made an offer,

2001, which had overtaken

provided they have been amongst the ten top

the Complainant on the list.

applicants for a maximum of two years and

The Ombudsman was able to

have had their chances thwarted by fifteen or

ascertain that during the past

more applicants from other lists.

been

made

twelve months twenty allocations had been made, eighteen of which had resulted
in the Complainant not getting to the top of the list and thus being re-housed. A
breakdown of these allocations revealed the following :•

2 allocations from the 1RKB List. (Where Complainant is)

•

1 allocation made by Housing Allocation Committee.

•

4 allocations from the “A” Medical List.
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3.

•

2 allocations - approved exchanges.

•

3 allocations - pensioners exchanges.

•

5 allocations from the 2 RKB List.

•

2 allocations – decanting.

•

1 allocation from the Social List “A” Category.
The Ombudsman was satisfied that the Housing Agency had acted

correctly in all its allocations, that is the Ombudsman did not find that the Agency
had acted wrongly by giving preference to any of the above-mentioned allocations
which had deprived the Complainant from obtaining an allocation in spite of
being so high up on the List.
4.

The Ombudsman pointed out that the Housing Agency was following

established policy. However, he expressed the view that the Agency should
consider introducing an appropriate change in the system so that applicants who
have been on the List over ten years, and stand no chance of being re-housed
because other applicants overtake them, should be made an offer, provided they
have been amongst the ten top applicants for a maximum of two years and have
had their chances thwarted by fifteen or more applicants from other lists.
5.

The Ombudsman concluded that this change in the allocation policy would

introduce an element of fairness into the system, which he said was lacking at the
moment as evidenced by this particular complaint.
6.

With this the Ombudsman closed the case.

APPENDIX 2

Page 191

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/201
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
RE-HOUSING AND FOR HAVING BEEN TAKEN OFF THE WAITING
LIST
1.

The Complainant claimed he had applied for Government housing some

fifteen years before. At the time of applying he was eighteen and living with his
mother, who had for many years suffered from a thyroid glandular condition
which had made her so overweight that she could hardly move around her flat and
could not go outdoors. During many years the Complainant had looked after his
mother, but the stress of an alleged difficult personal relationship with her
compelled him to try find alternative accommodation. At some stage, and whilst
allegedly waiting to be offered housing accommodation, he rented a flat in the
private sector. However he claims that because he was always a low wage earner
he had to struggle financially to pay high private sector rents. He later left his
private accommodation and took up residence with his girlfriend. It was at this
juncture when the Housing Agency offered him a pre-war flat which needed some
work done to it. (a lot of work according to the Complainant) It was offered to
him on condition that he would refurbish it.

The Ombudsman suggested that the
Housing Allocation Committee consider
reinstating the Complainant on the

2.

However, at the time he was

in full time employment, and living
with his girlfriend, so he turned

waiting list for post-war housing as from

down the offer and asked to be

July 97 being the date when he had

allocated into a post war flat. The

originally applied for post-war housing

Complainant was then taken off the

but later cancelled by the Housing

list, but he was not informed. He

Agency when he took up residence with a

seems to have found out about this

previous girlfriend.

some two months later when he
ended his relationship with his

girlfriend, took up residence again in the private sector, and made enquiries at the
Housing Agency as to his position on the waiting list. He claims that he was then
verbally told that he had been taken off the list some months before and that he
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would have to apply again. He subsequently felt aggrieved at the way he claimed
he had been treated by the Housing Agency.
3.

The Ombudsman was able to ascertain that whereas the Complainant

thought he had been on the waiting list for post-war accommodation for some
fifteen years, that seemed not to have been the case. The information obtained by
the Ombudsman indicated that the Complainant had been categorised as a social
case, and that at different stages over the years, changes in the Complainant’s
personal circumstances had had a direct bearing on the Complainant having been
taken off the list of social cases. The last time that this happened was in April
2000 when he was included in his girlfriend’s address. The Ombudsman
concluded that having been taken off the list without warning and without later
being informed was wrong and constituted an act of maladministration.
4.

The Ombudsman took the view that the Complainant was wrong in

wanting to be reinstated on the social list since at that moment in time he held a
steady full time job, and was again living in private accommodation. He was
therefore neither homeless nor destitute. He would only be considered for
Government allocation on social grounds if his personal circumstances were to
change dramatically.
5.

The Ombudsman was of the opinion that there was a fundamental aspect

of this case which he found disquieting, this being the apparent lack of action
taken by the Housing Agency to resolve the Complainant’s housing predicament
over the years. The Ombudsman tried to work out a chronology of events to piece
together how many times the Complainant had been on and off the social list
during the fifteen years he claimed he had been on it, and why he had been struck
off on each alleged occasion. Regrettably the Housing Agency was unable to
produce the Complainant’s old file which presumably must have existed at some
stage.
6.

Given the Complainant’s unfortunate and confusing past relationship with

the Housing Agency, the Ombudsman suggested that the Housing Allocation
Committee, notwithstanding the fact that the Complainant had made a new
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housing application on 2 January 2001 consider reinstating him on the waiting list
for post-war housing as from July 97 being the date when he had originally
applied for post-war housing but later cancelled by the Housing Agency when he
took up residence with a previous girlfriend. By letter dated 16 February 2001
addressed to the Complainant, the Housing Agency informed him that the
Housing Allocation Committee in their meeting of 12 February 2001 had agreed
to reinstate him on the waiting list as per his application dated July 1997.
7.

The Ombudsman was pleased with this decision which he considered had

been a fair one and closed the case.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/203
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
ANSWERING LETTER, AND BECAUSE OF THE AGENCY’S REFUSAL
IN ALLOWING A FURTHER EXTENSION
1.

The Complainant, was offered an allocation at Edinburgh House. She

signed her Tenancy Agreement on 27 April 2000, and was, according to
established Government policy, given three rent-free months, during which time
tenants are supposed to move into their new flats. The Complainant was to start
paying rent at her flat at Edinburgh House on 7 August 2000.
2.

Some time in early June (exact date was not given by Complainant) the

Complainant’s father became terminally ill. After a spell at St. Bernard’s
Hospital, he passed away on 27 June 2000. During this time works at the flat first
slowed down and then stopped altogether.
3.

On 17 July 2000, the Complainant wrote to the Housing Agency,

explained her situation, and asked for some more time in which to move to the flat
at Edinburgh House. On 19 July 2000, the Housing Agency acknowledged receipt
of the Complainant’s letter, but did not give a substantial reply. By mid-August,
the Complainant alleges she began to feel concerned at not having received a
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definite reply from the Agency and claimed that at least on three separate
occasions spoke to personnel of the Agency to find out what the position was with
regards to her request for an extension.
4.

On 23 September 2000, that is forty-seven days after the expiry date,

which was on 7 August, the Complainant moved into Edinburgh House. On the
following day after her move into the new flat, that is on 29 September, she
received a letter from the Agency in answer to her letter of 17 July 2000
informing her that she had been given an extra four weeks free rent extension, that
was until 4 of September. It is pertinent to note however that the Agency’s letter
was dated 29 September. Thus, when the Complainant received this letter from
the Agency, twenty-five days had elapsed since the expiry date of the rent-free
period. Therefore, the Complainant was, according to the Agency some three
weeks in arrears, that is from 4 September to 25 September, which was when the
Complainant moved into the flat.
5.

The Complainant felt aggrieved at having received the reply from the

Agency after a delay of two months and some 25 days after the rent-free period
had ended.
6.

The Complainant then wrote to the Housing Manager to lodge her

complaint at what she considered had been the unfair manner in which she had
been treated.
7.

The Complainant also explained to the Housing Manager that she had had

to delay her move into the flat at Edinburgh House on account of a salt-water leak
from the flat above. She further explained that the damage caused to her flat she
had paid herself in order to accelerate the process of moving in. The alternative,
she claimed would have been for Buildings and Works to have done the repairs,
and this would have delayed the whole process much longer. In view of these
considerations, she asked that the Housing Manager reconsider her decision and
start collecting rent as from 25 September rather than as from 4 September.
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8.

On 11 October 2000, the Complainant was informed that her request that

the three weeks of rent be waived had been turned down. She later wrote to the
Minister for Housing asking to reconsider her request. However, the Minister
concluded that the Housing Manager’s decision had been the correct one, and
stood by it.
9.

On commenting on this case the

The Ombudsman expressed the

Ombudsman had to consider the conduct

view that the Agency review its

of both the Complainant and the Housing

previous

decision

Agency.

waiving

the

and

consider

three-week’s

rent

arrears.
10.

The Housing Agency had argued that it had given the Complainant the

same time as everybody else, that was a period of three rent-free months, which
the Agency claimed was enough time for any family to move flats under normal
circumstances. The Agency further argued that it had, in the case of the
Complainant, extended this period another four weeks, this on account of their
special circumstances because of the Complainant’s father’s serious illness and
death. The Agency claimed that other tenants with different personal problems
had also, on request, been given extensions of four weeks. Amongst these were
two tenants whom the Complainant claimed had been given preferential
treatment. The Ombudsman was able to ascertain that the Complainant’s
allegation was incorrect. The Housing Manager said that this complaint had been
seriously looked into, and that the Agency could not concede that the threeweek’s rent from 4 September to 25 September be waived.
11.

The Ombudsman considered that the three months free of rent given by

the Government was long enough to move into a new flat, under normal
circumstances. The Ombudsman also agreed that the extra four week’s extension
was also adequate, given that the Complainant had been unable to occupy herself
with the work in hand during the month of June on account of her father’s illness
and subsequent death. The Ombudsman expressed the view that the Housing
Agency must not, as a matter of policy allow Government tenants to cause
excessive delays when moving into other Government premises. He pointed out
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that excessive delays are unfair on those persons who are waiting for Government
housing. The Ombudsman said that the Complainant, although she had moved
into Edinburgh House on 25 September 2000 had not handed back to the Housing
Agency the key of the flat she had vacated until sometime in January 2001. On
her own admission the delay of nearly four months was because she had
experienced problems with the furniture shop which had delivered the wrong
furniture for one of the bedrooms. The Ombudsman expressed the view that
having delayed handing back the key for almost four months was wrong, and did,
to a certain extent, highlight the Complainant’s disregard for those people on the
waiting list. He expressed the view that this attitude was regrettable and said that
the Agency should not have allowed this to happen, and should take steps to
prevent it from happening in the future.
12.

To conclude, the Ombudsman felt he had to express his concern and

rejection at the apparent ever-increasing tendency on the part of many
Government tenants to benefit from all concessions given by Government whilst
refusing to acknowledge and to comply with their duties as Government tenants.
In this particular case, the Ombudsman agreed that the Housing Agency had given
the Complainant the adequate time to move premises, and had therefore acted
correctly.
13.

The Ombudsman concluded that although the Housing Agency had been

correct in arguing that the Complainant should not have been entitled to the three
extra rent-free weeks she had claimed, he thought it was wrong for the Agency to
have informed the Complainant about the granting of the extension three weeks
after its expiry. The Ombudsman pointed out that this had been unfair and
unreasonable and had amounted to maladministration. He further pointed out that
had the Complainant been given the dateline on time, she might have complied
with it. In view of the above considerations the Ombudsman expressed the view
that the Agency review its previous decision and consider waiving the threeweek’s rent arrears. The Housing Agency did accept the Ombudsman’s
recommendation, and requested the pertinent authority that the three weeks of
arrears be waived.
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14.

The Ombudsman informed the Complainant and closed the report.

CASE NOT SUSTAINED
RECOMMENDATIONS MADE
AND PENDING IMPLEMENTATION
CS/205
COMPLAINT AGAINST THE HOUSING AGENCY FOR ALLEGEDLY
NOT KEEPING AGREEMENT
1.

The Complainant and his wife, and their two daughters aged sixteen and

two, and son aged six, had been living in a Government 2 RKB flat for more than
five years. The Complainant is entitled to a 4 RKB flat and had been on the
Housing Waiting List since May 1997. The Complainant said that in September
2000 he had a meeting with the Housing Manager. He alleged that the Housing
Manager explained to him that the Agency has a policy of not re-housing
Government tenants who owe rent to Government. The Complainant at the time
owed Government £3782.20 in the way of arrears. Notwithstanding the above
mentioned policy, the Housing Manager, according to the Complainant entered
into an agreement with him by which he would have paid an extra £25.00
monthly, which would have entitled him and his family to a 4 RKB long before
the final settlement of the debt. The Complainant who works for a Government
Agency arranged for this sum to be deducted from his wages.
2.

The Complainant stated that he had decided to stop paying rent whilst

living at the prefabs, where he had been allocated a flat after having being made
homeless. He claimed he had stopped paying rent because of the awful housing
conditions they had to endure whilst living there. Similarly the Complainant had
not paid rent whilst living at another Government flat on account of the
overcrowded conditions. He only began to pay rent and arrears after the alleged
agreement with the Housing Manager.
3.

In late November 2000 the Complainant claimed to have received a

communication from the Housing Agency asking him whether he wanted to view
a 4RKB Government flat. This they did shortly after, and expressed their
APPENDIX 2

Page 198

satisfaction with the flat in question. The Complainant stated that after a delay of
a couple of months he was informed that the allocation was in the hands of the
Agency’s Lawyer. In early February, and after further enquiries he was alleged to
have been informed that the Housing Manager was reluctant to re-house him and
his family because of the amount of arrears which were outstanding. The
Complainant alleged that he was informed that despite the verbal agreement
entered into, the Housing Manager would not go along with the said agreement
unless he paid a lump sum.
4.

At the time of lodging his complaint with the Ombudsman, the

Complainant had not managed to contact the Housing Manager, and had therefore
not been able to discuss the matter any further. He expressed to the Ombudsman
his anger and frustration at the way he had been treated. He felt that his hopes and
those of the family for decent housing had been raised through an agreement, only
to have these hopes deflated soon after.
5.

The Ombudsman met with the

The Ombudsman recommended

Housing Manager to obtain her versions of

that Government should take steps

events. She explained that she had met

to put an end to the present

with the Complainant who had expressed

persistent and possibly increasing

his willingness to pay his arrears. When

abuse regarding the non-payment

they met, the Complainant had already

of rent by Government tenants.

been paying £25.00 monthly towards his
arrears for about six months. The Housing Manager explained to the Ombudsman
that since the Complainant had reached the top of the Waiting List, and was
paying the arrears, she had told him that she would try to see what could be done,
but allegedly did not make any promises. The Housing Manager then discussed
the matter with the Housing Minister, who on this occasion was willing to waive
the existing policy on allocations, which is that Government tenants are not rehoused if they owe rent, provided that the Complainant could be bound by some
kind of contract which would ensure the payment of all arrears.
6.

The matter was then discussed with the Housing Agency’s legal advisor

who argued that the amount of arrears cleared so far was not enough to warrant an
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allocation and that the Complainant should be made to pay a substantial lump
sum. He advised that on the basis of the payment of this lump sum and the
acceptance of an agreement for the payment of the remaining arrears, the
allocation could be made. This decision was then communicated to the
Complainant.
7.

The Ombudsman was of the opinion that this whole business had been

handled in a very amateurish manner. To begin with the Ombudsman argued that
this business of allowing Government tenants to fall back in the payment of rent
for years on end is totally unacceptable. The Complainant had not paid rent for
years and no significant action had been taken to recover the rent, or address
whatever grievance the Complainant was giving as a pretext for not paying rent.
The Ombudsman was of the opinion that the non-payment of rent by Government
tenants is widespread and possibly on the increase. He was of the opinion that
Government tenants are inclined to see Government as a soft target and opt for the
non-payment of rent, at times on the flimsiest of reasons and in the full
knowledge that Government will do nothing to recover those arrears.
8.

The Ombudsman pointed out that the only time when the Housing Agency

takes a stand to recover arrears is when tenants who owe money in the way of rent
are to be re-housed. It is at this juncture when the Housing Agency, as a matter of
policy, demands that arrears be paid up before making the allocation. In view of
this established policy, the Ombudsman found it disconcerting that the Housing
Agency should have, on this occasion, been willing to waive it.
9.

The Ombudsman was of the opinion that this decision was unfair on those

other tenants on whom the policy had been imposed upon without any
concessions whatsoever. The Ombudsman was also very critical about the way in
which this agreement had been handled. He sympathised with the Complainant’s
chagrin and frustration at having been given to understand that by continuing to
pay £25.00 monthly towards the arrears, he would have been allocated the flat
earmarked for him, only to be told shortly after that he would also have to pay a
substantial lump sum.
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10.

The Ombudsman concluded that this whole business had been handled in

a manner which amounted to maladministration, and that the Housing Agency
needed to put its act together.
11.

The Ombudsman recommended that Government should take steps to put

an end to the present persistent and possibly increasing abuse regarding the nonpayment of rent by Government tenants. He also recommended that its policy of
not re-housing Government tenants who owe rent should either be consistently
applied to all and sundry, or not at all. The Ombudsman expressed the view that
the Housing Agency should, as a matter of urgency review this policy, and act
accordingly in a manner which is fair and coherent and takes into account those
Government tenants who through the Agency’s historic lassitude and
lackadaisical attitude had been allowed to accumulate large debts. This case was,
he pointed out, a vivid example of this. The Ombudsman expressed the view that
once the existing policy was reviewed and a decision taken as to whether the
policy as originally envisaged was maintained or was relaxed and exceptions
made, the Complainant be duly informed.
12.

With these criticisms, observations and recommendations the Ombudsman

closed his report.

CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/213
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
THE PAYMENT OF COMPENSATION, AND IN RE-HOUSING
1.

The Complainant was aggrieved at the time being taken by Government to

pay him and his wife compensation for damage to property, also for the delay in
having them re-housed.
2.

The Complainant and his wife were allocated a flat for the elderly, but

soon after had to move to their old address, after suffering severe water
penetration. The problem of severe water ingress resulted in damage to property
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which amounted to £1309.00. The Complainant put a claim to the Housing
Agency for this sum on 8 February 2001. He received a letter from the Housing
Agency on 20 February 2001, requesting an invoice, which he handed in that
same week.
3.

The Complainant’s other complaint involved the fact that because of the

problems resulting from the water penetration, they had to go back to their old flat
which was on a third floor. The Complainant and his wife were allocated a flat for
the elderly because of their age and because of their medical condition.
4.

The Complainant’s wife is 63 years old and at the time of writing this

report she was in need of a knee replacement, and had great difficulty in walking.
At the time of writing this report she was also suffering from acute arthritis and
was taking 30mg of morphine a day to ease her pain. The Complainant is 70 years
old and had had two operations to remove a cancer. They had been on the medical
“A” list. Because of their severe medical condition, they argued that they could
not stay in this third floor flat, but should have been re-housed to a ground floor
dwelling after they had to leave their flat for the elderly. Instead, they had been
left to fend for themselves with great difficulty in this flat situated on a third floor.
5.

On the question of the compensation, the Ombudsman was informed by

the Housing Manager on 3 April 2001 that the Government was not certain
whether the Housing Agency was to claim from the Constructors, or from the
Government insurance. The Housing Manager explained that this was a matter of
liability since the constructing firm, as far as she could tell, still had held some
liability at the time when the problem of water penetration occurred. She further
said that she was in contact with the Treasury Department which was looking into
this question of liability. On the question of re-housing the Complainants into a
ground floor flat, the Housing Manager told the Ombudsman that the
Complainant and his wife had requested to move back to the flat they had come
from when nothing else was available. Their preferred option having been a
ground floor flat on account of their medical condition.
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6.

On the question of compensation the Ombudsman expressed the view that

there had been undue delay in having this settled. He pointed out that the
Complainant had put in his claim on 8 February 2001, and presented invoices on
20 February, yet some two and a half months later the Housing Agency and the
Treasury Department were still trying to establish whose liability it was to pay the
compensation. Taking into account that the Complainant and his wife are
pensioners, with scarce economic means, the Departments involved should have
expedited matters, and not incurred in such delay which only resulted in hardship
for the Complainant and his wife. The Ombudsman concluded that this delay had
amounted to administrative maladministration and urged the Departments in
question to settle the question without further delay.
7.

On the question of re-housing, the Ombudsman was of the opinion that

given that the Complainant and his wife had been allocated a flat for the elderly
because of their age and because they were on the “A” medical list, they should,
at the first opportunity, have been offered a ground floor flat, suitable to their
medical needs. Instead, they were left in the third floor flat they had originally
occupied, and some four months later they were still there at the time of writing
this report.
8.

The Ombudsman was quite amazed at this situation which he found quite

incomprehensible, and which in his view amounted to maladministration.
9.

He concluded that this elderly couple should, as soon as possible, be re-

housed in a ground floor flat, suitable to their serious medical needs.
10.

The Ombudsman asked to be duly informed as to when the compensation

was paid, and when this couple was re-housed.
11.

With these criticisms, and recommendations the Ombudsman closed this

report.
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CASE NOT SUSTAINED
CS/214
COMPLAINT AGAINST THE HOUSING AGENCY FOR NOT HAVING
TAKEN THEIR CASE TO THE HOUSING ADVISORY COMMITTEE
1.

The Complainant felt aggrieved that the Housing Agency had delayed

taking their case to the Housing Advisory Committee. She claimed they had been
homeless since November 1999 and even though she claimed to have gone to the
Housing Agency on numerous occasions and explained her problem, her case,
according to her had been put to the Advisory Committee in late March or early
April 2001.
2.

The Complainant claimed that she had lived in a private address for a

number of months with her boyfriend before being married. In the summer of
1999 the Complainant’s husband broke his arm and because he was employed in
the construction industry, he lost his job. In November 1999 the couple got
married and because of their precarious economic situation they moved in with
the Complainant’s mother.
3.

In December 1999 they applied for Government housing.

4.

The Complainant claimed that some time later she wrote to the Housing

Agency on at least four occasions. No copies of these letters were made available
to the Ombudsman, nor did the Housing Agency have any of these letters in their
files. The Ombudsman was therefore not able to ascertain the veracity of the
Complainant’s claim that on at least four occasions she had written to the Housing
Agency. She also claimed that she had visited the counter at the Housing Agency
to explain her situation, which she claimed was particularly distressing since her
husband had had to return to live with his parents in La Linea because he did not
get on well with the Complainant’s mother, and therefore could not live with his
wife and his wife’s mother.
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5.

Some time in June 2000 the Complainant and her husband moved in with

her father. She claimed that again she wrote to the Housing Agency explaining
her new situation. Once again a copy of this letter was not made available to the
Ombudsman, nor did the Housing Agency have a copy of the said letter.
6.

By February 2001 the Complainant’s father was allocated a flat in a

Government estate, and as a result of this she was forced to move back with her
mother, and was again separated from her husband.
7.

The Ombudsman met with the Housing Manager and was able to establish

the following facts. The Housing Manager met with the Complainant on 14
March 2000, some four months after the Complainant and her husband had
moved into the flat belonging to the Complainant’s mother.
8.

Some time in April 2000 (specific date not given in report) a social

enquiry report was written and presented to the Advisory Committee which met
on 17 April 2000. On the strength of the said report the Housing Advisory
Committee decided that no recommendation would be made on this case. By
letter dated 28 April 2000 this decision was communicated to the Complainant.
The Ombudsman pointed out that the Advisory Committee had looked into this
case in April 2000 and not some time towards the end of March 2001 as the
Complainant had stated when formulating her complaint to him. The Ombudsman
therefore expressed the view that the Complainant’s complaint over delay in
having her case investigated by the Advisory Committee was incorrect.
9.

The Advisory Committee did look again into the Complainant’s case on 2

April 2001, but again refused to make any recommendation.
10.

The Ombudsman pointed out that the Housing Advisory Committee is an

independent panel whose role is to review, form opinions, and take decisions on
those matters which are referred to it. These decisions are taken independently of
the Housing Agency, and the Housing Agency is duty-bound to act as per these
decisions.
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11.

The Ombudsman further pointed out that his function is not to try to

substitute the decisions taken by the Housing Advisory Committee by his own,
but only to investigate the correctness and fairness of the procedure employed,
comment on them, and make recommendations when appropriate. The
Ombudsman concluded by saying that, as far as he was able to ascertain, the
decision taken by the Housing Advisory Committee had not constituted
maladministration, nor had there been undue delay, as claimed by the
Complainant. With these observations he closed the case.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/215
COMPLAINT AGAINST THE HOUSING AGENCY FOR THEIR
INSUFFICIENT ACTION IN TRYING TO RECOVER A GOVERNMENT
FLAT
1.

The Complainants felt aggrieved at what seemed to be the Housing

Agency’s insufficient action in trying to recover possession of a Government flat
whose previous tenant had become a property owner. The Complainants claimed
that the tenant was not living in his flat but was living permanently in his own
property whilst keeping the old one empty.
2.

On 9 June 2000, the Complainant wrote to the Housing Manager saying

that he would like to apply for this particular flat which was vacant. The Housing
Agency contacted the Complainant and informed him that his request would be
referred to the Housing Allocation Committee once the key of the flat in question
was handed back to the Agency.
3.

Throughout the rest of the year the Complainant continued to contact the

Housing Agency to find out how the matter was progressing or otherwise.
Unfortunately the key was not handed back to the Agency, and it seemed as if the
Agency was not putting enough pressure on the previous tenant to make him hand
the flat back.
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4.

On 30 January 2001, which was when the Complainant brought his

complaint to the attention of the Ombudsman, the Complainant pointed out that it
seemed as if the Housing Agency was unwilling or unable to force this particular
tenant to return the key of this empty flat. The Complainant wondered whether
this was because the tenant in question was a Head of Government Department.
5.

After the Ombudsman referred the complaint to the Housing Agency on 2

February 2001, the Agency wrote to their Solicitor on 22 February 2001,
informing him that a certain person (name given) had purchased a property, and
as consent from the Housing Agency to purchase this flat was not required, the
purchaser had never signed a termination of tenancy. The Agency’s letter further
stated that they had called the purchaser on various occasions requesting that he
return the keys. On 5 October 2000, a letter had been sent to the purchaser
requesting him to return the key by 13 October 2000, but this had not been
returned. The Agency’s letter instructed their Lawyer to take necessary action to
recover the flat in question.

The Ombudsman pointed out

6.

that the Housing Agency should

Ombudsman was able to ascertain that the

as a matter of routine speed up its

matter had not progressed. The purchaser

process

to

had not handed back the key, and the

obtaining possession of vacant

Agency’s Lawyer had not made any

premises.

significant moves to initiate legal action

when

it

comes

By the beginning of April 2001, the

against the purchaser as instructed by the
Agency in their letter of 22 February 2001. By letter dated 4 April 2001, the
Ombudsman expressed to the Housing Manager his concern at the delay in having
this long-standing matter resolved, and pointed out that if no meaningful progress
was made within the next few days he would initiate a formal investigation by not
later than 12 April 2001. Since no meaningful action had been initiated by the
stipulated date, the Ombudsman decided to start a formal investigation into this
complaint as from the stated date.
7.

By letter dated 18 April 2001, the Housing Manager wrote again to the

purchaser asking him to hand in the key by not later than 31 May 2001. On 12
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April, the Agency’s Lawyer gave notice to the purchaser informing him on behalf
of the Housing Manager, that the Housing Agency proposed to terminate the
tenancy on the grounds that the premises were not being occupied.
8.

On 31 May, the purchaser handed in the key of the flat in question.

9.

The Ombudsman pointed out that he was pleased that the key to this

empty flat had been returned to the Government. However, he was concerned at
the time this had taken and pointed out that the Housing Agency should as a
matter of routine speed up its process when it comes to obtaining possession of
vacant premises.
10.

With these comments he closed his report.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/219
COMPLAINT AGAINST THE HOUSING AGENCY AND THE
MINISTER FOR HOUSING FOR THE ALLEGED INADEQUATE
MANNER THE COMPLAINANT WAS TREATED INVOLVING A
DISPUTE WITH A NEIGHBOUR
1.

The Complainant felt aggrieved at the inappropriate manner in which he

believed both the Housing Agency and the Housing Minister had dealt with an
administrative problem which had arisen as a result of a dispute he had had with a
neighbour.
2.

The Complainant and his wife had been in a Government flat in the Upper

Town Area during the past 27 years. This property is Government-owned. These
premises have an inside patio which the Complainant and his wife had used on an
exclusive basis during all these years. The Complainant claimed that recently a
single person was allocated a flat adjoining his. This new neighbour was given
two rooms separated by a corridor adjoining the patio. The Complainant claimed
to have given permission to his new neighbour to break through a small part of
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the corridor adjoining the patio so that he (the neighbour) could join the two
separate rooms, which made up his flat.
3.

The Complainant explained to the Ombudsman that the problem arose

when his neighbour allegedly took a larger area than that which had been agreed
upon, and opened a door onto the patio that the Complainant and his wife had had
exclusive use of during many years. The Complainant claimed he immediately
informed the Housing Agency about this alleged illegal works, but the Agency
did nothing to stop it and this proceeded unhindered until completed. The
Complainant later understood that he had had no authority to have given his
neighbour permission to connect the two rooms that comprised his flat, but felt
aggrieved at the Housing Agency’s lack of action in issuing a stopping order
when he alerted them when the works were commenced.
4.

The Complainant then, in an effort to safeguard the privacy that he and his

wife had previously enjoyed began to build a wall against the recently built door
to block his neighbour’s access onto the patio. The Complainant’s neighbour
brought to the attention of the Housing Agency the construction of this wall, and
the Agency gave instructions that a stopping order be issued against the
Complainant. This was submitted by the Development and Planning Commission
on 14 February 2001. On 20 March 2001, after repeated requests and some
contact between the Housing Minister and the Complainant, and after the Chief
Minister visited the Complainant’s flat, the Housing Minister convened a meeting
with the Complainant, and put across his views on the matter. These were later
substantiated in a letter which the Minister addressed to the three parties involved
in this matter, i.e. the Complainant, his neighbour, and a third person who had
owned the store which had been later given to the Complainant’s neighbour as
part of his flat. In his letter, the Minister stated that his initial assessment had been
that, given that the Complainant had not paid any rent over the patio for the last
26 years, the said patio could be used by other tenants too. However, after taking
legal advice, he had concluded that the Complainant was to have exclusive use of
the patio, given that he had used it for many years and had acquired rights over it.
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5.

The Minister concluded his letter by stating that whilst the Complainant

remained being a Government tenant and continued to reside at this address, he
would continue to enjoy the exclusive use of the patio. However, he would have
to demolish the wall which he had erected in front of his neighbour’s door, and
once this was done, Buildings and Works would erect a decorative air-bricks wall
which would allow both light and ventilation into the neighbour’s flat, but not
access to the patio.
6.

With regards to the third person in the dispute, this being the person who

had owned the store which had been given to the Complainant’s neighbour as part
of his flat, the Minister concluded that since it was clear that no rent or rates had
been paid throughout, and the store had been there for the purpose of storing
items for the shop, and this no longer applied because the shop had been closed
for a number of years, and the previous owner did not live within the immediate
area of the patio either, the said person should be given three months to vacate his
personal belongings from the store.
7.

The Minister ended his letter by

stating that this new arrangement would be
reviewed whenever the present situation
changed and any of the sitting tenants no
longer lived in these flats. His last
observation was to say that he would be

The Ombudsman suggested that
given the Complainant’s age (the
Complainants are pensioners) it
would be advisable to re-house
them

somewhere

else

more

suitable to their needs.

sending the Housing Inspector for the
purpose of taking proper measurements of all parts of the Government property,
so that it would properly reflect the right level of payment.
8.

The Ombudsman considered that this had been an unfortunate dispute

between neighbours with many of the ingredients typical of this kind of
confrontation, exacerbated by what seemed to have been the Housing Agency’s
partial approach to this whole affair.
9.

After a careful investigation of this complaint and its different aspects the

Ombudsman concluded the following :APPENDIX 2
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1.

The Housing Agency, presumably on the advice of the Allocation
Committee did not act incorrectly in allocating the two rooms in
question to the Complainant’s neighbour. It is the prerogative of the
Agency to administer the Government housing stock on the most
suitable and effective manner, and as it thinks appropriate.

2.

The Housing Minister did not use intimidating tactics or acted
incorrectly when he instructed that the Housing Inspector take proper
measurements of all parts of the Government property so that it would
properly reflect the right level of payment.

3.

The Housing Agency acted incorrectly in not having intervened in
time to stop the Complainant’s neighbour from carrying out certain
works without planning permission, even more so when they acted so
promptly and diligently in stopping the Complainant from building the
wall he had begun to construct. It is obvious that this partial approach
taken by the Housing Agency did cause a certain amount of
understandable chagrin to the Complainant which could have been
avoided had the Agency acted differently.

10.

In his letter dated 22 March 2001 addressed to the three parties involved in

this matter, the Housing Minister expressed his position which was that the
Complainant was to remove the wall which he had erected in front of his
neighbour’s door, and at the completion of such works, Buildings and Works
would erect a decorative air-bricks wall. The Ombudsman agreed that the wall
which the Complainant had built without authority had to be demolished.
However, he expressed the view that since Buildings and Works had to erect a
decorative air-bricks wall on the same spot where the Complainant’s wall had
been, it was advisable that Buildings and Works did both jobs, i.e the demolition
of the wall, and the erection of the new one. The Ombudsman pointed out that
doing it this way would avoid further confrontation between the neighbours. Since
the neighbour was to keep the door he had built without permission, he though it
prudent that a solid wall be erected rather than a decorative air-bricks wall. The
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Minister agreed to this. However, two months after the Ombudsman submitted his
report, by letter dated 12 July 2001 addressed to the Complainant the Minister for
Housing revoked part of the agreement. He advised the Complainant that his
neighbour would not be granted access to the patio area but would be entitled to
light and ventilation, therefore an air-bricks wall would be constructed instead of
a solid brick wall as previously agreed. The Ombudsman pointed out that
although the Minister was entitled to decide on what type of wall was to be
erected, it was most regrettable that after agreeing on one type of wall, this
agreement should have been revoked almost two months later after the
Ombudsman’s report had been concluded and submitted to all the interested
parties. The Ombudsman concluded that the Minister should have made up his
mind as to the type of wall he preferred when he was consulted on the matter by
the Ombudsman through the course of the investigation and not two months later
after this had been closed, the report drawn up and submitted.
11.

The Ombudsman in any event questioned the wisdom and the correctness

of keeping the door which the Complainant’s neighbour had built without
authority, and which if kept in place would be unusable anyway since it would
have a wall just in front of it, and this would stay in place as long as the
Complainant and his wife continued to live in these premises. He pointed out that,
should the Agency consider that the neighbour’s door should stay, this should be
properly regularised by the Planning Commission.
12.

Lastly, the Ombudsman expressed the view that it was unlikely that this

confrontation between neighbours would be resolved amicably. He further
suggested that given the Complainant’s age (the Complainants are pensioners) it
would be advisable to re-house them somewhere else more suitable to their needs.
He put it to the Complainants to write to the Housing Allocation Committee
seeking their assistance.
13.

With these observations the Ombudsman closed his report.
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CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/222
COMPLAINT AGAINST THE HOUSING AGENCY FOR FAILURE TO
INFORM ON REQUEST FOR RENT RELIEF, AND ON RENT ARREARS
1.

The Complainant felt aggrieved at the Housing Agency’s alleged failure to

inform him regarding his request for rent relief and on rent arrears and how this
affected his request to exchange flats.
2.

The Complainant claimed he had asked for rent relief some two years ago.

He alleged that when he handed in the form, the clerk at the counter had told him
to stop paying rent until he received an answer from the Housing Agency. The
Complainant said he never received an answer so he assumed that everything was
in order and did not pay anymore rent. He also claimed that during all this time he
was never sent a demand notice from the Housing Agency to remind him that he
was in arrears.
3.

The Complainant said that he only found out that he owed over a thousand

pounds in rent arrears when he entered into negotiations with the Housing Agency
to exchange flats. He was then informed by the Agency that unless he paid his
arrears this exchange would not be approved.
4.
the

Upon being informed of
arrears,

the

Complainant

“The Housing Agency agreed that the
Complainant be allowed to exchange

resumed paying his rent, plus a

flat…….this exchange was conditional on

weekly

the

amount

towards

the

Complainant

having

the

arrears

arrears, but felt very aggrieved

agreement in place and after having it

because he claimed that the fact

confirmed that he had arranged to have

he owed money in the way of

these

arrears was not his fault but that

pension.”

paid

by

deductions

from

his

of the Housing Agency which had
not told him that he was entitled to rent relief, nor told him that his arrears were
mounting up.
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5.

The Ombudsman’s enquiries revealed that the Complainant had visited the

Offices of the Housing Agency because he wanted to exchange his flat with that
of his son. Whilst inspecting the Complainant’s rent relief file it was noticed that
this full rent relief had been suspended on the week ending 15 February 1999, but
this information had not been passed on by the Officer concerned, subsequently
the Complainant’s statement was not updated accordingly. Due to this oversight
by the Agency the balance on the Complainant’s statement was nil. In order to
rectify this mistake the Agency had to backdate the rent to the said date bringing
the balance to £1328.90. The Complainant when contacted by the Agency
accepted that this figure was outstanding and made an agreement to pay his
arrears on a monthly basis via his Government pension.
6.

The Agency accepted that it had committed an administrative error, and

agreed that the Complainant be allowed to exchange flats even though there was a
debt of over a thousand pounds in the way of rent arrears. This exchange was
conditional on the Complainant having the arrears agreement in place and after
having it confirmed that he had arranged to have these paid by deductions from
his pension.
7.

The Ombudsman was pleased to note that the Housing Agency had

spotted their error quite promptly and taken steps to rectify it, and agreed that the
Complainant’s request to exchange flats should not be hindered by this debt.
8.

With this observation he closed the case.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/232
COMPLAINT AGAINST THE HOUSING AGENCY FOR INORDINATE
DELAYS IN ANSWERING LETTERS AND TACKLING A HOUSING
PROBLEM
1.

The Complainant felt aggrieved at the manner in which the Housing

Agency had handled her housing predicament.
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2.

The Complainant lived with her husband, a high-ranking Police Officer at

Government Quarters, which had been allocated to them on 25 May 1992. In late
1994, the Complainant’s husband was interdicted. He was eventually taken to
Court where he was found guilty of certain serious offences. He was given a
prison sentence, and dismissed from the Police with loss of pension and gratuity.
During this period he abandoned his wife and his matrimonial home, and took up
residence somewhere else.
3.

The tenancy problem affecting the Complainant seem to have started

sometime in early 1997. The Housing Agency was informed by the
Complainant’s son-in-law, that he and his wife, and their young son were living
with the Complainant. At this time the Complainant’s husband had left the
matrimonial home, and had been discharged from the Royal Gibraltar Police and
the family was concerned that their change in circumstances might affect their
tenancy agreement, given that one on the conditions of this agreement indicated
that “The Officer shall be permitted to occupy the quarter only and for as long as
he is a serving officer in the employment of the Gibraltar Government.”
4.

On 17 February 1997, the Complainant’s son-in-law wrote to the

Residential Services Ltd (the name under which the Housing Agency was known
then) expressing his concern because the form he had handed in sometime before
with the names of all those residing at the premises in question had been put on
hold allegedly on direct instructions from the Housing Minister, or so the
Complainant’s son-in-law was told by one of the employees of the Housing
Department.
5.

There was no immediate reply to this letter and the Complainant’s son-in-

law, during the following months, made numerous telephone calls to secure a
meeting with the then Housing Manager, but was unsuccessful in obtaining an
appointment.
6.

The family eventually met the Personal Secretary to the Chief Minister

who in their presence telephoned the then Housing Manager. The Housing
Manager was alleged to have informed the Chief Minister’s Personal Secretary,
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that if the Complainant divorced her husband, (who was in jail at the time and had
been separated from her for some time already) and obtained a letter from him
renouncing his tenancy rights, that Government would have no objections in
allowing the Complainant, continuing occupying the premises on a normal
Government tenancy contract as long as she paid a rent of approximately £200.00
monthly. The indications are that the Complainant agreed to this verbal proposal
and initiated proceedings to obtain a divorce. However, the Complainant further
explained to the Ombudsman that when she went to Court to obtain her divorce
with a view to changing the name of the tenancy contract, the then Housing
Manager turned up in Court and stated that Government had changed its mind and
that she would have to pay £550.00 monthly if she wanted to rent the property,
instead of £200.00 as previously stated.
7.

She could also purchase the premises for £72,000.00, or could opt to be re-

housed by the Housing Agency. There was apparently no explanation given as to
why this change of view by the Housing Manager was not communicated to the
Complainant before the appearance in Court.
8.

The Complainant explained how this apparent turn by the Housing

The Ombudsman considered that

Agency plunged the Complainant and her

re-housing the Complainant into

family into a state of confusion. They

a

someway

allegedly spent the next few months trying

towards compensating for the

to obtain information as to why there had

administrative maladministration

been a change in Government thinking

she was subjected to.

regarding how this tenancy agreement was

3RKB

would

go

to be resolved.
9.

On 19 March 1998, the Complainant received her first written

communication from the Housing Manager. This was nearly fourteen months
after the Complainant’s son-in-law’s first letter to the Department dated 17th
February 1997. This letter was followed by another dated 9 June 1998 addressed
to the Complainant’s Solicitor which stated :-
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“Clause 2 of the Tenancy Agreement of the 20 September 1993 states in terms the
tenancy ends on the Complainant’s husband ceasing to be a serving Officer. The
fact the Government has made no demands of the Complainant for upwards of a
year is proof positive it has taken a sympathetic position.”
The Government has now given the matter careful consideration and is prepared
to allow the Complainant to continue to occupy the property as licensee until 31
August 1998 at the same fee currently rendered.
There are three proposals as follows :
1) The Complainant purchases the property as a sitting tenant with the
valuation being fixed by the Government Valuing Department.
2) The Complainant enters into a tenancy agreement at a market rental to be
determined by the Government Valuation Officer.
3) The Complainant hands back the property to Government in exchanged
for another Government flat.
10.

The Housing Manager’s letter ended by stating,

“You have indicated to me over the telephone that your client would opt for
option 3. However your client should please indicate her preference at the earliest
opportunity save if she elects option 3 there can be no question of her remaining
in the property after the 31 August.”
11.

The Complainant also explained why it was that she eventually took the

decision not to purchase the premises. This was on account of the price being
increased from £72,000.00 this being the figure she was first given verbally by the
Housing Manager, to £97,000.00 being the final figure that Land Property
Services put on the property. Another factor which made the Complainant desist
from purchasing the property was a condition in the lease which prevented her
from selling the property within the first two years of the term. Similarly, she took
the decision not to rent because of the steep increase in rent.
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12.

By letter dated 10 August 1998, the Complainant was offered a 2RKB

situated at St. John’s Court. Her son-in-law and family were offered a 3RKB also
St. John’s Court.
13.

By an undated letter addressed to the Housing Agency, the Complainant

informed the Housing Agency that they had vacated the premises during the
first/second week of December 1999, which was the date on which their tenancy
had terminated. However, the Complainant pointed out in his letter that they had
handed in the keys of the property on 21 March 2000 and not before because the
Housing Manager had not requested them to comply with this request before that
date.
14.

To conclude the Complainant pointed out to the Ombudsman that whereas

she and her husband had been allocated the premises in question on the condition
that they hand in the two flats held at the time by the family, namely a 3RKB at
Alameda Estate and a 3RKB at Police Barracks, on having to vacate the premises
she was not offered a 3RKB, which is what they had before but was instead
offered a 2RKB. The Complainant felt aggrieved at this decision.
15.

The Ombudsman considered that the Complainant and her family had not

been served well by the Housing Agency. At a time when the Complainant and
her family were going through a critical time, the Agency incurred in excessive
delays and forwarded different information which plunged the Complainant and
her family into a state of some confusion. The Ombudsman was of the opinion
that the Agency’s handling of this case amounted to administrative
maladministration.
16.

The Ombudsman expressed the view that given the unfortunate

circumstances involving this case, i.e. the personal circumstances which brought
about the break-up of the marriage, the fact that they had handed back to
Government two 3RKB flats, and the regrettable administrative circumstances
which prevented the Complainant from purchasing or renting their premises, the
Housing Allocation Committee consider re-housing the Complainant into a
3RKB, although she only qualifies for a 2RKB. The Ombudsman considered that
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re-housing the Complainant into a 3RKB would go someway towards
compensating for the administrative maladministration she was subjected to. With
this recommendation, he closed the report.

CASE NOT SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/234
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
RE-HOUSING
1.

The Complainant felt aggrieved at the Housing Agency’s delay in

complying with an approved exchange.
2.

The Complainant was, some time in May 1988, allocated a 3RKB flat.

Since this flat was too small for the Complainant and her five children, her
request to be given extra accommodation was acceded to, and she was given an
adjoining 3 RKB flat some time in 1990. Since the Complainant and her children
were then adequately housed, she was taken off the waiting list.
3.

With the passage of time the Complainant’s children left the flat except for

one who remained living with her. Some time in January 2000, the Complainant
met with the Housing Manager and impressed upon him her wish to move out
from this flat. The Housing Manager was alleged to have told her that he would
look into her request.
4.

A month later, not having heard from the Housing Manager, she wrote to

him and explained in some detail why she wanted to move out from her
accommodation. At the time of writing her letter, which was dated 1 February
2000, her twelve-year-old daughter was living with her, and also another married
daughter and husband. Her married daughter and husband had previously lived in
private accommodation but allegedly due to economic reasons had decided to
vacate their flat. They then took up accommodation with the Complainant’s exhusband at Government premises. When the Complainant’s ex-husband was
offered a Government flat at Edinburgh House in February 2001, the
APPENDIX 2

Page 219

Complainant’s daughter and husband had nowhere to go so they went to live with
the Complainant. This happened in February 2001. The Complainant’s daughter
and husband applied for housing in December 1999.
5.

The Complainant concluded her letter to the housing manger saying that

even though her flat was large enough she would be prepared to exchange it for
two smaller flats, one for herself and her unmarried daughter, and another for her
married daughter and her husband.
6.

By

letter

dated

15

“Given that the Complainant and her

November 2000, the Housing

married daughter shared a large flat, in fact

Agency

the

what used to be two separate flats, that the

Complainant that the Housing

Complainant and her young daughter be

Allocation

had

offered the promised exchange now, and

discussed her case and had

then her married daughter and husband and

honoured the approved exchange

baby daughter be allowed to keep half of the

for a 3RKB already in place.

existing flat, until it was their turn to be

The letter further stated that her

allocated through the waiting list.”

informed
Committee

married daughter was to carry on with her application for future allocation.
7.

By letter dated 25 May 2001 the Housing Manager further explained to the

Complainant what the Housing Agency’s position was. The Housing Manager’s
letter confirmed that the Agency had in February 1997 granted permission to the
Complainant to hand in her present accommodation in exchange for a 3RKB. The
Housing manager’s letter further explained that in February 2000, the
Complainant had requested that the Housing Allocation Committee consider
allocating two separate flats, one to herself and her young daughter, and another
to her married daughter and son-in-law. The Housing Allocation Committee did
not accede to this request, but reiterated its commitment to offer the Complainant
a 3RKB once her married daughter was allocated her own accommodation
through the waiting list.
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8.

The Ombudsman thought that the best way to analyse this problem, which

had changed and shifted with the passage of time, was to look into the different
options available:
Option 1: If the Housing Agency’s commitment to offer the Complainant the
3RKB flat in exchange for her present premises was withheld until her married
daughter was allocated her own accommodation through the waiting list, the
Complainant would have to endure the present arrangement for a number of
years to come. Her married daughter was still on the pre-list and it would be
years before she was allocated a flat of her own.

In the meantime the

Complainant’s exchange would be put on ice and would be frustrated by her
daughter’s presence her premises. It could be argued that the Housing Agency’s
decision to delay the exchange of premises for the Complainant until her married
daughter was allocated a flat through the waiting list was unfair on the
Complainant
Option 2: The granting of the two exchanges right away as requested by the
Complainant. This move would resolve the problem of both families straight
away. However it could be argued that whereas on the one hand the Housing
Agency would be acting correctly by honouring its commitment to offer the
Complainant the exchange it offered her in February 1997, no such commitment
was made to the Complainant’s married daughter and her husband, and it could
be argued that giving them an exchange would be a way of helping them jump
both the pre-list and the waiting list and this would be wrong.
9.

The Ombudsman expressed the view that both options looked pretty

unsatisfactory, and that this case presented a dilemma which was difficult to
resolve.
10.

The Ombudsman pointed out that not withstanding the fact that

presumably this approved exchange held no significant priority as far as the
Housing Agency was concerned, the fact remained that the Agency was duty
bound to honour its commitment within a reasonable period of time, and that this
commitment would be impossible to honour if the Complainant’s exchange was
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linked to her daughter and her husband being given an allocation in the fullness of
time.
11.

In view of the existing dilemma the Ombudsman suggested the following.

Given that the Complainant and her married daughter shared a large flat, in fact
what used to be two separate flats, that the Complainant and her young daughter
be offered the promised exchange now, and then her married daughter and
husband and baby daughter be allowed to keep half of the existing flat, until it
was their turn to be allocated through the waiting list.

The Ombudsman

concluded that in this way the Housing Agency would honour its commitment to
the Complainant, and her married daughter and family would not jump the list.
The Ombudsman pointed out that this seemed to be a fair solution to what was a
difficult problem to resolve. He asked that the Housing Allocation Committee
give some serious consideration to his suggestion, and he closed the case.

CASE SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED
CS/237
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
RE-HOUSING
1.

The Complainant felt aggrieved over the Housing Agency’s delay

in having him and his family re-housed.
2.

The Complainant at the time of writing this report, lived in a 3RKB

Government flat. The flat in question had been allocated to a lady who had
separated from her husband, and her two daughters, aged 8 and 6 in December
1998. Her partner moved into the flat shortly after. The flat was refurbished both
by Buildings and Works, and by themselves. Subsequently the partner was
authorised to reside after the birth of their child.
3.

The partner also has two children, a 13 year-old girl, and a 9 year-old boy,

from his previous marriage, for whom he has joint custody. Because the tenant
was given a 3RKB flat they lived in overcrowded conditions whenever her
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partner’s son and daughter stayed with him. This situation got even worse when
the Complainants had a child of their own about a year ago.
4.

The Complainants claimed that they first applied for extra accommodation

in March 1999. They first looked into the possibility of converting their attic into
an extra room. However the project was abandoned because it was allegedly
considered too costly by the Buildings and Works Department.
5.

The Complainants then asked whether the lady that lived next door could

be re-allocated and they be allowed to extend their existing flat into these vacant
rooms. The request was allegedly put to the Housing Minister who turned it
down.
6.

The Complainants applied for Housing on 4 April 2001, and submitted

medical letters claiming that the children suffered ill-health because of the damp
affecting the flat.
7.

On March 2001 a ceiling of an external corridor right outside their front

door collapsed. The Complainant wrote to the Minister for Housing alleging that
the Fire Officer who attended his call and later personnel from the Buildings and
Works Department and the Environmental Agency (names supplied) had
commented on the dangerous condition of the premises and the surrounding area.
This was however later denied by the Director of Buildings and Works in a letter
dated 4 April 2001 addressed to the Minister’s PA. In spite of the Director’s
denial, the Complainants expressed their serious concern at what they perceived
as their dangerous living conditions, and at the length of time being taken by the
Housing Agency to re-house them.
8.

On 18 May 2001 the Ombudsman together with the Housing Manager and

a Housing Inspector visited the premises and interviewed the Complainants. That
very same day he wrote to the Complainant and put it to him that he (the
Ombudsman) was not in a position to determine whether the Complainant’s case
was one of decanting or not. He further explained to the Complainant that he had
requested the Housing Manager to carry out a structural inspection of the
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premises. The Ombudsman ended his letter to the Complainant by telling him that
if the inspection determined the premises to be structurally unsound, then they
would have to be decanted. Should the opposite be the case, then they would have
to wait their turn on the waiting list like all other applicants for Government
Housing.
9.

By letter dated 1 June 2001 the Housing Manager asked the Chief

Executive Technical Services to carry out a structural survey of the premises.

The Ombudsman felt it necessary to

10.

On 22 June the Senior Civil

point out to the Minister that special

Engineer submitted his report. In it he

consideration should be given to this

recommended that the top floor flats

case since it was a case of decanting on

be vacated as a matter of urgency and

the strength of a technical report

that the roof terrace be immediately

recommending urgent decanting, and

declared out of bounds.

that the safety of tenants must be
placed above all other considerations.

11.

The Ombudsman was pleased

that both the Housing Agency and the
Technical Services Department had acted fairly quickly and carried out a survey,
which had identified the precarious state of the roof on this specific area of the
premises.
12.

By letter dated 4 July 2001 the Housing Agency informed the

Complainants that they had been allocated a flat by the Housing Allocation
Committee. The Housing Agency’s letter further explained that the offer of
accommodation was subject to the rent in their current government
accommodation being up to date, which in their case was not, since they owed
£482.00 in arrears. This debt in the way of rent arrears placed a new and serious
obstacle in the allocation of this family, which the Ombudsman had not
envisaged. Although the Ombudsman is not empowered to challenge government
policy he felt it necessary in this particular case to suggest to the Minister for
Housing that he consider entering an agreement with the Complainant (The
Complainant is a Government employee) for the payment of the debt in various
instalments. The Ombudsman felt it necessary to point out to the Minister that
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special consideration should be given to this case since it was a case of decanting
on the strength of a technical report recommending urgent decanting, and that the
safety of tenants must be placed above all other considerations.
13.

As it happened there was no need for the Minister to take a decision on the

Ombudsman’s suggestion because the Complainant was after all able to pay the
arrears in full.
14.

By letter dated 6 July the Housing Manager informed the Ombudsman that

the Complainant had paid all the arrears, had viewed the flat, which was offered
to them, and signed the tenancy agreement.
15.

The Ombudsman was pleased that despite some last minute difficulties,

these had been overcome, and the housing problem affecting this family in the
way of safety had been resolved in a satisfactory manner through decanting.
16.

The Ombudsman closed the case.

CASE NOT SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/244
COMPLAINT AGAINST THE HOUSING AGENCY FOR FAILING TO
DECANT
1.

The Complainant felt aggrieved because the Housing Agency had taken

the decision not to decant him until he paid his rent arrears.
2.

The Complainant is a middle-aged single person who lives in a

Government pre-war flat. This flat has no toilet or bathroom facilities, and is
situated in the middle to upper town area, which means he has to climb some 200
metres of steps to access his premises. The Complainant is in poor health and
claims to suffer from asthma and bronchitis, has three broken ribs and an injured
vertebrae. He therefore claimed that he also needed to be re-housed on medical
grounds. It must be said, however, that the Complainant was medically
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categorised on “C” in October 2000. The Complainant had been living in this flat
for the past six years.
3.

By letter dated 29th June 2001, the Agency informed the Complainant that

a flat had been earmarked for him but he owed £802.95 in rent arrears which he
would have to pay before being allocated the new premises. This being consistent
with present Government policy.
4.

The

Complainant

informed

the

Housing Agency that he was not aware that

The Ombudsman put it to the
Housing Agency that it might

he had to pay any rent since he had been

wish to consider waiving the

unemployed for more than seven years and

debt, which as stated previously,

had been in receipt of social assistance. He

could have been avoided had the

claimed he had never been informed by the

Complainant acted correctly, and

Agency that he owed money in respect of

sought rent relief.

rent. He argued that had he known the
Agency was charging him rent, he would have made arrangements to resolve this
matter since he was entitled to rent relief.
5.

On 6 July 2001, the Complainant entered an agreement with the Housing

Agency to settle the outstanding amount of £802.95 in instalments of £5.00 per
week. He also sought rent relief which meant that as from 6 July 2001 he would
not be paying rent.
6.

During the course of his investigation, the Ombudsman was able to

ascertain that the Housing Agency had sent the Complainant a letter dated 6 April
1998 Ref: 15010 reminding him that at the time he owed £376.30 in respect of
house rent. When confronted with this evidence the Complainant claimed he had
never received such a letter. He argued that if he had, he would have made
arrangements to obtain rent relief since at the time he was unemployed and in
receipt of social security.
7.

The Ombudsman considered it was obvious that the Complainant had

neglected over a number of years his obligation to pay rent, or if entitled to rent
APPENDIX 2

Page 226

relief to make the necessary arrangements to put this in place. Instead, he just
assumed, or perhaps this assumption came as an afterthought when presented with
the arrears, that the Social Services would have contacted the Housing Agency to
inform it that he was in receipt of social assistance and should therefore be
granted rent relief. However there was not, at the time, nor is there at present a
procedure by which the Social Services would have notified the Housing Agency
that the Complainant was receiving social assistance. (There are plans to put such
a procedure in place. This would prevent a repetition of cases such as this.)
8.

The Ombudsman concluded that the Housing Agency had not incurred in

administrative maladministration and the debt had come about and accumulated
because of the Complainant’s persistent neglect. Having established these facts
the Ombudsman was able to ascertain that the Complainant had been in receipt of
Social Assistance since July 1982 to the present date and had he requested rent
relief this would have been granted to him and the debt would not exist as at
present. In view of this, the Ombudsman put it to the Housing Agency that it
might wish to consider waiving this debt, which as stated previously, could have
been avoided had the Complainant acted correctly, and sought rent relief. The
Ombudsman pointed out that the Complainant was in need of being decanted
from his present premises given the very poor living conditions he lived in, and if
the present debt of £802.00 was upheld it would take him over three years to pay
it. In the meantime, he would continue to live in what is very sub-standard
accommodation in failing health.
9.

With this observation, the Ombudsman closed the case.
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CASE SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED
CS/246
COMPLAINT AGAINST THE HOUSING AGENCY OVER ITS REFUSAL
TO OFFER ACCOMMODATION TO HOMELESS FAMILY
1.

The Complainant felt aggrieved because of the Housing Agency’s refusal

to offer her and her children Government housing.
2.

The Complainant is a Gibraltarian but left Gibraltar some six years ago

and had lived in the U.K. until she came back to Gibraltar sometime in mid-July
allegedly escaping from an abusive husband. The Complainant returned to
Gibraltar with her four young children, two girls aged six and three and two boys
aged four and two. She approached the Housing Agency requesting emergency
housing on social grounds but was told that they could not offer her Government
accommodation because she needed to be in Gibraltar for three years before she
qualified for Government housing.
3.

To remedy her housing plight she, together with her four children squatted

in an empty Government flat. The Complainant claimed that her only immediate
family here in Gibraltar was a brother who was also homeless. Some time towards
the end of July, the Housing Agency served on her a notice to quit, but she
refused to go because she claimed she had nowhere to go.
4.

The Complainant claimed she also approached the Social Services, but

said that all they did was to take the children away from her, and investigate her
in case she was neglecting them. After a few hours, however, her children were
returned to her. She felt aggrieved because she felt that all the Social Services did
was to traumatise her and particularly her children, without offering them any
practical assistance.
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5.

On 24 July, the Complainant met with the Housing Manager who

promised to refer the case to the Housing Advisory Committee for their
consideration.
6.

On 27 July, the Housing Manager informed the Ombudsman that the

Social Advisory Committee had declined to make any recommendation on the
case because the Complainant had not been in Gibraltar for three years and did
not qualify for Government housing. The Housing Manager further informed the
Ombudsman that the case had not been put to the Housing Allocation Committee
which is the body empowered to use its discretionary provisions to recommend
the waiving of the qualifying period in extreme circumstances.

The Ombudsman expressed the view

7.

The Ombudsman expressed the

that by their decision not to waive

view, and put it to the Housing

the three years qualifying period the

Manager, and the Chairpersons of both

Housing Allocation Committee had

the Housing Allocation Committee and

failed to address a very acute and sad

the Housing Advisory Committee, that

human and social predicament.

the

procedure

had

been

wrongly

applied. He was of the opinion that the
Housing Advisory Committee’s role did not include that of looking as to whether
a particular case does or does not qualify for housing on account of the applicant’s
length of residency in Gibraltar. He thought that the Housing Advisory
Committee should have limited itself to applying its terms of reference, which in
this case would have been to recommend or otherwise, the placing of the
applicant on a social category list, irrespective of whether the person qualified for
housing or not. The decision to recommend or not the waiving of the three years
qualifying period was a matter for the Housing Allocation Committee. The
Chairperson of the Housing Advisory Committee disagreed with this
interpretation and was of the opinion that the Housing Advisory Committee had
been correct in not placing the Complainant on a social category because she did
not meet the qualifying period. The Ombudsman pointed out that perhaps it had
been wrong to refer the case to the Housing Advisory Committee in the first
instance. Perhaps it would have been more appropriate if the case had been
referred first of all to the Housing Allocation Committee, which in turn would
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have referred it to the Housing Advisory Committee for them to investigate purely
on its social aspects, and who after having taken a decision would have sent it
back to the Housing Allocation Committee for it to decide on whether the social
aspects of the case were such that they felt obliged to invoke their discretionary
provisions to waive the qualifying period, or not. The Ombudsman also thought
that the Social Services should have been asked to make a report on the case. As it
happened, with the involvement and at the request of the Housing Minister, the
Acting Housing Manager and the Ombudsman, the Housing Allocation
Committee discussed the problem but without the benefit of a report, and took the
decision not to waive the three years qualifying period. This meant that the case
could not be considered by the Housing Agency and instead instructed that the
Complainant and her four children be evicted from their squat.
8.

The Ombudsman reflected that although he respected the decision taken

by the Housing Allocation Committee, he considered it regrettable. He pointed
out that the Housing Allocation Committee had the discretionary powers to
recommend the waiving of the qualifying period in extreme circumstances, and
asked whether this case of homelessness involving a young mother with four
children was not indeed such a case involving extreme circumstances. He thought
it was such a case. The Ombudsman expressed the view that by their decision not
to waive the three years qualifying period the Housing Allocation Committee had
failed to address a very acute and sad human and social predicament. This he
thought was basically wrong. With these observations, the Ombudsman closed the
case.

CASE NOT SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED
CS/249
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS REFUSAL
TO MAKE ANY RECOMMENDATION ON THE SOCIAL ASPECT OF
THEIR CASE
1.

The Complainant felt aggrieved at the Housing Agency’s refusal to

categorise her as a social case.
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2.

At the time of writing this report, the Complainant lived with her parents

in their 4RKB Government flat. Also living in the flat were her three-year-old
son, and allegedly her thirty-one-year-old brother. The Complainant’s commonlaw husband lived with his own parents. The problem therefore was that the
couple with child lived in separate dwellings. The reason for this was because the
Complainant’s common-law husband allegedly found it impossible to live with
his common-law wife’s parents and brother. They claimed that he had tried to
share the flat with the Complainant’s family but had to desist after a short stay.
The couple had thus been living separately most of the time since the birth of their
son.
3.

The Complainant applied for housing in November 1998, but in June/July

2001 found out they were still on the pre-list. This, they were told, happened
because the Complainant’s partner had applied from the flat of his in-laws, and
the Housing Agency did not accept the application from someone who was not a
legal tenant at the said address. The Complainant’s husband then filled another
form in March 2000 and thought it would be backdated to the original application
date. But this was not the case, instead, the March 2000 date figured as the date of
application and not November 1998. The Complainants felt aggrieved because
they claimed that the Housing Agency had never advised them that they (the
Agency) had not accepted the November 1998 application. Under the
circumstances, the Housing Agency decided to put it to the Housing Allocation
Committee for their consideration.
4.

The housing problems affecting the Complainant, her common-law-

husband and son were referred to the Housing Advisory Committee of the
Housing Agency for their consideration. The Social Services Agency submitted a
report, which highlighted the young couple’s housing predicament, and the
problems and difficulties emanating from the family background at the flat in
question.
5.

The social worker who investigated the case and made the report stated at

the conclusion of the report “All these comings and goings within the family must
be disturbing to such a young child who should be living with his own father and
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mother in a place of their own. Considering the strain this young couple have
gone through with their son at the beginning of a very short relationship, (the
child was born with a heart condition and underwent surgery in England) it is
amazing that 4 years later they are still trying to be together. Financially the
Complainant and her son are well looked after by her own family but yet she and
her partner are making tremendous efforts to break away from her family and live
independently. The Complainant’s common-law-husband has a regular job
(address of firm supplied) and will therefore be able to maintain his family.”
6.

By letter dated 31 July 2001,

The Ombudsman concluded that he

the Housing Agency informed the

was unable to sustain or otherwise the

Complainant’s

common-law-husband

complaint, but expressed the view that

that the Housing Advisory Committee

the social services report had not been

discussed their case at the meeting held

given any importance by the Housing

on 24 July 2001, and made no

Advisory Committee.

recommendation.
7.

The Ombudsman pointed out that the Housing Advisory Committee is an

independent body whose role is to review, form opinions, and take decisions on
the matters, which are referred to it. These decisions are taken independently of
the Housing Agency, and the Housing Agency is duty-bound to act as per these
decisions.
8.

The Ombudsman further stated that his function is not to substitute the

decisions taken by independent committees, in this case by the Housing Advisory
Committee by his own, but only to investigate the correctness and fairness of the
procedure employed, comment on them and make recommendations if
appropriate. In this particular case, the Ombudsman felt it appropriate for him to
enquire as to why the Housing Advisory Committee had decided not to make any
recommendations regarding this case. By letter dated 7 August, the Acting
Housing Manager informed the Ombudsman that the Housing Advisory
Committee discussed the case and felt there was no urgent need for housing and
therefore no recommendation was made.
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9.

By letter dated 28 August 2001 addressed to the Chairperson of the

Housing Advisory Committee, the Ombudsman enquired as to why her
Committee had taken the decision not to make any recommendations given the
existence of a social worker’s report portraying a very bleak family picture at the
family home and indicating the Complainant’s need, together with her commonlaw husband and young son, to live together in a place of their own, away from
the pernicious family atmosphere which seems to pervade the Complainant’s
present accommodation which she shares with her parents and brother.
10.

By letter dated 5 October 2001, the Housing Manager replied to the

Ombudsman’s letter of 28 August 2001 that a social enquiry report was prepared
by interviewing the applicant at the Social Services Offices, however a home visit
was not possible.
11.

The Housing Manager confirmed in her letter what the Ombudsman

already knew, and gets a mention in this report, which was that the Social
Services’ report did mention that the applicant’s brother lived with them at the
family home, when at a previous interview before allocating this family their
present home, it was alleged that the applicant’s brother in fact owned a flat
elsewhere in Gibraltar, and presumably did not live at the family home. The
Housing Manager further explained in her letter that this family was decanted
from their original address to a flat of their liking. Because of the above reasons,
the Housing Advisory Committee made no recommendations for urgent rehousing in this case.
12.

The Housing Manager concluded her letter to the Ombudsman by

informing him that in their meeting of 24 July 2001 the Housing Allocation
Committee took the decision to accept backdating the Complainant’s application
for accommodation for himself, his common-law wife and child to the original
date of application, that being September 1998, and that they were therefore 34 on
the 3RKB list.
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13.

The Ombudsman was pleased to note that the application for

accommodation had been backdated to September 1998, the date of the original
application.
14.

The question as to whether the Complainants should have been offered

accommodation on social grounds remained inconclusive. The Ombudsman
pointed out that he was unable to verify with any certainty whether the
Complainant’s brother was living at the family home, or at his own property. He
said there were conflicting versions regarding this matter, which was central to
the complaint made by the Complainants in this case. The Ombudsman pointed
out that the Social Services Report was drawn up without carrying out a home
visit, and wondered how accurate the said report therefore was. On the other hand,
he also doubted as to whether the social worker would have been able to ascertain
that the Complainant’s brother was indeed living or not at the family home had
she visited the flat in question.
15.

The Ombudsman concluded that he was unable to sustain or otherwise the

complaint, but expressed the view that the Social Services Report had not been
given any importance by the Housing Advisory Committee. He also pointed out
that in cases such as this the social workers should endeavour to carry out home
visits, even if at the end of the day not even this can clarify matters. Similarly, the
Housing Agency, on this occasion through the Housing Advisory Committee
should have tried to obtain more conclusive evidence before reaching their
decision of 31 July 2001, which was not to make any recommendation.

CASE NOT SUSTAINED
CS/251
COMPLAINT AGAINST THE HOUSING AGENCY FOR FAILURE TO
INCLUDE THE COMPLAINANT ON THE HOUSING WAITING LIST
1.

The Complainant felt aggrieved because the Housing Agency refused to

include him in the Housing Waiting List.
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2.

The Complainant, a Spanish National, has lived in Gibraltar since 1971.

In 1972 he married a Gibraltarian, and he and his wife were subsequently
allocated a Government flat.

Three years later he obtained employment at

Technical Services Department, where he remains in employment to date.
However, the Complainant is not in possession of a certificate of permanent
residence, nor has he applied for British Citizenship.
3.

However, in July 2001, the Complainant and his wife commenced Judicial

Separation Proceedings, and the Complainant requested that he be placed on the
Housing Waiting List, with a view to moving out of the marital home. However,
this request was denied, on the basis that the Complainant was not eligible to
apply for Government Housing, since he was not a British citizen, and had no
right of permanent residence.
4.

Section 4 of the Housing Allocation Scheme (Revised 1994) states as

follows :
“The following persons are eligible to apply for Government housing –
a) persons who are registered in the Register of Gibraltarians;
b) persons who are not registered Gibraltarians, but who at the time of
application, have a right of permanent residence;
c) persons who are British Dependent Territories citizens by virtue of
a connection with Gibraltar, as defined by the British Nationality
Act 1991”
5.

The Complainant did not comply with this criteria. Therefore, his case

could not even be put to the Housing Allocation Committee.
6.

The Complainant did not wish to apply for British citizenship, and the

right to permanent residence is, at the time of writing, granted only to persons
who have reached retirement age. Though the Complainant was in receipt of a
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residence permit granted up until 2006, this permit could not be extended to the
Complainant’s retirement age, since residence permits are only renewed on a 5
year basis.
7.

Thus, it appeared that the Housing Agency would only be able to include

the Complainant on the Housing Waiting List if he made a successful application
for British Citizenship.
8.

The Ombudsman sympathised with the Complainant’s chagrin at not

being allowed to apply for Government Housing after having worked and lived in
Gibraltar for some thirty years. Not withstanding this the Ombudsman concluded
that there had been no maladministration on behalf of the Housing Agency, and
closed the case.

CASE NOT SUSTAINED
CS/270
COMPLAINT AGAINST THE HOUSING AGENCY FOR ALLEGEDLY
HAVING RENEGED ON ITS PROMISE TO SELL A BED-SITTER
1.

The Complainants felt aggrieved at the Housing Agency having reneged

on its promise to sell them a bed-sitter.
2.

The Complainants bought a two bedroom flat at Sir William Jackson

Grove some seven years ago. At the time they had a son and a daughter but were
unable to purchase a bigger flat. They thought their housing problem would
eventually be resolved if allowed to purchase the bed-sitter next to their flat.
3.

In November 1996 the Complainants’ second daughter was born, and their

flat became too small for them. Some three years ago the bed-sitter next to their
flat became empty. The Complainants claim they then met with the then Housing
Minister and the then Housing Manager.
4.

The Complainants claim that both the Housing Minister and the Housing

Manager told them they should encounter no problems in purchasing the bedAPPENDIX 2
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sitter. The Complainants claim that during the course of a meeting held with the
then Housing Manager, he (the Housing Manager) even allegedly confirmed to
them that the selling price would be some £23,000.00 or £24,000.00 on a 100%
basis. However, nothing was put in writing.
5.

The Complainants claim to have decided immediately to go ahead with the

purchase, and hired the services of a Lawyer. By letter 26 August 1999, the
Lawyer wrote to the law firm involved in the transaction (the Law Firm)
informing them that consent to the sale of the bed-sitter had already been given by
the Government, and that she (the Lawyer for the Complainants) had been
notified by the present Housing Manager that the Law Firm was dealing with this
matter. The Complainant’s Lawyer requested copies of the title deeds of the
property.
6.

By letter dated 23 November 1999, the Complainants’ Lawyer wrote to

the then Housing Manager, stating that her clients were eager to complete the
transaction and had been waiting for an answer since late August 1999.
7.

The Complainants’ Lawyer wrote again on 11 January 2000 to the then

Housing Manager requesting a reply.
8.

On 8 June 2000, the Complainants’ Lawyer wrote to the Law Firm

informing them that her clients (the Complainants) had informed her that consent
had now been obtained for the purchase of the bed-sitter in question and the
documentation for the transaction was in the possession of the Law Firm. The
Complainants’ Lawyer asked for confirmation of this and requested copy of the
title documentation. The Ombudsman noted that no written proof informing the
Complainants that consent had been obtained for the purchase of the property was
made available to him (The Ombudsman).
9.

By letter dated 5 July 2000 the Complainants’ Lawyer wrote to the then

Housing Manager expressing her disquiet at what seemed to have been a change
in the price originally quoted by the Housing Agency. The Lawyer said in her
letter that her clients had informed her that the Housing Manager had now
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communicated to them the asking price for the bed-sitter was £39,000.00 (100%)
i.e. £19,500.00 on a 50% basis. This, the Lawyer pointed out, went against the
original verbal agreement between the parties when the Complainants had
allegedly been informed by the Housing Manager that the flat could be purchased
for £23,000.00 or £24,000.00 on a 100% basis. The Lawyer further stated in her
letter to the Housing Manager that there had been a substantial delay of some ten
months on the Housing Agency’s part in respect of the transaction, and requested
that in view of the original verbal agreement, the Housing Agency confirm that
the flat should be sold for £23,000.00 to £24,000.00 which on the 50% basis
would amount to £11,500.00 to £12,000.00.
10.

This letter of 5 July 2000 was acknowledged by the Housing Agency on

the very same day, but the Complainants did not receive a proper reply. On 27
July 2000, the Complainants’ Lawyer wrote again to the Housing Manager
requesting a reply but this was never given. The Complainants then met with the
new Housing Manager (Acting) who was by that time Acting Housing Manager.
The Ombudsman was not able to obtain the exact date of the meeting, but it must
have taken place towards the end of August 2000.
11.

The question of the price of the flat was thoroughly discussed, with the

official side maintaining that the price was £39,000.00 (on 100% basis) and not
between £23,000.00 to £24,000.00 (on 100% basis) as allegedly previously stated.
12.

Both parties’ versions seemed to coincide in that it was agreed that the flat

in question would remain on offer. The meeting seemed to have ended on that
premise. Notwithstanding this understanding, the Acting Housing Manager
informed the Ombudsman that no further communication was received from the
Complainants during the next eight months or so. At some stage during this
period, the Acting Housing Manager claimed to have contacted the Complainants’
Lawyer who told her that her clients had decided not to proceed with the
purchase. The Ombudsman contacted the Lawyer in question who confirmed
having told the Housing Manager that her clients, for personal and monetary
reasons had decided not to proceed with the purchase. The Lawyer was unable to
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say however when exactly this conversation with the Housing Agency had taken
place.
13.

There was no further communication from the Complainants until their

letter to the Housing Minister, dated 26 June 2001, expressing their grievances
and disquiet after having been told by the Housing Agency that the flat was no
longer on offer since Government had changed its policy with regards to the sale
of bed-sitters.
14.

By letter dated 3 July

The Housing Agency had not incurred in

2001 the Housing Minister

administrative maladministration but had

informed

Complainants

reacted to the Complainants’ decision not to

that the bed-sitter adjacent to

proceed with the purchase, which later on

their

originally

could not be reverted to the original deal as

designed, amongst others for

this was barred by the Government’s change

the purpose of accommodating

of policy on the sale of bed-sitters.

flat

the

was

pensioners, and that there was
a demand for such bed-sitters, whilst at the same time there was not sufficient
stock of such flats to meet the demands placed on housing. The Minister’s letter
concluded by stating that it was for this reason Government continued to ensure
that the bed-sitters continued to be available for pensioners and that in these
circumstances he regretted to say their request to purchase was not acceptable.
This decision was upheld by the Chief Minister to whom the Complainants had
made an appeal.
15.

The Ombudsman pointed out that this had been a rather difficult case to

investigate because of the lack of written information, particularly from the
official side. The Ombudsman was able to ascertain that there had been various
meetings between the Complainants and the Housing Manager and the then
Housing Minister.
16.

Regrettably no minutes of these meetings were ever taken, nor was the

final agreement to sell the bed-sitter to the Complainant put in writing. The
Ombudsman was however able to verify from the then Housing Manager that on
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instructions from the then Housing Minister the Housing Agency had entered into
negotiations with the Complainants to sell to them the bed-sitter adjacent to their
flat. The then Housing Manager told the Ombudsman that the price quoted had
been £39,000.00 on a 100% basis and not £23,000.00 to £24,000.00 100% basis
as stated by the Complainants. Again the Ombudsman was unable to reconcile the
different versions in the absence of any written statement, and the Complainants’
Lawyer’s letter of 5 July 2000 to the then Housing Manager having remained
unanswered.
17.

The Ombudsman expressed the view that prior to the meeting that the

Complainants held with the present Acting Housing Manager, sometime in
August 2000, the Housing Agency had conducted the negotiations with the
Complainants in a very amateurish manner. The Housing Agency had failed to
answer letters, had not recorded meetings and important decisions, and had
incurred in long delays in their dealings with the Complainants or their Lawyer.
The Ombudsman sympathised with the Complainants’ housing problem and
regretted the difficulties they had encountered in their protracted dealings with the
Housing Agency during their period of negotiations, which he concluded had
amounted to administrative maladministration.
18.

The Ombudsman was able to ascertain that notwithstanding the agreement

reached by the Complainants and the Acting Housing Manager in August 2000,
this had been rescinded by the Complainants’ Lawyer on their instruction.
Therefore, the Housing Agency was no longer under the obligation to keep the
flat on offer to the Complainants, and could offer it to other interested parties,
without breaking the agreement.
19.

The Ombudsman also pointed out that the Government’s decision not to

sell bed-sitters but to use them to house the elderly did not constitute
administrative maladministration. The Ombudsman said this change of policy was
within the Government’s prerogative, and was based on sound reasoning and
planning.
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20.

The Housing Agency had not incurred in administrative maladministration

but had reacted to the Complainants’ decision not to proceed with the purchase,
which later on could not be reverted to the original deal as this was barred by the
Government’s change of policy on the sale of bed-sitters.

CASE SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED
CS/273
COMPLAINT AGAINST THE HOUSING AGENCY FOR FAILURE TO
OFFER ACCOMMODATION
1.

The Complainant is a single Gibraltarian mother of three children aged 12,

10 and 9 who together with her children have been homeless since their arrival in
Gibraltar from the U.K. in January 2001. The Complainant had lived in the U.K.
for 16 years but took the decision to return to Gibraltar for personal and family
reasons. She claimed that her husband abandoned her and her children days after
the birth of their third child. Her in-Laws helped her at first, but she explained that
gradually they tried to take control of her children. She claimed to have found this
situation untenable and returned to Gibraltar.
2.

The Complainant, who managed to find a part-time job in Gibraltar after

being on social assistance for a couple of months, expressed her deep concern and
anxiety to the Ombudsman because of their state of homelessness. She was
worried on account of her children not having a permanent home. At the time of
writing this report the Complainant was living with her sister. Prior to that they
had lived with other relatives always for short periods of time, and for as long as
relatives or friends allowed them to stay.
3.

The Complainant explained that she and her three children are always

living in overcrowded conditions, and in situations which are emotionally and
physically stressful.
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4.

Upon arriving in Gibraltar, she applied for Government housing. The

Social Services Agency carried out an investigation and issued a report on 8
March 2001. The report explained the circumstances, which had made the
Complainant take the decision to return to Gibraltar with her children. The social
worker explained in some details the emotional and psychological hardships the
Complainant and her children had suffered at the hands of her in-laws.
5.

The social worker’s report

The Ombudsman felt that the Housing

explained that the Complainant and

Allocation Committee should look at the

her children have no permanent

humanitarian dimension of this case,

place to stay in, and are compelled

preferably with the backing of a social

to stay with relatives for a while and

services report, and consider whether the

when the situation deteriorates to

case does merit that the three years

move elsewhere for a few weeks,

qualifying period should be waived or

and so on.

not.

6.

The problem was discussed by the Housing Advisory Committee on 10

April, but no recommendation was made on the case because the Complainant
had not been in Gibraltar for long enough to qualify for Government housing. The
Ombudsman drew a parallel between this case and a similar one, which he had
recently investigated (Case No. 246) and thought it pertinent to make the same
observations he had made in that other case.
7.

The Ombudsman expressed the view that the Housing Advisory

Committee’s role did not include that of looking as to whether a particular case
does or does not qualify for housing on account of the applicant’s length of
residency in Gibraltar. In this case the Housing Advisory Committee should have
limited itself to applying its terms of reference which would have been to
recommend or otherwise the placing of the applicant on a social category list
irrespective of whether the person qualified for housing or not, with the decision
to recommend or not the waiving of the three years qualifying period being a
matter for the Housing Allocation Committee. The Housing Manager’s
interpretation of the rules differed from that of the Ombudsman, her contention
being that the Housing Allocation Committee has not got the powers to waive the
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3 years of residence in Gibraltar before members of the public may apply for
Government housing. The Housing Allocation Committee only being empowered
to waive the 2 years qualifying time on the pre-list.
8.

The Ombudsman felt that the Housing Allocation Committee should look

at the humanitarian dimension of this case, preferably with the backing of a social
services report, and consider whether the case does merit that the three years
qualifying period should be waived or not. The Ombudsman also pointed out that
Government should consider reducing the length of the qualifying period from
three years to one year. Such a recommendation was put to the Housing Minister
by the Ombudsman as a consequence of Case No. 191 which he closed on 13
February 2001.
9.

Regrettably to date the recommendation was still under review.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/274
COMPLAINT AGAINST THE HOUSING AGENCY AND THE
BUILDINGS AND WORKS DEPARTMENT INVOLVING PROBLEMS
WITH HER FLAT
1.

The Complainant felt aggrieved with the Housing Agency for having

allocated her and her family a flat that she claimed the Agency knew had
problems with water penetration, and the Buildings and Works for not carrying
out the works needed to remedy the problem.
2.

The Complainant, her common-law husband and six children were

allocated a 4/5 RKB flat sometime in early 1999. They claimed to have accepted
the flat in good faith and spent a substantial amount of money in fixtures, fittings
and furniture. However with the onset of winter they began to have grave
problems with severe water penetration. The Building and Works Department
painted the roof in August 2000. This seemed to have reduced somewhat the
water penetration but cracks appeared along the sides of the block, and worsened
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the problem. The Complainant argued that water also came into the flat by the
areas around the windows.
3.

The Complainant made enquiries and claimed to have found out that the

previous tenant was decanted from this flat on account of the problem involving
water penetration. The flat had then remained closed for some two years during
which time the problems were to be looked into.
4.

The Complainant pointed out that three matters had to be tackled, these

being the expansion joints, the painting of the sides of the block, and having the
windows replaced. She argued that if the Buildings and Works Department were
to come to the conclusion that the flat was beyond repair, they should be decanted
and compensated for loss of property.
5.

There was some correspondence, and by letter dated 15th March 2001 the

Complainant was informed by the Housing Agency that it had been assured by the
Director of Buildings and Works that the works were in hand.
6.

On 20th March 2001 the Ombudsman wrote to the Director of Buildings

and Works and put to him the Complainant’s grievances. The Ombudsman
explained to the Director that the Complainant was firstly complaining against the
Housing Agency for having allocated her a flat which she alleged the Agency
knew had a problem of water penetration, and secondly against the Building and
Works Department for allegedly not having addressed the problem in an effective
manner, either prior to the Complainant and her family moving into the flat or
after having made the report. The Ombudsman explained that the Complainant
had said a lot of water penetrated by the window frames, and she wandered
whether the windows had been properly installed.
7.

The Ombudsman finished his letter asking the Director to express his

views on this complaint and to tell him what was being done to remedy the
problem. Also what had been done in the way of repairs before allocating the flat
to the present tenants.
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By letter dated 26th March the Director of Buildings and Works explained

8.

to the Ombudsman that Officers of his Department had inspected the flat in
question and had ascertained there was evidence of water penetration particularly
around the windows. The Director explained to the Ombudsman that in the
opinion of the estimator the windows in question, which seemed to have been
installed by the previous tenant, although properly installed, were sliding
windows of inferior quality which allowed for the penetration of wind and rain.
The Director said that the Complainant was currently No.104 on the list to have
the windows replaced, and an estimate had been prepared for the application of
waterproofing paint to the affected area which had been passed on to the pertinent
depot for inclusion in their programme of works.

The Ombudsman concluded that the

9.

flat should be repaired as a matter of

letter by saying that the flat had been

urgency to prevent water penetration

completely refurbished in September

this winter, and if the problem was

1997.

beyond

remedy,

the

tenants

The Director concluded his

in

question should be decanted to more

10.

suitable

necessary investigation and was able to

accommodation

further delay.

without

The Ombudsman carried out the

ascertain that in 1996 the previous
tenants

were

allowed

to

move

elsewhere. The Housing Allocation Committee allowed this exchange on account
of the severe dampness affecting the flat, which was indeed recognised and
accepted as being a serious problem by the committee. The Housing Allocation
Committee also instructed that the said flat be refurbished and the problem of
dampness eliminated before it being offered again for occupation.
11.

On 5th April 2001 the Ombudsman wrote again to the Director of

Buildings and Works and brought to his attention that the problem of the
expansion joints, which he had not mentioned in his letter of 26th March 2001
should also be tackled, as agreed during the course of conversation held before 5th
April 2001.
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12.

The Ombudsman pointed out to the Director that the previous tenants were

allowed to exchange flats because of the problem of acute dampness, and the
present tenants were allocated this flat on the understanding that the problem had
been remedied. Unfortunately this had not been the case, and with the first rains
of winter the problem of water penetration and resulting dampness had been if not
as severe as before, almost as severe. The Ombudsman expressed concern at this
family having to endure physical discomfort and incur expenses on account of
having been allocated a flat which had a history of water penetration, and which
was supposed to have been made habitable before being offered for allocation.
13.

The Ombudsman concluded his letter by expressing the view that under

the circumstances every effort should be made, well before the onset of winter, to
ensure that there was no repetition of the problems, which had affected this family
the previous winter.
14.

On 26th September 2001 the Ombudsman contacted the Director of

Buildings and Works and asked for an update on the works, and was informed
that nothing had been done during the year, and that it was hoped that works
would commence towards the end of October.
15.

The Ombudsman expressed the view that the Housing Agency had not

incurred in administrative maladministration when it allocated the flat to the
Complainant and her family. It had been ascertained that the Housing Allocation
Committee had allowed the previous tenant to exchange because of the problem
of dampness. The Committee had then given instructions for works to be carried
out to eliminate this problem before the flat could be offered to some one else. In
view of this the Ombudsman did not believe that the Housing Agency had
allowed new tenants into the flat whilst knowing that the flat still had severe
problems of dampness. The Ombudsman was of the opinion that it was reasonable
to assume that the Committee genuinely believed the flat had been refurbished by
Buildings and Works as per its instructions and the problem remedied.
16.

With regards to Buildings and Works the Ombudsman expressed his

concern that if the flat had been completely refurbished in September 1997 as
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stated by the Director of Buildings and Works in his letter of 26th March 2001,
how could the problem of water penetration re-occur shortly after the new tenants
moved in. The Ombudsman thought it was not unreasonable to assume that either
the flat was refurbished without taking into account the instructions of the
Allocation Committee regarding the question of severe water penetration, or that
these instructions were taken into account but the repairs were carried out in an
ineffective manner, or the repairs were properly carried out but the flat was
beyond repair.
17.

The Ombudsman further pointed out that at this stage and after the passage

of time he was unable to ascertain what had actually happened some four years
ago. He was however concerned that in spite of the assurances given earlier in the
year as to repairs being done before the onset of winter, these had, come late
September 2001 not yet commenced.
18.

He concluded that the flat should be repaired as a matter of urgency to

prevent water penetration this winter, and if the problem was beyond remedy, the
tenants in question should be decanted to more suitable accommodation without
further delay.

CASE SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED
CS/276
COMPLAINT AGAINST THE HOUSING AGENCY OVER DELAY IN
RE-HOUSING
1.

The Complainants felt aggrieved at the time being taken by the Housing

Agency in re-housing them.
2.

The Complainant was allocated a flat some years ago when he became

homeless. He had been squatting in the flat and the Housing Agency seemed to
have taken the decision to legalize his tenancy. He was later on allegedly
informed that he would have the flat fixed to make it habitable, but apart from
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connecting the water and electricity supply, no works were carried out to make
the flat habitable.
3.

A few months after having his tenancy legalised he was jailed in Spain for

six months, and a further six months in Gibraltar. When he was finally released he
found the flat had been vandalised and subsequently boarded-up by Government.
The Complainant claimed that he immediately asked the Housing Agency to have
the boards removed so that he could have access to the flat. The boards were
removed but it seems that authority was not given to reconnect the water supply,
as it was not considered safe.
4.

At some unspecified date, the

Complainant entered into a relationship
with a young woman who took up

The Ombudsman was of the
opinion that the Housing Agency
should

ensure

that

suitable

residence with him in this derelict flat. At

premises were earmarked for this

the time of writing this report, the

family,

Complainant’s girlfriend had been living

available and ready for habitation

some five months at this address, and was

for when the baby left hospital….

and

these

be

made

eight months pregnant, the baby being due
in early November.
5.

Being concerned at the state of the dwelling and in anticipation of their

child’s birth, the Complainants contacted Buildings and Works Department. A
Housing Inspector inspected the premises and was allegedly appalled at the
conditions the Complainants were living in. He said he would be writing a report,
which would be submitted to the Housing Agency for their consideration.
6.

On 25 June 2001, the Ombudsman raised the matter with the Housing

Agency who confirmed to him that the Agency was in possession of a report from
Buildings and Works stating that the flat in question was not fit for human
habitation, and that the Complainants should be decanted.
7.

The Complainants enquired as to when they would be decanted and were

informed verbally that this would happen once the baby was born. The
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Complainants claimed to have written to the Housing Agency sometime in
September 2001 explaining their predicament, but alleged that this letter was
never replied to. The Complainants did not make a copy of this letter available to
the Ombudsman. It appears that they never made a copy.
8.

On 1 October 2001, the Ombudsman met with the Housing Manager, and

discussed the case. The Housing Manager explained to the Ombudsman that the
couple would be decanted once the child was born. She said that at the moment
they only qualified for a one bedroom flat, but once the child was born they would
qualify for a two bedroom flat, and that is what they would get.
9.

The Ombudsman expressed the view that although there was some merit

in the Housing Agency’s argument that the couple could not be given a two
bedroom flat before the baby was born, and could therefore not be decanted until
this happened, it was wholly unacceptable to wait until the child was born to start
looking for a suitable flat for this family. The Ombudsman understood that this
was the policy of the Housing Agency in cases such as this, however, in this
particular case, the application of the policy would cause much distress, physical
discomfort, and could even pose a health risk to the baby. It was bad enough that
this couple should have been allowed to live in deplorable conditions, without
running water, in spite the fact that as far back as June 2001 Buildings and Works
submitted a report stating that the flat in question was not fit for human
habitation, and that its present tenants should be decanted. The Ombudsman said
that to allow a newly born baby to live in this rat-infested flat, without running
water, for a prolonged period of time until a flat was found for them, was not
acceptable. The Ombudsman visited the flat to see for himself the state of the
premises, and was able to ascertain its deplorable state. He suggested that perhaps
officers from the Housing Agency or members of the Housing Allocation
Committee should visit the flat to see it for themselves.
10.

The Ombudsman was of the opinion that the Housing Agency should

ensure that suitable premises were earmarked for this family, and these be made
available and ready for habitation for when the baby left hospital, so that he/she
did not have to live at this address for any period of time.
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11.

With these observations, the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/277
COMPLAINT AGAINST THE HOUSING AGENCY DUE TO AN ERROR
IN CALCULATING THE COMPLAINANT’S RENT RELIEF
1.

The Complainant felt aggrieved at the Housing Agency’s error in

calculating his rent relief.
2.

At the time of writing this report the Complainant was an old age

pensioner who lived alone in a government flat. When he first applied for rent
relief he was informed by letter dated 7th August 2000 that he would be exempt
from paying rent for the forthcoming year. However, on applying for rent relief
for the year 2001, he was sent a letter dated 19th September 2001. The letter stated
that his rent relief had been reduced from £13.15 to £2.75. He would have to start
paying a weekly rent of £10.40.
3.

He complained to the Office of the Ombudsman, as he felt he had not been

given a proper explanation. The Office of the Ombudsman contacted the Rent
Relief Section. This Office was told that the Complainant had been exempted
from paying rent in the year 2000 due to a computer error. He was not entitled to
£13.15 of weekly rent relief, nor had he been entitled to £13.15 of weekly rent
relief for the year 2000. In fact, the Complainant owed over £505.00 in rent for
the year 2000, plus £135 in rent for the months of July, August and September of
2001, which he had not paid. In total, the Complainant owed the Housing Agency
£640.
4.

There is no legislation regulating the rent relief system – the rent relief

procedure is governed by a set of guidelines of a purely administrative nature.
5.

However, the set procedure for calculating rent relief for tenants residing

in government flats is as follows:
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Add all Gross Income declared within the same household. Then multiply
by 12 and divide by 52.2 to calculate the Gross Weekly Income per
household.
Subtract applicable allowances from total.
a. Married over 65 years = £64.00
b. Single over 65 years =

£46.00

c. Married under 65 years = £57.90
d. Single under 65 years =

The

Ombudsman

concluded

that

there had been no maladministration
in this case - the Housing Agency had

£36.80
6.

When

amount

has

been

obtained multiply by 25%.

The

amount obtained when calculating the

made efforts to ensure that the

25% represents the new weekly rent

Complainant did not suffer undue

payable by the tenant. Ultimately

financial hardship as a consequence of

should the applicant declare their

their computer error.

children on the application a further
£0.60 is then deducted from the total

obtained in paragraph 3.
7.

The Complainant’s monthly income is £380.48 (£222.88 work pension,

plus £157.60 old age pension).
Calculation of the Complainant’s weekly rent
(£380.48 x 12) /52.2 = £87.47
£87.47 - £46 = £41.46
£41.46 x 0.25 = £10.37
8.

The Housing Agency calculated the Complainant’s weekly rent to a sum

of £10.40 weekly, the sum arrived at by the Office of the Ombudsman, rounded
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off to the nearest 10. It is evident that, on his monthly income, the Complainant
had not been entitled to total rent relief in the year 2000, and that, following the
rent relief guidelines, he should be paying a weekly rent of over £10.
The Amount Outstanding
9.

The Complainant owed the Housing Agency £640 for the year 2000 and

the months of July, August and September of the year 2001.
10.

Normally, agreements to repay any debts pending are made to a period of

six years. However, had the Complainant acceded to such an agreement, his
monthly repayment would come to £8.89 per month, over and above his monthly
rent of £45.24. Overall, his monthly outgoings would be increased by £54.13.
11.

On his monthly income of £380.48, the Complainant was very concerned

that he would not be able to cope financially, and he was aggrieved that his debt
had arisen not from any action of his own, but from an error made by the Housing
Agency. As such, a financial agreement was arrived at whereby the Complainant
agreed to pay back his debt in monthly instalments that he could afford.
12.

It was clear from the outset that the sum of £505 outstanding arose as a

result of a computer error made by the Housing Agency.

However, the

Ombudsman conceded that the amount owed by the Complainant would have to
be paid back to the public purse.
13.

Nevertheless, the Ombudsman was anxious to prevent the Complainant

from suffering financial hardship as a result of an error made by the Housing
Agency, and he was pleased at the Housing Agency’s readiness to come to a
financial agreement whereby the Complainant could repay his debt in monthly
instalments he considered affordable.
14.

Apart from the initial error which led to the Complainant owing rent to the

sum of

£505,

the

Ombudsman

concluded that there had been no

maladministration in this case – the Housing Agency had made efforts to ensure
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that the Complainant did not suffer undue financial hardship as a consequence of
their computer error.

CASE NOT SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED
CS/278
COMPLAINT AGAINST THE HOUSING AGENCY FOR REDUCING
THE COMPLAINANT’S RENT RELIEF
1.

The Complainant was aggrieved by the fact that her rent relief had been

reduced.
2.

The Complainant used to be in receipt of £32.40 per month in respect of

social assistance, as well as an Old Age Pension of £91.35 per month. Her total
income was £123.65 per month, so she automatically qualified for rent relief.
3.

However, the Complainant made a successful application for Minimum

Income Guarantee assistance, following which she was entitled to £160.40 per
month as well as her Old Age Pension.

This meant that her total income

increased to £265.12.
4.

However, as a result of the increase in the Complainant’s monthly income,

her rent relief was reduced – she had to pay £24.10 per month towards her rent,
which meant that her total monthly income decreased to £227.55.
5.

At the time of writing this report the Complainant was 64 years old and

lived alone. She found it very hard to survive on £57 a week, since her son was
no longer able to help her economically. She felt that though her monthly income
had increased due to the receipt of Minimum Income Guarantee assistance, the
effect of this assistance was mitigated by her reduction in rent relief – in other
words, what she was receiving from the Department of Social Security was being
taken in part by the Rent Relief Section.
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6.

However, it was pointed out by the Rent Relief Section that when the

Complainant reached the age of 65 her rent relief would increase considerably.
7.

There is no legislation regulating

The Ombudsman was concerned

the rent relief system – the rent relief

by the actual amount used to

procedure is governed by a set of guidelines

calculate rent relief – he thought

of a purely administrative nature.

it unreasonable to expect an old
age pensioner with a monthly

8.

However, the set procedure for

calculating rent relief for tenants residing in

income of £265.78 to be expected
to pay rent at all.

government flats is as follows:
Add all Gross Income declared within the same household. Then multiply by
12 and divide by 52.2 to calculate the Gross Weekly Income per household.
Subtract applicable allowances from total.
a. Married over 65 years = £64.00
b. Single over 65 years =

£46.00

c. Married under 65 years = £57.90
d. Single under 65 years =

£36.80

When amount has been obtained multiply by 25%. The amount obtained
when calculating the 25% represents the new weekly rent payable by the
tenant.
Ultimately should the applicant declare their children on the application a
further £0.60 is then deducted from the total obtained in paragraph 3.
9.

The Complainant was in receipt of £40.10 of social assistance weekly, and

her Old Age Pension amounted to £91.35 monthly.
10.

Her social assistance payments amounted to £174.43 per month (£40.10 x

52.2 / 12 = £174.43). Added to the Complainant’s Old Age Pension, her monthly
income amounted to £265.78 (£174.43 + £91.35 = £265.78).
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11.

The Complainant’s Gross Weekly Income: £265.78 x 12 / 52.2 = £61.10

12.

Gross Weekly Income minus the applicable allowance for a single person

under 6
13.

5: £61.10 - £36.80 = £24.10

The amount arrived at must be multiplied by 25% to obtain the sum of rent

payable weekly : £24.10 x 0.25 = £6.07
14.

The Office of the Ombudsman was concerned that there was a discrepancy

of 3p between the calculations arrived at in this report and those made by the Rent
Relief Section. However, this Office then noted that the monthly rent of £24.10
was what the Complainant was paying, as opposed to the £24.40 she would have
been paying at a weekly rate of £6.10.
The Complainant’s rent relief at the age of 65
15.

Gross Weekly Income minus the applicable allowance for a single person

over 65:
£61.10 - £46.00 = £15.10
16.

The amount arrived at multiplied by 25% : £15.10 x 0.25 = £3.78

17.

On attaining the age of 65, The Complainant’s rent relief would increase

significantly – her weekly rent would decrease from £6.10 to £3.78
18.

Having complied with the set rent relief procedures, the Ombudsman

considered that there had been no maladministration in this case.
19.

However, the Ombudsman was of the view that this complaint had

brought to light several important issues.

Firstly, there is no legislation to

regulate the Rent Relief System, only a set of administrative guidelines that are
not made available to the general public.

Thus citizens have no way of

ascertaining whether or not they are eligible for rent relief and, if so, in what
amount. The Ombudsman was of the opinion that this system was unsatisfactory,
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because the Housing Agency could not be held accountable for any decisions
made or actions taken regarding rent relief.
20.

Secondly, the Ombudsman was concerned at the effect the rent relief

system was having on the granting of the Minimum Income Guarantee. The
Minimum Income Guarantee is a benefit designed to assist old age pensioners
who have a weekly income of less than £110 (or under £85 in cases of single
persons). In actual fact, pensioners in receipt of rent relief find that their rent
relief is reduced when they receive the Minimum Income Guarantee.
21.

Though it is true that even with a reduction in rent relief, the

Complainant’s monthly income was considerably increased by the Minimum
Income Guarantee, in some cases, pensioners’ monthly incomes are only
nominally increased when they are awarded the Minimum Income Guarantee.
This means that the Minimum Income Guarantee is of very limited use to old age
pensioners in a low income bracket. In fact, the Ombudsman was concerned by
the actual amount used to calculate rent relief – he thought it unreasonable to
expect an old age pensioner with a monthly income of £265.78 to be expected to
pay rent at all.
22.

With these observations, the Ombudsman closed the case.
CASE NOT SUSTAINED
NO RECOMMENDATION(S) MADE
BUT SERIOUS VIEWS EXPRESSED
CS/281

COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS REFUSAL
TO MAKE A SECOND OFFER OF ACCOMMODATION
1.

The Complainant felt aggrieved because the Housing Agency had made

him and his family an offer of housing in an area they did not want, and on
refusing it had been told they either accepted this one offer or they would be taken
off the waiting list.
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2.

The Complainant and his wife had to sell their flat some three years ago

and had since then been living with the Complainant’s parents whilst waiting to
be re-housed by Government. The Complainant informed the Ombudsman that
when he met with the Housing Manager some eight months ago, she allegedly
asked him if there was any particular area where he would like to be allocated.
The Complainant claimed to have told the Housing Manager that his preferred
option was the south area, and preferably Alameda Estate to be as near as possible
to his parents. The Complainant explained to the Housing Manager about his
mother’s medical condition, and the fact that his wife takes care of her on a daily
basis.
3.

On 30 August 2001, the Complainant received a letter from the Housing

Agency offering them a flat at Moorish Castle Estate.
4.

By letter dated 4 September 2001, the Complainant informed the Housing

Manager that he was rejecting this offer. He explained in his letter that although
him and his wife were in desperate need of accommodation, because of personal
circumstances they felt compelled to reject this particular flat because of its
location.
5.

The Complainant again elaborated as to why he needed to live as near as

possible to his parents, and preferably at Alameda Estate. He explained to the
Housing Manager that his mother was diagnosed having breast cancer and
underwent a mastectomy. He said that due to his mother’s illness she needs help
with most of her everyday chores.
6.

The Complainant said that his wife had had to leave her job to take care of

their young daughter, and she would have to continue visiting her mother-in-law
to help out in whatever was needed, and living at the Moorish Castle Estate would
pose an extra difficulty because of the distance involved.
7.

By letter dated 2 October 2001, the Housing Agency informed the

Complainant that his case had been discussed by the Housing Allocation
Committee during the course of their meeting of 17 September. The Complainant
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was informed that the Committee did not agree to his request for a further offer of
accommodation as a suitable flat had already been offered. However, the
Committee agreed to hold the offer of the flat at Moorish Castle Estate until 15
October 2001 by which date the Complainant was required to inform the Agency
of his decision, and that failure to do so would result in the application being
cancelled.
8.

As in other similar cases, the

Ombudsman felt he had to point out that
the Housing Allocation Committee, as
indeed the other Committees, is an
independent panel whose role is to review,
form opinions and take decisions on those

The Ombudsman expressed the
view that the Housing Allocation
Committee should endeavour to
be

extra

sensitive

to

those

applicants who reject a particular
area and insist on another one

matters, which are referred to it. These

because of genuine and serious

decisions are taken independently of the

medical or other personal reasons.

Housing Agency, and the Housing Agency
is duty-bound to act as per these decisions. The Ombudsman explained that his
function is not to try to substitute the decisions taken by the Housing Allocation
by his own, but only to investigate the correctness and fairness of the procedures
and criteria employed, comment on them, and make recommendations if
appropriate.
9.

In this particular case, as in others similar to it, the Ombudsman was

mindful of the fact that the Committee had to be vigilant and take measures which
would entail refusing second offers to those applicants who reject offers on
frivolous or unsubstantiated grounds. However, the Ombudsman expressed the
view that the Committee should endeavour to be extra sensitive to those
applicants who reject a particular area and insist on another one because of
genuine and serious medical or other personal reasons.
10.

The Ombudsman felt he was not in a position to determine with absolute

certainty whether the arguments presented by the Complainant in this particular
case were serious and important enough so at to warrant the Committee to offer
them a flat at the Alameda Estate as they had requested, nor was it appropriate for
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him as Ombudsman to suggest to the Committee whether this should be done or
not. However, he felt it was incumbent on him to advise the Committee as to the
necessity of adopting at all times a sensitive and flexible approach when dealing
with requests such as this one. With these observations, the Ombudsman closed
the case.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/282
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS REFUSAL
TO MAKE A SECOND OFFER OF ACCOMMODATION
1.

The Complainant felt aggrieved at the Housing Agency’s refusal to

entertain her request to be offered a flat in the area of her choice
2.

The Complainant had been on the Housing Waiting List since May 1992.

Prior to being offered a flat by the Housing Agency the Complainant requested,
both verbally and in writing to be allocated a flat near her parent’s flat at Varyl
Begg Estate. She explained that her father had recently undergone major heart
surgery, and her mother at the time of writing this report suffered from a large
stomach hernia which seriously restricted her mobility. The Complainant claimed
to have made available to the Housing Agency medical evidence to substantiate
her parents’ medical conditions. However, when the offer for accommodation was
made, this was at Coelho House at Naval Hospital Hill, in the South District, and
at a considerable distance from Varyl Begg Estate, which was the estate where her
parents live, and where she herself wanted to live.
The Ombudsman failed to understand

3.

why it was that the Housing Allocation

2001 the Complainant wrote to the

Committee, in spite of the weighty

Housing Manager rejecting the offer

evidence

and giving detailed reasons as to

presented

by

the

By letter dated 5 September

Complainants, had stubbornly persisted

why.

in their decision not to offer them a flat

highlighted

in the North District.

problems affecting her parents and
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how she had to look after them on a daily basis, and how living at the other end of
town would make matters even more difficult for her and her husband. She ended
her letter to the Housing Manager requesting that the Agency re-consider her
situation and offer her a flat nearer her parent’s home.
4.

At the meeting held on 31 October 2001 the Housing Allocation

Committee reviewed the case again and took the decision not to make a second
offer in the north area of Gibraltar as requested.
5.

The Ombudsman considered that the Housing Allocation Committee’s

decision had been perverse. He failed to understand why it was that the
Committee, in spite of the weighty evidence presented by the Complainants had
stubbornly persisted in their decision not to offer them a flat in the North District
of Gibraltar and maintained their original offer of accommodation at the other
extreme of our city.
6.

The Ombudsman expressed the view that denying this request, particularly

in this case where it was proved that there was a genuine reason for having
requested accommodation in a certain area, was unnecessarily harsh and
inflexible.
7.

The Ombudsman pointed out that he was mindful of the fact that the

Housing Agency had to be vigilant and take measures which would entail refusing
second offers to applicants who had rejected offers on what it would be deemed to
be frivolous or unsubstantiated reasons. But he also expressed the view that the
Housing Agency should endeavour to be sensitive to those other cases able to
present genuine and serious reasons, this being such a case.
8.

The Ombudsman said that in the enforcement of rules regulations and

policies, the administration should ensure that the application or otherwise of
these should not cause unnecessary hardship to members of the public.
Unfortunately, this duty of care had not been applied to this case, and this was
most regrettable.
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9.

The Ombudsman recommended that the Housing Agency review this case

again, and closed his investigation.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/286
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS ALLEGED
LACK OF INTEREST IN RESOLVING A HOUSING PROBLEM
1.

The Complainant felt aggrieved because she felt the Housing Agency was

not giving her case the attention she felt it deserved.
2.

The Complainant, a twenty-five-year old single woman, had been trying to

alleviate her psychological problems by resolving her housing problem.
3.

The Complainant has spent a number of years in treatment for recurrent

depression. She claimed that her condition was made worse by the situation at
home. It seemed that the relationship between her mother and herself were
severely strained. She claimed that her mother had suffered from obsessive
compulsory disorder since 1981, and her father also fell into severe depression ten
years ago and had to leave work for five years. The Complainant claimed that her
15-year-old sister was also already on treatment for depression.
4.

The Complainant argued that with this family background she was unable

to live at home. On two occasions she had to move out and move into private
accommodation, but had to give them up for financial reasons. At the time of
writing this report she was living with her grandfather at a Government housing
estate. She applied to the Housing Agency for tenancy rights at her grandfather’s
address but this was not approved.
5.

Her case was first referred to the Medical Advisory Committee, which

discussed it on 8 February 2000 and made no recommendation. Similarly, the case
was discussed by the Housing Advisory Committee on 23 June 2000 but made no
recommendation either. During the years 2000 and 2001 at least three letters from
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the Complainant’s doctors were sent to the Housing Agency. The last letter, dated
31 July was addressed to the Chairman of the Housing Medical Advisory
Committee, and was written by the Consultant Psychiatrist of the GHA. He
pointed out in his letter that his patient was suffering from recurrent depressive
disorder from which she was making a gradual recovery. He explained that there
was a significant family history of Affective Disorder, with both parents suffering
from depression. He said that the combination of family illness had made it
impossible for the Complainant to remain with her parents, and so she had been
living with her grandfather. The Consultant Psychiatrist was of the opinion that
the Complainant could not return home because the family situation would cause
relapse in at least one but probably more of the trio.
6.

The Complainant’s case was again discussed by the Medical Advisory

Committee at the meeting held on 3 September held on 2001 and categorised her
on the “C” medical list.
7.

The position at the time of writing this report was that the Complainant

felt that she could not go back home because doing so might cause her to relapse
into serious depression. The Consultant Psychiatrist did express this concern as
explained to the Medical Advisory Committee in his letter of 31 July 2001 and
did request that the housing problem be resolved, but the Committee opted to
categorise the Complainant on the “C” list which in practical terms would not
resolve her housing problem because only those categorised on the “A” list stand
a chance of being allocated a Government house. Also, the Housing Agency
refused her to be included as a tenant at her grandfather’s address. This meant she
could only stay at this address on a temporary basis for as long as her grandfather
lived, but would have to vacate the flat if her grandfather were to pass away.
8.

The Ombudsman had to consider whether any of the above-mentioned

occurrences constituted administrative maladministration.
9.

He was of the opinion that the Housing Agency’s refusal to include the

Complainant as a tenant at her grandfather’s address did not amount to an act of
maladministration. The Ombudsman pointed out that it is the Agency’s policy
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only to allow next of kin to be registered in Government housing. This policy was
introduced in order to prevent other family members from becoming tenants and
jumping the housing waiting list and depriving those already in the waiting lists
from being allocated. The decision of the Housing Advisory Committee not to
make any recommendation did not amount to an act of maladministration either.
The Ombudsman considered that at the moment this was not a social case, but a
medical case, and would only become a social case if the Complainant were to
become homeless, as for example, after the death of her grandfather.
10.

With regards to the decision as to why the Medical Advisory Committee

categorised the Complainant on the “C” list, the Ombudsman expressed the view
that the Committee is an independent panel made up of professionals in the
medical field whose role is to review, form opinions, and take decisions on those
cases which are referred to them. The role of the Ombudsman is not to try to
substitute the decisions taken by the Medical Advisory Board by his own, but
only to investigate the correctness and fairness of the procedure employed and
comment on them if appropriate.
11.

In this particular case the Ombudsman as a layperson without any medical

knowledge was not in a position to challenge the Medical Advisory Committee’s
decision to categorise the Complainant on the “C” list. Notwithstanding this, he
did wonder why the Committee had opted for this categorisation given the
Consultant Psychiatrist’s very explicit letter stating that his patient could well face
a relapse if she were to go back to her family home.
12.

In view of this, the Ombudsman pointed out that perhaps the Medical

Advisory Board might see the need to review this case afresh giving some more
consideration to the Consultant Psychiatrist’s letter of 31 July 2001.
13.

With these observations, the ombudsman closed the case.
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CASE NOT SUSTAINED
CS/293
COMPLAINT AGAINST THE HOUSING AGENCY BECAUSE OF THE
AGENCY’S INSISTENCE THAT SHE PAY RENT ARREARS BEFORE
BEING DECANTED
1.

The Complainant felt aggrieved because the Housing Agency had insisted

she pay all her rent arrears before being decanted.
2.

The Complainant was a property owner but lost her property after her

husband was lost at sea. After this tragic incident she was not able to keep up with
the regular payments, and when she eventually became homeless the Housing
Agency categorised her as a social case and offered her a Government flat on
social grounds, which she took.
3.

The Complainant claimed

that at first, because the flat had

“Taking into account the fact that rent
relief had been backdated, and £1,181.00

been recently refurbished by the

had

Government, she did not realise it

considered it was not unreasonable to

had a problem involving dampness.

expect the Complainant to pay the

She also complained about the

outstanding amount of £167.00 before

presence of cockroaches and rats in

being decanted.”

been

waived,

the

Ombudsman

the flat.
4.

The Complainant alleged that she complained to the Housing Agency

within the first weeks of moving into the flat and regularly gave the Agency
updates on her situation. Because of the state of the flat, the Complainant alleged
that she and her daughter spent less and less time in the flat, and more and more
time at her mother’s house.
5.

On 20 August 2001 the Housing Agency notified the Complainant that she

would be decanted from her present premises but she would have to pay all of her
rent arrears first. The Complainant felt this was unfair considering the state of the
dwelling. The Complainant was, at the time of writing this report, on social
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assistance and was in receipt of £92.00 every two weeks, and on the advice of the
Ombudsman sought rent relief, which was granted to her. Approval was also
granted for the backdating of the rent relief. Subsequently her current balance in
the way of rent arrears as at week ending 21 October 2001 was £167.00, this
being the sum that the Complainant had to clear before being decanted. The sum
of money which had been waived through the backdating of rent relief amounted
to £1,181.00.
6.

The Ombudsman himself visited the flat in question. The Housing

Manager and the Complainant accompanied him. The Ombudsman noted that
whereas the toilet, the bathroom and the long corridor which runs along the whole
length of the flat were severely affected with dampness, the other rooms, namely
the bedrooms, kitchen and sitting room were practically not affected.
7.

The Ombudsman had to decide whether it was fair that the Complainant

should be made to pay the outstanding balance of £167.00 before being decanted.
8.

The Ombudsman noted that the flat in question had been totally

refurbished prior to it being allocated, and although the problem of dampness had
begun to affect it only weeks later, the Complainant had not paid any rent at all,
not even during those first few weeks when the problem had not yet begun to
appear. Taking into account the fact that rent relief had been backdated, and
£1,181.00 had been waived, the Ombudsman considered it was not unreasonable
to expect the Complainant to pay the outstanding amount of £167.00 before being
decanted.
9.

With this observation the Ombudsman closed the case.
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CASE NOT SUSTAINED
CS/301
COMPLAINT AGAINST THE HOUSING AGENCY FOR ITS REFUSAL
TO BACKDATE HOUSING APPLICATION
1.

The Complainant felt aggrieved because, after having allegedly applied for

housing in 1995, she was still on the pre-list.
2.

The Complainant put it to the Ombudsman that she applied for housing in

1995, but that in late October 2001, which was when she brought her complaint to
the attention of the Ombudsman, she was still on the pre-list, and it seemed as if
the Housing Agency had lost her application or taken her off the waiting list.
3.

The Complainant explained to the Ombudsman that she had been living

with her parents at a privately owned flat, but that her father had evicted her. The
Complainant’s father had in fact written to the Housing Minister on 23 October
2001 informing the Minister that he was evicting his daughter and children on 2
November 2001 and giving his reasons for this decision.
4.

On 2 November or shortly after the Complainant and her two young

children, twins aged four found themselves homeless.
5.

The Complainant explained to the Ombudsman that she used to live in the

U.K. but decided to come back to Gibraltar sometime in the early eighties. The
Complainant’s father, who is Gibraltarian, bought a two-bedroom flat for himself,
his wife and his daughter. The Complainant claimed that from the very beginning
she did not get on well with her mother. She became pregnant and claimed to
have applied for housing. A daughter was born in July 1995 but died at birth.
6.

The Complainant continued to live with her parents and continued to

attend the counter at the Housing Agency for updates on her housing situation. On
one occasion she was allegedly told by the official at the counter that her case had
been discussed by the Housing Advisory Committee which had made no
recommendation, and that she would have to wait her turn on the waiting list.
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CASE NOT SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/183
COMPLAINT AGAINST THE INCOME TAX OFFICE FOR FAILURE
TO GRANT TAX RELIEF IN RESPECT OF PAYMENTS MADE BY A
TAXPAYER ON BEHALF OF HIS WIFE OF PREMIUMS FOR HIS
WIFE’S H.S.A. CONTRACT
1.

The Complainant was aggrieved that he had been granted £291 of the full

£300 Medical Insurance Allowance based on his own medical insurance
premiums (24.26 pcm (£291.12 pa) when he was also paying the medical
insurance premiums for his wife and two daughters (both over 18 years old but
dependents) and believed he was entitled to the full amount of tax relief available
of £300 on the amounts he paid in the total sum of £72.78 (£873.36pa).
2.

In the Gibraltar Chronicle’s edition of 1 June 2000, under the Caption

“Budget Measures”, the following was stated:
“Medical and health insurance premiums paid in respect of taxpayer,
spouse and/ or dependent children will enjoy tax relief up to £300 p.a.”
3.

In Baker Tilley’s ‘Tax Facts 2000/2001’ under the heading “Medical

Insurance Allowance”, it stated:
“First £300 of eligible premiums paid in the tax year in respect of
taxpayer, spouse and/or dependent children is fully allowable”.
4.

The Complainant wrote to the Income Tax Office seeking an amendment

to his PAYE Allowance Certificate enclosing H.S.A. letters confirming his, his
wife’s and daughters’ membership.

He also enclosed copies of documents

confirming that one of his daughters was furthering her education and was
therefore a ‘dependent’. He received an amended PAYE Certificate and noted
that the allowance had been increased to £291 and not the full £300. He queried
the assessment, stating that the increase reflected only his own monthly premium
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of £24.26. The Complainant stated in his letter addressed to the Income Tax
Office:
“It is my understanding that the Medical Insurance Allowance covers the
first £300 of eligible premiums paid in the tax year in respect of taxpayer,
spouse and/or dependent children. My spouse and two daughters are
dependents as declared in my Tax Returns… Each family member is
allocated a separate Registration Number by the H.S.A., regardless of who
pays the premium.”
5.

The Complainant then listed the family members insured under the H.S.A.

Crown

Plan,

the

monthly

The Ombudsman did, however, make a

premiums paid and the H.S.A.

recommendation for specific amendment

Registration

to the drafting of 20(A)(1) of the Income

Numbers.

The

Income Tax Office replied by

Tax

letter stating that the medical

Exemptions) Rules 1992 to clarify the

insurance

position further……….

relief

was

allowed

(Allowances,

Deductions

and

solely on each individual plan
holder and he could not, therefore be granted the allowance on another plan
holder’s policy so the P.A.Y.E. Allowance Certificate was correct as issued.
6.

The Complainant then brought his grievance to the attention of the

Ombudsman enclosing extracts from the Gibraltar Chronicle and from Baker
Tilley’s Tax Facts 2000-2001. The Income Tax Office discussed the matter with
the Investigating Officer on 12 December 2000. It was explained that by 20(A)(1)
of the Income Tax (Allowances, Deductions and Exemptions) Rules 1992
(Gibraltar Gazette No. 3186 7 September 2000):
“20(A)(1) An individual who, for the purpose of providing health
insurance for himself, his spouse or his dependent children contributes to
an approved insurance policy, scheme, society or fund shall be entitled
to claim a deduction from his assessable income of the amount of the
premium or contribution, or both, payable during the year of assessment
up to a maximum of £300 in aggregate.” (Emphasis added).
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7.

Under the umbrella of ‘Crown Plan’ the Complainant paid a premium in

respect of himself (£24.26) that automatically covered his wife and his children
allowing him to claim 50% of monies expended on medical grounds covered by
the policy, however, he also paid his wife’s premium (£24.26) that automatically
covered the Complainant and her children, hence where both made a claim on the
same expenditure, 100% of their expenditure would be paid by the policies. He
also paid his daughters premiums (£12.13 each).
8.

The Income Tax Office was of the view that the pertinent rule (above)

referred only to the one policy/scheme/ society/ fund that the individual
contributed to ‘for the purpose of providing health insurance for himself, his
spouse or his dependent children’ and not that the individual be granted a
deduction from his assessable income of the amount of premiums or contributions
paid by him on behalf of his spouse and/ or children’s contracts on their own
medical insurance contracts. That is, the Complainant’s premium on his own
cover entitled him to claim for his wife and dependent children (up to age 18) up
to 50% of the expenses incurred. The Complainant wanted further tax relief on
his wife’s contract with H.S.A. given he paid her premiums. This he did out of
choice to be able to recover 100% costs where a cheque for 50% would be sent to
him under his contract with H.S.A. and a cheque for a further 50% would be sent
to his wife under her contract with H.S.A.
9.

The Ombudsman was of the view that there was no act of

maladministration in the Income Tax Office’s refusal to grant deductions from the
Complainant’s assessable income of the amounts he paid for his wife and children
in respect of their own medical insurance contracts.
10.

The Ombudsman did, however, make a recommendation for specific

amendment to the drafting of 20(A)(1) of the Income Tax (Allowances,
Deductions and Exemptions) Rules 1992 to clarify the position further given
that the Income Tax Office had received numerous similar complaints.
11.

The Complainant was duly informed and the case closed.
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CASE NOT SUSTAINED
CS/193
COMPLAINT AGAINST THE INCOME TAX OFFICE FOR THE WAY
INCOME TAX HAD BEEN ASSESSED
1.

The Complainant was aggrieved that the Income Tax Office had assessed

his income for the tax year, including the amount of his UK Government Forces
pension (‘the pension’) assuming this amount was being brought into Gibraltar,
when the Complainant contended it was not.
2.

The Complainant had been in receipt of the pension since March 1996 and

when completing the Gibraltar Income Tax Office’s Tax Return declared the
pension along with other income. On finding out that the pension had been
included as assessable income and liable to tax in Gibraltar, he immediately set
out to have this corrected, given that he alleged this money was not brought into
Gibraltar and was liable to tax in England in any event. The Complainant wrote
to the Income Tax Office on 2 November 1999 explaining his grievance.
The Ombudsman did, however, make a recommendation for specific amendment
to the drafting of 20(A)(1) of the Income Tax

………there was no act of

(Allowances, Deductions and Exemptions)

maladministration

Rules 1992 to clarify the position further given

Commissioner’s request for

that the Income Tax Office had received

copies of bank statements

numerous similar complaints.

given his statutory powers to

in

the

do so…………
3.

The Income Tax Office stated in a letter

to the Complainant that, ‘statements would need to be produced since the pension
payments commenced and up to date’.

Copies of approximately 50 bank

statements (approximately) were requested to be produced. The Complainant felt
that the letter forwarded from his UK Bank was ample proof that the pension was
being deposited outside Gibraltar. The Income Tax Office, however, said this was
not proof that the pension was not being transferred to Gibraltar.
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4.

The Ombudsman Office met with the Commissioner for Income Tax on 5

February 2001. The Commissioner for Income Tax said that by section 57(1) of
Part V Returns, Assessments, Appeals, Collection and Repayment of Tax,
‘the Commissioner may by request in writing ask any person to furnish
him, with a return of income and such particulars as may be required for
the purposes of this Ordinance and with respect to the income for which
such person is chargeable.’
5.

The Ombudsman Office referred to the Income Tax Office’s request that

the Complainant furnish copies of local bank statements since he began receiving
the pension in 1996 having the effect of the Complainant having to produce
approximately over 50 bank statements and asked whether this was necessary.
The Commissioner kindly agreed that the last 4 bank statements of his local
account would be adequate. Copies of the Complainant’s local bank statements
were forwarded to the Commissioner who was satisfied upon examination of
these that the Complainant’s pension was not being transferred to Gibraltar and
that on this basis, the Complainant’s income tax would be re-assessed.
6.

The

Ombudsman

being

satisfied

that

there

was

no

act

of

maladministration in the Commissioner’s request for copies of bank statements
given his statutory powers to do so, and being satisfied of the agreed reassessment, duly informed the Complainant of the outcome of the investigation
and closed the case.

CASE SUSTAINED
RECOMMENDATIONS MADE AND ACCEPTED
CS/202
COMPLAINT AGAINST THE INCOME TAX OFFICE INVOLVING
TAX-RELIEF
1.

The Complainant alleged that he was originally informed (verbally) by the

Income Tax Office that once he gained his nieces’ custody care and control he
could benefit from further tax relief, however, he was subsequently informed
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(verbally) that the only way he would be entitled to further tax relief is if he
adopted his nieces. He asked that the Ombudsman investigate the advice tendered
by the Income Tax Office. It should be noted that the Complainant did not put his
grievance to the Income Tax Office in writing, however had met with personnel
of the Income Tax Office including the Commissioner.
Income Tax (Allowances, Deductions and Exemptions) Rules 1992 (‘the
Rules’)
The provisions of the Rules includes in the definition of “child”,
‘… a stepchild, an illegitimate child, and a child adopted in accordance
with an order made by a Court of Competent jurisdiction’
The Chief Secretary and the Commissioner of Income Tax agreed as follows:
•

Departmental practice should be changed so that, provided the
maintenance test is satisfied, you should allow a deduction in
respect of a child under care and control of the claimant
notwithstanding that the child is not one that comes under any of
the three categories included in the definition of child;

•

That the Complainant’s position be regularised with immediate
effect;

•

The Rules should be amended for the sake of clarity and good
order.

2.

The Ombudsman agreed that the definition of ‘child’ in the Rules did not

exclude children whose custody, care and control had been granted to another
who was not, necessarily, the parent. The Ombudsman concluded, therefore, that
the Income Tax Office had given the Complainant the wrong advice in stating he
should adopt his nieces to be able to benefit from tax relief in respect of the
amount of maintenance payable to his nieces. This, in the Ombudsman opinion,
amounted to an act of maladministration.
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3.

The Ombudsman was pleased to note the recommendations made,

concurring with these. The Complainant was informed of the outcome of the
investigation and the case closed.

CASE NOT SUSTAINED
CS/221
COMPLAINT AGAINST THE INCOME TAX OFFICE FOR ALLEGED
ERRORS MADE IN TAX ASSESSMENTS RESULTING IN PAYABLES
RATHER THAN A REFUND
1.

The Complainant was aggrieved that his Tax Assessment in the year

1995/1996 had resulted in a payable of £634.86, reduced to £560.12 (when offset
with a refund of £74.74 from tax year 1994/1995), given that on enquiry, the
Complainant was allegedly advised by the Income Tax Office (‘ITO’) that his
previous employer had incorrectly summed up his income and the assessment was
calculated on the basis of the wrong tax code, so that he had been over-paying tax.
2.

The Complainant also claimed that he was subsequently advised by ITO

that he owed no tax arrears and given that he had been making monthly payments
of £20 towards arrears allegedly owed, over a period of over 20 months, he was of
the view that it was very possible he owed no tax arrears at all but was now owed
a refund by the ITO. Importantly, the Complainant had been unemployed for a
number of years.
After carrying out enquiries the following was confirmed by the ITO:3.

The Complainant’s 1995/1996, 1996/1997 and 1997/1998 Assessments

were payables, making a total owed to the ITO of £1,058.69.
4.

The Complainant went to the ITO on 1st June 2000 to register his

employment under a local company name and was issued with the relevant
P.A.Y.E. Allowance Certificate plus an amended certificate for his MOD pension.
This was calculated at 40%.
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On 27th June 2000 an IT9 was issued instructing the MOD Finance

5.

Department to deduct £20.00 per month from his pension in order for the amount
owed to be recovered.
6.

The Complainant sent the ITO a letter requesting an explanation as to why

his payables had arisen. He was then asked to attend the ITO to discuss his
income tax affairs. The Complainant stated he felt that due to the instalments of
£20 per month that he was paying and the 40% P.A.Y.E. that was being deducted
from his pension that the ITO should owe him monies instead of him owing the
ITO.
7.

On checking the Complainant’s 1995/1996 Assessment it came to light

that the income had been incorrectly summed up by his employer at the time.
He was advised that this Assessment would be amended in due course and that the
sum owed would be substantially less than the £634.86 which appeared on the
Assessment. The 1996/1997 and 1997/1998 Assessments were also checked and
found to be correct.
8.

The Complainant’s 1998/1999 Assessment was also going to result in a

payable. This Assessment was currently being issued. It was anticipated that he
would, however, be due a refund on his 1999/2000 Assessment.
9.

If all the amounts from 1995/1996 to 1999/2000 were taken into

consideration, the Complainant had an account in his favour of £181.76.
10.

Subsequently, the ITO confirmed that as at 1999/2000, the Complainant

would be in credit approximately £181.76; that the ITO had amended the code
used to calculate his MOD pension and that the ITO had cancelled the IT9
(Directive to deduct a certain amount) which had been issued to the MOD.
11.

Given that the Complainant had registered as self-employed from March

2001, he was required by the ITO to submit a profit and loss account stating the
transactions for the relevant period. Any amount which might appear as profit
would then be added on to his 2000/2001 Assessment.
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On 27 June 2001, the Commissioner of Income Tax wrote to the Ombudsman
Office confirming the following:12.

The 1995/1996 Assessment was initially incorrectly issued owing to an

administrative error by the reporting employer. Consequently, the ITO used the
incorrect income figure to compute the Complainant’s Assessment.
13.

The ITO accepted that the tax deductions for the tax year 1999/2000 were

in excess of the Complainant’s liability for that year but qualified the error as
coming about because the Complainant had not advised the ITO that his
employment with the local company had not materialised. The Commissioner
added that had the ITO been informed of this fact at the time, the instruction to
deduct 40% from his pension would have been cancelled and his allowances
applied to his pension income.
14.

On 11 July 2001, the ITO issued a cheque to the Complainant in the

amount of £198.06. After the Complainant submitted the requisite information to
the ITO for tax Assessment 2000/2001, the ITO issued a cheque to the
Complainant in the amount of £771.73.
15.

The Ombudsman was pleased to note that the ITO had refunded the total

amount of £969.79 to the Complainant for Assessments of tax years 1994-2001.
16.

The Ombudsman concluded that there was no act of maladministration on

behalf of the ITO given that the Complainant’s previous employer had erred and
that the tax deductions for the tax year 1999/2000 were in excess of the
Complainant’s liability for that year because the Complainant had not advised the
ITO that his employment with the local company had not materialised.
17.

The Complainant was duly informed of the outcome of the investigation

and the case closed.
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CASE NOT SUSTAINED
CS/229
COMPLAINT AGAINST THE INCOME TAX OFFICE FOR FAILURE
TO ISSUE THE COMPLAINANT’S 97/98 TAX ASSESSMENT
1.

The Complainant felt aggrieved at the Income Tax Office’s failure to issue

his 97/98 Tax Assessment.
2.

The Complainant was employed in Gibraltar during the tax years 97/98

and 98/99, during which period he was taxed on code X (the emergency tax code),
at a higher rate than normal. The Complainant claimed that he was assured by the
Income Tax Office that any additional tax would be returned to him once the new
code was issued and the 97/98 Tax Assessment was completed.
3.

The Complainant has since returned to live in the United Kingdom, but

has written to the Income Tax Office on several occasions to enquire when the
97/98 Tax Assessment would be completed.

On 19th December 2000, the

Complainant received a letter from the Income Tax Office informing him that his
assessment could not be issued. The reason given for this was that his previous
employers, ‘the Company’, had not yet settled P.A.Y.E. amounts outstanding for
the period in question (1997/1998).

However, the Complainant had in his

possession payslips which show that weekly tax deductions had been made from
his wages throughout his period of employment.
4.

According to the Income Tax Office, as the Complainant had not

registered and collected his code at the time that he commenced employment, his
employers deducted 30% P.A.Y.E. from his first salary (i.e. he was taxed at the
emergency tax code rate.) However, his first P.A.Y.E. Allowance certificate was
issued on the 2nd July 1998, and as from July 1998 his P.A.Y.E. was deducted
correctly. Therefore, any tax return arising from the imposition of the emergency
tax code would apply only to the Complainant’s first salary, that of June 1998.
5.

As regards the issuing of the Complainant’s 97/98 Tax Assessment, none

of ex-employees could be issued their tax assessments, since ‘the Company’ had
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not paid in the P.A.Y.E as declared on the relevant P8s. The reason for this is
that, following Regulation 18 of the Income Tax ( Pay As You Earn) Regulations
1989, the amount deducted and not paid in cannot be allowed as set-off until such
time as the company is wound up and the P.A.Y.E. debt written off by the
Financial and Development Secretary. Thus, the assessments cannot be issued
until the process of liquidation of ‘the Company’ has been completed, as it is only
then that the Financial and Development Secretary can write off its P.A.Y.E debt.

“Following Regulation 18 of the Income

6.

Tax (Pay As You Earn) Regulations 1989,

Income Tax (Pay As You Earn)

before

Regulations

the

tax

assessments

of

‘the

Company’s’ previous employees can be

Regulation 18 (2) of the
1989

states

as

follows:

issued the company must be wound up and
its debt to the Income Tax Office written

“ (2)

In making an assessment

off by the Financial and Development

on a person for any year of

Secretary.”

assessment

in

respect

of

emoluments, the Commissioner
shall set off against the tax otherwise chargeable-….
the amount of tax deducted during that year from those emoluments but not paid
in by the employer in accordance with these regulations, provided thata. where the employer is a Company, a winding up order has been
made in relation to the employer under the provisions of the
Companies Ordinance; and
b. the Financial and Development Secretary has abandoned and
written off the amount of tax so deducted in exercise of the powers
conferred on him by section 68 of the Public Finance (Control and
Audit) Ordinance,
and the Commissioner shall proceed to recover or repay any balance of tax
accordingly.”
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7.

Under the same Regulations the term “emoluments” is defined as “income

from any office or employment or a pension and includes every payment in cash
including a gratuity and every allowance, prerequisite or benefit given in kind.”
8.

The Complainant’s ex employers, ‘the Company’, are now going through

the process of liquidation. Following Regulation 18 of the Income Tax (Pay As
You Earn) Regulations 1989, before the tax assessments of ‘the Company’s’
previous employees can be issued the company must be wound up and its debt to
the Income Tax Office written off by the Financial and Development Secretary.
Therefore, until such time as ‘the Company’ is wound up and its debt is written
off by the Financial and Development Secretary, the Income Tax Office cannot
issue the Complainant’s 97/98 Tax Assessment.
9.

The Ombudsman concluded that there had been no maladministration on

the part of the Income Tax Office. The Complainant will have to wait until ‘the
Company’ is wound up and its debt written off by the Financial and Development
Secretary. Only then will the Income Tax Office be able to issue his 97/98 Tax
Assessment.

APPENDIX 2

Page 282

7.

The Complainant continued to live at her parent’s house together with her

boyfriend and in early 1996 became pregnant again. When she was seven months
pregnant her parents evicted her and her boyfriend from the flat. She then visited
the Housing Agency to find out how she stood on the waiting list. She claimed to
have been shocked at finding out that the Housing Agency did not have her
application for housing, the one she claimed to have made in 1995. She was given
another form to fill and was allegedly told not to worry because her application
would be backdated. During the next few months she and her boyfriend rented a
flat in the private sector. Later her parents allowed them to return to their flat.

The Ombudsman concluded that the
Housing Agency had acted correctly
when it took the Complainant off the

8.

The twins were born in late

November
Complainant,

1996

and

the

her

children

and

waiting list, but committed an act of

boyfriend continued to live at the

administrative maladministration when

Complainant’s parents’ flat whilst

it failed to communicate this decision to

waiting

the Complainant.

Government flat. The Complainant

to

be

allocated

a

explained to the Ombudsman that
the situation at her parents’ flat became very stressful, so much so that her
boyfriend had to leave. She subsequently became very depressed and had to be
hospitalised for a while, and her father suffered a heart attack. On making further
enquiries at the Housing Agency she was informed she had been taken off the
waiting list because it had been found out she was a part owner together with her
father of the flat they were living in. She felt aggrieved at not having been told
she had been taken off the list, especially when she had not known she was a partowner of her father’s flat.
9.

The Complainant discussed the question of ownership with her father and

she claimed that what had happened was that their lawyer had mistaken her name
with that of her mother. The documents were subsequently corrected, but this took
almost a year, and in the meantime she was not allowed to re-apply for
Government housing. She was eventually allowed to apply again in November
1998, but her request for her application to be backdated was refused.
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10.

The Ombudsman was able to ascertain that the Complainant first applied

for Government housing on 21 June 1996, but was subsequently removed from
the list when the Housing Agency found out she was a property owner. This was
later confirmed by the Complainant’s father. The minutes of a surgery held at the
City Hall on 13 March 2001 recorded the Complainant’s father as having said that
he had purchased the flat whilst he was away. (presumably from Gibraltar) So he
gave his brother-in-law power of attorney to be able to sign for the flat.
Ownership of the flat was put down in both his name and that of his daughter’s by
mistake. Her name was later removed from the underlease and she was then
allowed to apply for Government housing again. This she did on 24 November
1998. On 4 November 2001 she was entered on the 4RKB list after having being
two years on the pre-list.
11.

The Ombudsman considered that the Housing Agency had not acted

incorrectly when it took the decision to remove the Complainant from the waiting
list on account of her being a property owner, nor did the Agency act wrongly
either when it refused to backdate the Complainant’s second application. The
argument that the Complainant’s name had been included by mistake in the
underlease was not relevant as far as the Housing Agency’s decision was
concerned. The Housing Agency, however, did err when it failed to inform the
Complainant that she had been taken off the waiting list. The Ombudsman
pointed out that important administrative decisions such as this one should be
communicated to the applicant(s) concerned. In his investigation the Ombudsman
was unable to find any such communication.
12.

The Ombudsman concluded that the Housing Agency had acted correctly

when it took the Complainant off the waiting list, but committed an act of
administrative maladministration when it failed to communicate this decision to
the Complainant. Similarly the Housing Agency was acting correctly when it took
the decision not to backdate the second application given that the first one had
been rendered invalid when it was found that the Complainant was a property
owner.
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13.

At the time of writing this report the Complainant had allegedly just

become homeless after allegedly having been evicted by her father on or around
the 2nd November, as warned by him in his letter to the Minister for Housing.
14.

The Ombudsman expressed the view that this latest event was not under

investigation by him as it had just happened and it would have to follow its
process through the established mechanism. He did however feel it necessary to
urge the Housing Agency to ensure that the case of alleged homelessness was
promptly investigated so that it could be discussed by the Housing Advisory
Committee in their session of 20 November.
15.

With this advice the Ombudsman closed his investigation into this case.
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CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/17
COMPLAINT AGAINST LAND PROPERTY SERVICES LIMITED FOR
LOSS OF OPPORTUNITY TO PURCHASE A PROPERTY THAT HAD
BEEN IN THE FAMILY SINCE THE 1950’s
1.

The Complainant made a number of allegations against Land Property

Services Limited (‘LPS’) the agents of the Government of Gibraltar (‘GOG’) one
of these was that his mother, and his brothers and sister were informed by LPS in
1993 that the value for a lease renewal on part of a Crown Property (‘the Plot’)
including the Property in question, was approximately £1 million ‘nonnegotiable’. That in reliance on this valuation his mother decided that she should
exclude it from lease renewal negotiations and lost the Property to the family in
which it had been since the 1950’s when built by her late father.

The

Complainant further alleged that his mother had never relinquished her right to
renew the lease on the Property nor surrendered the same to GOG.
2.

The Complainant stated that had LPS produced a valuation reflecting his

family’s interest in the lease of the Plot including the Property, this would have
represented a value significantly lower than the £1 million open market value
(‘OMV’) quoted by LPS and the lease for the whole of the Plot including the
Property would have been renewed by GOG with his mother so that the Property
would have been kept within the family. The lease for the Plot, excluding the
Property, was divided and leases granted to his mother, brothers and sister
separately. GOG took possession of the Property. The Complainant stated that
no benefit had been granted by GOG to family members in the Negotiations
reflecting the fact that his grandfather, had built some of the properties
comprising the Plot including the Property; that his mother, brothers and sister,
excluding the Complainant, were sitting tenants; nor that the GOG had taken
possession of the Property.
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GoG Policy at the time of Negotiations and Change of GoG and Policy 1996
3.

Since the change of Government in 1996 sitting tenants are now informed

they may pay the minimum of 60% OMV of the property concerned at the outset
of the negotiation process. This was not the case prior to 1996 when sitting
tenants were not informed that GOG would negotiate to 60% OMV.

The

significance of the change in Government policy in light of the grievance brought
by the Complainant, is that instead of starting negotiations at £1 million, GOG
would have informed the family through LPS that GOG would accept 60% OMV
although the GOG may have accepted less when taking into consideration the fact
that some of the properties comprising the Plot had been constructed by family
members, and a 15% OMV would apply.
4.

The final agreed amount

…….the Ombudsman was of the opinion

paid by the family for leases on

that ideally the concept of ‘credit’ as a

individual properties in the Plot,

corrective principle, should be borne in

excluding the Property in 1994,

mind by the Government and LPS or its

was less than ½ quoted by LPS for

successor, if at any time in the future, the

the properties on the Plot excluding

Complainant

the Property in 1993, however, by

negotiations with the view of purchasing

then

a property in Gibraltar.

the

Property

had

been

should

enter

into

excluded from Negotiations.
GOG’s/ LPS’s Negotiations with the family
5.

LPS advised that being agents acting on behalf of GOG they could not go

outside their instructions from GOG to maximise return by calculating the OMV
of the Plot and commencing the Negotiations from this position.

The

Ombudsman concluded that this policy was contrary to the rules of natural justice
and constituted maladministration as this meant that negotiations would be
concluded very differently depending on the knowledge of the particular tenant of
the negotiation process as conducted by GOG, through LPS.
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6.

This Office received conflicting opinions from LPS as to whether credit

had been given to the family or not for the GOG taking possession of the
Property. Without any evidence to support the view that GOG did in fact take
into account their taking possession of the Property in the Negotiations with the
family, given that the value to GOG was never quantified, the Ombudsman
concluded that no credit had in fact been given to the Complainant’s mother or
other family members for the GOG taking possession of the Property.
7.

The Ombudsman concluded that the Plot should have been renewed with

the Complainant’s mother on a premium that reflected her family’s investment in
it from the time her father owned the leasehold in the 1950’s, then she could have
negotiated separately with her sons and daughter for their occupation of the same,
including the Complainant.

We may assume that had GOG given the

Complainant’s mother the valuation of the Plot including the Property on the basis
of the 15% and 60% of OMV for the pertinent properties, she would not have lost
the opportunity of keeping the Property within the family. Failing the renewal of
the lease on the Property, due to the fact that the GOG’s policy of the day was not
to inform sitting tenants of the fact GOG would accept a minimum of 60% OMV
rather than full OMV, being the starting point for negotiations at the time, credit
should have been reflected in the Negotiations for GOG taking possession of the
same given her father had built the Property at his own expense.
8.

The remedy proposed by this Office was to ‘put right the wrong’ and was

designed to put the Complainant and his mother into the position in which they
would have been had credit been given for the GOG taking possession of the
Property at the time of the Negotiations. The Ombudsman was of the view that in
the present circumstances and since the Property had been sold, unless the
purchasers withdrew from their commitment to purchase the Property, it was
impossible for the GOG through LPS to re-enter into negotiations with the
Complainant and/or his mother for the purchase of the same.
9.

Given the Complainant’s loss of opportunity to occupy the Property, the

Ombudsman was of the opinion that ideally the concept of ‘credit’ as a corrective
principle, should be borne in mind by GOG and LPS or its successor, if at any
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time in the future, the Complainant should enter into negotiations with the view of
purchasing a property in Gibraltar. The Ombudsman further pointed out that the
application of this ‘corrective principle’ should only apply where reasonably
practicable and feasible.

CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/134
COMPLAINT AGAINST LAND PROPERTY SERVICES LIMITED AND
THE PREVIOUS MINISTER FOR HOUSING FOR NEGLIGENTLY
DEMARCATING
A
BOUNDARY
BETWEEN
RESIDENTIAL
PROPERTIES
Demarcation Of Boundaries Between Blocks A & B
1.

Land Property Services Ltd (‘LPS’) advertised the sale of leases for two

Blocks ‘A’ and ‘B’ (12 flats). The Complainant made a bid for two flats in Block
‘B’. The advertisement included a plan of the plot of land with boundaries
marking the built up areas and courtyards, as well as the common areas.

The

tender was awarded to six tenants, each purchasing two flats, one on ground level
and one on first floor, three in each block. The tenants then requested that LPS
divide the communal areas between them, so that each had his/ her own ‘back
garden’.

LPS agreed and drew boundaries between all six tenants dividing

between them the communal and access areas.
2.

The Complainant claimed that the boundaries drawn deprived him of the

rear access that was the only access he enjoyed to his property.
3.

The frontal access for tenants of Block B had been by way of a corridor

running across the front of the building from the neighbours’ property to the
Complainant’s. However, the Complainant’s neighbours had blocked the access
by building a wall to separate the properties, thereby creating a private front
porch. The Complainant contended that LPS’s decision to deprive him of rear
access without giving him valid reasons or explanations as to why the boundary
had been drawn as it was (i.e. the land was allegedly not divided equally between
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all six tenants nor proportionally according to built up area) constituted an act of
maladministration.
4.

The Complainant was aggrieved that LPS proceeded with the signing of

the leases without reaching agreement with all tenants on the apportionment of
land, totally disregarding his grievance.
5.

The Complainant further averred that although LPS had offered arbitration

as a solution to the dispute, the remedy of arbitration was a farce. He contended
that a conflict of interest existed as one Director of LPS would be arbitrating over
an issue decided upon by another Director of LPS.
6.

The Complainant’s Underlease showed a boundary 1.4m from the north

gable wall of Block ‘B’ into the access ramp subsequently ‘granted’ as the
Complainant’s access corridor in the outcome of negotiations between LPS and
the tenants (save for the Complainant). The Complainant contended he signed the
Underlease under duress since the failure to sign could have meant a lost
opportunity to purchase the property.
Management Company
7.

The Complainant was aggrieved that the Land Management Committee

(‘LMC’) had informed him that the policy decision was that separate Head leases
would not be granted to properties architecturally built as one structure unless
there were overriding public interests and that the issuing of Head leases should
be minimised to reduce Government’s involvement in disputes that could be
solved via the management companies. The Complainant was of the opinion that
the cost of the formation and running costs of a management company could not
be justified for only 3 tenants: there were no longer communal areas; all areas
were defined by boundaries and each tenant enjoyed their own access to their
respective properties. The Complainant was concerned that this ‘policy’ was not
being applied uniformly in Gibraltar.
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‘The natural physical boundary’.
8.

The main issue under consideration was the question of how LPS arrived

at the decision of dividing the plot following what is described as ‘the natural
physical boundary’. The Complainant stated that the decision to draw the original
boundary alongside the north wall of his property, constituted maladministration
as the previous tenant enjoyed access up the ramp, via a gate in the wall that
existed at the time he was successful in obtaining the tender on the property. It
could not, in the Ombudsman’s opinion, be the case that tenants of Block ‘A’ had
the right to ‘object’ or ‘grant’ the Complainant his suggested amendment to the
boundary line when LPS’s original demarcation line was drawn incorrectly and
where the Complainant’s proposals were based on affording reasonable solutions
for all. Moreover, the Minister for Trade and Industry shared the Complainant’s
view that the access ramp could be shared between the Complainant and his
neighbour in ‘A’ Block.
The Tenants’ Interests
The Ombudsman was of the view

9.

The Complainant’s proposals

and thus recommended that the

for solutions to the boundary dispute

access be shared by both interested

had been rejected by all other tenants,

tenants unless the dissenting tenant

however, from the site visit undertaken

in Block ‘A’ was able to present

by the Investigating Officer with the

reasonable and convincing objections

Ombudsman it was evident that the

as to why this should not be done.

Complainant’s two neighbours in Block

‘B’ (relatives) enjoyed their own separate access and therefore were not affected
by the positioning of the boundary between ‘A’ and ‘B’ Blocks. Two of the
tenants in Block ‘A’ were in the same position, not being affected by the
boundary dispute, and should not have partaken in the negotiations for resolution
of the boundary dispute, not having sufficient interest. Furthermore, where Block
‘A’ enjoyed a greater area of land than Block ‘B’ taking LPS’s ‘natural physical
boundary’, it was evident and logical that the affected tenant of Block ‘A’ was not
going to vote for the boundary to be moved, having the effect of taking land area
from him.
APPENDIX 2

Page 288

Contributory Negligence
10.

The Ombudsman noted, and the Complainant agreed, that LPS would not

have become involved with the apportioning of land between the tenants had they
themselves not requested that LPS undertake this task.
11.

In the Ombudsman’s view, the Complainant also contributed to the

perpetuation of the maladministration by agreeing through his solicitor that a
1.4m ‘corridor’ would be acceptable.

This had the effect of triggering a

negotiation/ consultation process with Ministers including the Chief Minister, the
result of which was the grant of a 1.4m access ‘corridor’ acceding with the
Complainant’s proposed ‘solution’ to the boundary dispute. The Ombudsman
criticised the Complainant for later changing his mind, rejecting 1.4m and
requesting a 2.0m corridor, notwithstanding that the 2.0m may have been a fair
demarcation line.
Demarcation of boundaries between Blocks A & B tenants
12.

All ‘negotiations’ and ‘concessions’ were taken from the premise that the

‘natural physical boundary’ was correct. As it was proven that the boundary
drawn could not have been correct given the evidence of the photographs showing
that access was enjoyed previously, and that the fence dividing ‘B’ Block’s
courtyard from the access ramp seemed a ‘natural physical boundary’, LPS should
have adhered to the view as expressed by the then Minister for Trade and
Industry, that the access ramp be shared between the Complainant and the
adjacent tenant of Block ‘A’, being the only two tenants with a need to use this
ramp for access purposes.

This would, in the Ombudsman’s view, have

represented a fair and reasonable solution for the two tenants concerned.
13.

The drawing of the ‘natural physical boundary’ without taking into

consideration access issues for the Complainant, constituted an act of
maladministration.
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14.

LPS’s failure to forward an explanation of how the decision was reached/

calculated to draw the boundary by the Complainant’s wall when the Complainant
made known his grievance and requested such explanations, constituted
maladminstration.
15.

The Ombudsman was of the view that the decision to involve the other

two tenants from Block ‘A’ and ‘B’ respectively, who had no interest in the
matter was unnecessary, and had aggravated matters by involving more tenants
into the controversy. LPS’s decision to include the other tenants resulted in 3 out
of 6 successful bidders rejecting the Complainant’s solutions. The failure to
consider and/ or professionally advise tenants of the reasonableness or otherwise
of the Complainant’s proposed solutions constituted, in the Ombudsman’s
opinion, maladministration. The Ombudsman could not accept the view that LPS
and/ or LMC should not have advised accordingly. This was on the basis that
LPS became involved in the attempted resolution of the matter, in any event, once
they drew the boundary line.
16.

This case was one where the majority vote ‘won’ but the Ombudsman was

of the view that 4 of the voters should not have been entitled to vote as they were
not interested parties (the decision not affecting their rights of access to their
respective properties). The dispute should have remained between the 2 tenants.
If this had occurred neither would have exercised their influence over other
tenants to achieve their goal. A reasonable solution would have been easier to
find that both interested tenants would have accepted, for example, shared access.
The Management Company
17.

The Ombudsman concluded that the refusal by LPS to issue separate

Headleases was founded on a policy decision that ‘properties architecturally built
as one structure would not be granted separate Headleases. The Ombudsman
concluded that although the tenants of Block ‘B’ had in effect divided the Block
into 3 dwellings, the building was architecturally built as one unit, thus the refusal
did not, in his opinion, constitute maladministration.
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18.

The Ombudsman was of the view and thus recommended that the access

be shared by both interested tenants unless the dissenting tenant in Block ‘A’ was
able to present reasonable and convincing objections as to why this should not be
done.

This followed the recommendation made (following the Complainant’s

proposal) by the Minister for Trade and Industry in December 1996.
19.

The Complainant was duly informed and the case closed.

CASE INVESTIGATED
BUT NO ACTION TAKEN ON ACCOUNT
OF IT BEING OUTSIDE JURISDICTION
CS/242
COMPLAINT AGAINST LAND PROPERTY SERVICES OVER
FAILURE TO REGULATE THE ANNEXATION OF COMMUNAL
PROPERTY TO INDIVIDUAL TENANTS IN THE COMPLAINANT’S
ESTATE
1.

The Complainant was aggrieved by the annexation of communal property

effected onto her neighbour’s property. She complained that a nuisance had
arisen from the annexation: her neighbour built a swimming pool on the annexed
property, and the Complainant had had to contend with the noise and dust arising
from the building of the pool. Once built, the swimming pool posed a continuing
nuisance throughout the summer months: due to the pool’s proximity to the
Complainant’s flat, when children or adults used the pool, any noise made by
them was clearly heard in the Complainant’s flat.
2.

The Complainant had been living in the ‘estate’ since 1992, which was, in

its origins, a self-repairing, self-maintaining, lease estate – the first estate of its
size to run on such a basis. According to the Complainant, one of the main
worries of the tenants at the start was the annexation of communal property to
individual tenants and the creation of problems between neighbours as a result of
such annexation.
3.

At the time a meeting was held between the tenants of the estate, the

Director of Land Property Services and the then Minister for Housing, also a
APPENDIX 2

Page 291

resident of the estate. The Complainant alleged that the tenants were assured that
communal property would only be released to individual tenants after certain
procedures were followed:
•

the interested tenant would have to ask the Estate Committee

•

the Estate Committee would have to seek agreement from any
affected neighbours before agreeing to release to any individual
tenant

•

after obtaining the Estate Committee’s approval, the decision to
sell/release communal property would be made by Land Property
Services.

4.

In contrast, the Director of Land Property Services claimed that the

purpose of the meeting was to initiate the election of an estate committee. He
stated that at that point annexation of communal property to individual tenants
was not a matter of discussion. It only arose as a matter of concern some years
later, when tenants faced actual problems regarding annexation.
5.

Originally, the tenants of the ‘estate’ were granted short term leases of

twenty years’ duration – the Gibraltar Government being the lessor and the
tenants of the estate being the lessees. In 1998, it was decided that the tenants
would be given the option to purchase longer leases.

In implementing this

decision, the Gibraltar Government granted a Head Lease to the estate’s
management company. Under the terms of the Headlease, The ‘estate’ was given
the right to grant underleases. It was the underleases that were meant to be of a
long duration.
6.

However, the tenants of the ‘estate’ were given the choice of either

remaining on the estate on a short-term lease or purchasing the longer lease. The
long-term lessees held underleases granted by the management company. The
short term lessees became the beneficiaries of a trust: the Gibraltar Government,
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the settler, passed the legal title to the Headlease to the Management Company,
for the benefit of the short term lessees.
7.

According to the Director of Land Property Services, a meeting was held

when the Head lease was to be granted to the management company. All 74
tenants of the estate were invited to the meeting, which was attended by the
Director himself and the management company’s legal representative. The
meeting was held to explain the Head lease process to the tenants, and to give
them an opportunity to ask questions and make enquiries. The Director also
pointed out that the ‘estate’ had been legally represented at all times.
8.

Furthermore, the Director alleged that several years after the tenants began

to experience problems with the annexation of communal areas, an extraordinary
general meeting was held, attended by all tenants. It was decided at that meeting
that no further annexation of communal areas would take place without the
consent of all tenants, but that all property that had been annexed up until then
would remain annexed. However, the Complainant claimed that her neighbour
built the pool after the extraordinary general meeting took place.
9.

The management company was,

“The Head Lease was granted to

and remains at the time of writing,

the management company, the

composed of the 74 tenants of the ‘estate’.

Estate

The effect of granting the Headlease to the

exclusive right to grant communal

management company was largely that, as

areas to individual tenants via

well as remaining self-repairing and self-

their underleases.”

Committee

gained

the

maintaining, the ‘estate’ became, on
certain issues, self-regulatory as well. For this reason, the Estate Committee
acquired substantial rights and responsibilities: as the ‘executive’ of the selfregulating management company, many decisions relating to the estate would be
made by the Estate Committee. Under the Headlease, the Estate Committee
would be accountable to the management company, not Land Property Services.
The granting of the Head lease resulted in the creation of a direct relationship
between the tenants and the management company, as opposed to the direct head
lessor/lessee relationship they previously had with the Gibraltar Government.
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10.

An argument put forward by the Estate Committee regarding the

Complainant’s neighbour’s property was that the pool area had always been
annexed to the flat (i.e.) that it had been included as part of the property in the
original lease. However, on comparing the lease drawings of both the original
lease and the underlease, it was clear that although some of the adjoining property
had been included in the original lease, the property had been substantially
extended when the underlease was granted.
11.

As such, the question to be determined was whether, under the provisions

of the lease granted to the management company, the Gibraltar Government
retained any authority over the granting and the apportionment of property via the
underleases. On this question, paragraph 17 of the Fifth Schedule of the lease
applies. This paragraph reads as follows:
“17. The Lessee [The management company] shall not assign part only
of the Demised Premises nor part with possession of/or share the
occupation or use of the whole or any part of the Demised Premises
PROVIDED THAT the Lessee may grant underleases of the whole or any
part of the Demised Premises

substantially in the form of the draft

underlease attached as the Sixth Schedule.”
12.

Consequently, it is evident that the management company could include in

the underleases the whole or any part of the Demised Premises. The phrase
‘demised premises’ was defined as “ALL THAT the premises comprising 74
houses commonly known as [the estate]”. It follows then that the management
company had the right to grant in any given underlease the whole or any part of
the property included in the estate, including the area granted to the
Complainant’s neighbour.
13.

Indeed, on examination of the provisions of the underleases, granted to the

individual tenants by the management company, it seems that provision 29 is
pertinent to this case. Under provision 31 of the Sixth Schedule, the lessee (the
individual tenant) covenants “not to do or permit to be done upon or in connection
with the Premises or the Property anything which shall be or tend to be a nuisance
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annoyance or disturbance or cause damage to the Lessor the head Lessor or the
other owners or occupiers or any of them or to any neighbouring adjoining or
adjacent property or owners or occupiers thereof.” Thus it is clear that any
nuisances created by an owner of a flat in the estate would constitute a breach of
the agreement arrived at between the tenant and the management company, not
the Gibraltar Government.
14.

To illustrate this point, it is helpful to contrast section 29 of the underlease

with section 8 (c) of the Fifth Schedule of the Head Lease. This reads as follows:
“8.

The Lessee [the management company] shall not:-

do or suffer to be done anything that may be or become a nuisance
annoyance or injury to the Demised Premises or to the neighbourhood of
the Demised Premises;”
15.

No mention is made in the Head lease of nuisances created by owners or

occupiers impinging on the rights of their neighbours within the Estate. Thus, no
breach of agreement between the Gibraltar Government and the management
company would occur if any tenant created a nuisance that adversely affected
another tenant. This type of situation was covered in the underlease, and was
meant to be regulated by the management company.
16.

The extension to the neighbour’s property was granted by the management

company in his underlease. In relation to the creation of nuisances, the owners of
property in the ‘estate’ covenanted not to create such nuisances in the agreement
reached with the management company, not the Gibraltar Government.
17.

As such, this complaint should have been addressed to the management

company or the Estate Committee, both of which are outside the jurisdiction of
the Office of the Ombudsman.
18.

The Ombudsman concluded that there had been no maladministration.

However, the Ombudsman was concerned with the fact that the Complainant had
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been unaware that, as from the point that the Head Lease was granted to the
management company, the Estate Committee gained the exclusive right to grant
communal areas to individual tenants via their underleases. The Complainant had
been under the impression that Land Property Services, as the relevant agents for
the Gibraltar Government, still retained a veto over the granting of communal
areas to individual tenants and that the opposite had not been properly and clearly
explained to her.
19.

Land Property Services on the other hand put it to the Ombudsman that at

the point where the Head lease was to be assigned they (Land Property Services)
did make it clear to all tenants of the estate that in future the management
company would have total control over the granting of communal areas.
20.

In the absence of evidence to support either contention the Ombudsman

was unable to reconcile the two versions and closed the case.
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CASE INVESTIGATED
BUT NO ACTION TAKEN ON ACCOUNT
OF IT BEING OUTSIDE JURISDICTION
CS/184
COMPLAINT AGAINST THE OFFICE OF THE CHIEF MINISTER
OVER FAILURE TO REPLY TO LETTERS
1.

The Complainant wanted to exchange her Government flat for another

Government flat in a particular housing estate due to her medical condition. The
Complainant had elbow problems, needing an operation, and had difficulty in
taking shopping or any similar type of goods up to her fifth floor flat.
By letter dated 16th July 1999, the Complainant wrote to the Housing

2.

Allocation Committee (the HAC) seeking to exchange her government rented flat
and expressing her views as to the difficulties she was encountering when trying
to seek an exchange, whilst others, allegedly had it very easy. She complained in
particular about a senior civil servant who had managed to exchange his
Government flat for another one in the same block in circumstances, which the
HAC would not have approved. By letter dated 9th August 1999, the Complainant
was informed that her request for the exchange had not been approved by the
HAC.
On the 17th February 2000, the

The Ombudsman was of the opinion

3.

that those approaching Ministers for

Complainant

whatever matter should not be kept

Minister explaining her position and

waiting for an inordinate length of

seeking his approval for a flat exchange

time for a reply.

in

the

wrote

Alameda

to

the

Estate.

Chief

The

Complainant was informed that the
matter was being discussed with the then new Minister for Housing and with the
Housing Manager with a view to finding a solution.
4.

In late May, the Complainant wrote to the Chief Minister, again seeking

his assistance and to inform him of other exchanges that had taken place,
allegedly, in instances where the correct procedure was not followed.
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5.

In unrelated investigations, cases 40 and 119, the Ombudsman stated, vis-

à-vis exchanges of flats where the established practice had not been adhered to,
that he did not view this departure from established practice as an act of
maladministration but considered it as an act likely to prompt suspicion and illfeeling from the public at large, and suggested that this practice be avoided in the
future.
6.

Given that by early December 2000, the Complainant had not received a

reply from the Chief Minister, the Ombudsman decided to initiate a formal
investigation as to the delays being experienced by the Complainant in obtaining a
reply.
7.

The Office of the Chief Minister replied explaining that the Complainant’s

application for an exchange to Alameda Estate was not approved by the HAC as it
had been ascertained that a proper exchange would not have taken place. This was
duly communicated to her. So the ‘Administrative’ process was properly
completed in accordance with the law, albeit not to the Complainant’s
satisfaction.
8.

The Complainant approached the Chief Minister, for ‘Political’

intervention in effect seeking a change of policy. This is not an ‘Administrative’
process, since the Chief Minister has no powers in relation to decisions of the
HAC. This therefore rendered the case outside the Ombudsman’s terms of
reference.
9.

The Ombudsman was of the opinion that this reasoning was correct and

accepted that the matter was outside his jurisdiction.
10.

Irrespective of whether a particular issue falls within the jurisdiction of the

Ombudsman or otherwise, he was of the opinion that those approaching Ministers
for whatever matter should not be kept waiting for an inordinate length of time for
a reply.
11.

With this comment the Ombudsman closed the case.
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CASE NOT SUSTAINED
CS/225
COMPLAINT AGAINST THE OFFICE OF THE CHIEF MINISTER FOR
THE NON-COMPLIANCE OF AN ASSURANCE GIVEN
1.

The Complainant felt aggrieved because she felt that after having been

given an assurance the Government was not complying with it.
2.

This complaint arose as a result of a previous complaint made by the same

Complainant and the subsequent investigation carried out by the Ombudsman.
(Report No. 104) The Complainant’s original grievance was that Government had
allegedly granted the Complainant’s late husband an opinion to proceed with a
development site in Gibraltar and later on suffered financial loss when the
decision was unilaterally reversed by Government. It was concluded that although
the Chief Minister had no recollection of what had previously been agreed, he was
willing to consider proposals from the Complainant for a further development
site.
3.

By letter dated 12 June 2000, addressed to the Complainant’s Solicitor, the

Government apologised for not having replied to previous correspondence, and
stated that the complexity of the issue of whether or not there was an obligation
on the part of the Government to offer the Complainant a further site, the fact that
the Principal Secretary to the Chief Minister was not present at the July 1996
meeting and that he had not found records of the meeting all contributed to the
delay in replying.
4.

The Principal Secretary further stated in his letter to the Complainant’s

Lawyer that the Chief Minister had informed him (the Principal Secretary) that
he, (the Chief Minister) had discussed the matter with the Complainant’s Lawyer
involving the issue of a further development site, and he (the Private Secretary)
understood that the position was that the Complainant would submit proposals for
Government’s consideration.
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5.

The Ombudsman used the substance of this letter to end his report.

(Report No. 104 which was closed and submitted to all parties concerned on 26
June 2000)
6.

Subsequently

the

Complainant

made a number of proposals to Land
Property Services for an alternative
development site in Gibraltar. By letter
dated 18 April 2001, Land Property
Services

Limited

informed

the

Complainant that the sites in which she

The Ombudsman felt that the
Government

should,

upon

receiving an application from the
Complainant, be sensitive and take
into consideration past events when
taking their decision on possible
alternative sites.

had shown an interest were not available
and explained that Government was prepared to look at proposals for alternative
sites submitted by the Complainant but this did not mean Government was
committed to an allocation.
7.

The Complainant felt aggrieved and concluded that she perceived this

reply as implying that the Government was no longer committed to its promise of
an alternative site, and requested the Ombudsman’s intervention to try to ascertain
Government’s position.
8.

By letter dated 6 June 2001, the Office of the Chief Minister replied to the

Complainant and put it to her that Government did not accept that she was
“entitled” to an alternative site, but rather that the Government’s commitment was
limited to giving consideration to possible alternative sites, and that this should
not be misinterpreted by the Complainant to signify Government’s acceptance of
any legal right in the Complainant’s favour. The letter concluded by pointing out
that Government was working on the compilation of a comprehensive list of the
available development sites, which when ready would be published, and this
might help the Complainant identify sites.
9.

The Ombudsman welcomed this further information but felt that it was not

enough, and that for the sake of completeness, the Complainant should have been
given an indication (if at all possible) as to when the list being compiled was to be
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ready. Given that this information had not been made available, the Ombudsman
instructed the Investigating Officer dealing with the case to contact the Office of
the Chief Minister to find out when the list would be ready for publication. The
Principal Secretary to the Chief Minister replied to the Investigating Officer
saying he did not know when the list would be ready as it was a very complicated
exercise involving many issues and many department’s input for example DTI,
TSD and LPS. When asked who was responsible for co-ordinating the
compilation of the list, the Principal Secretary said he did not know. The
Ombudsman then instructed the Investigating Officer to make further enquiries to
try to find out which departments might be involved in compiling the said list. As
it happened the Investigating Officer’s investigations proved fruitless, as none of
the departments mentioned by the Private Secretary were involved in elaborating
the list.
10.

On 31 July 2001, the Office of the Ombudsman wrote to the Office of the

Chief Minister and informed the Principal Secretary that the outcome of the
enquiry carried out by the Office of the Ombudsman was that no such compilation
of a list of available development sites for general publication was being
undertaken. The Ombudsman’s letter further explained that LPS had confirmed
the compilation of any such list would fall under LPS and that this was not the
case at present. LPS explained that what was being proposed at present was a
review of the Gibraltar Development Plan. The Ombudsman was therefore
advised that this could in no way be construed to be tantamount to the compilation
of a list of available sites in Gibraltar. The Ombudsman’s letter requested advice
on the way forward for the resolution of the Complainant’s grievance.
11.

By letter dated 31 August, the Office of the Chief Minister replied and

informed the Ombudsman that the Government’s position remained as stated in
their letter to the Complainant dated 6 June 2001, and that there was accordingly
no further role for the Ombudsman as far as the Government was concerned. The
Ombudsman felt he could not accept this curt and uninformative answer as being
the final reply on this matter.
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12.

The Ombudsman felt that he still had a role to play in this case, as he still

needed to know who would be, or was compiling the list, and be given an
indication (if possible) as to when it would be ready. He therefore addressed a
letter to the Office of the Chief Minister asking that he be informed as when the
comprehensive list of all available development sites being compiled by
Government was likely to be ready. By letter dated 13 September 2001, the Office
of the Chief Minister stated that the production of the list did not have a high
priority and was thus unable to give a date.
13.

The Ombudsman expressed the view that if the Office of the Chief

Minister had, in their letter of 6 June 2001 to the Complainant, been that little bit
more expansive and given an indication, or otherwise, as to when the list was to
be published, the Office of the Ombudsman, and indeed the Office of the Chief
Minister would have been spared some aggravation, and a substantial amount of
work.
14.

The Ombudsman was satisfied that matters stood as they were when he

closed his last report on this issue, which was that Government would be willing
to consider proposals from the Complainant for a further development site. This,
he pointed out, had not meant the Government had a commitment to an allocation
or that it accepted any legal rights in the Complainant’s favour. Having said this,
the Ombudsman felt that the Government should, upon receiving an application
from the Complainant, be sensitive and take into consideration past events when
taking their decision on possible alternative sites.
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CASE NOT SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/179
COMPLAINT AGAINST THE PERSONNEL DEPARTMENT AND THE
OFFICE OF THE CHIEF SECRETARY OVER DELAY INVOLVING
PROCEDURE
1.

The Complainant felt aggrieved at the Personnel Department, and later at

the Office of the Chief Secretary over the time being taken to give him a reply.
2.

The Complainant at the time of bringing his complaint to the Ombudsman

had been working for Government for twenty-two years. He had started working
in the garage section of the Buildings and Works Department, and was then
transferred to the Royal Gibraltar Police in 1990. He claimed that in 1998 he
began to suffer from depression, and said that his mental illness became
progressively more severe. As a consequence of this the Complainant had been on
sick leave since October 1998. He was on full pay for six months, and a further
six months on half pay. Since 9 September 1999, the Complainant had received
no further payment. As from this date the matter was referred to the Personnel
Department for their consideration.
3.

On 20 January 2000, the Personnel Department contacted the Complainant

and offered him his previous job as mechanic, which he refused on the grounds
that the salary on offer represented half his salary in the RGP. He pointed out that
according to the general orders 14.2.3 the Establishment Officer had to explore
the possibility of providing him with a salary not less generous than the one he
had previously had. The version of the Personnel Department was that the
Complainant was aware that it was very difficult to provide him with alternative
employment at his previous level of salary, and was, according to Personnel
prepared to accept a drop in salary provided the employment offered was
acceptable to him.
4.

In June 2000 the Complainant was informed by the Gibraltar Health

Authority that his case had been referred to the Consultant Psychiatrist for review.
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Shortly afterwards he was assessed medically to ascertain whether he could be
retired on medical grounds or whether he could be provided with suitable
employment. The medical report was then passed on to the Director of Public
Health for his comments, after which the Director of Public Health submitted a
medical board report to the Personnel Department, recommending that alternative
employment be found.
5.

In August 2000 the Complainant was informed by the Personnel

Department that the Psychiatrist had concluded he was unfit to continue working
as a Police Constable, and that alternative employment within the service would
have to be sought. Consequently he was made a second offer as a Hospital
Attendant with the GHA. The Complainant also refused this offer, and claimed
that he was unfit for any kind of work. He claimed he was having further
treatment as he seemed to be in early stages of developing a major mental illness.
His private G.P. made available a written statement on 10 August 2000 suggesting
his patient was unfit for work.
6.

The Psychiatrist had, it seems, intended to see the Complainant again, but

he left Gibraltar before doing so. Some two weeks later in October 2000 the
Complainant consulted the new psychiatrist and was allegedly told that his report
would be ready in some two weeks’ time. The Complainant was aggrieved at this
alleged further delay in obtaining a reply as to what the administration had
decided to do after he had gone for a second psychiatric opinion. It was at this
stage, in mid-November 2000 that the Complainant brought his complaint to the
Ombudsman and requested that he investigate the question of delay.
7.

The Ombudsman made a preliminary investigation and was able to

ascertain that the Psychiatrist had compiled his report by mid-December 2000 and
submitted it to the Director of Public Health on 14 December who shortly
afterwards submitted to the Personnel Manager a review medical board report
accepting the Psychiatrist recommendation that the Complainant be retired on
medical grounds. The Ombudsman found out that by mid-January 2001 the
Complainant’s report was no longer at the Offices of the Personnel Department
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but had been forwarded to the Office of the Chief Secretary for further
consideration.
8.

On 16 January 2001 the Ombudsman was informed by the Chief Secretary

that a decision as to whether the Complainant would be retired or not on medical
grounds would be taken by the end of January. The Ombudsman communicated
this information to the Complainant.
9.

On 29 January the Ombudsman

The Ombudsman expressed the

again contacted the Chief Secretary to find

view

out whether the expected decision had been

Department should endeavour to

taken. He was told that the decision had not

refer cases to the Director of

yet been taken, but that this would be

Public Health whenever possible

forthcoming

at an earlier stage in the history of

very

shortly.

The

Chief

Secretary advised the Ombudsman to

that

the

Personnel

these cases.

contact him on 2 February for a possible
reply.
10.

Again on 8 February 2001 the Ombudsman contacted the Assistant Chief

Secretary who assured him that a reply would be forthcoming the following day,
that was the 9 of February.
11.

On 9 February the Ombudsman, as agreed, contacted again the Assistant

Chief Secretary who told him that the decision as to whether the Complainant
would be retired on medical grounds or not had not yet been taken. The Assistant
Chief Secretary said that most likely this would happen on Monday 12 February.
The Ombudsman at this stage informed the Assistant Chief Secretary that if a
decision was not taken by the 12 February, he would initiate a formal
investigation into the question of delay. This decision was put to the
administration in writing by letter dated 9 February.
12.

On 12 February the Ombudsman again contacted the Assistant Chief

Secretary, and was again told that the decision had not been taken, but that this
might be done on Wednesday 14 February. The Ombudsman then wrote to the
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Chief Secretary expressing his concern at the repeated postponements over the
final decision, and urging the administration not to postpone it any longer. He
further informed the Chief Secretary that he had decided to initiate a formal
investigation.
13.

On 14 February the Ombudsman spoke to the Chief Secretary who

confirmed that discussions with the medical side had been concluded and the
matter was being referred to the Governor for a final decision.
14.

By letter dated 5th March 2001 the Ombudsman was informed that the

Governor had approved on that date that the Complainant be retired on medical
grounds.
15.

The Ombudsman was able to ascertain that in cases such as this, delays

can occur mainly in two areas. It does seem to happen, although not in all cases,
that before matters are referred to the Director of Public Health from the
Personnel Department these may have been delayed in that Department for a
considerable period of time. It seems that in some cases the delays may have
occurred whilst cases are being fully investigated. In such cases it may happen
then that by the time the patients are referred to the GHA for medical
examination, they may have been on half pay or on no pay at all for a
considerable period of time. This may cause much aggravation and distress, and
can have serious consequences in some cases if on account of the excessive
delays patients suffer economic hardship. The Ombudsman expressed the view
that the Government had to ensure that no one abused the system by being
boarded out on medical grounds when in fact there was nothing wrong with them.
He agreed that it was the Government’s duty to take measures to prevent abuses
of that nature. However he was of the opinion that any such preventive measures
had to be reasonable and should not cause unnecessary emotional distress of
financial hardship. He concluded that in this case the initial delay, spanning
between February 1999 which was when the Complainant stopped going to work
to the end of May 2000 (some fifteen months) which was when the matter was
referred to the Director of Public Health by the Personnel Department requesting
a

medical

board,
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maladministration, however he was not certain as to whether this had indeed been
the case.
16.

The Ombudsman pointed out that the other area of delay occurs over the

time it takes to obtain a specialist medical report. The Ombudsman found out that
this can sometimes take a few months. This is because specialists are singlehanded, and might tend to view occupational assessments as low in their list of
priorities. Priority is given by them to emergencies, painful cases and progressive
illness. The Ombudsman pointed out that this area of delay was most probably
unavoidable as it was the prerogative of the specialists to take professional
decisions involving their lists of priorities.
17.

The Ombudsman was of the opinion that notwithstanding the complexities

of the procedure in place at present it was essential that quality standards be used
at all times. The Ombudsman expressed the view that the Personnel Department
should endeavour to refer cases to the Director of Public Health whenever
possible at an earlier stage in the history of these cases. This would give the
Director adequate time to work on the cases without the kind of pressure which
mounts up when referrals are submitted after an initial lengthy delay.
18.

Although regrettably there had been a long period between the time when

the Complainant first stopped going to work until the day when he was retired on
medical grounds, the case had progressed through the system through its different
stages, and the Ombudsman was unable to express a clear view or determine as to
whether there had been during the process the kind of delay which he would
unequivocally have considered to have been excessive and which would have
amounted to maladministration.
19.

With these observations he closed the case.

APPENDIX 2

Page 307

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/211
COMPLAINT AGAINST THE PERSONNEL DEPARTMENT OVER
DELAY IN GIVING A REPLY, AND FOR NOT ALLOWING THE
COMPLAINANT TO WORK BEYOND THE AGE OF SIXTY
1.

The Complainant felt aggrieved at what she considered to be the unfair

treatment given to her by the Personnel Department over the delay in giving her a
reply, and for not allowing her to work beyond the age of sixty.
2.

The Complainant wrote to the Personnel Department on 25 September

2000 requesting an extension to her Government work contract. The letter,
according to the Personnel Department was received by them on 6 October 2000.
The Department replied on 11 January 2001. the Complainant claimed that the
reply was received after she wrote a second letter, and made enquiries over the
telephone. The said letter of 11 January 2001 stated that the case was receiving
full attention and was being considered, and that a further communication would
be issued in due course.
The Ombudsman concluded that,

3.

even if there was some verbal

of another eight weeks, and four working

communication, a delay of 68

days before her compulsory retirement on

working

attaining

days

to

acknowledge

In mid-March 2001, after a wait

the

age

of

sixty,

the

receipt of a letter was an excessive

Complainant received another letter dated

delay which did constitute an act of

9 March 2001 from the Personnel

malpractice.

Department stating that consideration had

been given to her request to remain in her current post for a period of two years
beyond attaining compulsory age on March 2001. The letter further stated that
regrettably approval could not be granted for this period of time.
4.

The Complainant pointed out that the Department could have, and should

have informed her much sooner, and that the long delay had resulted in emotional
distress for herself and her family. She was also aggrieved at the fact that her post
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was advertised in the Government Bulletin Board while the Personnel Department
was allegedly considering her request. By the Complainant’s own admission, the
Personnel Department did contact her over the telephone one month before the
Complainant’s retirement date and offered her a post as an A.O. within the
Magistrate’s Court. The Complainant did however decline the offer. The
Complainant also admitted that the day before her retirement the Personnel
Department contacted her over the telephone and told her she could keep her job
on a monthly basis whilst Government looked for someone else to replace her.
The Complainant also rejected this offer, and pointed out that if she had been
made this offer some time back she would have seriously considered it.
5.

The Ombudsman considered that the complaint involving the question of

wanting to stay beyond the age of sixty and the Department’s refusal to accede to
this request was a labour matter which fell outside the Ombudsman’s jurisdiction.
He therefore declined to get involved in this matter. The complaint involving the
question of alleged delay was an issue which the Ombudsman could investigate.
The Ombudsman considered that notwithstanding the fact that there had been
verbal communication between the Complainant and the Department and a
holding letter from the Department, written some three months after the
Complainant’s original letter of 25 September 2000, the final reply had been
given to the Complainant some 25 weeks after the first letter was received.
6.

Because the verbal communication between the Department and the

Complainant had not been recorded, it was very difficult for the Ombudsman to
ascertain whether, in the absence of more written communications, the verbal
communication did suffice to allay the Complainant’s concern and anxiety. The
Complainant claimed that the verbal communication had done little to allay her
concerns, the Personnel Department expressed the opposite view.
7.

Bearing in mind that the Complainant had written to the Department on 25

September 2000 and the Department had replied on 11 January 2001, the
Ombudsman concluded that, even if there was some verbal communication, a
delay of 68 working days to acknowledge receipt of a letter was an excessive
delay which did constitute an act of malpractice. There was another further delay
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of 41 working days before the Department finally wrote to the Complainant
communicating their final decision. The Ombudsman was of the opinion that this
delay was also excessive.
8.

As in other cases such as this, the Ombudsman wished to point out that the

public administration has a duty of care towards the citizens, and that these have
to be treated expeditiously irrespective of whether the dealings involve the private
affairs of an individual vis-à-vis the establishment, or are, like in this case labour
related.
9.

With these observations the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/223
COMPLAINT AGAINST THE PERSONNEL DEPARTMENT FOR THEIR
REFUSAL TO REINSTATE AND DELAY IN GIVING A REPLY
1.

The Complainant felt aggrieved at the Personnel Department’s refusal to

reinstate him as a Government employee, also at the time the Department had
taken to inform him of its decision.
2.

The Complainant was employed as a mason with the Ministry of

Transport Road Department until 20 February 1998.
3.

On 15 October 1997, the Complainant was diagnosed unstable angina

coronary artery, and a sick note to that effect was issued. The note also stated that
the patient was unlikely to return to his post for the foreseeable future and
requested that consideration be given for retirement on medical grounds.
4.

On 29 January 1998, a medical board was convened in Gibraltar, which

examined the Complainant and determined that the patient was unfit to return to
work and should be medically boarded out of Government services.

APPENDIX 2

Page 310

5.

By letter 25 June 1998, the Complainant’s Solicitor wrote to the Personnel

Department informing them that the Complainant was sent to St. Mary’s Hospital
in London where two appointments were scheduled. The second appointment
took place in March 1998 and revealed that the Complainant had made a full
recovery and was again fit for work. The Solicitor stated in his letter that the
second appointment had revealed what could have been an erroneous diagnosis.
6.

Subsequently the Complainant sought re-entry into the Government

service. The Consultant Physician at St. Bernard’s Hospital indicated that the
Complainant was fit enough to return to work. The Complainant stated that the
Consultant Physician’s diagnosis was apparently backed up by letters from a
Consultant at St. Mary’s Hospital (name provided) and the Director of the
Gibraltar Health Authority which had been made available to the Personnel
Department. However, these letters had not been seen by the Complainant.
7.

Since being informed that he had made a full recovery the Complainant

had tried to be reinstated into Government service, but this was refused. The
refusal of the Personnel Department appeared to be on the grounds that there is no
procedure in place for this to happen. The Complainant had no alternative but to
apply once more for entering into the Civil Service like any other member of the
public.
8.

Whereas

the

The Ombudsman concluded that the absence

that

of a procedure that would have enabled the

issues relating to his pension

Complainant to being reinstated did not

and redundancy money had to

constitute an instance of maladministration,

be dealt with, he felt aggrieved

although

over the fact that there seemed

Government

to be no procedure to reinstate

addressing this matter.

Complainant

accepted

he

pointed
might

out
wish

that

perhaps

to

consider

him.
9.

The Complainant applied for a number of posts in the Civil Service, but

was unable to secure employment. In one instance he was not short-listed, and on
the other occasion he was wait-listed for a period of six months expiring on 31
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July 2001. He had no success in obtaining employment in the private sector either
as a mason, although at the time of writing this report the Ombudsman learned
that he had found employment in the retail trade.
10.

The Complainant requested that the Ombudsman investigate the following

aspects of his case to determine whether any of them constituted
maladministration.
(i)

The failure to reinstate only because of the absence of procedure;

(ii)

The Constitution of a Medical Board involving only one Doctor;

(iii)

The delays in dealing with his enquiries;

(iv)

Whether a legitimate expectation arises from the correspondence with
the Government side (especially the letter from the Minister for
Health)

(v)

The failure to release the letters of the Consultant in St. Mary’s
Hospital and the Director of the Gibraltar Health Authority held by the
Personnel that would at least assist in the quest for employment in the
private sector.

11.

The Ombudsman carried out an investigation and established the

following.
(i)

The failure to reinstate only because of the absence of a procedure.

The Ombudsman was able to ascertain that there is no procedure in place to
reinstate Government employees who are discharged on medical grounds. He did
not find any evidence to doubt the Medical Board’s decision which was that the
Complainant was unfit for work at the time of examination. Therefore, the
Ombudsman did not think the medical decision was based on a misdiagnosis. The
Ombudsman expressed the view that it was unfortunate that there is not a
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procedure in place to address this kind of cases, which, he pointed out, must occur
very infrequently. However, the absence of such a procedure did not constitute an
act of maladministration, although the Government might wish to put such a
procedure in place to cover what could be seen as an administrative lacuna.
12.

The Ombudsman was also able to ascertain that whereas there is an

appeals procedure for non-industrials, which allows them to appeal against the
decisions of a Medical Board, this does not apply to industrials. The Ombudsman
expressed the view that for the sake of natural justice and equality the right of
appeal should also apply to the industrials.
(ii)

The Constitution of a Medical Board involving only one Doctor

13.

The Ombudsman was able to ascertain that the fact that there was only one

Doctor on the Board was not wrong and did not constitute maladministration. The
Ombudsman pointed out that general orders state :“His Head of Department will request the Director of Medical and Health
Services, in writing and under medical “In confidence” cover (with copy to the
Establishment Officer) to appoint one or more members of the medical
profession to act as medical adviser<s>) and examine the Officer and advise
whether he is etc etc.,
(iii)

The delays in dealing with his enquiries.

14.

The Ombudsman was able to establish the following :-

15.

The Complainant’s Solicitor wrote to the Personnel Department on 25-06-

1998 requesting that the Department reverse the process. The Personnel
Department forwarded the letter to the Chambers of the Attorney General on 24
July 1998 and sought a legal opinion.
16.

The Chambers of the Attorney General did not reply until September 1999

(some fifteen months later.) The opinion from the Attorney General was that
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should it have been established that the Complainant had been wrongly
diagnosed, the question of reinstatement ought to have been considered. Personnel
Department wrote to the Director of the GHA on 11 January 2000 (some four
months after having received the legal opinion from the Chambers of the Attorney
General). The Personnel Department claimed that there had been some contact
between them and the Complainant during these four months.
17.

The Director of the GHA replied on 20 January 2000 stating that there had

been no misdiagnosis at the time that the patient had gone to the Board, but was
now fit to return to work. On 28 February 2000, the Personnel Department wrote
to the Complainant and informed him that he would not be reinstated.
18.

From the date that the Complainant’s Solicitor wrote to the Personnel

Department on 25 June 1998 to the reply on 28 February 2000, some twenty
months had elapsed. The Ombudsman considered that such a delay did constitute
maladministration. The worse offender was the Chambers of the Attorney
General, which delayed their reply some fifteen months, followed by the
Personnel Department which was responsible for a delay of some four months.
Although during these four months there seemed to have been some contact with
the Department.
(iv)

Whether a legitimate expectation arises from the correspondence with the

Government side, (especially a letter from the Minister for Health)
19.

The Ombudsman pointed out that when the Minister wrote to the

Complainant on 26 April 2000 with words of hope that he might be reinstated, the
Personnel Department had already written to the Complainant on 28 February
2000, informing him that he would not be reinstated. This regrettably caused
some confusion. On being contacted by the Ombudsman, the Minister explained
that when he was contacted by the Complainant he (the Minister) contacted the
Personnel Department and gathered the impression from the information given
that the matter was still under review, and this he communicated to the
Complainant. Notwithstanding the above, the Ombudsman felt that it would be
unconscionable to use what was most probably a display of genuine feelings of
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sympathy by the Minister towards the Complainant as a gambit to argue that
legitimate expectations had been aroused, and hence would have to be honoured.
The Ombudsman expressed the view that if an expectation was raised, this was
most unfortunate indeed but could not be rationalised to force the issue as the
Complainant would wish.
(v)

The failure to release the letters of the U.K. Consultant and the Driector of

the GHA held by the Personnel that would at least assist in the quest for
employment in the private sector.
20.

According to the Personnel Department they were not aware that the

Complainant had requested to be given copies of the letters in question. The
Department said that if he did make this request, this might have been done
verbally, but not in writing. The Ombudsman confirmed that he had not found
such letter of request in the bundle of papers given to him by the Complainant.
21.

In any event the Ombudsman was informed by the Personnel Department

that the Department was unable to release these letters.
22.

The Ombudsman was able to ascertain as stated from General Orders

2.4.11.
“Neither the contents of the Medical Adviser(s)’ recommendations, nor any other
medical details about the reasons for retirement should be disclosed to the Officer
concerned. But he should be told that the Medical Advisor(s) will always be
prepared to discuss his case, with his (the Officer’s) consent, with his Doctor.
There is no objection to letting the Officer concerned have details of his sickness
absence record.”
23.

The Personnel Department pointed out that the Complainant could request

the GHA to release the required letters.
24.

The Ombudsman pointed out that this complaint had centred mainly on

two points, namely whether there had been an original misdiagnosis, and whether
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the failure to reinstate only because of the absence of a procedure did amount to
maladministration. The Ombudsman concluded by stating that he was satisfied
that there had been no original misdiagnosis by the Medical Board that declared
the Complainant unfit for work. He also concluded that the absence of a
procedure that would have enabled the Complainant to being reinstated did not
constitute an instance of maladministration, although he pointed out that perhaps
Government might wish to consider addressing this matter, so that Government
employees who are discharged on medical grounds but who later make a full
recovery might be reinstated provided there are no other serious grounds which
might prevent Government from doing so.
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CASE NOT SUSTAINED
CS/166
COMPLAINT AGAINST THE PROCUREMENT OFFICE FOR NOT
ADVERTISING A TENDER NOTICE
1.

The Complainant is the owner of a garden centre that provides and

maintains green areas in and around Gibraltar. The Complainant alleged that its
competitor (‘the Competitor’) was subcontracted by the Government of Gibraltar
(‘GOG’) to undertake landscaping work. After these were completed, although a
tender notice should have been advertised for the continued maintenance of the
completed works, maintenance contracts were not advertised by tender notice and
were automatically awarded to the Competitor by GOG.

The Complainant

referred to a number of areas in and around Gibraltar as examples.
2.

In the Complainant’s case, once the works were complete, the

maintenance contract was allegedly advertised by tender notice and invariably the
Competitor was successful in bidding for the maintenance contract. Again the
Complainant referred to a case example.
3.

The Complainant contended that the Competitor enjoyed a substantial

amount of work under a contract with GOG that enabled it to submit bids for
further GOG work at a much lower price than the Complainant. The effect of this
was that the Competitor was consistently undercutting the Complainant in his bid
for GOG work. The Complainant asked that the Ombudsman investigate when
this contract expired, and whether the existence of the contract had a bearing on
the events as outlined above.
4.

The Chief Secretary forwarded information relating to the matter by way

of background information. He stated that the GOG awarded long-term contracts
to the Competitor covering a large number of public planted areas as part of its
privatisation in the early 1990s programme and that these areas were previously
maintained by the Gardens section of the Public Works Department. That section
was privatised and most of its employees formed themselves into a private
company, namely the Competitor’s, in order to continue undertaking maintenance
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work but on a commercial basis. The then GOG offered the Competitor a longterm contract to provide an element of job security for its own employees who
would otherwise have been redundant since it was difficult to re-deploy them
elsewhere within the Service. The current administration considered itself bound
by these contracts until these expire in due course. There was no tender process at
the time of contract award since the previous GOG’s policy was not to have a
tender system.

The Ombudsman concluded there could be no act of

maladministration given that no tender process existed at the relevant time.
5.

The Investigating Officer

The Ombudsman was of the opinion

(‘IO’) interviewed the Procurement

that under the present regime the

Officer (‘PO’) regarding the case

Complainant and other competitors in

study

the

this area did not enjoy a level playing

The Complainant

field in the market, and expressed the

enjoyed a contract with a GOG

view that Government might wish to

department, namely the Department

liberalise

of Social Security (‘DSS’) and on

Competitor’s contract expired.

referred

Complainant.

to

by

the

system

once

the

expiry the PO showed the IO a letter
wherein the DSS stated that the Complainant had not performed well during the
past year. The DSS added that the work carried out was not of a good enough
standard, especially for the price charged. The IO asked to view the tender record
for the maintenance of plants and planted areas and confirmed that the
Complainant had tendered in an amount being approximately £4,000 more
expensive than the Competitor and given the DSS’s comments in relation to the
Complainant’s performance over the past year, the Complainant lost the contract.
6.

The Ombudsman concluded that the failure to inform the Complainant of

the content of the letter of from the DSS when he made known his grievance to
the pertinent authorities constituted an omission which amounted to an act of
maladministration given that the Complainant was not given an opportunity to
comment on the allegations made therein.

It was noted, however, that the

Complainant had addressed his grievance to the Chief Minister’s Office and not
the PO who was, in the circumstances, unable to reply in his capacity as PO but
was restricted to commenting specifically on part of the Complainant’s letter as
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requested by the Chief Minister’s Office. The Complainant’s grievance in this
respect lay against the Chief Minister’s Office where he addressed his grievance
and not the Procurement Office. No act of maladministration was found against
the Procurement Office.
7.

The Ombudsman was able to ascertain that the contract that existed

between GOG and the Competitor included the areas referred to by the
Complainant and expired in April 2002. The Ombudsman was of the opinion that
under the present regime the Complainant and other competitors in this area did
not enjoy a level playing field in the market, and expressed the view that GOG
might wish to liberalise the system once the Competitor’s contract expired.
8.

The Complainant was duly informed of the outcome of the investigation

and the case closed.
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CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/118
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE (‘RGP’)
FOR FAILURE TO PROPERLY ADDRESS COMPLAINTS MADE
AGAINST HIS RGP OFFICER UPSTAIRS NEIGHBOUR FOR NOISE
NUISANCE
1.

The Complainant was aggrieved at the RGP’s alleged failure to act on

most of his numerous complaints of noise nuisance (during the daytime and night
time) against his upstairs neighbour, who is an RGP officer, over an approximate
period of three-years. The Complainant, his wife and their son and daughter had
lived at their address for over 24 years during which time 3 different families had
occupied the flat directly above them. Since the new neighbour moved in 2 years
ago, the Complainant claimed the noise levels disturbed the quiet enjoyment of
their home during the daytime and night time. The Complainant claimed the
intolerable noise level was affecting sleep and therefore affecting his and his
family’s general health and well being.
2.

The Criminal Offences Ordinance provides that,
“272(a)
(i)

A person…who-

between the hours of eleven at night and half past two in the
morning… makes any noise whatsoever in any premises or
courtyard after having been required by any person residing in the
neighbourhood or by any police officer, at the request of such
resident or otherwise, to desist from making such sounds or
noises for any reasonable cause; or

(ii)

between the hours of half past two and six in the morning makes
any such sounds or noises,

is guilty of an offence and is liable on >> summary conviction to a fine
at level 2 on the standard scale<<:
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272(b) … or any other person obstructs any police officer in the
performance of his duty for the purpose of enforcing the
provisions of this paragraph, the person offending is liable to the
same penalty.”
3.

The Public Health Ordinance states,
“s.96(1)… noise or vibration which is a nuisance shall be a statutory
nuisance for the purposes of this Part.” Section 81 of the Public Health
Ordinance describes nuisances which may be dealt with summarily and
includes by s.81(p) “any other matter declared by any provision of this
Ordinance to be a statutory nuisance”, that includes section 96 ‘noise’.
The Police Ordinance provides, inter alia, that, “s.15 It shall be the duty
of all members of the Force(a) to preserve the peace and prevent and detect crime and other
infractions of the law;
(g) to take all steps necessary to prevent the commission of offences and
public nuisances;
(i) generally, to do and perform all the duties appertaining to the office of
a police officer or constable.”

4.

The Complainant was aggrieved that the RGP either did not respond to his

calls, or in the event they did, the neighbour was either not asked to desist from
making noise, or he was ‘asked’ but continued to repeatedly cause noise nuisance
without further action taken by the RGP. The Complainant alleged failure of the
RGP to perform its duty under the law, with specific regard to section 272 of the
Criminal Offences Ordinance (see above).

The allegations concerned

administrative matters given that the RGP’s ‘conduct’, or ‘misconduct’, if any,
was inextricably linked to its administration or mal-administration of the laws,
breaches of which it was obliged to prevent and safeguard and when identified,
dealt with as prescribed by law.
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5.

The purpose of the Ombudsman’s investigation was to ascertain whether

or not these allegations of maladministration were true or false. For the purpose
of the investigation, the RGP should have provided the Ombudsman with
evidence to support the fact that (a) the RGP was effectively administering the
law, with particular regard in this case to section 272 of the Criminal Offences
Ordinance, by responding to the numerous complaints made by the Complainant
and (b) that it had asked that the alleged offender desist from making such sounds
or noises, if any, or (c) accept that it had failed in its duty under the law.
6.

The Question of ‘Conduct’ and ‘Duty’ –v- ‘Administrative Actions’

By the Public Services Ombudsman Ordinance, Part III, section 13 states,
“…the Ombudsman may investigate any administrative action taken by
or on behalf of any Authority to which this Part applies….” (Bold
supplied).
7.

It was the Ombudsman’s view that there could be no distinction drawn

between the RGP’s ‘conduct’ and the exercise of its ‘administrative actions’ (or
omissions).

Asserting jurisdiction over all actions of the RGP (save for

allegations of misconduct of a named RGP Officer to be dealt with by the PCB)
except criminal investigations was based on two main reasons:8.

The wording of the Public Services Ombudsman Ordinance at section

13, is related to the manner in which a duty is discharged, and whether it is
discharged effectively, or not, depends to a large extent on the conduct of the
RGP. The Ombudsman Ordinance contemplates that investigations will unveil
breaches of duty and misconduct. There can be no question that RGP’s conduct
in the discharge of its duties, in pursuit of the administration of justice, falls
within the Ombudsman’s jurisdiction.
9.

The RGP was implying that its work did not come within the definition,

‘administrative action taken’, however, the RGP’s duties and conduct were
concerned with what is authorised by the laws that it administers. It is the
APPENDIX 2

Page 323

administration, or mal-administration, of the laws by the RGP that the
Ombudsman enjoys jurisdiction to investigate.

Duty, conduct and the

administration of justice are, in the Ombudsman’s opinion, inextricably linked.
10.

Maladministration is not defined in the Public Services Ombudsman

Ordinance given that the word encompasses such a wide range of actions and
omissions that to define would be to delimit its definition. It has, however been
defined as ‘poor administration’ or the ‘wrong application of rules’. In the
Ombudsman’s view, neglect of duty, failure to comply with statutory or RGP
procedures, misuse of authority, verbal abuse or threats, not offering an adequate
remedy where one is due, giving advice which is misleading or inadequate, faulty
procedures or failing to follow correct procedures, bias, neglect, inattention all
constitute acts of maladministration.
Public Services Ombudsman Ordinance, 1998 Part III Investigation of
Complaints- Power to Investigate
11.

“s.13(1)…the Ombudsman may investigate any administrative action
taken by or on behalf of any Authority to which this Part applies….

(a)

… a member of the public who claims to have sustained injustice in
consequence of mal-administration in connection with the action so
taken…” (Emphasis added).

(2)

In determining whether to initiate, continue or discontinue an
investigation, the Ombudsman shall, subject to the provisions of this Part,
act in accordance with his own discretion; and any question whether a
complaint is duly made under this Ordinance shall be determined by the
Ombudsman” (Emphasis added).

Power to call evidence
12.

The Public Services Ombudsman Ordinance provides that for the

purposes of an investigation under the Ordinance,
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“s.17(1) … the Ombudsman shall have the same powers as the Supreme Court in
respect of the attendance and examination of witnesses, including the
administration of oaths or affirmations and the examination of witnesses abroad,
and in respect of the production of documents.” (Emphasis added).
“s.18(1) …the Ombudsman may require any Minister, officer or member of the
Authority concerned or any other person who, in his opinion, is able to furnish
information or produce documents relevant to the investigation to furnish any
such information or produce any such document.”
“s.17(2) No person shall be compelled to … produce any document which he
could not be compelled to … produce in proceedings before the Supreme
Court”
13.

By section 18(2)(a) where

the Chief Minister certifies that
production is likely to “affect”,
“harm”, “prejudice” or “injure”
Gibraltar’s international relations,
economy, criminal investigations
or the public interest or involve the
disclosure

of

The Ombudsman pointed out that for
him to carry out his investigations fully
he needs the full and unreserved cooperation of the Department or Agency
being investigated and unfortunately this
had

not

happened

with

the

RGP

regarding this investigation.

ministerial

deliberations or proceedings.
14.

By section 18(2)(b) where, “the Governor certifies that the giving of any

information on the commencement of any investigation or the production of
anything, paper or other documents prejudices the internal or external security
of Gibraltar, the Ombudsman shall not require the information or answer be
given or, as the case may be, the thing, paper or other document to be produced.”
(Emphasis added).
15.

No such certificate has been issued by the Governor in this case.

Furthermore, it is the Ombudsman’s view that the production of documents
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relating to the case in hand could not possibly meet the threshold of prejudicing
“the internal or external security of Gibraltar”.
16.

The Ombudsman wrote to the Commissioner of Police further to a

meeting held on 2 February 2001, together with the Attorney-General requesting
copies of the relevant documents evidencing that the Complainant’s telephone
calls had been properly logged, as had been agreed. The RGP complied with the
request and a reply was received. On comparing the list of dates provided by the
Complainant and that of the RGP it was evident that:
•

The Complainant alleged he made 17 calls and the RGP logged a further 3
calls. From this combined total of 20 calls (up to 19 April 2000) 11 had
not, it seemed, been logged by the RGP;

•

3 calls allegedly made by the Complaint out of a total of 20 were logged
by the RGP but not by the Complainant himself; and

•

Of the 20 (combined) logged calls, on only 3 occasions did RGP Officers
attend the Complainant’s residence.

17.

The above indicated that 11 out of the 20 combined calls were not logged.

The Ombudsman asked the Commissioner of Police to look into this and inform
him accordingly. Confirmation was sought as to whether the Complainant’s
record of only 3 occasions when the RGP officers attended his residence was
correct, or whether RGP officers attended on more occasions. It was also noted
that of the 3 occasions when the RGP officers had allegedly attended the
Complainant’s home, only 1 occasion was logged also with the RGP.
18.

On 15 February 2001, the RGP answered the Ombudsman’s queries by

stating that it did not wish to speculate on why the record did not coincide with
the list provided by the Complainant. Although the RGP confirmed that of the 9
complaints logged the RGP officer attended on 7 occasions, contacted the
neighbour by telephone on one occasion and did not attend on the other due to the
night duty officers being otherwise engaged with pressing matters at the time of
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the alleged complaint, the Ombudsman was not informed of the outcome of the
attendances at the Complainant’s home, that is, whether or not a noise nuisance
was occasioned by the neighbour. This information was sought by letter of 16
February 2001, as well as an explanation of the procedures to be followed by the
RGP and/ or action taken against repeat offenders of noise nuisance and what the
RGP interpretation of ‘repeat offender’ was, given that the commission of noise
nuisance was a statutory offence by section 272(a) of the Criminal Offences
Ordinance (a person found guilty of an offence is liable on summary conviction
to a fine) and section 96(1) of the Public Health Ordinance. By the 16 March
2001, this letter had not yet been replied to. On 19 March 2001, the RGP
answered that the further information sought delved into the ‘realms of the
operational role of the RGP’ and that this was a matter for management and the
PCB, therefore the matter was considered closed.
19.

On 19 March 2001, the Ombudsman wrote to the Commissioner of Police

stating that whereas request number one contained in his letter of 16 February
2001 may be viewed under the realm of the operational role of the RGP, one
could argue that the logging of the complaints, and the logging of the action or
lack of it taken by the RGP could also be viewed as coming under the ambit of
administration. Request number two of the Ombudsman’s letter, though, dealt
fundamentally with a matter of administration since he was requesting an
explanation involving the procedure followed by the RGP and/ or action taken
against offenders of noise nuisance in this particular case as well as generally and
what the RGP’s interpretation of ‘repeat offender’ was. The Ombudsman pointed
out that he had sought answers to these questions under the belief that he was
looking at matters of an administrative nature and within his jurisdiction of
investigation. The Ombudsman invited the Commissioner that the AttorneyGeneral be asked for his opinion on the matter whilst respectfully reminding the
Commissioner that he agreed to meet with him and the Attorney-General as a
gesture of goodwill and to make attempts to resolve differences amicably. From
the Ombudsman’s recollection it was agreed that the investigation could be taken
in stages and that it was a possibility that they meet again if need be, not, as the
Commissioner’s last letter referred, that he considered the matter closed.
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20.

On 30 April 2001, the Ombudsman met with the Commissioner of Police

and the Chief Inspector for Internal and External Affairs. During the course of
the meeting the Ombudsman was allowed to view the logging of the complaints in
the Occurrence Book and read the explanations given by the officers who had
attended the calls. The Ombudsman, however, was not allowed to inspect the
entries in the pocket books of the officers concerned. The Ombudsman pointed
out that whereas the PCB was allowed to inspect officer’s pocket books whilst
carrying out their investigation, this was refused to him. He pointed out that this
was most unfortunate, and placed his investigations at a disadvantage vis-à-vis
those carried out by the PCB. He also concluded that the RGP was acting
incorrectly by refusing him full and unimpeded access to all documents needed to
carry out an investigation, as had happened in this particular investigation.
21.

The Ombudsman pointed out that for him to carry out his investigations

fully he needs the full and unreserved co-operation of the Department or Agency
being investigated and unfortunately this had not happened with the RGP
regarding this investigation. He also reflected that the existence of the PCB was
regrettably being used by the RGP to question whether a particular matter was
‘administrative’ or ‘operational’ and therefore whether it came under the
jurisdiction of the PCB or the Ombudsman, thus bringing an unnecessary element
of confusion and ambiguity, which he could do without.
22.

The Ombudsman decided to close this investigation in the full knowledge

that he had not been able to carry it out as fully as he would have wished, and that
to a certain extent his investigation had been frustrated.
23.

To conclude, the Ombudsman wholly rejected the RGP’s view that, ‘the

facts of this case concern a private dispute’ given the effect of section 272 of the
Criminal Offences Ordinance that clearly sets out the RGP’s duties to respond
to requests made by any person residing in the neighbourhood (the Complainant)
for the person causing the alleged noise nuisance (his neighbour) to desist from
making such sounds or noises. Neglect of such duty is tantamount to an omission
constituting maladministration.
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24.

The Ombudsman called for the production of reports logged at the RGP of

the complaints made by the Complainant together with documentation proving
that action taken, if any, by the RGP in respect of each particular complaint.
Evidence by way of copies of the RGP Officer’s notebook(s) with the comments
made on each visit to the residence together with verification of whether a request
to refrain from making such noise was necessary, had also been requested. These
requests were justified and the documents formed an integral part of the
investigation, without which, it was impossible for the Ombudsman to reach an
informed opinion as to whether there had been maladministration or not. There
appeared to be no legal or logical justification in the RGP’s refusal to disclose the
documents requested. The RGP was answerable to the Ombudsman by virtue of
section 18(1) of the Public Services Ombudsman Ordinance.

Failure to

comply could render the RGP liable for the offence of obstruction (section 25(1)).
25.

The Ombudsman informed the Complainant and closed the case.

CASE NOT SUSTAINED
CS/169
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE AND THE
PERSONNEL DEPARTMENT OVER FAILURE TO CONDUCT A FAIR
DISCIPLINARY HEARING
1.

This is a most unfortunate and sad case, which the Ombudsman felt he had

to accept in spite of the time that had elapsed and other considerations. The
Ombudsman was of the view that this case did merit serious and compassionate
reflection. It was on this spirit that he decided to take it on.
2.

Although it might be argued that this matter is not wholly administrative

hence outside the Ombudsman’s jurisdiction, some aspects of it dealt with matters
of administration, and these the Ombudsman felt had to be illustrated and
commented on. To do this in a fluid and comprehensive manner, these
administrative matters had to be placed within the context of all that which had
happened.
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3.

The Complainant, a former police sergeant who was dismissed from the

Police Force on the 19th February 1986 for discreditable conduct, felt aggrieved
because he was of the opinion that the way the disciplinary board was conducted
had been unfair and prejudiced and the penalty imposed on him had been far too
harsh.
4.

Regarding the gratuity paid to him on his dismissal, the Complainant felt

aggrieved because he had never been given an explanation in writing as to how
the final figure had been arrived at.
5.

The Complainant entered the Police Force on the 14th June 1966. Prior to

his dismissal, the Complainant was awarded the Police Long Service Medal and
the Good Conduct Medal.
6.

The Complainant was dismissed from the Police Force on the 19th

February 1986 for Discreditable Conduct, Police Regulations 18(1). The events
arose out of the Complainant’s failure to declare goods when passing through the
border into Spain on the 25th January 1986. The goods were car stereos and small
electronic games (these goods were not illegal to use in either Spain or Gibraltar
and were on sale legally in Gibraltar). He was never arrested and was never
ordered to pay a fine for failing to declare the goods nor were any other
proceedings brought against him in the Kingdom of Spain.
7.

The Complainant was dismissed from the force without any pension rights

and was paid the gratuity due to him.
8.

The Police Force constituted a Disciplinary Board, which was entirely

constituted by Senior Police Officers (no officer of his own rank, i.e. sergeant)
and, further, the Complainant was allegedly not allowed to have legal or any other
type of representation.
9.

The Complainant made various appeals to the Commissioner of Police,

His Excellency the Governor and the courts; all were dismissed.
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10.

The Complainant claimed that he had never been given an explanation or a

written account as to how his gratuity had been calculated. This information was
made available to the Ombudsman during the course of his investigation. The
Complainant’s personal file showed that his gratuity was calculated as follows:
Entered service:

14th June 1966.

Left service:

19th February 1986

Years of service:

19 years

8 months

6 days

= 19 completed

years.
Gratuity (regulation 27(1)):
First 5 years

5 weeks

Next 5 years

10 weeks

Last nine years

36 weeks

Total

51 weeks

Average weekly earnings = £218.54
£218.54 * 51 =

£11.145.54

Income tax (assessment 85/86)
Net amount payable

5.010.20

£ 6.135.34

Note:
11.

The following needs to be highlighted:
1 – Whenever a non-industrial employee leaves government service before
retirement, his gratuity is calculated as if he/she had been an industrial
employee. In this particular case, had the gratuity entitlement been
calculated as a non-industrial, the amount due would have been
£13962.00, a difference of £2816.46.
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2 – Income Tax – No income tax is deducted on the final payment on
retirement or if the officer resigns and has completed twenty years service
or more. In this particular case, the Complainant, as at the date of his
dismissal, had served a total of 19 years, 8 months and 6 days. Gratuity
entitlement is calculated to the nearest completed year, therefore, the
Complainant’s gratuity entitlement was calculated on 19years and thus it
was made subject to income tax deduction. The Complainant’s entitlement
was reduced by £5010.20 because he had not completed the required
twenty years by a shortfall of 3 months and 24 days.
Disciplinary Hearing
12.

Notwithstanding the fact that there had been various unsuccessful appeals,

from the documents in the possession of the Office of the Ombudsman, the
Complainant felt that the disciplinary hearing was fundamentally flawed.

The Ombudsman expressed the view

13.

that on the evidence presented to him

was committed in Spain not in

the proceedings of the disciplinary

Gibraltar. He claimed that it was the

hearing had been correctly followed and

Police

no

information available to the media,

administrative

maladministration

had been committed.

He argued that the offence

themselves

who

made

and the subsequent media coverage
seriously prejudiced a fair hearing. It

must be stressed that the Complainant was never charged with any offence neither
in Spain nor here in Gibraltar. In essence, what the Complainant did was not to
declare goods when entering Spain, which the Spanish authorities must have
considered as trivial since no action was taken against the Complainant.
14.

The Complainant said he was not allowed legal, or any other

representation, before the Disciplinary Board. He felt that such a procedure would
be unthinkable today. Apparently, nowadays, as a consequence of this case, police
officers can be legally represented by lawyers in an internal inquiry and can have
a civilian representative on the Board.
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New Evidence
15.

A retired police superintendent (name made available to the Ombudsman),

made a letter available on the 22nd October 1997, addressed to the District Officer
of the TGWU, stating that there was a premeditated decision to dismiss the
Complainant from the force irrespective of the evidence presented (See Appendix
‘A’). It can now only be a matter of speculation, but it begs the question as to
what the different appellate bodies would have decided if this letter had been
available to them at the relevant time.
16.

The Complainant claims that he was not permitted to address the Board in

mitigation and that at the time of the hearing he was in a state of depression. Due
to this medical condition, the Complainant has been an in-patient and outpatient at
King George V’s Hospital and has attempted on his own life.
17.

The Ombudsman brought the complaint to the attention of the pertinent

authorities, and allowed them to view a draft report which he (the Ombudsman)
had written expressing some of his views on the matter.
18.

The Deputy Governor addressed a letter to the Ombudsman stating the

view that as far as the disciplinary aspect of the complaint was concerned it would
not be right for the Ombudsman to comment on the disciplinary hearing or on the
punishment awarded as this aspect of the matter was not administrative. The letter
in question also argued that since the findings of the Police Disciplinary Board
was challenged some years ago in the Courts, including the Court of Appeal, it
would not be appropriate to comment further on the case.
19.

On the matter of the new evidence, the Deputy Governor argued that this

was something which was not put before the appellate bodies at the time. He
further stated that before any credence could be given to that new evidence it
would have to be tested in the appropriate forum. This would mean that the
Complainant would have to seek to re-open judicial proceedings on the basis of
the availability of new evidence which was not available to him at the time when
this matter was litigated.
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20.

Regarding the new evidence, the Ombudsman agreed that since this had

not been presented to the appellate bodies at the time, no credence could be given
to it now, unless it was tested in the appropriate forum. He also agreed with the
Deputy Governor that the question of the disciplinary aspect did not come under
his jurisdiction.
21.

The Ombudsman pointed out that his approach was not a legalistic one.

This he said was the domain of the Courts. His approach took other issues into
account, and the thrust into any investigation carried out by him delved into the
question of whether the authority through its actions or omissions had committed
acts of administrative maladministration. It was therefore reasonable for him to
ask whether having denied the Complainant any kind of representation during the
hearing of the Disciplinary Board, was an administrative failure or not. Also,
whether the Complainant not having been allowed legal or any other
representation before the Disciplinary Board, or not having been permitted to
address the Board in mitigation, and therefore not having been given the right to
defend himself, did amount to an administrative failures or not.
22.

The Ombudsman expressed the view that although it would not be

appropriate for him to comment on the punishment awarded, he felt he should
summarise the Complainant’s misdeed and the punishment imposed, and let the
readers of his report draw up their own conclusions as to whether the punishment
awarded was severe or fair.
23.

The Complainant’s misdeed amounted to a failure in declaring goods

when passing through the border into Spain. The goods were car stereos and small
electronic games. He was never arrested and was never ordered to pay a fine for
failing to declare the goods. No other proceedings were brought against him in the
Kingdom of Spain. The misdeed (discreditable conduct) was extra-territorial. For
this misdeed the Complainant was dismissed from the Force without any pension
rights.
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24.

The Ombudsman, although agreeing that he should not comment on the

disciplinary hearing as such, was adamant that he should look into those aspects
of it which dealt with alleged administrative failures or omissions,
25.

To summarise, the Ombudsman expressed the view that the following, if

proved correct, constituted acts of maladministration :1.

The Complainant not being allowed to have any kind of
representation during the hearing of the Disciplinary Board and the
Complainant not being allowed legal, or any other representation
before the Disciplinary Board that sat to look into his case.

2.

The Complainant not being permitted to address the Board in
mitigation, and therefore not being given the right to defend
himself.

3.

The Government’s failure to give the Complainant an explanation
in writing as to how the final figure to his gratuity was worked out.

4.

The Police allegedly having made information available to the
media involving the Complainant’s activity, with the subsequent
media coverage, which he claims must have seriously prejudiced a
fair hearing.

26.

By letter dated 23 July 2001, the Deputy Governor explained the

following :1.

At the time, there was no provision within the Police (Discipline)

Regulations, which allowed legal representation. This came into effect
under Regulation 15(1) of the Police (Discipline) Regulations 1991. He
(the Complainant) was however at liberty to obtain the services of any
officer irrespective of rank, who was willing to defend him.
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27.

The Deputy Governor further explained that a transcript of the original

disciplinary hearing proceedings showed that :2.

The Complainant did cross-examine prosecution witnesses

3.

The Complainant made a statement to the Board before they retired

4.

After hearing from the Board their unanimous findings of guilt and

on being asked if he wished to say anything before the passing of
punishment, the Complainant said “No Sir”.
28.

As regards point 4 in the Ombudsman’s report, the Deputy Governor

pointed out that there was nothing in the file relating to the allegation of
disclosure of information to the media. He further explained that none of the
Officers involved in the investigation of this case was currently serving with the
Royal Gibraltar Police at the present time.
29.

After looking at both versions, that of the Deputy Governor and that of the

Complainant, the Ombudsman concluded the following :1.

He was satisfied with the explanation given by the authorities in that at
the time of the disciplinary hearing there was no provision within the
Police (Discipline) Regulations which allowed legal representation,
and that this only came into effect under Regulation 15(1) of the Police
(Discipline) Regulations 1991. The Ombudsman noted and was
satisfied with the explanation given by the Deputy Governor that had
the Complainant so wished, he would have been allowed to obtain the
services of any Officer irrespective of rank willing to defend him.

2.

On being interviewed by the Ombudsman, the Complainant did accept
the fact that he had questioned the then Deputy Commissioner, during
the disciplinary hearing. He also admitted the fact that had he wanted
to, he could have questioned others. Whether the method of
questioning amounted to a cross-examination or not, remained a matter
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of interpretation. The Complainant also admitted the fact that he had
made a statement to the Board before they retired and had later on
declined to say anything before the passing of punishment.
30.

As regards point 4 in the Ombudsman’s report involving the disclosure by

the Police of information to the media prior to the hearing, the Complainant
insisted this had happened. The Ombudsman asked the Complainant to produce
evidence in the way of press cuttings, but none were produced. The Ombudsman
was therefore unable to verify the Complainant’s accusation.
31.

By letter dated 23 April 2001, the Chief Secretary informed the

Ombudsman that the Complainant’s gratuity was correctly calculated in
accordance with Regulation 27 of the Pensioner’s Ordinance. He further stated
that the Personnel Manager was willing to explain to the Complainant how the
gratuity was worked out. The Ombudsman communicated this to the Complainant
who agreed to make an appointment with the Personnel Manager to have this
matter explained to him.
32.

In summary, the Ombudsman expressed the view that on the evidence

presented to him the proceedings of the disciplinary hearing had been correctly
followed and no administrative maladministration had been committed. The
administration had also showed a willingness to explain to the Complainant
matters relating to his gratuity. With this, the case was closed.

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/170
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE &
ATTORNEY- GENERAL’S CHAMBERS OVER DELAY IN REACHING
A DECISION
1.

It was alleged that in November 1999 the Complainant received an

envelope that had the seal broken and when she opened it fully she realised it was
two claim forms from H.S.A. which she believed had the two cheques missing.
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She reported the incident at the Central Police Station, Irish Town, believing her
mail had been tampered with. In February 2000, officers of the RGP Fraud Squad
arrested the Complainant at her place of work on the basis of a suspicion of
wasting police time. After being on police bail, which was extended once, the
Complainant was subsequently released without charge in April 2000, however
not unconditionally, as she was informed that she might be ‘seen’ at a later date.
In January 2001, the decision was taken that it was not in the public interest to
proceed with a prosecution against the Complainant. She was aggrieved at the 9
month delay (approximately) in the Royal Gibraltar Police’s (‘RGP’) and
Attorney-General’s Chambers’ (AG’s Chambers) investigation of her case from
the time she was released from arrest in April 2000 to 2 January 2001.
2.

The Complainant asked that the Ombudsman investigate the reasons for

the delay in reaching the decision not to proceed with a prosecution and whether
or not such delays amounted to an act(s) of maladministration.
3.

The Ombudsman requested to see

the letter sent by the H.S.A. to the RGP
wherein it was alleged by the RGP that
the said delays in the investigation were
due to the H.S.A.’s investigation and not
the RGP’s.

The Ombudsman was

afforded the opportunity to read this letter.
It was noted that it was not until just over

“With respect the Public Services
Ombudsman Ordinance 1998, Part
III Investigation of Complaints,
the Ombudsman noted that he was
not precluded from investigating
administrative

matters

that

involved criminal investigations.”

4 months from the date of the letter that the RGP communicated the decision that
it would not be in the public interest to proceed to prosecute the Complainant.
The Ombudsman verbally requested from the RGP an explanation for the further
4-month delay in concluding matters once the H.S.A. had communicated its
conclusions to the RGP.

The RGP answered that this question delved into the

administration of a criminal investigation and fell outside the understanding
reached at the meeting held between the Commissioner of Police and the
Ombudsman in February 2001.
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4.

The Ombudsman contacted the AG’s Chambers and it was confirmed that

after the matter had been referred by the RGP in or about November 2000, the
Attorney-General had requested further information and evidence from the RGP
before reaching his decision and that this was the cause of the lapse of time until
January 2001, when the decision not to prosecute was given.
5.

The Ombudsman noted that the RGP’s letter of January 2001 was

evidence of the fact that the RGP acknowledged and regretted the inconvenience
caused to the Complainant.
6.

The Ombudsman concluded, however, that his investigation had been

frustrated given that without sight of the correspondence between the RGP and
the AG’s Chambers during the period April 2000 to January 2001, it was
impossible to verify whether or not the alleged delays in the handling of the
investigation of the Complainant’s case were justified or not.
7.

The Ombudsman questioned the argument that the RGP could not give

him evidence for the further 4-month delay in concluding matters as this would
delve into the administration of a criminal investigation and fell outside the
understanding reached at the meeting held between the Commissioner of Police
and the Ombudsman on 2 February 2001. The Ombudsman pointed out that as
far as he could remember, the agreement reached during the course of the said
meeting was that he, the Ombudsman would only investigate complaints
involving administrative matters. The Ombudsman did not recall that it had also
been agreed that he would be excluded from investigating administrative matters
when these delved, as in this case, into the administration of a criminal
investigation.

Furthermore, with respect the Public Services Ombudsman

Ordinance 1998, Part III Investigation of Complaints, the Ombudsman noted
that he was not precluded from investigating administrative matters that involved
criminal investigations, and that this investigation did not, in his opinion,
prejudice the investigation or detection of offences, where, in any event, the Chief
Minister is the pertinent authority to issue a certificate preventing the
Ombudsman from calling evidence.
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CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/173
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR THE
LOSS OF PERSONAL BELONGINGS
1.

The Complainant’s caravan was confiscated and he was fined by the

Magistrates Court when he bought 210 cartons of tobacco and stored them in his
caravan. The caravan was taken to the Royal Gibraltar Police (‘RGP’) compound
with all his and his wife’s and children’s personal belongings. The Complainant
claimed he had made several attempts to retrieve his personal effects as agreed in
Court but that he had been denied access to the caravan by the RGP. When he
was eventually allowed access he found that the 6 locks to the caravan had been
unlocked and that there were items missing. Some belongings were strewn over
the floor and the caravan was allegedly a mess. The Complainant listed the
missing items and estimated the loss at approximately £3,950.
2.

He asked that the Ombudsman investigate whether there had been any acts

of maladministration by the RGP and whether any compensation would be
forthcoming for the loss suffered whilst the caravan was in RGP custody.
3.

The Office of the Ombudsman wrote to the RGP asking that they make the

necessary internal enquiries to shed some light on the matters of:
1. The failure to substantively answer the Complainant’s lawyer’s queries;
2. Whether the Attorney-General’s Chambers had to date completed his
investigation of the matter, and what the outcome was if any;
3. Where the Complainant’s caravan was and whether it remained under the
custody of the RGP;
4. Where the contents of the caravan were and why the Complainant was
allegedly not allowed to collect his personal effects?
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4.

The RGP wrote to the Complainant’s lawyer stating that they had been

informed by the Attorney General’s Chambers that they had no information in
relation to the forfeiture of the caravan’s contents or otherwise. The RGP asked
that the lawyer advise of the cost of the items claimed by the Complainant. The
Ombudsman wrote to the RGP stating that since his Office was investigating the
matter, all correspondence should be addressed to the Office of the Ombudsman
and enclosing the list of items and the estimated value. The RGP admitted that
items had gone missing whilst the caravan was in RGP custody and that they had
proceeded to arrange for compensation to be paid to the Complainant in full by
letter to the Financial and Development Secretary.

The Financial and

Development Secretary’s Office, in turn, said they would seek the AttorneyGeneral’s Chambers advice before making any payment of compensation to the
Complainant.
5.

The RGP faxed the Attorney-General’s Chambers a copy of a letter

addressed to the RGP from Crown Counsel of the Attorney-General’s Chambers
wherein the Crown Counsel recollected that the Magistrates Court made an order
with regards to property belonging to the Complainant’s children that was in the
caravan at the time it was seized by the RGP. He recollected that arrangements
were to be made to allow the Complainant access to the caravan by the RGP. It
was noted that this was not mentioned by the RGP in their letter to the lawyer
stating that they had been informed by the Attorney General’s Chambers that they
had no information in relation to the forfeiture of the caravan’s contents or
otherwise.

The Ombudsman was pleased to

6.

The Ombudsman Office made

note that payment of £2000 by way

enquiries at the Magistrates Court and

of compensation had been paid to

both

the Complainant in full and final

Magistrate’s

settlement of his claim.

Neither document made any reference to

the

Clerk’s
Register

notes
were

and

the

viewed.

any agreement that the contents of the
caravan or the children’s possessions would be returned to the Complainant.
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Redress for the Complainant
7.

The Attorney- General’s Chambers confirmed that an offer of £1000 had

been made to the Complainant.

On the facts presented to him the Ombudsman

was of the view that the Complainant should receive at least 50% compensation
of the £3,950 he had itemised and estimated as loss suffered. The basis for this
conclusion was that the Attorney-General’s Chambers recollected an agreement
being made for items to be returned to the Complainant, albeit limiting these to
his children’s belongings, and the number of letters sent to the RGP by the
Complainant’s lawyer requesting that the Complainant be allowed access, all of
which were either acknowledged but not answered, answered although not
substantively, or alternatively not answered at all! That is, the RGP at no time
wrote to the Complainant’s lawyer arguing that the contents should not be
returned.
8.

The Attorney-General’s Chambers confirmed that an offer of £2000 had

been accepted by the Complainant in full and final settlement of his claim.
9.

The Ombudsman concluded that the following constituted acts/ omissions

of maladministration:
1. The RGP’s refusal to allow the Complainant to recover personal
possessions from the caravan ;
2. The RGP’s failure to produce a record of items contained in the caravan
when the caravan was taken into RGP custody;
3. The failure to safeguard the caravan’s contents whereby 6 locks were
unlocked and a large number of the Complainant’s personal effects
missing or destroyed, whilst in RGP custody;
4. The RGP’s failure to substantively answer the lawyer’s letters and on
occasion, failure to answer his letters at all;
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5. The RGP’s inconsistency in advice tendered to the Complainant’s lawyer
in light of the letter to the RGP from the Attorney-General’s Chambers.
10.

The Ombudsman was pleased to note that payment of £2000 by way of

compensation had been paid to the Complainant in full and final settlement of his
claim and duly closed the investigation of the case.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/200
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR THE
REMOVAL AND DISPOSAL OF A MOTORBIKE
1.

The Complainant felt aggrieved at the removal and disposal of his

motorbike by the Royal Gibraltar Police
2.

On the 23rd November 2000, while on his way to work, the Complainant

realised that police officers were loading derelict motorbikes into a large pick-up
truck. Concerned about his own motorbike, he explained to the police officer that
his Honda Charley that was parked by his house had not been in use for over three
months, and might be confused for another derelict bike, but that this was due to
the fact that he had been waiting for spares to make it road-worthy again. He
further explained that these spares had finally arrived only two days ago. The
Complainant alleged that the police officer said he would take it into
consideration and keep an eye out for it, but when he went to check up on it and
cover it with a tarpaulin at 12pm his motorbike was no longer there.
3.

The Complainant claimed that he immediately phoned the Central Police

Station but was informed that nothing could be done until after 2pm when the
police officers came back from lunch. When he phoned again at 2pm he was told
that all the motorbikes had been taken to the scrap yard. The Complainant claimed
that he immediately went there with his work colleague and foreman, but the
motorbike could not be found, and no information could be given as to its
whereabouts. The Complainant made a formal verbal complaint at the Central
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Police Station, and notes of his complaint were taken, but nothing was done. One
week after the motorbike was removed it was traced to the New Mole House
Compound. It had suffered extensive damage.
4.

On the 5th October 2001, a summons was served on the Complainant, for

abandoning a vehicle contrary to s69(a) of the Public Health Ordinance
(unauthorized dumping), and failing to notify the Licensing Authority of the new
ownership of a vehicle, contrary to Regulation 7(1) of the Traffic (Licensing and
Registration) Regulations.
5.

On this issue, the Complainant alleged that a police officer had threatened

him with changing the charge from abandoning a vehicle (by Regulation 56 of the
Control of Traffic Regulations ‘Removal of Vehicles’) to a heftier charge carrying
a substantially higher fine (as subsequently charged with of unauthorised dumping
by Section 69 of the Public Health Ordinance), if he “took the matter further…”
6.

In contrast, the Chief Inspector of internal and external affairs stated that

the charge had been changed due to the wording of the sections. Section 59 of the
Control of Traffic Regulations relates to vehicles “on a road, parking place or
other public place”, whereas s69 of the Public Health Ordinance relates to all
vehicles abandoned “on any land in the open air (other than a public highway)”.
The charge was changed because the remit of s69 is wider, and it was thought that
it would be easier to obtain a conviction under this section.
7.

On the advice from the Office of the Ombudsman, the Complainant

proceeded to put his complaint in writing to the Commissioner of Police. He
received an acknowledgement two months later, on 30th January 2001, and a final
reply on the 1st February 2001. The letter referred the Complainant to the Police
Complaints Board to complain about the police officer in question.
8.

The hearing was held before the Magistrate’s Court on the 26th September

2001. The Complainant was fined for contravening Regulation 7(1) of the Traffic
(Licensing and Registration) Regulations, but the charge of unauthorized dumping
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was dismissed on procedural grounds – the summons was served upon the
Complainant on the wrong date.
Control of Traffic Regulations
9.

Under the provisions of the Control of Traffic Regulations, any vehicle

removed or detained by the RGP should be taken to a place of safe custody. The
Commissioner may then at any time after the expiry of the period of seven days
immediately following the date of publication of a notice published in the
Gibraltar Gazette, cause the vehicle to be sold, destroyed or otherwise disposed of
in such manner as he thinks fit.
10.

On the facts of the Complainant’s

The Ombudsman considered that

case, it seemed that no such notice was

the appropriate remedial action to

given.

the

be taken in this case would be a

Complainant attended the Central Police

sum of compensation to enable

Station on the same day the vehicle was

the Complainant to repair the

removed to reclaim the vehicle, it should

damage caused to his motorcycle

have been returned to him, without the

by the Royal Gibraltar Police.

In

any

event,

where

need to pay a fine if it could be verified
that the Complainant did put the police officer on notice of his circumstances that
morning. Where this was disputed, the motorcycle should have been immediately
returned on payment of the prescribed charges for the removal of the vehicle by
Regulation 59 of the Control of Traffic Regulations.
Change Of Ownership Of Motor Vehicle
11.

On 15 March 2001, the Office of the Ombudsman was informed by the

Licensing Department that the Complainant had in fact failed to change
ownership of the vehicle until 29 November 2000, that is, 6 days after the
motorcycle was taken into RGP custody. This meant that on the date the RGP
took the motorcycle, the vehicle was registered in the ownership of another
person.
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12.

There was no maladministration found against the RGP for reporting the

Complainant for failure to change ownership of the motor vehicle given that he
did not register with the Licensing Department as the registered owner until 29
November 2001, 6 days after the motorcycle had been taken by the RGP on 23
November 2001, although the forms were dated 7 December 1995, evidenced by
copies of Form 5 of the Traffic Ordinance ‘Application For Registration Of A
Motor Vehicle On Transfer’ and Form 6 of the Traffic Ordinance ‘Notification
of Change of Possession of Motor Vehicles’.
13.

Furthermore, the last Road Tax paid for the motorcycle expired on May

2000.
Section 69 of the Public Health Ordinance- ‘Unauthorised dumping’
14.

The Complainant was charged with the offence of unauthorised dumping

by Section 69 of the Public Health Ordinance (rather than with the lesser
offence of abandoning a vehicle) which carries, if found guilty on summary
conviction a fine of £1,000.

Section 69 does not allow for the removal or

destruction of a vehicle.
15.

Regulation 59 of the Control of Traffic Regulations ‘Removal of

Vehicles’ describes the detention and charges pertaining to regulations 56, 57 and
58, on the removal by the RGP of abandoned or broken down vehicles, or other
vehicles. The charges in sub-regulation 59(2) are as follows: (a) for the removal
of the vehicle to the first place of safe custody- £20.00 and (b) for the detention of
the vehicle at any place of safe custody- £5.00 for every day during which it is so
detained.
16.

By Regulation 60(1) of the Control of Traffic Regulations where a

vehicle is detained in the case of an abandoned vehicle, for a period of not less
than 7 days and (b) the Commissioner of Police has caused a notice to be
published in the Gazette of his intention to have the vehicle sold, destroyed, or
otherwise disposed of, the Commissioner may at any time after the expiry of
seven days immediately following the date of publication of the notice cause the
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vehicle to be sold, destroyed or otherwise disposed of in such manner as he thinks
fit. In the Complainant’s case, it seems no such notice was ever forthcoming.
17.

The RGP Officer’s notes refer to the ‘collection of derelict vehicles’ and

of the ‘abandoning a vehicle- a Honda Chaly’. There was no mention of the
offence of ‘unauthorised dumping’. Given the Complainant’s statements to the
Office of the Ombudsman that he was threatened by the police officer that if he
investigated the matter of the motor vehicle being destroyed any further ‘they’
would change the charge to a heftier one carrying a substantially higher fine;
given the RGP Officer’s notes referred to the offence of ‘abandoning a vehicle’
and given that the heftier charge of ‘unauthorised dumping’ had been made
against the Complainant it could be concluded that it was probable he should have
been charged with the lesser offence of ‘abandoning a vehicle’ and not ‘unlawful
dumping’. In addition, the motorbike was removed under section 59 of the
Traffic Control Regulations, since section 69 of the Public Health Ordinance does
not allow for the removal of vehicles, only for the imposition of fine if found
guilty on summary conviction.
Remedial Action
18.

There was a clear breach of Regulation 59 of the Control of Traffic

Regulations on the Royal Gibraltar Police’s behalf (i.e. period of seven days must
elapse and notice must be published in the Gazette before the Commissioner may
cause a removed vehicle to be sold, destroyed, or otherwise disposed of). As a
result of this breach, the Complainant had been considerably inconvenienced – his
motorbike had suffered extensive damage. The motorcycle had sentimental value
to the Complainant and was special to him because that particular model was no
longer available.
19.

An estimate provided by a local garage dated 9th Oct 2001 stated that

works carried out to make the motorcycle worthy again would amount to £590.48
(the estimate took into account the fact that the Complainant had his original
spares; the rear wheel, rear sprocket and mudguard.) However, this sum did not
constitute the full amount required to make the motorbike roadworthy again – it
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did not include stripping and checking engine seizure as no figure could be given
until faults were found.
20.

The Ombudsman considered that the appropriate remedial action to be

taken in this case would be a sum of compensation to enable the Complainant to
repair the damage caused to his motorcycle by the Royal Gibraltar Police – an
initial £590.48 plus any further receipted amount for carrying out the stripping
and checking engine seizure if faults were to arise in the future.
21.

The Ombudsman concluded that there had been maladministration in this

case. Though the Complainant was charged under s69 of the Public Health
Ordinance, the vehicle was removed under s59 of the Traffic Control Regulations.
As such, there was a clear contravention of the Traffic Control Regulations –
before the motorcycle was damaged, it should have been kept in safe custody for
seven days, after which a notice should have been published in the Gazette. Only
then could the bike have been destroyed or otherwise disposed of. This instance of
maladministration had resulted in extensive damage to the Complainant’s
property, and as such the Ombudsman recommended that the Complainant be
compensated accordingly.
22.

The Ombudsman further pointed out that the Royal Gibraltar Police

should set out to protect citizen’s rights, and that any damage to personal property
should only be carried out within the strict limits set out by the law. Clearly, in
this case, the Royal Gibraltar Police had failed to consider the Complainant’s
rights – his property has been damaged without his knowledge or consent. With
this observation, the Ombudsman closed the case.
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CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/253
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE
INVOLVING A NO PARKING SIGN WHICH ALLEGEDLY WAS NOT
GAZETTED
1.

The Complainant felt that the no parking sign outside his house had not

been officially gazetted, and felt aggrieved at the Royal Gibraltar Police’s failure
to give him information on the matter.
2.

The complaint related to the parking sign placed outside the

Complainant’s house. The Complainant tried to obtain information regarding this
sign from both the Superintendent of Traffic, and from the Head of Gibraltar
Security Services. However, they were both unable to help him on the matter of
the no parking sign.
3.

The Complainant objected to the sign on three grounds:
•

The Complainant suspected the no parking sign had not been
officially gazetted and was therefore not legal.

•

He thought the sign did not comply with EEC regulations because
it was placed too low on a wall and thus constituted a danger to
passers-by.

•

The Complainant thought that the Gibraltar Government had no
authority to put up a sign in an area directly outside a freehold
property.

4.

Following s86(7) of the Traffic Ordinance (1957 No.4) “a traffic sign

placed on or near a road shall be deemed to have been lawfully so placed unless
the contrary is proved.”

As such, any person parking their vehicle in

contravention to the no parking sign had his vehicle clamped by Gibraltar

APPENDIX 2

Page 349

Security Services. The Complainant was of the opinion that all parking tickets
imposed by Gibraltar Security Services on owners of vehicles left on the road
outside the Complainant’s house were not lawful, and he reasoned that he should
not have to pay them.
5.

The Royal Gibraltar Police had several points to make on the

Complainant’s complaint. The first point related to the sign itself. The no parking
sign the Complainant objected to prevented cars from parking on Rosia Road, not
on the road outside the Complainant’s house. In any case the sign did not relate to
cars – it prohibited the parking of vehicles weighing 1.5 tonnes or above. The
sign that related to the area in question was, in fact, the sign directly on top of the
no parking sign - a no entry sign.
6.

Following section 86(1) of the

Traffic Ordinance, no entry signs do not

“Given that the Complainant had
not been sanctioned within the

have to be gazetted to be lawful.

remits of the law, the Ombudsman

Placing of traffic signs “on or near

recommended

that

roads” is a matter for the Commissioner

parking

incurred

of Police’s discretion.

Complainant be dismissed.”

7.

fines

all

unpaid
by

the

In relation to point 2. it was stated that being placed at a height of 6ft, the

sign was not a danger to the public and that it had caused no injuries to date. In
addition, it was pointed out that access to the pavement alongside the sign was
very difficult, since the pavement was almost completely obstructed by cars
parked by Rosia Road. As such, a very limited number of pedestrians would be
passing by the sign at any given moment.
8.

In reply to point 3, it was highlighted that the sign was placed on a

building that was MOD property – the sign had not been placed on an individual’s
freehold property.
9.

At any rate, the Chief Inspector stated that the procedure followed in

instances where parking signs are breached is different to that followed for a
breach of a no entry sign. Whilst the imposition of parking fines (‘fixed penalty
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notices’) are appropriate in instances where a parking fine has been breached, it is
not proper in situations where a no entry sign has been breached. Instead, the
owner of the offending vehicle should be served with a summons to the
Magistrate’s Court. As such, the Chief Inspector was of the opinion that the
Complainant should not pay his parking tickets, since they were not the proper
sanction for the offence committed.
No parking signs
10.

Section 94(1)(b) reads as follows:
“The Commissioner of Police may by notice in the Gazette make traffic
orders for all or any of the following purposesregulating, restricting or prohibiting the parking or waiting of vehicles
generally or classes of vehicles”

Thus, for the placement of a no parking sign notice must be published in the
Gazette.
No entry signs
11.

Section 86(1) of the Traffic Ordinance applies:
“The Commissioner of Police may cause or permit traffic signs to be
placed on or near any road in Gibraltar.
….

In this Part the expression “traffic sign” shall mean any object or device (whether
fixed or portable) for conveying warnings, information, requirements, restrictions
or prohibitions of any description to traffic on roads or any specified description
of traffic and any line or mark on a road for conveying such warnings,
information,

requirements, restrictions or prohibitions.”
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In relation to ‘no entry’ signs, there is no requirement that notice should be
published in the Gazette.
Sanctions for breach of a ‘no parking’ sign
12.

In accordance with provisions 99(1) and (2) of the Traffic Ordinance the

appropriate sanction for a breach of a ‘no parking’ is the imposition of a fine by
means of a fixed penalty notice:
“99(1) This section shall apply to any offence created by this Ordinance or by
any subsidiary legislation made hereunder and punishable on summary
conviction, being an offence committed in respect of a vehicle…
(b) by its obstructing a road, or waiting, or being left or parked, or being
loaded or unloaded in a road or parking place:
…
Where a police officer finds a person on any occasion and has reason to
believe that on that occasion he is committing or has committed an offence
to which this section applies, he may give that person the prescribed
notice in writing offering the opportunity of the discharge of any liability
to conviction of that offence by payment of a fixed penalty under this
section…”
Sanctions for breach of a ‘no entry’ sign
13.

If a breach of a no entry sign occurs, the owner of the offending vehicle

should be summoned to the Magistrate’s Court, as per section 100 of the Traffic
Ordinance:
“A person convicted of an offence under this Ordinance for which no
special penalty is provided is liable on summary conviction in the case of
the first offence to a fine of £50 and in the case of a second or subsequent
conviction to fine of £100 or to imprisonment for three months.”
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14.

The Ombudsman concluded that there had been maladministration in this

case. The Complainant should have been served with summons for the breaches
of the no entry sign outside this particular area. Instead, he had been given
parking tickets.
15.

Given that the Complainant had not been sanctioned within the remits of

the law, the Ombudsman recommended that all unpaid parking fines incurred by
the Complainant be dismissed. He observed that, in future, any breach of the no
entry sign outside this particular area should result in summons being served on
the owner of the offending vehicle, and not in the imposition of a parking ticket.
16.

The Ombudsman was very pleased to note that on the 3rd October 2001,

two days after the Investigating Officer met with the Chief Inspector, all five fines
arising from parking tickets placed on the Complainant’s vehicles were cancelled.
The instance of maladministration had been addressed and appropriate remedial
action had been taken.

CASE NOT SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/260
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE FOR
IGNORING CALLS FOR ASSISTANCE
1.

The Complainant was aggrieved that children in the area of his flat

(address given by Complainant), were blatantly ignoring the ‘no ball playing
signs’ erected on sign posts and that his calls for the assistance of the RGP in this
regard, were being ignored.
Statement from Police Constable to the Commissioner of Police dated 7
September 2000.
2.

From a statement to the Commissioner by a Police Constable, of 7

September 2000, it was stated that the Complainant was informed that there was
legislation upon which the RGP could take action on but that a statement from
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him was required for this purpose. The report stated that the Complainant had
refused to take his neighbours to court as this would make matters worse and that
it was unfair on the children as they did not have anywhere else to play. It was
alleged that the Complainant stated he wished to resolve the problem in the most
amicable way. The Complainant was informed that the RGP could take action
against older children after 23.00hrs.

The report concluded that (1) the

Complainant was happy with the manner in which the Officers were dealing with
the problem; (2) that the matter would be closely monitored and action taken if
necessary as in the past and (3) the ball playing area to be brought up to an
adequate standard.
3.

The RGP had, prior to the Complainant’s grievance, sought the Attorney-

General’s Chambers’ advice on the matter of ‘no ball playing’ areas. A letter of
September 1997 from the Attorney-General’s Chambers advised that section 275
of the Criminal Offences Ordinance could be invoked, however given the
sensitivity to residents living in or near an area which has unrestricted access to
members of the public, perhaps it would be prudent to first caution any
perpetrators of the nuisance before bringing criminal proceedings against them.
Section 275(1)(h) of the Criminal Offences Ordinance provides that a person
who, ‘…flies any kite, rolls any hoop or plays at any game in a public place to the
annoyance of any person; is guilty of an offence and is liable on summary
conviction to a fine at level 2 on the standard scale’.
4.

The Complainant wrote to the Commissioner of Police on 23 February

2001, complaining that children played directly outside his window in his ground
floor flat and did not respect the ‘no ball playing’ signs erected in the estate. The
Complainant asked whether the RGP could provide a solution to his problem. His
letter was acknowledged on 26 February 2001 and a second letter was sent a few
weeks later (no copy kept by the Complainant) but the Complainant alleged that
no substantive reply had been forthcoming. The Complainant further claimed that
he telephoned the RGP regularly but that the RGP took a long time to make a site
visit or more often than not, ignored his complaint altogether. The letter that was
not kept by the Complainant was forwarded to the Ombudsman and re-sent to the
Complainant by hand, by the RGP. In the said letter, dated 2 March 2001, the
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Commissioner of Police wrote to the Complainant stating that the situation had
been discussed with the Sergeant who was responsible for the Community
Constables and that the position remained the same as on 7 September 2000,
when the Community Constable visited the Complainant’s residence.
5.

Importantly, the letter added (1) ‘The police are unable to prevent people

from playing games in public places unless they cause an annoyance to some
other person.

In order to enforce this law a statement of complaint is

required, which you are unwilling to make’ (emphasis added) and that (2) the
‘no ball playing’ signs could not be enforced by the RGP and that their
replacement would be of no value.
6.

The

Ombudsman

Office

was

informed that whilst it was the warden of
the Estate (under Building & Works

The Ombudsman recommended
that the Community Constable
review the area and take note of the

Department) who was responsible for the

number of ‘no ball playing’ signs

erection of such signs, it was the Police

required to be erected.

Constable, in this particular case, whose
duty it was to ensure the signs were being adhered to.
7.

The Ombudsman concluded that ball-playing could not be prohibited by

law per se unless a nuisance was being caused and the pertinent provision
available by section 275 of the Criminal Offences Ordinance invoked. He also
agreed with the RGP that failing the Complainant making a statement to the RGP
against the alleged perpetrators of the nuisance, the RGP were powerless to
invoke the said provision.
8.

The Ombudsman concluded that the Complainant’s claim that his

complaint was not being properly dealt with was not sustained, given that the
Complainant had, in September 2000, been visited by the Community Constable
and informed of his means of redress. The Complainant had at the relevant time
decided that he did not want to submit a statement against his neighbours.
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9.

It was also concluded, however, that the RGP had erred in its statement

that it would be ‘of no value’ to erect the ‘no ball playing’ signs.

The

Ombudsman opined that children and parents ought to be put on notice of areas
designated by the Estate’s Tenants Association, as ‘no ball playing’ areas,
especially given that nuisances could be caused by ball playing resulting in a
caution, or in a criminal charge in circumstances that warranted it under the
pertinent provision. To ignore the wishes of the Tenants’ Association would also
be wrong.
10.

The Ombudsman recommended that the Community Constable review the

area and take note of the number of ‘no ball playing’ signs required to be erected
and liaise with the Buildings and Works Department so that these were erected as
soon as possible.

CASE SUSTAINED
NO RECOMMENDATIONS WARRANTED OR APPROPRIATE
CS/265
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE OVER
DELAY IN RETURNING PROPERTY
1.

The Complainant was aggrieved that the Royal Gibraltar Police (‘RGP’)

was unduly delaying the return of a number of his business and personal items it
held in its possession and failed to indicate to his lawyer, or to the Complainant,
when these would be returned.
2.

The Complainant was arrested on suspicion of fraud. The RGP removed a

number of items in evidence, from his place of business including his computer,
files, address books, letters, data base, invoices and so on. The RGP also went to
the Complainant’s home and took with them the Complainant’s son’s computer.
Whilst the Complainant claimed he had been as cooperative as possible with the
RGP, he was aggrieved that the undue delay in the RGP’s investigation was
causing him to lose valuable clients by the day and consequently, loss of earnings.
The Complainant’s lawyer wrote to the RGP by letters dated 23 July 2001, 30
July 2001 and 15 August 2001, requesting an indication as to when the RGP
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might return the Complainant’s business items.

No reply was forthcoming,

although it was noted that verbal communications between the RGP and the
Complainant’s lawyer resulted in some items being returned. The Complainant
was awarded bail until 18 September 2001 when he was re-bailed to surrender on
18 October 2001. By the latter date he was to be released or charged.
3.

The Complainant claimed he has spoken to the RGP in August and had

been told that they were waiting for someone to come over from the U.K. to study
the computers, but that the investigation had not even begun yet. In the meantime
all the material which had been taken away from him a month earlier was still in
the possession of the RGP. The Complainant alleged that his belongings which
had been taken away by the Police were strewed on the office floor, whilst
personnel was away on annual leave.

The Ombudsman was of the view

4.

Section 38 of the Criminal

that the RGP should have answered

Procedure Ordinance on the detention

the Complainant’s lawyer’s letters

of property seized under search warrant,

of enquiry dated 23 July 2001, 30

provides that, ‘38(1) When anything is

July 2001 and 15 August 2001

seized under a search warrant and
brought before the Magistrates Court, it

may be detained until the conclusion of the case or the investigation, reasonable
care being taken for its preservation’.
5.

The Ombudsman concluded that he had no locus to interfere in an ongoing

RGP investigation nor decide whether items held by the RGP would later be used
in evidence were the Complainant to be subsequently charged on suspicion of
fraud.
6.

The Ombudsman was of the view, however, that the RGP should have

answered the Complainant’s lawyer’s letters of enquiry dated 23 July 2001, 30
July 2001 and 15 August 2001, requesting an indication as to when the RGP
might return the Complainant’s business items, by explaining that given that there
was an ongoing investigation these might be used in evidence. The failure to
reply to these letters constituted, in the Ombudsman’s view, an omission
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constituting maladministration, although again, it was noted that verbal
communications did result in the RGP returning some items to the Complainant.
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CASE SUSTAINED
RECOMMENDATION MADE
AND PENDING IMPLEMENTATION
CS/97
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
(‘DSS’) FOR FAILURE TO REVIEW AND UPDATE THE SCHEDULE TO
THE SOCIAL SECURITY (EMPLOYMENT INJURIES INSURANCE)
REGULATIONS TO INCLUDE MESOTHELIOMA AS A PRESCRIBED
OCCUPATIONAL DISEASE
1.

A Moroccan national (‘the deceased’), suffered and subsequently died of a

disease, namely, Mesothelioma. Mesothelioma, however, was not prescribed by
law as an ‘occupational disease’ under the Social Security (Employment Injuries
Insurance) Regulations (‘the Regulations’). The Complainant was aggrieved at
the considerable length of time the DSS was taking to act on the decision of the
Employment Injuries Appeals B Board (‘EIAB’) at a hearing of December 1998
and late February 1999 concerning the deceased’s family’s right to compensation,
that the list of prescribed diseases as set out in Schedule 1 to the Regulations
should be reviewed and updated.
2.

In February 2000, the Complainant wrote to the Ministry for Social

Affairs seeking confirmation of whether the DSS had reviewed and updated the
Social Security (Employment Injuries) Regulations, (‘the Regulations’), following
the EIAB’s rider in its decision (as above). By letter dated 9 March 2000 the DSS
informed the Complainant that the matter was ‘receiving attention’.
3.

On 4 April 2000 a Consultant Physician of the Gibraltar Health Authority

(‘GHA’) made the following remarks to the DSS:1. ‘Pneumoconiosis results when exposure to Mineral dust in the work place
produces a diffuse, usually fibrotic reaction in parts of the lung.
2. Asbestos is a form of pneumocomiosis which in the diffuse form results in
breathlessness and reduced exercise tolerance.
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3. Mesothelioma … is a malignant condition caused by asbestos.
Mesothelioma frequently arises in patients who do not have the asbestos
type of pneumoconiosis.
In summary [the deceased] has Mesothelioma which is caused by
asbestos. He has a small degree of the asbestosis form of pneumoconiosis
in his lungs but his prime symptoms and disability, and very limited life
expectancy are caused by Mesothelioma.
I believe that in Gibraltar Occupational Diseases Regulations
Mesothelioma is not prescribed as an occupational disease. Apparently,
however, in the equivalent UK regulations it is. I can only assume this is
because of incompetence or ignorance when the ordinance was drafted.
Mesothelioma does not result from the asbestosis form of pneumoconiosis.
Whether prescribed or not, however, Mesothelioma is indeed an
occupational disease and is caused by asbestos.
I personally am saddened by this man’s circumstances, as the outcome
does not seem to me to follow the law of natural justice.’
4.

The Complainant wrote to the DSS again in May 2000, wanting to know

when it was envisaged that the list of prescribed diseases in the Regulations was
to be reviewed and updated. Having received no reply, he brought his complaint
to the Ombudsman for his investigation.
5.

The Ombudsman Office wrote to the DSS referring it to the rider in the

EIAB’s decision and asking for a timetable/ schedule/ list of the action taken to
that date together with pending action to be taken in the matter and by whom it
should be taken, so that the Complainant could better appreciate the stage at
which the case was at, given that the matter dated back to February 1999. The
Ombudsman sent the DSS a reminder in June 2000 and a reply followed from the
DSS stating that the DSS was undertaking the necessary research on the subject of
occupational diseases and would, in due course, be submitting a report to the
Minister for Social Affairs, but that it was waiting for up-dated information from
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the DSS (UK) but this was not yet available as they were currently in the process
of reviewing their occupational diseases regulations.
In July 2000, the Ombudsman wrote to the DSS asking for confirmation of

6.

the date when Mesothelioma was incorporated into the occupational diseases
regulations by English law. The Ombudsman commented that whilst it was noted
that the DSS was awaiting information from the DSS UK, given that
Mesothelioma was already recognised as an occupational diseases in England,
why the delay in including the said disease in the Regulations in Gibraltar? The
DSS confirmed that the incorporation date of Mesothelioma into English law was
1966. It was also confirmed that locally it had been decided to await the DSS
UK’s review of their occupational disease list before making recommendations to
GOG for its consideration of a revision of Gibraltar’s list.

The Ombudsman expressed the view
that

Government

should

seriously

consider including Mesothelioma as an
Occupational Disease, and that this be

7.

It was evident that the EIAB’s

recommendations,
recommendations,

the

GHA’s

and

the

Ombudsman’s investigation had been

done without any further delay so that

ignored with the excuse that since

other sufferers of this disease may be

February 1999, the DSS had been

able to take whatever legal remedies

unable to find the resources to

they may deem necessary, and may be

compile a proposal for the inclusion

open to them.

of Mesothelioma in the Schedule to
the Regulations. This was regrettable

and amounts not only to an act of mal-administration but in the Ombudsman’s
view, an obstruction of natural justice.
8.

In September 2000, the Principal Secretary wrote to the Ombudsman

stating he had decided to wait for the outcome of the report on the review of
occupational diseases generally before submitting a proposal on the inclusion of
Mesothelioma to the Chief Minister. The Ombudsman expressed his regret to note
that having discussed the case at length since May 2000, corresponded on the
central issues, met on a number of occasions to discuss the DSS position with the
Investigating Officer, that the Office was met with no attempt by the DSS to
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resolve the Complainant’s grievance. The Ombudsman did not accept the DSS’s
decision to wait until the outcome of a complete review of occupational diseases
before submitting any proposals to the Chief Minister on the inclusion of
Mesothelioma to the Regulations for which report the Principal Secretary could
not give an anticipated date of completion.
In December 2000, the Principal Secretary confirmed that his

9.

recommendations had been submitted to the Minister for Social Affairs. The
Ombudsman wrote to the Minister for Social Affairs on 20 December 2000,
urging that the inclusion of Mesothelioma in the Regulations be done as soon as
possible and asking for an indication as to when this would be done. In January
2001, the Minister for Social Affairs wrote to the Ombudsman confirming that
she would be acting on the Principal Secretary’s recommendations as necessary in
due course.
In March 2001, the Principal Secretary of the DSS wrote to the

10.

Ombudsman stating as follows with reference the Ombudsman’s letter to the
Minister for Social Affairs that he was directed to bring to the Ombudsman’s
attention the fact that the review of the Occupational Diseases Schedule was a
matter of Government policy and did not involve a failure to perform an
administrative action, therefore, it was not obliged to provide any information on
the subject.

He did, however, confirm that as a matter of courtesy the

Ombudsman would be informed of any developments once a decision had been
taken.
11.

The Ombudsman replied stating it would be a matter of debate whether a

delay of two years in implementing the EIAB’s considered opinion fell
exclusively within the realm of Government policy or whether it amounted to an
administrative failure, in which case it would come under his jurisdiction. By
early April the Ombudsman’s letter of 7 March 2001 had not been replied to, nor
had he been given an indication as to when a possible review of the Occupational
Disease Schedule to the Regulations would be undertaken, or Mesothelioma
included as an occupational disease. The Ombudsman pointed out that it was
ironic and regrettable that the DSS, after procrastinating over this issue for over
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two years, and after having given various reasons of an administrative nature for
their delay, should, two years later, have decided to use the argument that this was
a matter of Government policy and not a failure to perform an administrative
action. The Ombudsman reasoned that although the administration was correct in
stating that including, or not including Mesothelioma as an Occupational Disease
was a matter of Government policy, a delay in over two years in implementing or
otherwise the EIAB’s opinion did fall within the ambit of administration, and the
delay did constitute administrative maladministration.
12.

The Ombudsman concluded that he would now close the investigation and

draw up his report although the Complainant’s grievance, which was that he had
been unable to obtain compensation under the Regulations because the disease in
question was not prescribed by law as an ‘occupational disease, had not been
resolved. The Ombudsman expressed the view that Government should seriously
consider including Mesothelioma as an Occupational Disease, and that this be
done without any further delay so that other sufferers of this disease may be able
to take whatever legal remedies they may deem necessary, and may be open to
them.

CASE SUSTAINED
RECOMMENDATION MADE
AND PENDING IMPLEMENTATION
CS/125
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR FAILURE TO NOTIFY THE COMPLAINANT UPON HER
ENQUIRY OF A STATUTORY TIME-LIMIT WITHIN WHICH
UNEMPLOYMENT BENEFIT MAY BE CLAIMED AND COLLECTED
1.

The Complainant was employed from 7 January 1997 to 12 December

1997. She was due to have her baby in early January 1998. The last social
insurance contribution paid by her was for week commencing 8 December 1997
to 14 December 1997. She was advised that she had not been working for long
enough to be entitled to maternity leave and therefore had to leave her
employment. The Complainant gave birth to her son on 21 January 1998. Before
leaving her employment the Complainant allegedly made a number of verbal
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enquiries at the Department of Social Security (‘DSS’) to ascertain whether she
would be eligible to receive unemployment benefit and was advised that she
would be entitled to collect 13 weeks’ unemployment benefit..
2.

On 20 May 1998 the Complainant made a claim for the receipt of

unemployment benefit after allegedly exhausting her bonus pay. According to the
Complainant she was not informed at the time of her claim that she could not by
that date claim the 13-week entitlement. It was not until she received the final
cheque that she was informed that as her claim was made late she would only be
entitled to receive payments for 3 weeks and 4.67 days being £162.80. The full
13-week entitlement amounted to £577.20.

The loss claimed was therefore

calculated as the difference between £577.20 and £162.80 being £414.40.
Time-bars applied by the DSS for the claim and collection of unemployment
benefit- Social Security (Non-Contributory Benefits and Unemployment
Insurance) Ordinance
3.

The Ombudsman found that the DSS’s failure to advise the Complainant

of the 26-week statutory time bar from the date of payment of her last social
insurance

contribution

was

negligent

and

tantamount

to

an

act

of

maladministration. It is the DSS’s duty to inform the general public, especially so
when as in this case a direct question was asked about unemployment benefit
entitlement, of rights and entitlements and the procedures to be followed and
conditions to be met in order to enjoy the full benefit entitled to. The DSS’s
failure to properly advise the Complainant to register with the Employment
Service and to claim the 13-week payments within the 26-week statutory time-bar
led to the Complainant’s loss of £414.40, a very significant sum considering the
full entitlement was £577.20.
4.

After an extensive investigation into the pertinent legislation involving the

Attorney-General’s Chambers, and the Ombudsman’s Office seeking independent
advice from a local lawyer, it was agreed that the method of calculation adopted
by the DSS in the Complainant’s case from her date of claim was correct.
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5.

The lawyer’s opinion, however, questioned whether the DSS should seek a

declaratory judgment from the Supreme Court given that, ‘the enabling section 22
[of the Social Security (Claims and Payments) Regulations which applies by
virtue of section 13 of the Social Security (Non-Contributory Benefits and
Unemployment Insurance) Ordinance] …provides that “regulations shall provide
for extending, subject to any prescribed condition, the time within which the claim
may be made in cases where good cause is shown for delay.” And R7 contains no
such proviso.’ The Attorney-General’s reply in this regard was,
“It is not our intention to seek a declaratory judgment from the Supreme
Court and any challenge as to the legality of the actions of the Social
Security Department would rest with [the Complainant] herself. It follows
that I do not take the view that this particular issue is an administrative
action taken by the Department but rather a question of statutory
construction”.
6.

In the Ombudsman’s view, on the facts of this case, good cause had been

shown for the Complainant’s delay in making the claim and thus the DSS should
take the view of extending the time within which the claim could be made. If it
could not due to the ‘question of statutory construction’ that had been identified,
then its duty, in the Ombudsman’s opinion, was to seek an answer to this
‘question’ through the Supreme Court if necessary. Furthermore, with regard the
Attorney-General’s comment that, “I do not take the view that this particular
issue is an administrative action taken by the Department but rather a question
of statutory construction”, the Ombudsman referred to section 14(2) of the
Public Services Ombudsman Ordinance, 1998, where it states that,
“…the Ombudsman may conduct an investigation notwithstanding that the
person aggrieved has or had such a right or remedy, [including in section
14(1)(b) a remedy by way of proceedings in any court of law] if satisfied
that, in the particular circumstances, either(a) by reason of the inability of the person making the complaint to bear
the costs likely to be incurred, or the disproportionality of the same; or
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(b) the inability to obtain sufficient evidence to justify the commencement
of proceedings; or
(c) any other reason of any kind whatsoever that shall seem to the
Ombudsman to be sufficient
it is not reasonable or expedient to expect the person making the complaint
to resort or have resorted to such other right or remedy.”
7.

The

lawyer’s

opinion

concluded that, “the DSS’s paramount
consideration must be that the Social
Security legislation aims to assist
unemployed
contributed

persons
to

its

who

have

funding

and

technical detail should not frustrate

“The Department of Social Security
should

draft

and

produce

an

information leaflet on unemployment
benefit at the earliest possible time
and

make

this

available

for

distribution to the general public at a
visible place in the office.”

the purpose of the Ordinance”. The
purpose of the pertinent sections of the Ordinance, from Hansard was to avoid
persons entitled to unemployment benefit to, “go on ad infinitum until you
exhaust thirteen payments”.
8.

In the Ombudsman’s opinion, making provision for a discretionary power

to extend the 26-week time limit where good cause is shown for delay in making
the claim for unemployment benefit, would not be contrary to the spirit in which
the pertinent section of the Ordinance was introduced (as discussed in Hansard
above). On the one hand there is the need to consider the protection of those who
are entitled to unemployment benefit and have contributed to the fund, and on the
other, there is a need to safeguard the underlying principle of the Ordinance which
is to keep unemployment figures realistic and avoid persons claiming 13 weeks
unemployment benefit ‘ad infinitum’.

In the Ombudsman’s view, such a

discretionary power to allow, in prescribed cases, extension of the 26-week timebar would not be to allow persons to ‘go on ad infinitum’ and would
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simultaneously be in the public interest to protect a sector of the public most in
need of financial support.
9.

The Ombudsman recommended that in light of the above, the DSS should

proceed to seek a declaratory judgment that could clarify whether or not a
discretionary power should apply and in what circumstances, so that in cases such
as the present, entitled persons, subject to acts/ omissions of maladministration do
not suffer financial loss and justice is done.
Social Insurance Appeals Board (‘SIAB’)
10.

At the time of writing over 2 years had elapsed since the Complainant’s

letter of appeal dated 7 July 1998. The Ombudsman was of the opinion that the
delay was inordinate and amounted to maladministration as no reasonable excuse
had been forwarded by the DSS to explain a delay of over 2 years to convene the
SIAB. The fact that the DSS was dealing with an unemployed person meant that
the appeal should have been heard at the earliest possible time as the Complainant
could have suffered a great deal of financial hardship.
11.

The DSS should include, in the SIAB Appeal, under the heading ‘Part V

Schedule of Evidence’, reference to the Ombudsman’s Final Report which should
be enclosed in full text for the SIAB’s consideration.
No informational literature
12.

The Ombudsman was of the opinion that members of the public were

entitled to information readily available in the form of literature advising them of
their legal rights and entitlements and the conditions to be satisfied in order to
make a claim for unemployment benefit. There being no literature available to
the general public informing them of their rights and entitlements and time limits
set by law within which to make a claim was, in the Ombudsman’s opinion,
against the rules of natural justice as the result was unfair when, once on notice of
the entitlement, if beyond 13 weeks from the date of the last social insurance
contribution, the person was informed they could no longer claim the full 13APPENDIX 2
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week unemployment benefit and only then referred to the 26-week statutory timebar. This practice was reactive rather than proactive.
13.

The DSS should draft and produce an information leaflet on

unemployment benefit at the earliest possible time and make this available for
distribution to the general public at a visible place in the DSS office.
14.

With these observations and recommendations, the Ombudsman duly

informed the Complainant of the outcome and closed the case.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/176
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
OVER
FAILURE
TO
PROCESS
THE
COMPLAINANT’S
EMPLOYMENT INJURIES BENEFITS CLAIM
1.

The Complainant felt aggrieved because the Department of Social

Security (the Department) was taking an inordinate length of time to inform him
as to whether he would be entitled to any benefits as a result of an employment
related injury.
2.

The Complainant was employed as a painter by a local company (the

Company). At the relevant time, the Company was engaged in the performance of
a contract at Buena Vista Estate, Ministry of Defence land, and the Complainant
was detailed to prepare and paint windows in Cheshire Ramp married quarters.
3.

Cheshire Ramp has a number of rooftop elevations, these being lower

intermediate, higher intermediate and high level. On the morning of Monday, 23rd
February 1998, the Complainant was working at a lower intermediate level
alongside a fellow employee, preparing windows for painting. He was asked by
another employee, who was working in the upper intermediate level, to pass an
electrical extension cable socket down from the upper intermediate roof to
another employee working at ground level.
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4.

The Complainant climbed up the ladder he was using for preparing the

windows, which was not secured at the top and no one was footing it at the base.
The base was positioned some 250mm from the edge of the lower intermediate
roof and no other form of restraint appeared to have been in place to prevent
slippage. No edge protection was present to this area of roof and indeed there
appeared to have been no fixed means of access to the area either. When the
employee, who was at the upper intermediate level, was about to pass him the
cable, he noticed that the Complainant, for reasons unknown, apparently took off
his spectacles, stared blankly in a trance-like state and the fell silently off the
ladder.
5.

An ambulance was immediately called for.

(These facts have been collated from the relevant accident investigation report
prepared by Balfour Beatty on the 4th March 1998)
6.

As a result of the fall, the Complainant’s initial clinical and radiological

examination revealed numerous injuries. The Complainant was treated at the local
hospital, St. Bernard’s and also at the Intensive Therapy Unit of Cadiz Hospital
and at the Leicester Royal Infirmary in the United Kingdom.
7.

The medical report made available to the Ombudsman showed that the

Complainant will suffer from serious permanent brain damage causing short-term
memory, blackouts, postural problems and left hemi paresis. His speech is
somewhat slurred and he remains severely disabled. He is unable to concentrate
on his reading and on his thoughts and he needs to write everything down, as he
knows he will not remember them later.
8.

Due to his injuries, the Complainant was not able to make the necessary

inquiries from the Department of Social Security (the Department) as to whether
he was entitled to any financial assistance. In December 1998 he was visited by a
local charitable organisation (the Society) who took pity on him and decided to
offer him a fortnightly allowance of £20.
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9.

In February 2000 the Society contacted the Department to enquire if the

Complainant was entitled to obtain some financial aid for a pair of spectacles as
his eyesight was very poor any he had no source of income whatsoever.

The Ombudsman was of the

10.

The Society was told that in order to

opinion that the Department of

proceed with this case, they should provide

Social Security should have been

the Department with evidence to prove that

more proactive and careful in

this was a genuine case. The Society claims

handling this most unfortunate

that

case.

documentation (as they later did to the

they

produced

the

relevant

Ombudsman). They were then informed that
the case would be presented to a medical board that would decide if the
Complainant would qualify for a pension or some sort of allowance. After
frequent visits to the Department and waiting for eight months, the Society, on
behalf of the Complainant, brought the case to the attention of the Ombudsman.
11.

On inquiry from the Ombudsman, the Department stated that as soon as

they received the Complainant’s completed application form, they sent the
requisite Form INS 41 to his former employer in order to obtain the necessary
information as to the employee’s details and whether the accident happened whilst
the Complainant was ‘in the course of his employment’.
12.

Unfortunately, the employer did not readily cooperate and the EO in

charge of the section had to make several phone calls to obtain the completed
Form INS 41. The form states ‘You are asked to do this (complete the form) as
soon as possible because no payment on the claim can be made until your reply is
received’. Eventually, on or about the 5th May 2000, the Department received the
completed form from the employer. By letter dated 10th May 2000, the
Department wrote to the employer requesting further information. The employer
duly replied to this letter on the 22nd June 2000, but unfortunately the Department
took no action as the letter was misplaced amongst other papers in the
Complainant’s file. The section’s EO explained that this had happened at the time
when the Department moved offices from The Haven to their present location.
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However, she accepted that it was possible that it had been inadvertently filed
without taking due note of its contents.
13.

On receipt of the complaint, 1st November 2000, the Ombudsman

contacted the Manager, Social Security, who informed him that they did not have
any of the reports, as stated by the Complainant, in their files. To this they added
that it was indeed possible that the Complainant had provided the stated
information, but for some unknown reason this was not recorded in their files.
14.

The Ombudsman made available to the Department all the relevant

documents and the Manager wrote to the Complainant’s former employer and
soon obtained from them a reply stating that the Complainant was engaged in the
course of his employment when the accident occurred. A Medical Board was
convened and as a result, by letter dated 22nd November 2000, the Complainant
was informed that his claim for Disablement Benefit had been allowed and
consequently he was entitled to a Disablement Pension from the 11th February
2000 to 11th February 2001 at the rate of £56.70 per week.
15.

The loss of faculty, which resulted from the industrial accident, which the

Complainant sustained on the 23 February 1998, was assessed at 100% for 12
months. This was a provisional assessment and the Complainant would be reassessed at a future date.
16.

The Ombudsman was pleased to note that the matter had been brought to a

satisfactory conclusion in just under a month since his intervention. However,
whilst noting that the EO had been very helpful and open in offering explanations,
he was of the opinion that the Department should have been more proactive and
careful in handling this most unfortunate case.
17.

The Ombudsman would like to record the excellent assistance provided by

the Society to the Complainant.
18.

With these comments he closed the case and recorded it as a case of

maladministration.
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CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/189
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
OVER FAILURE TO ALLOW COMPLAINANT TO APPLY FOR
ELDERLY PERSONS ALLOWANCE
1.

The Complainant felt aggrieved because her application for an Elderly

Persons Allowance (EPA) had not been accepted. She was told that she was
receiving social assistance and that her position as regards ‘pensions’ would never
change. At the time of writing this report, the Complainant was of ‘pensionable’
age.
2.

The Complainant was legally separated from her husband in early 1979.

She was granted an order against her husband for the maintenance of their five
children. He permanently left Gibraltar in late 1979, without leaving any trace and
never paid any maintenance. Since then, the Complainant had been in receipt of
social assistance. The Complainant was granted a divorce in 1985.
3.

Due to the social circumstances at the time and the fact that the

Complainant had to care on her own for her five children, she was never able to
seek employment. Further, the Complainant suffers from a back ailment, which
would have also prevented her from seeking employment.
4.

The Complainant originally lodged a complaint with the Ombudsman on

the 7th February 2000, claiming that the Department of Social Security (the
Department) would not class her as eligible to receive EPA nor would they
provide her with an adequate explanation as to why she was not entitled to EPA.
5.

After conducting an investigation, the Ombudsman secured an explanation

as to her entitlement and, on the information received, concluded that the
Department were acting correctly in their view that the Complainant was not
entitled to EPA on the grounds that she was in receipt of Social Assistance.
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6.

Elderly Person’s Allowance is paid to persons who are not entitled to

receive a pension under the Social Security Insurance Ordinance. The
Complainant was not eligible for a pension under the provisions of the Social
Security Insurance Ordinance as she had never been able to seek employment,
and so, never contributed to the Social Security Insurance Fund. In order to be
eligible for EPA, a person must not be in receipt of social assistance at the time of
the award.
7.

The Complainant made representations to the Ombudsman through a

member of the House of Assembly that the Department had erred in concluding
that she was not entitled to EPA.
8.

The Ombudsman put the argument to the Department that Social

Assistance is not an obligatory entitlement and that an entitled person can, at any
time, opt to have the entitlement terminated. It followed that if the Complainant
did not wish to be in receipt of social assistance, then ‘at the time of applying for
the EPA award’ she would not have been in receipt of any social assistance
allowance and therefore be entitled to EPA. The Department readily accepted this
argument and decided to grant the Complainant the Elderly Persons Allowance
instead of Social Assistance.
9.

The Complainant then requested the Ombudsman to find out whether she

was entitled to arrears.
10.

The Department stated that the Complainant’s social assistance

entitlement was higher than her EPA entitlement. Therefore they could not grant
her any arrears in respect of her EPA entitlement because this would, in fact,
mean that she would have to reimburse the Department. The Department was
willing to make a letter available to Community Care Limited, upon their written
request, to the effect that under normal circumstances, the Complainant would
have been entitled to six months arrears.
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CASE NOT SUSTAINED
CS/207
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
OVER FAILURE TO PROVIDE ASSISTANCE
1.

The Complainant felt aggrieved because the Department of Social

Security (the Department) would not renew an allowance granted to her after
Ministerial intervention.
2.

The Complainant and her late partner lived together for eighteen years.

They were common law husband and wife, and had never married because they
did not consider it necessary and were comfortable with their relationship. They
had a son in common; who at the time of writing this report was thirteen years
old. The child took on his father’s surname.
3.

In early 1998, the Complainant’s partner was suddenly diagnosed with

cancer and after a short treatment in Gibraltar and UK he sadly passed away in
August that same year. Just before he passed away, the Complainant had the
opportunity to get married, but by this stage her partner was in and out of
consciousness and she did not feel that it would be the appropriate time. She
claims that even though she knew the seriousness of his illness she never truly
believed that he would not make it.
4.

Just before her partner passed away, the Complainant wrote to the Chief

Minister explaining her situation. At the time she was struggling to make ends
meet. Her common-law-husband could no longer work and she had to take care of
him, so there was no income coming into the household. When her husband
passed away shortly afterwards, she received a reply from the Chief Minister who
had arranged for her to meet with the then Minister for Social Affairs.
5.

The Complainant’s circumstances had changed but she still had financial

problems. She lived in an Option C flat at Sir William Jackson Grove and had to
pay £100 per month rent, £47 a month service charges, and £60 a quarter in rates.
Her partner’s income was very much missed, and without any life insurance or
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work pension, she had to work full time, 39 hours a week, plus ten hours more on
Sundays as overtime just to try to make ends meet. As a result of this she was
unable to spend quality time with her son and she was worried that all this would
affect his behaviour and schoolwork.
6.

Due to the fact that she was not married she was not entitled to Widows

Allowance or Community Care. She considered looking for an exchange to a
cheaper Government flat but her son was very much against this and grew quite
depressed and angry about the idea of moving out of the flat that had so many
memories of his father.
7.

The Complainant stated that the Minister was very sympathetic and

helpful. He arranged for her to receive £40 a week to cover her Sunday overtime
income so that she could rest and spend some time with her son. This assistance
was arranged for a year, from October 1998 to October 1999, after which the
Complainant was informed that she could re-apply.
8.

In October 1999, the Complainant wrote to the Minister. Her

circumstances had not bettered and she had hoped that he would continue the
assistance, but she never received an acknowledgement or a reply. The
Complainant claimed that in an effort not to bother the Minister any more she
contacted the Department of Social Security but they were unable to help her. She
also spoke to a Social Worker from the Social Services Agency and the lady in
charge of the Women’s’ Half-Way Home who also made representations on her
behalf but to no avail. After all this she was embarrassed to go any further and let
the matter rest, and simply continued to work as much over-time as possible.
9.

A month before lodging her complaint with the Ombudsman, the

Complainant became quite annoyed when she was informed that her ninety yearold mother, who had moved in to live with her, was not entitled to an increase in
pension under a new scheme to help the elderly, because of the income of the
family. The Complainant was very angry, as she worked very hard for every
penny that came into the household, so she phoned the Department of Social
Security and explained her situation. The Complainant alleges that the lady
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answering was most unsympathetic and simply told her that she was in the same
situation herself since her mother also lived with her and therefore was not
entitled to an increase in pension, or any other assistance.
Widow’s Allowance
10.

This was a most unfortunate case, as after an eighteen-year relationship,

the Complainant’s status as common-law wife was not recognised for the
purposes of granting a widow’s allowance in Gibraltar. This resulted in the
Complainant not being able to claim any financial assistance by way of the
allowances available to widows.
Social Assistance
11.

Social assistance is given to those persons who have no other means of

income. In this instance, it could not be granted because the Complainant was in
employment where she earned above the rate of allowance applicable to her by
way of social assistance.
12.

The Ombudsman found no act of maladministration in the handling of this

case.

CASE SUSTAINED
RECOMMENDATION MADE
AND PENDING IMPLEMENTATION
CS/209
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
(‘DSS’) FOR WITHDRAWING THE COMPLAINANT’S SOCIAL
ASSISTANCE BENEFIT (‘SAB’) OF £29.10 PER WEEK GIVEN HER
REFUSAL TO SEEK A MAINTENANCE ORDER AGAINST HER
FORMER PARTNER
1.

The Complainant requested that this Office investigate whether the DSS

had the power to request that she seek a Maintenance Order against her former
partner for the payment of maintenance for their children when she already
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enjoyed an arrangement whereby he paid her £10 per child per week maintenance,
which she accepted, given that she was not claiming SAB on their behalf? The
DSS withdrew SAB paid to her for her benefit given that she failed to comply
with the said request.
2.

The Office of the Ombudsman found that there was no legal obligation

imposed on a former partner to maintain the mother of his children where these
were never married and in this case, never lived together either. It was found,
however, that there was a legal obligation that a father maintain his dependent
children. The DSS was referred to section 34 of the Maintenance Ordinance,
‘where a man fails to provide reasonable maintenance for any child whom
he is liable to maintain… then without prejudice to the right of the wife of
such man to apply for a matrimonial order under Part I, - (a) any person
having legal custody of such child and (b) the person appointed by the
Minister from time to time for the purpose of this section may apply by
way of complaint to the Magistrates Court for a maintenance order
against him’.
3.

The Ombudsman concluded that the DSS enjoys the statutory power to

exercise its discretion to apply for a Maintenance Order against a former partner,
(where applicable) if it so wishes, rather than request that an applicant for SAB do
so, as long as it has the applicant’s authority.
4.

The Ombudsman was advised by the Chief Secretary that it was ‘standard

practice’ for the DSS to advise claimants to take steps to obtain higher
maintenance payments and that Legal Aid was available for this purpose. He
described the Complainant’s decision not to act on this advice as ‘odd’ and stated
she could not expect the tax payer to ‘subsidise’ her decision. He added that the
decision not to claim SAB for her two youngest children also seemed ‘odd’. It
was reiterated that the withdrawal of the Complainant’s SAB was not related to
the issue of cohabitation but to the fact that she was receiving income from her
former partner and furthermore, because she refused to seek to obtain higher
maintenance from him. The Chief Secretary submitted that the practice followed
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by the DSS was not dissimilar from that applied in the UK and in the States of
Jersey.
5.

The Ombudsman stated that in his opinion, there was nothing ‘odd’ in the

Complainant’s decision not to claim social assistance for her two youngest sons,
given that she was in receipt of maintenance payments of £10 per child per week
and was satisfied with this arrangement. Moreover, it transpired that if she were
claiming SAB for these children, she would be paid £8.55 each child per week
and when her youngest celebrated his 5th Birthday his payment would increase to
£10.35 per week.

Hence, she was £2.90 better off per week receiving

maintenance from her former partner than if she were to claim SAB and once her
youngest was 5 she would still be better off by £1.10 per week. The Ombudsman
agreed that it would indeed be ‘odd’ that she were not claiming SAB where the
benefit exceeded the amount paid by her former partner by way of maintenance.
It should be noted that her eldest child was receiving SAB as he was of a previous
marriage and the marriage had been dissolved for abandonment.
6.

The Ombudsman investigated

the Social Security UK system of
payments of ‘Income Support’ similar
to

the

‘Social

Assistance’

non-

contributory, income related Scheme,
in order to better appreciate the basic
principles underlying such a scheme.

The Ombudsman noted that the rates
of Social Assistance applicable locally
had not been reviewed since 1988,
not even in line with increases in the
cost of living…….the Ombudsman
recommended

that

Government

review and update these.

He quoted the advice received from
UK as follows:‘Child Support Maintenance payments are viewed as the parent’s income
in order to care for the child. Maintenance payments are deducted from
the full amount of Income Support paid to the parent with care- Income
Support assess any income that the individual may be receiving, and this
income is legally to be declared and will therefore affect the amount of
benefit a person is awarded. If a parent with care decides to make a child
support claim, or has to pursue a child support claim because they are in
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receipt of Income Support, then the non-resident parent is legally liable to
make maintenance payments whether they were living with/ married to the
parent with care or not.’
7.

Moreover, a parent with care who claims or receives Income Support may

be required to give their authority for child support to be sought. Exceptionally,
some people may not be required to apply if a decision maker on behalf of
the Secretary of State considers that they, or any child living with them,
would be at risk of harm or undue distress if they were to apply.
8.

If a parent with care fails to comply with the requirement to give their

authority or fails to give information required by the Child Support Agency their
benefit may be reduced by 40% of the single adult scale rate (currently £20.88 a
week). This is known as a Reduced Benefit Direction.
9.

If a customer receives Income Support the Child Support Agency of the

Benefits Agency will write to them requesting they apply for Child Support
Maintenance.
10.

It was noted that the Rates of Income Support effective from 23 October

2000 were substantially higher than the rates of Social Assistance applicable
locally and that these had not been reviewed since 1988, not even in line with
increases in the cost of living.

The Ombudsman was of the opinion that

Government ought to consider reviewing and updating the rates of social
assistance.
11.

The Complainant confirmed to the Ombudsman Office that she had

discussed the matter of increasing the maintenance payments with her former
partner and that he had agreed to increase payments from £10 per child per week
to £15.00 per child per week. She also confirmed that she would give her consent
to the DSS to make an application by section 34 of the Maintenance Ordinance.
The DSS was informed in writing on even date of these points and was informed
that due to the traumatic experience suffered in court throughout her divorce
proceedings she wished to avoid appearing in court at all costs. In light of this the
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Ombudsman proposed that matters be dealt with in a non-contentious manner.
The Ombudsman Office wrote to the DSS asking that it consider as a matter of
urgency whether the Complainant’s SAB could be reassessed and payments
readjusted accordingly and continued if she signed a Statutory Declaration
confirming that she was not co-habiting and that her former partner had increased
his maintenance payments to £15 per child per week. The Complainant gave the
DSS her Statutory Declaration on even date.
12.

The DSS replied stating that having regard to the particular circumstances

of this case, it was of the view that the fact the Complainant did not wish to
suffer a traumatic experience in Court did not seem to be sufficient reason
for her not to pursue maintenance payments for her children. It added that if
the Complainant had insufficient income she could apply for legal aid.
DSS’s Discretionary Powers
13.

The Ombudsman was of the view that the DSS could request that SAB

applicants seek Maintenance Orders against former partners, but that importantly,
it could alternatively exercise its discretion to seek the applicant’s authority for
the DSS to take the matter up further to section 34 of the Maintenance
Ordinance. Note that this discretionary power exists in the UK whereby not all
Claimants are required to apply where that person or any child would be at
risk of harm or undue distress.
14.

The DSS ‘policy’ or ‘practice’, was to totally disregard this statutory

discretionary power, in effect rendering the pertinent section obsolete for these
purposes. That is, the ‘person appointed by the Minister’ never exercises his
discretion, following ‘policy/ practice’, as opposed to exercising his discretion for
or against making an application on the facts of each particular case. This stance
could not, in the Ombudsman’s view, continue, given that it made a mockery of
the pertinent law. It was implicit in the drafting of the section that there would be
circumstances when it would be deemed more appropriate for any given reason(s)
that the ‘…the person appointed by the Minister from time to time for the
purpose of this section… apply by way of complaint to the Magistrates Court for
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a maintenance order…’.

On the facts of the present case, the Complainant’s

concerns for her well-being should, in the Ombudsman’s opinion, have been
taken very seriously into consideration - of course this was not possible where
policy/ practice ruled out special consideration/ exceptional cases, disregarding
the spirit of the law and what was intended by the draftsman. This, in the
Ombudsman’s opinion amounted to gross maladministration.
UK Standards
15.

The Chief Secretary wished to credit the DSS departmental practice with

not being dissimilar to that applied in the UK and in the States of Jersey, however,
in the Ombudsman’s view, the DSS should then adopt a balanced approach and
adopt standards designed to assist applicants, not just those that assist ‘the
system’. In cases where a parent with care fails to comply with the requirement to
give their authority or fails to give information required by the DSS their benefit
could be reduced by 40% of the single adult scale rate, known in the UK as a
Reduced Benefit Direction.

In the present case, the Complainant did not

withhold information relating to her income, nor did she withhold her authority
from the DSS for it to make the application for a Maintenance Order, and
nonetheless the DSS extinguished her SAB- ie reduced it by 100% (once again
following policy/ practice) and also withdrew her single parent allowance, leaving
her with no income but the SAB paid for her eldest son of £35 per fortnight. In
the Ombudsman’s opinion, this withdrawal of SAB constituted a draconian
measure, more so in light of the DSS’s discretionary powers outlined above.
16.

The DSS and the Chief Secretary recommended that the applicant

‘choose’ to apply for Legal Aid Assistance given that the DSS does not exercise
its statutory power to make the application for a maintenance order on behalf of
an applicant. The Ombudsman concluded that whilst it was the Complainant/
applicants for SAB who should, as a general rule, make an application for a
Maintenance

Order

(where

applicable),

the

Chief

Secretary/

DSS’s

recommendation did not satisfy grievances brought by applicants who found
themselves/ their children in exceptional circumstances that warranted the DSS
exercising its statutory power to make such an application on an applicant’s
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behalf, with the applicant’s authority, by section 34 of the Maintenance
Ordinance.
17.

The Ombudsman also noted that the cost of such an application by an

applicant through the Legal Aid Fund and an application by the DSS via its own
resources would be the same cost to the taxpayer in any event, therefore there was
no sustainable financial argument that could justify the DSS’s refusal to comply
with the pertinent provision of the Maintenance Ordinance.
18.

The Ombudsman’s conclusion, in summary, was that:1. The DSS’s withdrawal of the Complainant’s SAB, in light of the fact that
she had given the DSS her permission for it to make the application
further to section 34 of the Maintenance Ordinance, constituted gross
maladministration.
2. The DSS’s refusal to use the pertinent section constituted, in the
Ombudsman’s view, illegality as this was tantamount to denial of an
applicant’s rights under the Maintenance Ordinance.

19.

The Ombudsman noted that the rates of Social Assistance applicable

locally had not been reviewed since 1988, not even in line with increases in the
cost of living. The Ombudsman recommended that Government review and
update these.
20.

The Complainant was duly informed of the outcome and the case closed.
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CASE NOT SUSTAINED
CS/210
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
OVER PENALTY IMPOSED IN RESPECT OF SOCIAL ASSISTANCE
ENTITLEMENT
1.

The Complainant felt aggrieved because when he went to collect his social

assistance allowance, a penalty had been imposed on him and the allowance
halved.
2.

The Complainant was entitled to £58.80 every two weeks by way of social

assistance allowance. He had not been in employment for six years but claimed
that he signed the register at the Employment Service on a weekly basis and was
looking for work.
3.

The Employment Service showed the Complainant the short report that

had been sent to the Department of Social Security (the Department) and it
allegedly confirmed that he had never missed his appointments at the
Employment Service.
The

Ombudsman

explained

4.

The Complainant claimed that he went

that the Department of Social

back to the Department that same day and

Security had a right to ask that

asked to speak to the Executive Officer (the

he (the Complainant) actively

EO) in charge of the Social Assistance section

seek work while he was on

but, allegedly, the EO refused to see him there

social assistance…..

and then, and even refused to give him an

appointment for a later date. The Complainant felt that the way the Department
had treated him was very unfair. He stated that he did receive a verbal warning
some three weeks before the relevant date, when, after collecting his benefit, he
was asked into the EO’s office and asked a few questions, but he had never had
anything in writing from the Department.
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5.

Social assistance is a means-tested award given to those persons who, on

application, are deemed to have no other means of income, or are of very low
income. It follows that the person awarded such assistance is not usually in
meaningful employment. However, this does not mean that the person in receipt
of social assistance is entitled to draw the award on an indefinite basis without the
need for him/her to seek employment.
6.

Once a person registers for social assistance, he/she is required to attend

the Ministry of Employment, on a weekly basis, for a meeting with his/her
designated Employment Officer. The Employment Officer will register his/her
visit and any pertinent comments as to whether the person has been given any
cards to attend interviews for possible employment.
7.

In order for the award to be paid without interruption, the claimant needs

to satisfy the two-tier test, i.e. attend the pre-arranged meetings on a weekly basis
on the designated day and show an interest in wanting to seek employment. If a
claimant does not satisfy this criteria, then the Department is entitled to impose a
penalty on the claimant.
8.

The Ombudsman met with the Complainant and inquired as to why he had

been unemployed for the last six years and the reasons as to why he had not
managed to secure employment in that time. The Complainant replied that he was
looking for what he referred to as a ‘suitable job’, in that he did not want to work
in places offering low pay or low profile jobs.
9.

The Ombudsman explained that the Department had a right to ask that he

actively seek work while he was on social assistance, and that his attitude towards
jobs should be different in that he should first try to sustain himself with any kind
of job and then move on to better prospects afterwards.
10.

The Ombudsman was of the opinion that the Department had acted

correctly and closed the case.
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CASE NOT SUSTAINED
CS/212
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
(‘DSS’) FOR CAUSING UNDUE DELAYS IN THE PROCESSING OF AN
APPLICATION FOR SOCIAL ASSISTANCE
1.

The Complainant made an application for the receipt of social assistance

and claimed that the processing of the application took approximately 4 weeks,
being, in his opinion, too long a period in the circumstances he found himself in
(homeless and unemployed). He was also aggrieved at the interrogatory manner in
which he alleges he was treated by a particular DSS staff member.
2.

The Complainant maintained that being in receipt of social assistance a

number of years ago, the information requested of him to date, causing the said
undue delays, could have been extracted from his file, rather than he having to
provide particulars again- though he acknowledged that some information was
requested by way of update. For instance, he claimed he was asked to get his
application stamped by the Civil Status and Registration Office to confirm he was
Gibraltarian when this information should have been obtained from his file. The
Complainant further alleged that he specifically asked whether he needed to get
the Employment Service stamp and was advised that he did not by the clerk at the
counter. Subsequently, however, after he had submitted the application form, he
was then informed that the stamp was indeed required.
3.

The

Complainant

was

also

The Ombudsman concluded that

referred to a DSS staff member, who, it

there was no way in which he could

is alleged, ‘interrogated’ him on how he

reconcile

survived away from Gibraltar over the

versions and was therefore unable to

recent years. He claims that the manner

ascertain whether there had been

of her questioning annoyed him. The

maladministration or not.

the

two

contradictory

Complainant also expressed the view
that whilst treated abroad as a human being by the Social Services Agencies
concerned, in Gibraltar he found the DSS’s treatment of him ‘degrading and
unsupportive’.
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4.

The Ombudsman Office contacted the DSS and was shown file notes that

referred to the Complainant’s case. The DSS had interviewed the Complainant
and the notes referred to him not being able to produce documents as he had lost
these but recommending that the application for social assistance be approved in
any event given he was trying to find a job. The DSS informed the Ombudsman
Office that the Complainant received his first payment retrospective to the date of
application being 3 weeks approximately of delay. The DSS attributed the delay
to the Complainant making the mistake of attending the Civil Status and
Registration Office instead of the Employment Agency for his application to be
stamped.
5.

The Ombudsman concluded that there was no way in which he could

reconcile the two contradictory versions and was therefore unable to ascertain
whether there had been maladministration or not. The Complainant was duly
informed and the case closed.

CASE NOT SUSTAINED
CS/218
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
(‘DSS’) OVER REDUCTION IN SOCIAL ASSISTANCE BENEFIT
1.

The Complainant was aggrieved and wanted the Ombudsman to

investigate why the DSS had halved her social assistance benefit (‘SAB’)
allegedly without warning and had also informed her that payments would remain
halved for an indefinite period or until she proved she was actively seeking
employment. The Complainant stated that she had received nothing in writing
explaining why this decision had been taken and she asked that the Ombudsman
investigate whether there was any official note on file recording reasons why her
SAB had been halved.
2.

The Complainant was advised by DSS that she had been overpaid SAB as

she was receiving SAB on her son’s behalf during the time he was in receipt of a
maintenance grant from the Department of Education. The result was that she
owed the DSS approximately £1000 which the DSS said she had to repay. The
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Complainant said that being the DSS’s error, she did not believe it was fair that
she repay the amount allegedly owed by her.
Halving of DSS SAB
3.

The Complainant was unemployed for a period of almost nine years. She

alleged that she had registered and sought employment at the Employment
Service and applied for jobs advertised in the Gibraltar Chronicle but that most
jobs required qualifications she did not have. The Complainant mentioned to the
Ombudsman’s Public Relations Officer that she refused to apply for any jobs as a
cleaner even though this did not require qualifications.
4.

The Ombudsman’s Office

The Ombudsman was of the opinion that

discovered that the Complainant

these monies were actually owed to the

had signed a Declaration dated 26

Department of Social Security and that

October 2000 admitting to her

the present arrangement for repayment of

failure to register at Employment

the

Services;

honoured by the Complainant.

failure

to

attend

amount

should

continue

to

be

scheduled interviews and the fact that she had not shown interest in seeking
employment. The Declaration stated that she understood that continued failure to
actively seek employment could result in claims for SAB being disallowed. The
Ombudsman concluded that the Declaration signed by the Complainant was
sufficient evidence to suggest that she was in fact on notice that her SAB could be
withdrawn together with the reasons for such withdrawal.
5.

By letter dated 20 July 2001, the DSS enclosed a copy of the Employment

Services Report dated 9 July 2001 showing that the Complainant had only taken 2
submission cards since 1 January 2001, proving to the DSS that she was not
trying very hard to obtain employment. The DSS stated that SAB is payable
whilst the person receiving payment is actively seeking work at the Employment
Service and that given this was not true of the Complainant, SAB had been
discontinued altogether. The DSS confirmed that the Complainant had been
informed of the decision taken the previous week.

APPENDIX 2

Page 387

6.

The Ombudsman concluded that there was no act of maladministration on

behalf of the DSS given that the Complainant had been put on notice of the fact
that her SAB would be withdrawn together with the reasons for such withdrawal.
7.

The Complainant alleged that in August 1998, just before her son

commenced his University degree, she asked that the DSS prepare a letter
addressed to the Department of Education describing what payments she received
in order for her son’s maintenance grant to be assessed. Subsequently, in or
around February 1999, the Complainant was informed by DSS that she had been
overpaid SAB as her son being in receipt of a maintenance grant had been
ignored. The amount overpaid was allegedly £1000 (approximately).
8.

The Ombudsman’s Office requested that the DSS send a copy of the letter

it prepared for the Complainant’s son’s assessment of maintenance grant. The
DSS could not trace such a letter in the Complainant’s file. The Ombudsman then
reviewed the Complainant’s son’s file at the Department of Education and found a
letter dated 26 August 1998 from DSS addressed ‘to whom it may concern’
confirming the SAB paid to the Complainant.
9.

The Ombudsman concluded that although the Complainant alleged she

had put the DSS on notice of the fact that her son was to receive a maintenance
grant, given that in August 1998 she requested the DSS prepare a letter for the
Department of Education outlining her SAB, the said letter dated 26 August 1998
was addressed, ‘to whom it may concern’ and not to the Department of Education.
Consequently, the Ombudsman was of the view that there was no conclusive
evidence that the DSS was put on notice by the Complainant and thereafter
committed an administrative oversight in failing to adjust her SAB accordingly.
10.

The Ombudsman was of the opinion that these monies were actually owed

to the DSS and that the present arrangement for repayment of the amount should
continue to be honoured by the Complainant.
11.

The Ombudsman duly informed the Complainant of the outcome of the

investigation and closed the case.
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CASE NOT SUSTAINED
CS/233
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
REGARDING THE WORDING OF THE LIFE CERTIFICATE FORM
1.

The Complainant, an old age pensioner, felt aggrieved at the wording in a

‘Life Certificate’ form sent to him by the Department of Social Security.
2.

The form is basically a declaration by a person claiming an old age

pension or widows benefit, the purpose of which is to inform the Department of
Social Security about any change of circumstances in that person’s life which
could affect his/her entitlement (i.e. change of address, divorce, remarriage,
widowhood).
3.

What the Complainant was protesting about was the wording of the letter

that accompanied the form, and the fact that a witness declaration was required.
4.

The phrases that the Complainant objected to read as follows:

“The declaration must be filled in and returned to us in the envelope provided
within one month of the date of this letter.
PLEASE NOTE THAT IF YOU DO NOT DO THIS, PAYMENT OF YOUR
BENEFIT WILL BE SUSPENDED.” The Complainant perceived this as the
Department of Social Security threatening to withhold payment of a Benefit to
which he was legally entitled.

5.

The letter further stipulated that the witness declaration be signed by one

of the following:
a: a senior civil servant
b: a doctor, surgeon or pharmacist registered under the law of the country
where the declaration is made
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c: a minister of religion
d: a barrister, solicitor or advocate authorised to practise in the country
where the declaration is made
e: an officer of a bank authorised to sign documents on its behalf
f: a magistrate, Justice of the Peace or a member of the local police force
g : a teacher
6.

The witness declaration could not, moreover, be signed by a member of

the family.

The Ombudsman suggested that the

7.

Department of Social Security adopt a

there could be any number of old age

less rigid approach on the issue of the

pensioners

completion

professional people of this type who

and

return

Certificate forms.

of

Life

would

The Complainant felt that
not

encounter

acquainted

with

difficulty

in

completing the Life Certificate form.
He considered it unfair that such individuals would be sanctioned with a
suspension in the payment of their pensions, since he felt that the suspension in
payment of an Old Age pension was not an action that should be taken lightly.
8.

However, pursuant to Section 4(1) of the Social Security (Closed Long-

Term Benefits) (Claims and Payments) Regulations 1996, every person who
makes a claim to benefit shall furnish to the director such certificates, documents,
information and evidence for the purpose of determining the claim as may
reasonably be required by him.
9.

In addition, pursuant to Section 11 of the same Regulations, where it

appears to the Director that a question has arisen whether; the conditions for
receipt of benefit under an award are or were fulfilled; or an award of benefit
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ought to be revised … he may direct that payment of the benefit shall be
suspended in whole or in part until that question has been determined.
10.

The Department of Social Security’s point of view on the matter was that

the witness declaration was not too demanding, as most pensioners know an
individual that fits into one of the seven categories specified in the letter. The
DSS claimed that pensioners who cannot complete the witness declaration usually
call into the department with identification and sign the declaration in the
presence of the counter clerk.
11.

Furthermore, the DSS stated that all Old Age Pensioners receiving pension

payments through bank accounts are required to submit yearly life certificates. It
was also pointed out that although 1600 Life-Certificates had been issued, only
one complaint has been received regarding these forms, that of the Complainant’s.
12.

In contrast, the Complainant was of the opinion that there was no

substantial reason for the requirement that a Life Certificate form be completed,
and pointed out that the notification from the Department of Social Security on
the approval of the payment of an Old Age Benefit is silent as to this matter. The
Complainant also expressed the view that if the Director of the Department of
Social Security feels that a question has arisen as to whether the conditions for
receipt of benefit are fulfilled or an award of benefit ought to be revised, these
cases should be specifically investigated.
13.

The Ombudsman acknowledged the fact that the Department of Social

Security was acting within the terms of the Social Security (Closed Long-Term
Benefits) (Claims and Payments) Regulations 1996.

However, he also

acknowledged the Complainant’s susceptibility over a wording which he
considered offensive and expressed the view that the Department might wish to
consider a more user-friendly type of wording, less inclined to cause offence.
14.

The Ombudsman also felt that the suspension of pensions to sanction a

failure to return a completed Life Certificate form within one month is a severe
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measure, and that the Department’s initial approach towards pensioners on this
matter should be more flexible.
15.

The

Ombudsman

considered

that

there

had

been

no

act

of

maladministration and, after expressing his views and suggesting that the
Department of Social Security adopt a less rigid approach on the issue of the
completion and return of Life Certificate forms, he closed the case.

CASE NOT SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/235
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR HAVING REDUCED HER SOCIAL ASSISTANCE AND CEASED
HER CHILD WELFARE GRANT ALTOGETHER
1.

The Complainant has a heart condition, which renders her medically

unemployable. She is 56 years old and has two daughters, an 18-year-old and a 6year-old. She also takes care of her seven year old granddaughter, since her
daughter passed away several years ago.
2.

The Complainant was entitled to £114 fortnightly in social assistance for

herself and her two daughters, and £30 of Fostering Allowance a week for her
granddaughter. She was also in receipt of £40 per month of Child Welfare Grant.
However, her 18-year-old daughter, who used to live at home, decided to move
out. Consequently, the Complainant’s social assistance was reduced to £90 per
fortnight, and her family allowance was ceased altogether. The Complainant was
extremely worried about her financial situation: she did not know how she and her
family were going to survive on £180 per month.
3.

The Department of Social Security’s view on the matter was that the

Complainant’s social assistance had to be reduced, since her 18-year-old daughter
was no longer living at home. Furthermore, the Child Welfare Grant had to be
suspended, since one of the conditions for its receipt is that the person receiving
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the benefit should be responsible for the maintenance of two children. The reason
why the Complainant was no longer entitled to the Child Welfare Grant was that
her granddaughter did not qualify as a child of the family.
4.

It was argued by the Department

of Social Security that considering the
Complainant’s granddaughter as the
second child for Child Welfare Grant
purposes would result in a duplication
of allowance, since the Complainant

“…..there is no legislation to regulate
the Child Welfare Grant, and thus
there is no way in which citizens can
ascertain whether or not they are
entitled to Child Welfare Grant, and
if so, in what amounts.”

was already in receipt of Fostering
Allowance for her maintenance. Therefore, since the Complainant’s 18-year-old
daughter had left home and only her six-year-old daughter qualified as a child for
Child Welfare Grant purposes, the Complainant’s Child Welfare Grant had to be
suspended.
5.

Nevertheless, the Minister for the Department of Social Security exercised

her discretion and decided that the Complainant could continue to receive Child
Welfare Grant until such time as her Fostering Allowance for her granddaughter
is increased. Since there are plans in place to raise the levels of Fostering
Allowance in the near future, it will not be long until the Complainant’s Child
Welfare Grant is once again suspended. However, the receipt of Child Welfare
Grant will tide her over until then, even though she would not be given the arrears
incurred throughout the period when her Child Welfare Grant was suspended.
6.

The Social Assistance Arrangements relating to allowance in respect of

dependant children specify the sums to be paid in accordance with the age of the
child in question. These are as follows:

7.

i. 15 to 18 years

£12.65 - £19.65

ii. 5 to 14 years

£10.35 - £17.35

iii. Under 5 years

£8.55 - £15.55

In addition, an extra £7.00 is payable in respect of the first child.
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8.

Clearly, the £24.00 reduction in social assistance resulting from the

Complainant’s 18 year old daughter leaving the family home lies within the range
specified in the Social Assistance Arrangements.

The maximum amount by

which it could be reduced would be £26.65.
9.

As regards Child Welfare Benefit, the Social Assistance Arrangements

state as follows:
“From 1st August 1999 all children (other than the first child) will be
eligible, regardless of nationality, provided that either parent had been
present and established in Gibraltar for at least 10 years and the child is
lawfully present in Gibraltar.”
10.

The two children requirement applies irrespective of whether the family in

question is a single parent family or not.

Therefore, as the Complainant’s

granddaughter did not qualify as a child for the purpose of the Child Welfare
Grant, the Complainant’s entitlement under this head was suspended.
11.

12.

Fostering Allowance : the amounts paid under this head are as follows:
iv. Under 5 years

£25.00

v. 5 to 14 years

£30.00

vi. 15 to 17 years

£35.00

In accordance with this quantum, the Complainant was, and continues to

be, in receipt of £30.00 a week for the maintenance of her seven-year-old
granddaughter.
13.

With regards to this case, there has been no maladministration on behalf of

the Department of Social Security. Indeed, the Department of Social Security
attempted to arrive at a fair compromise between the Complainant’s needs and the
aims of the Department.
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14.

However, the Ombudsman felt that the Social Assistance Arrangements in

place at present give rise to a system open to potential abuse. The Family Support
Benefit legislation was repealed in 1988 and no new legislation was passed to
serve as substitute. Instead, the Social Assistance Arrangements, a set of rules of
a purely administrative nature, were set in place. Clearly, this means that there is
no legislation to regulate the Child Welfare Grant, and thus there is no way in
which citizens can ascertain whether or not they are entitled to Child Welfare
Grant, and if so, in what amounts.
15.

This gives rise to a situation where Departmental decisions on Child

Welfare Grant, being administrative or ministerial, cannot be questioned.
Consequently, the Child Welfare Grant has become an area of public service
which is shrouded in secrecy. The Ombudsman pointed out that the present
system is such that, in respect of the Child Welfare Grant, the Department of
Social Security cannot be held accountable to the general public for any decisions
made or actions taken. With these observations the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/238
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
GIVEN THAT HE WAS ADVISED BY THE DSS THAT HE WAS
NEITHER ENTITLED TO THE RIGHT OF ELECTION TO PAY
ARREARS OF SOCIAL INSURANCE CONTRIBUTIONS, NOR THE
ELDERLY PERSONS MINIMUM INCOME GUARANTEE
1.

The Complainant requested that the Ombudsman investigate why he was

advised by the DSS that he was neither entitled to the:
(a)

right of election to pay arrears of social insurance contributions; nor
the

(b)

elderly persons minimum income guarantee.

Right of Election to Pay Arrears

APPENDIX 2

Page 395

2.

The Complainant is Gibraltarian and lived and worked in Gibraltar from

1937 to 1968, a total of 31 years. During this time he was exempted or prohibited
by law from contributing to the Social Insurance Pension Scheme because he
earned more than £500 earnings ceiling. The Complainant lived and worked in
London from 1968 to 1986 and was in receipt of a UK pension in respect of
himself and his wife.
3.

By Official Notice in the Gibraltar Chronicle Edition of 15 June 2001, (see

attached) those persons who on 6 January 1975, were eligible to pay arrears of
social insurance contributions were granted a further opportunity to pay these
arrears. This election applied to all those persons with an incomplete record in
respect of periods of actual employment in Gibraltar at a time that they were
exempted or prohibited by law from contributing to the Social Insurance Pension
Scheme either because they earned more than £500 earnings ceiling or because
they were self-employed.
4.

The Complainant was not a person required to be insured under the 1955

Ordinance on the 6th January 1975, given that he was neither living nor working
in Gibraltar at the relevant date, but had moved to live and work in London in
1968 (to 1986). Consequently he was not entitled to the option to pay arrears.
Elderly Persons Minimum Income Guarantee
5.

An Official Notice was advertised by the Ministry of Social Affairs

Department of Social Security in the Gibraltar Chronicle offering elderly persons
a minimum income guarantee of £110 per week in the case of married couples.
6.

The Complainant’s income from all sources including his UK pension

exceeded £110 per week.
7.

The Ombudsman concluded there was no act of maladministration. The

Complainant was duly informed and the case closed.

APPENDIX 2

Page 396

CASE SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/245
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR ITS REFUSAL TO AWARD BENEFITS TO THE COMPLAINANT’S
WIFE
1.

Prior to March 2000, the Complainant and his wife lived in Thurrock,

Essex. Whilst in Thurrock, the Complainant’s wife was in receipt of the Disability
Living Allowance, as she had been registered blind in 1995.
2.

Since arriving in Gibraltar in March 2000, the Complainant made great

efforts to find out if his wife would be eligible for Social Assistance. However,
by August 2001, he had still not received a response either way.

The

Complainant was aggrieved on two counts: firstly, because his wife was not
considered eligible for benefits, and secondly because of the Department of Social
Security’s delay in giving him a conclusive answer as to her eligibility for
benefits.
3.

The Department of Social Security made the following points regarding

the Complainant’s wife’s eligibility for benefits:
a) there is no specific legislation in respect of a Blind Person’s
Allowance. However, under the non-statutory social assistance
arrangements an additional weekly allowance of £5.45 is payable if
an applicant or his spouse is registered as a blind person. The
Complainant and his wife were not eligible for this benefit because
this benefit is means-tested, and their joint income exceeded the set
income limits.
b) Under the social assistance arrangements the Handicapped
Person’s Allowance entitles all persons, aged 19 and over, who are
severely and permanently handicapped from birth to an allowance
of £31.70 per week. Though this benefit is not means-tested, the
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Complainant’s wife was not eligible for this benefit because she
was not blind from birth.
4.

As regards the delay in giving the Complainant a conclusive reply to his

queries the Principal Secretary for Social Affairs stated that a detailed explanation
of how the current social assistance arrangements operate was given to the
Complainant during a lengthy meeting at the Principal Secretary for Social
Affairs’s office. According to the Principal Secretary for Social Affairs, the
Complainant was advised that the only benefit for disabled persons in Gibraltar
(i.e. the Handicapped Person’s Allowance) could not be compared with the UK
Disability Living Allowance as the conditions for entitlement were different.
5.

However, the Complainant was informed that the Department of Social

Security was reviewing the social assistance arrangements and that further
financial assistance would become available for elderly people.

Indeed, the

Minimum Income Guarantee, a means-tested benefit, was introduced at the
beginning of the year 2001. Even so, the Complainant and his wife were not
eligible for this benefit as, once again, their joint income exceeded the set income
limits.
6.

The Principal Secretary for Social Affairs claimed that the Complainant

had been verbally informed that his wife was not eligible to social assistance or
the Handicapped Person’s Allowance. The reason why no written decision had
been issued to this effect was that, following persistent representations from the
Complainant, his wife’s case had been under review several times.

The Ombudsman was concerned

7.

As

regards

at the delay in writing to the

Allowance and the Minimum Income

Complainant to inform him of his

Guarantee, these benefits come under the

wife’s position regarding benefits.

umbrella

of

arrangements,

the
which

Blind

Person’s

social
are

assistance
a

set

of

guidelines of a purely administrative nature. There is no legislation to regulate the
Blind Person’s Allowance or the Minimum Income Guarantee, and the social
assistance arrangements are not made available to the general public. Thus there
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is no way in which citizens can ascertain whether or not they are entitled to these
benefits, and if so, in what amounts.
8.

This gives rise to a situation where any departmental decisions on Blind

Person’s Allowance or the Minimum Income Guarantee, being administrative or
ministerial in nature, cannot be questioned. The Ombudsman pointed out that
though there had been no maladministration in respect of the Department of
Social Security’s refusal to provide the Complainant’s wife with social assistance,
the social assistance arrangements system is one which is especially open to
potential abuse.
9.

There was an evident difference of opinion between the Complainant and

the Department of Social Security as to whether the Complainant was adequately
informed of his wife’s ineligibility for benefits. The Ombudsman expressed the
view that the Department of Social Security should have ensured that the
Complainant was informed clearly and in writing of the fact that the
Complainant’s wife would not receive Blind Person’s Allowance, Handicapped
Person’s Allowance or the Minimum Income Guarantee. Pursuant to the
investigation carried out by the Ombudsman’s Office, a decision letter formally
disallowing the Complainant’s wife’s application was issued in August 2001, a
year and five months after the Complainant made his first application.
10.

The Ombudsman concluded that there had been no maladministration

regarding the Department of Social Security’s decision regarding the
Complainant’s wife’s ineligibility for benefits. However, the Ombudsman was
concerned at the delay in writing to the Complainant to inform him of his wife’s
position regarding benefits. The Ombudsman was of the opinion that this delay
constituted an instance of maladministration.
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CASE NOT SUSTAINED
RECOMMENDATION MADE
AND PENDING IMPLEMENTATION
CS/250
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR SUSPENDING THE COMPLAINANT’S UNEMPLOYMENT
BENEFIT
1.

The Complainant felt aggrieved because the Department of Social

Security had suspended his Social Assistance on the basis that he was not actively
seeking employment.
2.

The Complainant was in receipt of Social Assistance at the sum of £67.55

weekly. His Social Assistance entitlement derived from the fact that he was
unemployed and actively seeking employment.

On June 11th 2001 the

Complainant was disqualified from receiving Social Assistance for six weeks and
his entitlement was reduced to £46.45, on the basis that he was not actively
seeking employment.
3.

The Complainant claimed that as from January 2001, he had applied for

six job vacancies. He had also signed the Employment and Training Board
register on a weekly basis and attended all the appointment dates set by the
Employment and Training Board.
4.

However, on the 9th June 2001 the Complainant’s niece had to leave for

the UK as a Gibraltar sponsored patient. The only family member available to
accompany her was the Complainant’s wife. She left for UK on the 9th June 2001
and did not return until the 16th July 2001. Throughout this time, the Complainant
was in sole charge of their 8 year old son. The Complainant claimed that this
affected his ability to apply for jobs and attend interviews.
5.

The Department of Social Security pointed out that the Complainant had

been warned that his benefit would be suspended if he did not take positive steps
to find employment: once in interview with the Executive Officer for the Social
Assistance Section, on 23 November 2000 and again on 5 April 2001, in
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interview with the Social Security Manager. Indeed, on the 23 November 2000,
the Complainant signed a declaration that reads as follows:
“I admit that I have failed to register at Employment Services on the scheduled
dates and have shown no interest in seeking employment. I understand that if I
fail to attend on a weekly basis or reject any offer of employment my claim for
Social Assistance will be disallowed without warning.”
However, though the declaration is dated 23rd November 2000, the

6.

Complainant claimed that he did not sign it on that date. He claimed that no
meeting had taken place in the year 2000: he had only had meetings with the DSS
in April and June 2001. In addition he claimed he had never had a meeting with
the Social Security Manager. He alleged he had only dealt with the Executive
Officer for the Social Assistance Section.
7.

As regards the actual declaration, the Complainant claimed that he was not

aware of what he was signing. He claimed the only form he remembered having
signed in a meeting with the DSS was one he was given to sign having been told
the form was a simple declaration stating the Complainant had undergone no
change in circumstances. The Complainant stated he was not able to read the
form because he is long-sighted and did not have his glasses with him at the time.
8.

As to the number of job applications made by the Complainant throughout

the year 2001, the Department of Social Security highlighted the fact that prior to
the disqualification period commencing on the 11th June 2001, only 4 interview
cards had been taken.
It was stated that the

The Ombudsman felt it would be beneficial to

Complainant’s case would

set out a flexible definition for the term

be reviewed at the end of

‘actively seeking employment’…(i.e.) a person

August 2001. A report on

making a minimum of two/three/four job

the Complainant’s efforts to

applications a month would be considered to be

obtain

‘actively seeking employment’.

9.

employment
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received by the Department of Social Security on the 23rd August 2001. The
Employment Service recorded that since 10th July 2001, the Complainant had
taken four submission cards. On that same day, the Complainant’s social
assistance was suspended entirely, on the basis that the Complainant failed to
attend two out of four interviews arranged for him by the Employment Service.
The Department of Social Security allege that on the 29th August 2001 the

10.

Complainant was questioned on this matter. According to the DSS the
Complainant stated he had attended all interviews and left the DSS premises, not
allowing the Executive Officer to question him further.

However, the

Complainant told the Office of the Ombudsman that he made a postal application
for one of the vacancies. In respect to the second vacancy, the Complainant
claimed he had made repeated efforts to get in contact with the other employer by
telephone, but that he had been unable to do so.
11.

However, as a final point, the DSS stated that, should the Complainant

begin to make a determined effort to seek employment, the decision to revoke his
benefit would be reviewed.
Procedure set in place to investigate suspected abuse of the unemployment benefit
system
The Department of Social Security:
12.

Claimants of unemployment benefits who are suspected of not actively

seeking employment are issued with an initial warning, where they are informed
that their efforts in seeking employment will be closely monitored by the
Employment Service.
13.

After a period of six weeks, the claimant’s case is reviewed.

If the

claimant has shown no effort to obtain employment, his social assistance is
reduced.
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14.

After further period of six weeks, the claimant’s case is reviewed a second

time. A comprehensive report of the claimant’s efforts to seek employment
during this period is received from the Employment Service. This report will
address the following matters :
•

if the claimant has been meeting appointment dates at the
Employment Service;

•

if the claimant has been refusing or accepting submission cards;

•

if the claimant has attended any interviews;

•

if the claimant has been to any interviews, the results of the
interviews.

15.

If the report from the Employment Service is unfavourable, the claimant’s

unemployment benefit is suspended.
Employment Service
16.

Once a request from the Department of Social Security is received by the

Employment Service, the claimant’s efforts to obtain employment are closely
monitored.
17.

All individuals who are seeking employment and have access to the

Employment Service are allotted weekly appointments with a labour inspector.
The labour inspectors offered the unemployed persons submission cards, each
setting out job vacancies which the labour inspector considers suitable for the
person in question.
18.

For Employment Service purposes, it is generally assumed that when a

submission card is accepted, the claimant has taken steps to apply to the vacancy
and/or attended an interview when an interview has been arranged. However, if
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the Department of Social Security raises a query as to particular individuals, then
these individuals’ job applications are screened by the Employment Service.
19.

The Employment Service contacts all employers on whom submission

cards have been issued and records whether or not vacancies have been applied
for.

This information is then relayed to the Department of Social Security,

together with a record of the claimant’s attendance of appointments at the
Employment Service, a record of refusals or acceptance of submission cards, and
a record of any offers of employment made refused by the claimant, if any.
20.

If a claimant encounters any problems making a job application, or any

difficulties in contacting an employer, these matters can be discussed with a
labour inspector when the claimant attends his weekly appointment.
21.

In terms of procedure, the Ombudsman concluded that there had been no

maladministration. The Complainant had been warned on two separate occasions
that his benefits would be reduced if he did not begin to actively seek
employment, and his efforts to obtain employment were, from that point, closely
monitored by the Employment Service. The Complainant’s benefits were only
suspended at the point where he failed to provide adequate reasons for failing to
apply for the two job vacancies for which he had accepted submission cards.
22.

The Ombudsman understood that the Department of Social Security was

attempting to clamp down on individuals who are not actively seeking work and
are just abusing the system, and he agreed that measures should be taken to avoid
such situations. However, the Ombudsman was concerned at the fact that the
Complainant had been deemed to be not interested in seeking employment even
though he had made two job applications between the 10th July 2001 and the 23rd
August 2001. The Ombudsman was especially concerned at the fact that no set
criteria was used to establish whether any given individual was actively seeking
work or not.
23.

The reason given for the lack of definition for the term ‘actively seeking

employment’ was that efforts to obtain employment would depend on a number of
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factors unique to every case, (e.g.) the claimant’s age, qualifications, family
circumstances, suitable vacancies arising, etc.
24.

Nevertheless, the Ombudsman felt it would be beneficial to set out a

flexible definition for the term ‘actively seeking employment’. This would set out
a minimum number of job applications which would need to be made in order to
receive benefit (i.e.) a person making a minimum of two/three/four job
applications a month would be considered to be ‘actively seeking employment’.
If such a requirement was made known to unemployed persons receiving benefits
it would serve them as a guideline – they would know roughly how many job
applications they would need to make in order to be classed as persons ‘actively
seeking employment’. As such, they would be better equipped to avoid situations
where their benefits might be suspended.

CASE NOT SUSTAINED
CS/259
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR HAVING DEEMED THE COMPLAINANT INELIGIBLE FOR
UNEMPLOYMENT BENEFITS
1.

The Complainant had been working as a shop assistant for over nineteen

years. She alleged that although she worked a twenty-hour week throughout this
period of employment, her employer only paid the minimum social insurance
stamp, as if she worked a fifteen-hour week. She was never given a payslip, so
she had no record of how much tax she was paying.
2.

The Complainant claimed that she informed Labour Inspectors at the

Employment Service about her situation, but she was told that they would have to
inform her employer about her complaint. Fearing that she would lose her job
should this happen, the Complainant did not take the matter any further.
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The

Ombudsman

felt

that

the

3.

However, on resigning from her

Complainant’s situation was a matter

job, the Complainant was informed that

of concern, and pointed out that

she was not entitled to unemployment

redress against her employer could be

benefit, as her employer had not paid

sought in the Industrial Tribunal.

her

full

social

insurance

stamp.

According to the Department of Social
Security the only period that could be taken into consideration for unemployment
benefit purposes was the last 30 weeks of employment. As the Complainant was
only paying the minimum social insurance stamp throughout the last 30 weeks of
her period of employment she was told that she was not entitled to unemployment
benefit.
4.

The following legislation was applicable to the Complainant’s situation:
Social

Security

(Non-Contributory

Benefits

and

Unemployment

Insurance) Ord 1955 No 15: Unemployment Benefit Regulations:
“3.(1) For the purposes of section 8(1)(b) of

the Ordinance (which

paragraph provides for the prescribing, for the purposes of entitlement to
unemployment benefit, of conditions as to contributions) the conditions
shall be prescribed hereafter in this regulation.
A person shall be deemed to have satisfied the prescribed conditions as to
contributions if eithera. during the fifty-two weeks immediately preceding the relevant time
not less than thirty contributions had been paid in respect of that
person; or
b. the yearly average of contributions paid by or credited to that
person (ascertained as at the relevant time) is not less than thirty:
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Provided that in either case the last thirteen contributions paid in respect
of that person prior to the relevant time were in respect of employment in
employed contributor’s employment.”
5.

Unfortunately, these provisions relate exclusively to full insurance

contributions and the Complainant had been paying the reduced rate of social
insurance contributions since 1995.

Payment of the reduced rate of social

insurance contributions (£10.33 a week) entitle a worker to benefits in the case of
an accident at work and to the services provided by the Gibraltar Health
Authority. The Complainant was not entitled to unemployment benefits. She
would only have been entitled if her employer had paid full insurance
contributions (£18.87 a week).
6.

The Complainant was not entitled to unemployment benefits.

The

Ombudsman concluded that there had been no maladministration on the part of
the Department of Social Security.

However, the Ombudsman felt that the

Complainant’s situation was a matter of concern, and pointed out that redress
against her employer could be sought in the Industrial Tribunal.

With this

observation, the Ombudsman closed the case.

CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/262
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR SUSPENDING THE COMPLAINANT’S UNEMPLOYMENT
BENEFIT
1.

The Complainant felt aggrieved because the Department of Social

Security had suspended his social assistance.
2.

The Complainant had been in receipt of social assistance due to the fact

that he was unemployed. He alleged that, throughout the period of time within
which he has been unemployed he had been actively seeking employment.
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3.

The Complainant was in receipt of £150 every fortnight, for himself and

his three children. This was reduced to £110, and then to £77. It was finally
stopped altogether on the 23rd August 2001.
4.

The Complainant alleged that, on that date, he went to the DSS counter.

He claimed that the AO who attended to him insisted that the Complainant sign a
declaration stating that he was not actively seeking employment. He was told that
if he signed the declaration, he would be given the £77 as a payment for his
children. The Complainant did not agree with the statements in the declaration,
so he refused to sign. Consequently, he was not given the £77 payment.
5.

On their part, the Department of Social Security stated that efforts were

being made to ensure that only individuals who were genuinely seeking
employment would receive benefits.

The Department claimed that on the

11/1/01, the Complainant was warned that if he rejected employment or failed to
seek work his payments would be disallowed.
6.

On the 27th May 2001, the Department of Social Security requested that

the Employment Service monitor the Complainant’s attempts to seek
employment. The Department of Social Security allege that a negative report was
received from the Employment Service, and that a second warning was issued.
7.

On the 9/7/01 the Department of Social Security once again received

information from the Employment Service regarding the Complainant. It was
claimed that the Complainant had attended 26 interviews at the Employment
Service. Out of the 26 interviews he had taken 6 submission cards, but had not
made applications for any of the 6 vacancies in question. Furthermore, he had
declined an offer of employment issued by an employment officer. At that point,
the Complainant’s social assistance payments were reduced.
8.

The Complainant’s case was then monitored closely and on the 10/8/01

the Employment Service sent a detailed report to the Department of Social
Security. The report stated that the Complainant had taken 6 submission cards, but
had made no effort to apply for these vacancies – he had not been in contact with
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any of the employers. It was then that a final warning was issued and the
Complainant’s social assistance was reduced to £77 on a fortnightly basis.
9.

The Department of Social

The Ombudsman felt that the wording

Security agreed that on 23/8/01 the

on the declaration was inappropriate,

Complainant was asked to sign a

and that it was bad practice for the

declaration to the effect that he fully

Department of Social Security to

understood that if he did not actively

withhold payment of benefits in order

seek employment his case would be

to manipulate a claimant into signing a

disallowed

document.

without

any

further

warning. The Complainant did not sign the declaration, and the Department of
Social Security stated that the Complainant could not get paid until he signed the
form.
10.

However, as from that date, the claimant was in receipt of the reduced

payment, which was further decreased to approx. £50 when his eldest child went
to University.
Procedure set in place to investigate suspected abuse of the social assistance
system
The Department of Social Security:
11.

Claimants of unemployment benefits who are suspected of not actively

seeking employment are issued with an initial warning, where they are informed
that their efforts in seeking employment will be closely monitored by the
Employment Service.
12.

After a period of six weeks, the claimant’s case is reviewed.

If the

claimant has shown no effort to obtain employment, his social assistance is
reduced.
13.

After a further period of six weeks, the claimant’s case is reviewed a

second time.

A comprehensive report of the claimant’s efforts to seek

APPENDIX 2

Page 409

employment during this period is received from the Employment Service. This
report will address the following matters :
•

if the claimant has been meeting appointment dates at the
Employment Service;

•

if the claimant has been refusing or accepting submission cards;

•

if the claimant has attended any interviews;

•

if the claimant has been to any interviews, the results of the
interviews.

14.

If the report from the Employment Service is unfavourable, the claimant’s

unemployment benefit is suspended.
Employment Service
15.

Once a request from the Department of Social Security is received by the

Employment Service, the claimant’s efforts to obtain employment are closely
monitored.
16.

All individuals who are seeking employment and have access to the

Employment Service are allotted weekly appointments with an employment
officer. The employment officer offers the unemployed person submission cards,
each setting out job vacancies which the employment officer considers suitable
for the person in question.
17.

For Employment Service purposes, it is generally assumed that when a

submission card is accepted, the claimant has taken steps to apply to the vacancy
and/or attended an interview when an interview has been arranged. However, if
the Department of Social Security raises a query as to particular individuals, then
these individuals’ job applications are screened by the Employment Service.

APPENDIX 2

Page 410

18.

The Employment Service contacts all employers on whom submission

cards have been issued and records whether or not vacancies have been applied
for.

This information is then relayed to the Department of Social Security,

together with a record of the claimant’s attendance of appointments at the
Employment Service, a record of refusals or acceptance of submission cards, and
a record of any offers of employment made refused by the claimant, if any.
Declarations to be signed by the claimant
19.

On the 11th January 2001, the Complainant signed a declaration to the

following effect:
“I admit that I have failed to register at Employment Services on the
scheduled dates and have shown no interest in seeking employment.
I understand that if I fail to attend on a weekly basis or reject any offer of
employment my claim for Social Assistance will be disallowed without any
further warning.”
20.

On the 23/8/01 the Complainant was asked to sign another declaration, in

terms identical to those of the 11th of January 2001, but with an additional
statement included. The additional statement read as follows:
“I fully understand that if I do not continue to actively seek employment,
my claim for Social Assistance will be disallowed without any further
warning.”
21.

The Complainant refused to sign this declaration, as a result of which his

£77 social assistance payment was withheld. The Complainant felt that he was
being coerced into signing a statement he did not agree with, since he was told
that unless he signed the declaration he would not be given the £77 payment. The
Department of Social Security’ view on the matter was that the declarations
served simply as evidence that the claimant had received adequate warning that
his social assistance would be suspended if no action was taken to obtain
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employment in the future. The Department of Social Security felt that these
declarations safeguarded the Department’s position in the event of a claimant
alleging that his benefits had been suspended without prior warning.
22.

In relation to the procedural steps taken to investigate the Complainant’s

attempts to seek work, the Ombudsman was of the view that no maladministration
had taken place. The Department of Social Security had given the Complainant
adequate warning as to the fact that his benefits would be reduced and eventually
suspended if he did not start to actively seek employment. In addition, the
Employment Service ensured that the Complainant’s efforts to seek employment
had been adequately investigated before reporting to the Department of Social
Security.

The Complainant’s social assistance had not been reduced until

sufficient information was received from all the potential employers as to the
Complainant’s failure to apply for job vacancies. In fact, it was claimed the
Complainant rejected a job offer during the period within which he was being
monitored by the Employment Service, although he denied this.
23.

The Ombudsman understood that the Department of Social Security was

attempting to clamp down on individuals who are not actively seeking work and
are just abusing the system, and he agreed that measures should be taken to avoid
such situations.

However, the Ombudsman was concerned by the fact that

payment of Social Assistance had been withheld until the declaration was signed
by the Complainant. The Ombudsman felt that this could be seen as coercion –
the claimant would not be paid until he signed a declaration inculpating himself.
24.

The Ombudsman understood the Department of Social Security’ desire to

obtain signed evidence as to the fact that the claimants had been warned of a
possible future suspension of benefits. However, he felt that the wording on the
declaration was inappropriate, and that it was bad practice for the Department of
Social Security to withhold payment of benefits in order to manipulate a claimant
into signing a document.

The Ombudsman pointed out that in such

circumstances, the declarations made would not be true declarations, since they
would be signed under duress.
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25.

The Ombudsman was of the opinion that a signed assertion from the

claimant stating that he had received a warning as to the possibility of his benefits
being suspended in future would suffice.

On making that observation, the

Ombudsman closed the case.

CASE NOT SUSTAINED
CS/271
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR NOT ISSUING THE COMPLAINANT AN OLD AGE PENSION ON
ACCOUNT OF A DISPUTE REGARDING HIS DATE OF BIRTH
1.

The Complainant arrived in Gibraltar in 1972, at which point all relevant

documentation showed his date of birth as 1936.

The Complainant found

employment in a firm, where he worked for 28 years.
2.

When the Complainant attained the age of 65 and applied for an Old Age

Pension, his application was refused, on the grounds that it was not certain that his
date of birth was, in fact, 1936.
3.

The Department of Social Security had a recorded date of 1954 on file.

The Complainant stated that the date of birth on file was not correct, and that the
Department of Social Security had confused him with another man of the same
name working in Gibraltar.
4.

The concern expressed by the Department of Social Security was that in

Morocco it is apparently very easy to change details on personal documents, even
dates of birth. The Department was anxious to prevent Moroccan workers in
Gibraltar from taking advantage of this in order to abuse the benefits system. As
such, in disputes of this nature, the Department would only accept original
documents to substantiate personal details. Recently issued documents were not
accepted to substantiate personal details such as the date of birth of an individual.
5.

The Complainant appeared before a Panel set up by the Department of

Social Security, where he was given the opportunity to argue his case and present
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original (or old ) documents. After appearing before the Panel, the date of birth
recorded on his file was not changed to 1936.

The Ombudsman was concerned at

6.

the fact that bureaucratic errors

investigation into the complaint was

could lead to potential delays in the

initiated, his case was reviewed and he

receipt of an Old Age Pension to an

appeared before the Panel a second time.

entitled person…..all documents

On that occasion, his date of birth was

must be carefully scrutinised before

accepted

a decision to withhold benefits is

Complainant was consequently issued an

made.

Old Age Pension.

7.

However,

as

shortly

being

after

1936,

and

the

the

Immigration records held by the police included a file on the Complainant.

The Investigating Officer dealing with the complaint found out that the
Complainant’s file included his form of application for registration and his bond,
both dated 1972.
8.

Both the form and the bond noted passport details (details of the passport

in the Complainant’s possession in 1972, which had been issued in Tangier in
1972 and which expired in 1975). The personal details taken from the passport
included the Complainant’s date of birth, which was recorded as 1936. As such,
there were records in the Police Immigration Department which substantiated the
Complainant’s claim.
9.

The Department of Social Security were made aware of these points

before the Complainant appeared before the Panel a second time. At that point a
possible explanation given for the discrepancy between the date of birth recorded
in the Complainant’s social services file and the date of birth set out in his
immigration documents was that, at the time when the police immigration
department had sent the Complainant’s documents to the Department of Social
Security, it had sent the Complainant’s documents along with those pertaining to
four other Moroccan men. It was suggested that the Complainant’s documents
could have been confused for those of someone of a similar name.
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10.

The Ombudsman was pleased that the Complainant’s problem had been

resolved, and that he had been issued the Old Age Pension for which he was
eligible. The Ombudsman realised it was hard to point to the exact reason for the
discrepancy between the date of birth recorded in the Complainant’s social
services file and his immigration documents. As such, he could not conclude
whether maladministration had occurred on the part of the Department of Social
Security.
11.

However, the Ombudsman was concerned at the fact that bureaucratic

errors could lead to potential delays in the receipt of an Old Age Pension to an
entitled person, and concluded that all documents must be carefully scrutinised
before a decision to withhold benefits is made.

With this observation, the

Ombudsman closed the case.

CASE NOT SUSTAINED
CS/275
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY
FOR DEEMING THE COMPLAINANT INELIGIBLE FOR THE
RECEIPT OF A MATERNITY GRANT
1.

The Complainant was three months pregnant when she made enquires at

the DSS counter regarding her entitlement to a maternity grant payment.
2.

The Complainant herself had not worked for some time, but the father of

her child, had been in continuous employment for a number of years.

The

Complainant and her partner were not cohabiting, but they had another child in
common, for which the Complainant’s partner paid maintenance.
3.

The Department of Social Security’s view on the matter was that the

Complainant was not entitled to a Maternity Grant, either on her own behalf, or
on her partner’s.

The Complainant had not made sufficient insurance

contributions to qualify for the receipt of a Maternity Grant, and she could not
claim on her partner’s insurance contributions because, although he was the father
of her child, he was not her husband.
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4.

The legislation relevant to this compliant is the Social Security (Insurance)

Ord. 1955 No.14, s 11:
“11. (1) Subject to the provisions of this Ordinance, a woman shall be
entitled to a maternity grant ifshe has been confined; and
she or her husband satisfies the relevant contribution conditions”
5.

There are two contribution conditions:Either the mother or the husband must:First:

have paid at least 52 contributions between the date

of becoming first insured and the date of the confinement;
Second:

have paid or been credited with at least 40

contributions in the last contribution year before the year in
which the confinement takes place. (A new contribution year
begins on the first Monday of each calendar year).
6.

If the second condition is not satisfied, reduced rates of benefit may be

payable if at least 13 contributions were paid or credited in the appropriate
contribution year.
7.

Pursuant to the Social Security (Insurance) Ordinance, the Complainant

was not entitled to a Maternity Grant – she had not paid sufficient insurance
contributions herself, and she could not claim on her partner’s insurance
contributions because he was not her husband.
8.

The Department of Social Security had acted within the terms of the

Social Security (Insurance) Ordinance 1955, and as such there had been no
maladministration.
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9.

However, the Ombudsman felt it necessary to express concern about the

effect of the current legislation regulating the awards of maternity grants, which
he thought was outdated and did not reflect the present social reality. Thus he
considered it unfair for an unmarried woman to be unable to claim a maternity
grant on the basis of insurance contributions made by the father of the child, when
a married woman in the same situation would be eligible for such a maternity
grant. He pointed out that this created what he considered to be an unwelcome
and unfair distinction between married and unmarried mothers.
10.

The Ombudsman thought that, as opposed to the current requirement that

the claimant’s husband should make sufficient insurance contributions, the
legislation should stipulate that the father of the claimant’s child should make the
prescribed insurance contributions. This would shift the focus away from the
mother/partner relationship and on to the father/child relationship.

It would

ensure that any mother could claim a maternity grant from insurance contributions
made by the father of her child, regardless of the nature of their relationship.
11.

The Ombudsman put it to the Government that it should consider

reviewing the present criteria to bring it in line with present social and moral
patterns. With these observations the Ombudsman closed the case.
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CASE SUSTAINED
NO RECOMMENDATIONS MADE
BUT SERIOUS VIEWS EXPRESSED
CS/227
COMPLAINT AGAINST THE SOCIAL SERVICES AGENCY
REGARDING THE MANNER IN WHICH AN INVESTIGATION WAS
CARRIED OUT AFTER A CHILD WAS TAKEN INTO CARE
1.

The Complainants, husband and wife, felt aggrieved at the manner in

which the Social Services carried out an investigation after their daughter (the
husband’s step-daughter) was taken into care under an Emergency Protection
Order.
2.

On the 20th February 2001 the child in question and her elder sister went

to the Social Services Agency and made allegations of abuse against the
Complainants.
3.

On the 21st February 2001 a strategy meeting was held between the child

in question, her elder sister, several social workers and a police officer. The
purpose of this meeting was to decide what action the Social Services Agency
was going to take regarding the allegations of child abuse. At this point, the child
claimed that she was scared of living at home once the Complainants were
informed of the allegations, and that there was no family member she could stay
with. The Social Services Agency decided to ask the Complainants permission to
take their daughter into care, but decided to apply for an Emergency Protection
Order in case such permission was not obtained. A 28 day order was granted.
4.

On the 22nd February 2001 the child was taken into care under the

Emergency Protection Order. That night, she was taken to the Social Services
Agency’s flat at Lime Kiln Steps. She was taken to the Bishop Healy Home the
following day, where she stayed throughout the remainder of the period that she
was in care. The following morning, the Complainants engaged the services of a
barrister at law and acting solicitor. However, the barrister removed herself from
the case on the 22nd March 2001.
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On the 21st March 2001 an extension of the order was applied for on an

5.

ex-parte basis, and the extension requested was granted until the 5th April 2001,
the date at which a Hearing for Mention was set.
6.

A meeting was held between the Social Services Agency’s social workers,

the Complainants and the child on the 27th March 2001, for the purpose of
arranging contact times between the Complainant (wife) and her daughter. No
agreement was arrived at between the parties, and no further direct contact took
place between the Complainants and their daughter until 12th May 2001.
At the Hearing for Mention on the 5th April 2001, the barrister for the

7.

Social Services Agency informed the court that he was experiencing problems
interviewing teachers and, as such, the docket comprising the investigation had
not been completed. The Stipendiary Magistrate instructed counsel to have a
prepared docket for The Complainants within 3 weeks and the hearing was
adjourned until the 26th April 2001.
On the 15th April 2001, the child was involved in an incident with the

8.

police. The Social Services Agency was informed of this incident by the Bishop
Healy Home on the 20th April 2001. The Complainants learned of the incident on
the 27th April 2001, through a family member of the child’s father.
On the 26th April 2001, the Social Services Agency’s barrister had still not

9.

prepared the docket, as problems interviewing teachers persisted. The child’s
father was granted access to his children by the Magistrate’s Court in spite of the
Complainant’s (wife) objection to such access. The Stipendiary Magistrate
instructed counsel to have the docket ready in two weeks time (by the 10th May
2001) and the hearing was adjourned to the 24th May 2001 for mention.
10.

On the 9th May 2001, both the child and her elder sister withdrew their

allegations and on 12th May 2001, the child returned to the family home.
The child’s removal from the family home
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11.

At approximately 9.05am on 22nd February 2001 the Emergency

Protection Order was served on the Complainants. Half an hour prior to the
serving of the order, the social workers had made verbal attempts to obtain
permission to take their daughter into care but these proved unsuccessful. At that
point the Complainant (husband) asked the social workers to contact him at work
to keep him informed of his step-daughter’s situation. He requested that all
contact be made with him, since the Complainant (wife) was very upset and
emotional.
12.

Later on that day a meeting was held amongst the social workers, the

purpose of which was to decide where the child would be placed. It was decided
that she would be placed in the Social Services Agency’s flat at Lime Kiln Steps.
This decision was made irrespective of the fact that the JP granting the order had
voiced reservations on this point prior to granting the Emergency Protection
Order, as the sole occupant of the Lime Kiln Steps flat at the time was a drug
user. The JP feared that the child would be exposed to drugs and other influences.
However, the Social Services Agency decided on this location due to the fact that
the Lime Kiln steps flat is staffed 24 hours a day, and the staff to child ratio is
higher than at the Bishop Healy Home. The Social Services Agency felt that the
child would be adequately supervised in the Lime Kiln Steps flat and, more
importantly, that at the Lime Kiln Steps flat there would be more staff on hand to
help her.
13.

The Complainants were not informed of their daughter’s whereabouts or

how she had settled for the night. The Social Services Agency’s Head of
Operations explained this by stating that when children are removed from home
under an EPO in Gibraltar parents know that there is only one place the children
can go – the Bishop Healy Home. Clearly this was not true in this case – the child
spent the night of the 22nd February 2001 in Lime Kiln Steps.
14.

On the morning of Friday 23rd February 2001, the Complainant (husband)

left a message with a secretary at the Social Services Agency. In response, a
social worker called the Complainant (wife) at 12pm. She asked the social worker
to contact her husband at work. The Complainant (husband) was then informed
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that their daughter had been taken to Bishop Healy Home. However, nothing was
said about where their daughter had slept the previous night.
15.

It seems reasonable to expect the Social Services Agency to inform

parents as soon as possible of their child’s whereabouts and well-being when they
have been removed from home. This not only provides for the parents’ peace of
mind, but ensures that the Social Services Agency is kept accountable for any
decisions made and actions taken at the point where a child has just been removed
from the family home.
Extension of the Emergency Protection Order from the 23rd March 2001 to
the 5th April 2001
16.

The initial Emergency Protection Order granted to the Social Services

Agency was for 28 days, expiring on the 22nd March 2001. An extension of this
order was granted, spanning the period from the 22nd March 2001 until the 5th
April 2001. The Complainants were not informed that the Social Services Agency
were intending to apply for such an extension. As a result, they were not given
the opportunity to attend court when the application was made.
17.

Section 65 (2) of the Children and Young Persons Act 1933 states :
“If a juvenile court before which any person is brought is not in a position to
decide whether any and, if so, what order ought to be made under the last five
foregoing section or s. 84(8) of this Act (i) it may make such interim order as
it thinks fit for his detention or continued detention in a place of safety, or for
his committal to the care of a fit person, whether a relative or not, who is
willing to undertake the care of him.
An interim order under this subsection shall not remain in force for more that
twenty eight days; but if at the expiration of that period the court deem it
expedient to do so, it may make a further interim order.”
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18.

Therefore the court is entitled to make a second interim order, even if the

application for the order is made on an ex-parte basis. Nevertheless, according to
the Clerk to the Justices the Complainants would have been given notice of the
application for the second interim order. However this was not possible, since the
Social Services Agency did not instruct their barrister to apply for a Full Care
Order until the 20th March 2001, and the application was presented to the
Magistrate’s Court on the 21st March 2001. The initial interim order expired on
the 22nd March 2001, and the Magistrate’s Court was not afforded sufficient time
to give the Complainants formal notice. Normally in such situations, the parents’
solicitor would be in a position to obtain information as to how the Social
Services Agency were intending to proceed on the matter following the expiration
of the initial interim order. In this case, relations between the Complainants and
their solicitor had already broken down, and she removed herself from the case on
the 22nd March 2001. Due to these circumstances, the Complainants were only
informed of the granting of the second interim order

after the initial interim

order had expired.
19.

Indeed, the Complainants claimed they received notification of the

granting of the second interim order from the Social Services Agency on the 30th
March 2001, via a brief letter hand delivered by a social worker at 2.30pm, which
was dated 23rd March 2001. This was disputed by the Social Services Agency,
who claimed that the letter was written on the 23rd March 2001 and delivered on
the same day. However, if the date of delivery alleged by the Complainants is
true, then they were informed of the granting of the second interim order eight
days after the initial order expired. Official notice from the Magistrates’ Court as
to the Hearing for Mention on 5th April 2001 was received by the Complainants at
7.30pm on 3rd April 2001.
20.

The Ombudsman was of the view that in order to safeguard against such

eventualities, it would be helpful if the Social Services Agency presented the
court with documentary evidence at its earliest convenience, especially in cases
where the parents in question are not represented. In addition, the court should
also make every effort to summon all interested parties within the time limits
given.
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Information given to the Complainants throughout the duration of the Social
Services Agency’s investigation
21.

Prior to the Mention for Hearing on the 5th April 2001, the Complainants

were not informed of the manner in which the investigation was progressing.
They did not know that the barrister for the Social Services Agency was
encountering problems interviewing teachers, and that the docket would not be
ready by the 5th April 2001. This meant that they were unaware that the Social
Services Agency would be requiring a further interim order, and that it was very
likely that their daughter would remain in care for a longer period.
The Ombudsman expressed the view

22.

that in cases where parents of children

Hearing on the 5th April 2001, the

in care are not legally represented,

Complainants were still not kept

important matters, such as possible

informed of the manner in which the

delays in the preparation of the

investigation was progressing. On the

docket, should be relayed to parents

Mention for Hearing set on the 26th

by the Social Services Agency.

April 2001, they were unaware that the

Following the Mention for

barrister for the Social Services Agency had still not been able to conduct the
necessary interviews with the child in care’s teachers. This meant that the docket
would take another two weeks to be completed, as a result of which the
determination of whether or not a full care order would be granted would be
delayed for a further period.
23.

The Social Services Agency’s usual practice when a child is taken into

care under an Interim Care Order is to relay information to the child’s parents via
the Social Services Agency’s solicitor, who contacts the parents’ solicitor. In this
case the solicitor for the Complainants removed herself from the case on the 22nd
March 2001. The Complainants were not represented as from that point, due to
financial reasons. The Complainants did not qualify for legal aid, since they have
an income exceeding £5,000 per annum. However, they maintain four other
children apart from the child in care and felt they could not afford a lawyer to
represent them in this matter.
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24.

The preparation of the docket lied exclusively within the remit of the

Social Services agency’s barrister. In cases where parents of a child in care lack
legal representation, the Social Services Agency’s barrister tries to maintain as
little contact with the parents as possible, for two reasons; firstly, to safeguard his
own position and secondly, to avoid a situation whereby he might become a
witness to the proceedings. If the parents’ solicitor were to request information,
he might consider himself in a position to discuss potential delays in the
investigation. However, if the parents were not legally represented, he would
limit any communication between them to the time spent in court. Consequently,
the only occasions where the Complainants were informed of the manner in which
the investigation was progressing was when they were present at the Hearings for
Mention.
25.

The Ombudsman pointed out that in situations where parents are not

legally represented, there is clearly a missing link in the chain of communication
between the parents and the Social Services Agency. In such cases it is not
unreasonable to expect the Social Services Agency to keep the parents informed
about potential delays in the investigation. This information is crucial to parents
who are anxious to determine how long their child will be in care, and who want
the situation regarding their child to be resolved as soon as possible. This is
particularly pertinent if one takes into consideration that if parents do not have a
lawyer, the only point at which they are given information is in court. Parents
with no legal experience could find these circumstances quite intimidating, and
fail to put their case across effectively. The Ombudsman said it is essential for
them, therefore, to be informed of potential delays beforehand, so that they have
the time necessary to prepare any arguments they would wish to put forward in
court.
26.

The Ombudsman further stated that in any event, having open

communication regarding the possible length of the investigation would serve in
putting the parents’ minds at rest. Parents should not be made to feel that their
child has been taken into care until further notice, but should be kept abreast of
the progress made in the investigation. It is important for parents to have an
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estimate of the length of time required for the investigation to be completed, and
the situation regarding their child resolved.
Contact between the Complainants and their daughter throughout the
investigation
27.

Until the 27th March 2001 there was no contact between the Complainant

(wife) and her daughter because, according to the Social Services Agency, the
child in care did not wish to see her mother. However, after that date, there was
no contact because it was difficult to arrange visiting hours. The Social Services
Agency stipulated that the only location where contact could take place were the
Social Services Agency’s offices.

This presented a problem for the

Complainants, since the Social Services Agency’s offices close at 5:30pm, and
the Complainant (wife) could not leave her three younger children at home until
her elder daughter returned from school to baby sit.
28.

In an effort to remedy this problem, the Complainant (wife) suggested to a

social worker that contact could take place at the Bishop Healy Home, where
visits would be permitted after 5:30pm. This idea was rejected, on the basis that
potentially disruptive first contacts should not take place at the Bishop Healy
Home, since it is home to 16 other children, some of whom do not have contact
with their birth families. The Ombudsman thought this to be entirely reasonable
in assessing the viability of parental visits to the Bishop Healy Home, the welfare
of the children who live there should be the Social Services Agency’s primary
concern.
Incident with the Police on 15th April 2001
29.

On Sunday 15th April 2001, the child and a group of friends were causing

a disturbance in Casemates Square. The police were called and they were all
taken to the Central Police Station at New Mole House.
30.

The youths were searched for drugs, but none were found on the child.

The child called her elder sister, who in turn contacted their aunt. It was her
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husband, the uncle, who collected the child in care and took her back to Bishop
Healy Home. However, the staff at Bishop Healy Home were not informed of
this incident by either the uncle, the elder sister or the child herself.
31.

The Complainants allege that the Bishop Healy Home staff knew about

this incident as from Monday 16th April 2001. According to the child’s uncle, he
received a phone call early on Monday morning from a staff member, to reproach
him for not having informed the staff of the incident the previous night, when he
dropped the child off at the Bishop Healy Home. This point was in fact agreed to
by the managers of Bishop Healy House, though it is recorded that the facts came
to light on Tuesday 17th April 2001. It is claimed that the Manager of the Bishop
Healy Home phoned the child’s uncle on Tuesday 17th April 2001 to take issue
with him.
32.

In any event, the Bishop Healy Home staff contacted the Social Services

Agency on the 20th April 2001 to inform them of the child’s incident with the
police. The Social Services Agency pointed out that in other circumstances the
Bishop Healy Home would have informed the Complainants about their
daughter’s involvement with the police.
33.

The reason why the Bishop Healy Home did not inform the Complainants

was, according to the Social Services Agency, due to an alleged animosity
between the Complainant (wife) and the senior social worker, predating the
investigation on the child in care. As a result of this animosity, it is alleged that
the Complainant (wife) did not want any contact with the senior social worker
whatsoever. On her part, the Complainant (wife) denied that she felt any preexisting animosity towards the senior social worker before the investigation
began, and claimed that the dealings between them predating the investigation had
ever been anything other than totally amicable.
34.

The Ombudsman pointed out that even if there was any animosity between

the Complainant (wife) and the Senior Social Worker this was no excuse for the
latter not having contacted the Complainant (wife) to inform her of what had
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happened, although it was the responsibility of the Social Services Agency to
have got in touch with the Complainants over this matter.

35.

Nevertheless, the Social Services Agency did not inform the Complainants

either. The reason given for this was that, as the child’s family had picked her up
from New Mole House, it was assumed that the family knew about the incident.
36.

However, the family member who collected the child in care from New

Mole House was the child’s uncle and the other family member involved was the
child’s elder sister. The Social Services Agency was aware that the Complainant
(wife)’s relationship with her ex partner (the child’s father) and his family (the
child’s aunt and uncle) was not a good one.

In addition, the elder sister’s

relationship with her mother had been problematic in the past.
37.

The Social Services Agency’s view on this matter was that it was entirely

reasonable to assume that the elder daughter would have informed her mother
about the child’s incident with the police. The reason given for this was that on
the meeting held between social workers and the Complainants on the 18th April
2001, the Complainant (wife) claimed that the elder daughter was visiting her and
they often had a coffee, a chat and a laugh.
38.

The Ombudsman felt that this alleged statement was an unsafe basis on

which to make the assumption that the elder daughter had informed the
Complainants that the child had been detained by the police.

This was

particularly true if one takes into account the fact that it was the elder daughter
who took the child to the Social Services Agency to make her initial complaint,
and that the elder daughter herself alleged that the Complainants had abused her.
Also, it would have been logical to take the view that, in the circumstances, the
Complainant (wife) would have been anxious to highlight the positive aspects of
her relationship with her elder daughter.
39.

Furthermore, the Ombudsman pointed out that it did not necessarily

follow that, although the relationship between the elder daughter and the
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Complainant (wife) might have improved, the elder daughter would have wished
to relate to the Complainant (wife) the fact that the child was detained,
considering that the elder daughter might have felt that she was in part responsible
for the child being in care.
40.

The Ombudsman felt that, in any event, the Social Services Agency

should not fail to inform parents of important events in their child’s life, and this
precludes failure to give information on the basis of an assumption. The Social
Services Agency should make certain that parents of children in care are informed
of events as important as that of their children being detained by the police. A
good initial approach would be to inform the parents routinely, as a matter of
courtesy. Once again, this would ensure that the Social Services Agency operates
transparently, and by so doing, safeguards its accountability to the general public.
The child’s School Report
41.

In April 2001, Westside Comprehensive School issued a school report

regarding the child’s progress throughout the academic year 2000/2001.
According to the Complainants, this report was retained by the Social Services
Agency. Comments were made on the report and it was returned to the school.
The Complainants were not offered the opportunity to read the original and make
their own comments before it was returned to school, in fact they claimed they
were not even sent a copy, either throughout the duration of the investigation nor
after the investigation was closed and the child returned to the family home.
42.

This is a point on which the Social Services Agency is in agreement. The

child took her school report to the Bishop Healy Home, where it was signed by
the Manager as proof of it being delivered.
Contact with the child before docket was issued to the Complainants
43.

According to the Complainants, they received a call from a social worker

on Friday 4th May 2001. The social worker informed them that though the child
stood by her allegations, she wanted a reconciliation with the Complainants.
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However, the social worker said that before the Complainants met with the child,
it would be beneficial for a meeting to be arranged between the Complainants, the
social worker, and the Social Services Agency’s Head of Operations.
44.

The Complainant (wife) replied that she would refuse to attend such a

meeting. At that point it was alleged that the social worker stated that it would be
best to meet before the Complainants obtained a copy of the docket. The purpose
of such a meeting would be to discuss the docket, since the Complainants might
not have liked its contents. The Complainant (wife) still refused to attend such a
meeting. The Complainant (wife) claimed that in a second phone call later that
afternoon, the social worker told the Complainant (wife) that she would not be
able to receive a copy of the docket on the 10th May 2001 (the date set by the
Stipendiary Magistrate) unless the proposed meeting was held in advance.
According to the Complainant (wife) the reason given for this was that there were
statements in the docket that did not make for very nice reading and that it was in
the Complainants’ best interests to meet with them first, prior to their appearance
before the judge.
45.

According to the Social Services Agency, the social worker did propose a

meeting with the Complainants, but the purpose of the meeting was purely to
minimise the impact of the child and the elder daughters’ statements and facilitate
a reconciliation between the child and the Complainants. As their statements
were later withdrawn, the full docket was never actually produced. In any event,
the Social Services Agency had no control over the docket, which would have
been compiled by the Social Services Agency’s barrister. The barrister would
have been responsible for sending a copy of the full docket to the Complainants.
The child’s removal from the family home (22nd February 2001), the incident
with the police (15th April 2001) and the failure to provide the Complainants
with The child’s school report
46.

The Ombudsman expressed the view that the Social Services Agency

should endeavour to keep parents informed about the whereabouts and well-being
of their child throughout the period that the child is in care. Clearly this includes
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circumstances when important events have taken place in the child’s life. This
was particularly true in the child’s case, since the incident with the police was
clearly an event which would have given the Complainants great cause for
concern. The adoption of an approach where parents are informed of all such
matters would guarantee that the parents of children in care are treated with
standard level of courtesy, as well as insuring the Social Services Agency’s
accountability to the public for the decisions made and actions taken regarding
children in care.
The extension of the Emergency Protection Order
47.

The Ombudsman was of the opinion that the Complainants should have

been given the opportunity to be present at the application for the second interim
order. They were prevented from doing so by the fact that the Social Services
Agency did not instruct their barrister to make an application for a Full Care
Order to the Magistrate’s Court within sufficient time to ensure that the
Complainants be given formal notice. In such circumstances, the Social Services
Agency and the Magistrates’ Court should work together to ensure deadlines are
met. This would prevent situations like that which occurred in March 2001: the
Complainants found out a second interim order had been granted after the initial
order expired. They were afforded no opportunity to be present in court when the
application for the second interim order was made. Thus, the child was in care for
a further 13 days without the Complainants having the opportunity to witness the
application or voice their arguments on the matter before the magistrate.
Information given to the Complainants throughout the investigation
48.

The Ombudsman expressed the view that in cases where parents of

children in care are not legally represented, important matters, such as possible
delays in the preparation of the docket, should be relayed to parents by the Social
Services Agency. The parents’ lack of legal representation constitutes a missing
link in the chain of communication between the Social Services Agency and the
parents.

Consequently, the Social Services Agency must ensure that
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communication is still achieved on important issues, and bridge the
communication gap when necessary.
49.

The Ombudsman was of the view that the rights of the citizen must be

taken very seriously indeed, and those services provided for by the administration
should and must be arranged with the citizen very much in mind, and not just for
the convenience of the service providers. The public administration must show
that there is a fair balance between its aims and the rights of the individual.
Regrettably this balance was not kept in this case. With this last observation the
Ombudsman closed the case.
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CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/131
COMPLAINT AGAINST THE TECHNICAL SERVICES DEPARTMENT
FOR NOT USING MATERIAL SPECIFICALLY IMPORTED FOR THE
PERFORMANCE OF A GOVERNMENT CONTRACT
1.

In March 1998, the Government of Gibraltar invited tenders for the

‘Design and Build’ of the Coach Terminus at Waterport. The Contract was
awarded to a local company (the Contractor) in January 1999 for the sum of
£299.150:00.
2.

The Complainant felt aggrieved because his Company had imported, free

from import duty, wooden flooring for the new Coach Terminus (the Terminus)
and, after the Contractor had their contract determined by Government, the
flooring was not used by the alternative contractor engaged by the Technical
Services Department (the Department) to finish the project.
3.

The Complainant also felt aggrieved because his company had given the

chosen contractor extended credit facilities upon reliance, to a certain degree, on
the fact that the contractor had been awarded the contract after having been
required to submit, amongst others, audited accounts for the three years preceding
the tender date.
Design and Build contracts
4.

In this ‘design and build’ contract, the contractor was not only responsible

for the execution of the works on site, as is always the case, but also for
developing the design either before or, as is more commonly the case, as the work
progresses.

For such ‘design and build’ contracts the client generally only

prepares preliminary drawings and an accompanying specification, enough to
convey his requirements to the contractors tendering for the works. Such
documents do not include any detailed design as this is left very much up to the
appointed contractor as the project progresses.
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The Contract
5.

When Government enters into a contract with any contractor, it does so

only with the appointed contractor and no privity of contract exists between
Government and any of the Main Contractor’s sub-contractors or suppliers. In
situations such as the present one although Government generally wishes to assist
suppliers and sub-contractors by continuing to purchase materials from them or
continue to make use of their services, they do so out of choice and in an effort to
assist them in their predicament and not because Government are contractually
obliged to do so as clearly no contract exists between the sub-contractors and
Government.
6.

The Ombudsman agreed with the Department in that there was no privity

of contract between sub-contractors and Government and that therefore
Government was not responsible for the effects of any business relations between
a government contractor and its sub-contractors.
7.

The Ombudsman also noted

that government employs a very
satisfactory

payment

method.

Contractors are paid on a monthly
basis for the amount of work
undertaken and the materials that
have been brought on site. This
results in that the contractor is

…….it would appear that the Technical
Services Department unwittingly accepted
that title to the goods would pass to the
Government of Gibraltar; therefore, it
was contended that consideration should
be given to reviewing Government’s
position vis-à-vis purchasing the floor
tiles from the Complainant.

never owed any sums for work
undertaken or materials brought on site, other than for the current month.
Undoubtedly, suppliers and sub-contractors are aware of Government’s methods
and so it is up to the individual supplier or sub-contractor to commercially decide
on the credit line that they afford to the main contractor.
8.

The Ombudsman could not agree with the Complainant’s contention that

he had relied on the fact that the Contractor had been awarded the contract after
having submitted, amongst others, audited accounts for the previous three years in
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order to offer them extended credit facilities. It was up to the Complainant to
decide, on commercial considerations, on the credit facilities extended to the
Contractor.
Determination of Contract
9.

Due to the Contractor’s apparent inability to proceed with the contract in a

diligent manner, the Government wrote to them on 20 October 1999 informing
them of their dissatisfaction with the situation and giving notice of their intention
to determine the contract unless they were to rectify the situation within the
stipulated fourteen-day period. The contractor replied to this letter stating that
they would not be contesting this decision and offered to hand the site back to
Government immediately.
Change of Flooring Choice
10.

The Contractor had expressed a desire to change the originally specified

flooring for an alternative ceramic tile, something to which Government had no
in-principle objection to as it was the contractor’s prerogative to effect such
material changes should they so require, provided they sought Government’s prior
approval and, in general, there were no cost implications. Although the Contractor
had been contemplating such a change for some time, this never materialised as
the Contractor was wound up prior to this issue having been finalised.
Accounts
11.

On inquiry from the Ombudsman, the Financial and Development

Secretary (F&DS) stated that the responsibility for checking that all specified
tender requirements have been met largely rests with the Procurement Unit Board
and/or Department, and that this is usually confirmed in their report to the TTB.
Any shortcomings or concerns would be highlighted in their report. The
Procurement Unit and project officers do on occasion comment if there is any
doubt about a contractor’s ability to perform the works or provide the service or
goods. The TTB usually expects all tender requirements to have been met unless
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comments are made in the Procurement Unit/Department report to the contrary. In
saying this though I recognise that there is nothing to stop TTB members
querying any aspect of a tender bid, as they have done so on occasions.
12.

The F&DS, as Chairman of the Treasury Tender Board TTB, confirmed

that with the Coach Park papers submitted to the TTB there were no audited
accounts for any company enclosed, nor was reference made to the accounts in
any of the papers. In the absence of any reference being made by the project
officer in his report to this requirement not having been met, the TTB would have
assumed all was in order with regards to compliance with this and other
specifications.
13.

With regards to audited accounts more generally, the F&DS informed the

Ombudsman that it was not the practice for a company’s accounts to be submitted
to or reviewed by the TTB before the award of a tender. He also confirmed that it
was not a standard requirement in the case of works tenders to ask for audited
accounts. Only in the case of a few recent design and build contracts, where
European Union funding was to be provided, had accounts been required. The
F&DS pointed out, nevertheless, that checks are undertaken on the extent of any
arrears of Government dues owed by the successful tenderer.
14.

Before receiving written information as to the role of the TTB, the

Ombudsman informed the Department that the Financial and Development
Secretary considered that it was the Department’s responsibility to check audited
accounts where these have been asked for in a tender document. The Department
did not share his view and maintained that the Treasury Tender Board, or at least
certain members who composed the same, did have a responsibility to check such
accounts although they accepted that, to some extent, so does the Department.
15.

The Ombudsman strongly urged the TTB, as the ultimate ‘checking

authority’, to ensure that the procuring Department or Procurement Unit had
confirmed that all the tender specifications had been met, that they had been
provided with the relevant documentation and that it had been properly checked
before deciding on any award.
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Determination of Contract & Change of Floor Type
16.

Following representations by the Complainant, the Department considered

whether it would still be possible for the wooden flooring to be reintroduced.
However, the new contractor engaged to finish the project, stated that they would
not be prepared to lay timber flooring on the existing base as this had been left
exposed for too long and was no longer in a state to receive such flooring. They
stated that they would only be prepared to lay a heavy ceramic tile or terrazzo
type material on the existing base as such a material could bridge over any
imperfections which existed below whereas such imperfections would be reflected
on the surface of the timber flooring thus affecting not only the appearance but
also the durability of the same. The options available to the Department were to
either continue as the Contractor had proposed, which was to replace the sections
of timber flooring with ceramic tiles, as had been proposed for other areas of the
hall, or alternatively break out and remove the existing composite base and relay
the same ready to receive the timber flooring. On cost the former option was
adopted, this being the course of action which the Contractor had themselves
adopted prior to the contract being determined.
17.

The Department stated that although it was very much regretted that the

Complainant found himself in such a situation, the Department made its best
endeavours to assist him in disposing of the material in question. Unfortunately,
the Department could not give any guarantees that they would be successful in
this endeavour nor could they agree to accept the said material from the
Complainant as they had no immediate use for such a product at that moment in
time.
The Importation
18.

The Ombudsman informed the Department that he was of the opinion that

the phrase “…by incorporation into the work to be carried out under the
contract” contained in Form CUS 107 was a statement of fact as to a certain
future event and could not therefore be considered as a qualifying statement of an
event which would or would not happen. The fact that Government had to
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determine the contract with its original contractor did not alter this fact as the
project was brought to fruition, albeit using the services of a different contractor.
19.

The Department, as the entity who issued the exemption certificate, never

informed Customs that Government would not use the wood flooring for the
Coach Park/Terminus, or at all, and that title to the goods had not passed to the
Government of Gibraltar.
20.

By following the available procedures, it would appear that the

Department unwittingly accepted that title to the goods would pass to the
Government of Gibraltar; therefore, it was contended that consideration should be
given to reviewing Government’s position vis-à-vis purchasing the floor tiles
from the Complainant.
21.

The Department replied by stating the Government did not accept such

views and consequently rejected any notion that it had any measure of
responsibility for the purchase of the goods in question. However, in order to
assist the Complainant in its predicament the Government would attempt to make
use of the materials in other Government projects. If it was able to do so, it would
then purchase the materials as and when required. Such indication at that stage did
not commit the Government.
22.

Coincidentally, almost at the same time, a suitable project was identified

and the nominated contractor was instructed to purchase the wooden tiles from the
Complainant.
23.

Pleased that the Department had been able to help the Complainant, the

Ombudsman closed the case.
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CASE NOT SUSTAINED
NO RECOMMENDATION MADE
BUT SERIOUS VIEWS EXPRESSED
CS/186
COMPLAINT AGAINST THE GIBRALTAR TOURISM BOARD FOR ITS
INABILITY TO MAKE ITSELF RESPONSIBLE FOR DAMAGE CAUSED
BY AN APE
1.

The Complainant felt aggrieved because the pertinent authorities had not

been able to entertain a claim she made relating to damage caused to her car by an
ape.
2.

The Complainant claimed she was driving down Europa Road when two

large apes jumped off a wall, and one of them jumped onto the front of her car,
breaking a headlight and a grille. She said that there was a Police van travelling
directly behind her car, who saw the incident, and on whose advice she reported it
at the Police Station. The Complainant also reported the matter to the RSPCA.
3.

The repairs to the vehicle amounted to £235.00. The Complainant wrote to

the Gibraltar Tourist Board informing them of what had happened, and enquiring
as to who would be responsible to meet the costs of the repair.
4.

The Complainant claimed that when she went to hand in her letter to the

Gibraltar Tourist Board at their offices in Duke of Kent House, they refused to
accept it, and instead advised her to contact the Gibraltar Ornithological and
Natural History Society (GONHS)

The Ombudsman was of the opinion that

5.

although the animal in question could not

offer any help, and informed the

be blamed for the incident, nor could

Complainant that there are no

anybody else for that matter, Government

provisions or arrangements to

should consider making itself responsible

assist complainants such as her

for any damages to property, or physical

who may have sustained damage

injury that apes may inflict to property or

to property through the actions of

persons outside the Nature Reserve.

an ape.
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6.

The Ombudsman contacted both GONHS, and the Gibraltar Tourist

Board. Both confirmed that neither the Gibraltar Tourist Board, nor GONHS, the
organisation under contract to the GTB for the management of the ape population,
could be held responsible or liable for the incident. They argued that the apes are
wild animals, and although every attempt is made to confine them to the Upper
Rock Area they are prone to roaming. GONHS pointed out in his letter to the
Ombudsman that living in Gibraltar carries with it the possibility of coming into
contact with a barbary macaque at any time. This he said, is a fact that has to be
accounted by all residents.
7.

The Ombudsman was able to ascertain that under the present arrangements

neither the Gibraltar Tourist Board nor the Gibraltar Ornithological and Natural
History Society (GONHS) could be held responsible or liable for the incident,
hence there was no maladministration in their refusal to accept any kind of
liabality. However, the Ombudsman wondered whether this arrangement, or lack
of it, by which no official body is responsible for whatever damage or injury an
ape may commit, is right and proper. He argued that although the apes are wild
animals, Government Agencies do have some supervision over them, and they are
held as a popular tourist attraction, and widely advertised as such. The
Ombudsman was of the opinion that although the animal in question could not be
blamed for the incident, nor could anybody else for that matter, Government
should consider making itself responsible for any damages to property, or
physical injury that apes may inflict to property or persons outside the Nature
Reserve. Inside the Nature Reserve Government could consider putting up notices
(backed by legislation) warning visitors of the ape’s possible aggressive
behaviour, and that visitors enter the area at their own risk. The Ombudsman felt
that Government should consider implementing these measures to face up to its
responsibilities in a socially acceptable manner.
8.

The Ombudsman agreed with GONHS that living or visiting Gibraltar

carries with it the possibility of coming into contact with the apes at any time, but
this, he pointed out should not necessarily mean that those persons who might
suffer an injury, or damage to their property, should be totally abandoned to their
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fate without any Government Agency making itself responsible, more so, if as it
happened in this case, the incident occurred outside the Upper Rock.
9.

With these observations the Ombudsman closed the case.

CASE NOT SUSTAINED
CS/188
COMPLAINT AGAINST THE LICENSING DEPARTMENT OVER
FAILURE TO IMPLEMENT THEORY DRIVING TEST RULES
PROPERLY
1.

The Complainant felt aggrieved because despite having had his driving

licence for over twenty years, he had been informed by the Licensing Department
(the Department) that he would have to undergo a theory exam in order to take the
driving test for a motorcycle licence.
2.

On Friday 5th January 2001 the Complainant went to the Licensing

Department to apply for a motorcycle test in order to obtain a driving licence. He
was informed that he would also need to apply for the theory exam, which had
been introduced the previous year. The Complainant argued that he had read up
on the subject and had found out that this was only required if one did not already
have a driving licence, and since he already had his car licence (for over twenty
years), he did not need to do it. The clerk did not agree with the Complainant and
repeated that the procedure here in Gibraltar was that the theory exam was needed
irrespective of whether the person applying for a licence already had a licence for
a different class of vehicle, and if he did not apply for it he would not be able to
do the motorcycle test. The clerk, at the Complainant’s insistence, spoke with the
Head of the Section but came back with the same reply.
3.

The Ombudsman phoned the Department and arranged for the

Complainant to see a senior officer at the Department and for a copy of the
Transport and Licensing Ordinance to be given to him. The appointment was
arranged for the same day and the Complainant was advised to take with him the
book from which he had taken the information regarding EEC examination
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requirements. The Complainant was not satisfied with the explanations given, and
requested that the Ombudsman investigate on his behalf. The Complainant failed
to understand how E.E.C Law could not be properly followed here in Gibraltar.
4.

He applied for the theory exam as he needed his motorcycle licence as

soon as possible, (exam set for the 11th January 2001) but he still wanted the
matter fully investigated. He also pointed out that the motorcycle test costs £5 and
the theory exam another £5, and that if he were right, it would mean that the
Department was inadvertently taking in money when they should not be.

The Ombudsman was of the opinion that

5.

The Ombudsman inquired

persons applying for a driving licence in

from the Department as to why it

similar circumstances as the applicant,

had

should be informed as to the reasons for

Complainant should undertake the

the need for the theory exam and especially

theory exam, since the Traffic

about the two components of the test.

(Licensing and Registration)(EEA

been

Licences)

decided

that

Regulations

the

1996,

Schedule 4B, point 7, stated, ”Any applicant for a licence in one category who
already holds a licence in a different category may be exempt from the common
provisions of point 7 of this Schedule.”
6.

Given that the cited regulation stated ‘may be exempt’, The Ombudsman

asked for information as to how the criteria was applied.
7.

Replying to the Ombudsman’s inquiries, the Department stated that in the

driving examination, the theory test is divided into two distinct components. One
deals with road safety matters generally and the other with safety issues to do with
the particular category of vehicle for which a licence is being sought.
8.

The Ombudsman agreed with the Department that it was appropriate and

desirable that an applicant should take the theory test notwithstanding that he/she
is already knowledgeable in matters of general road safety.

APPENDIX 2

Page 442

9.

Regarding the issue of EEC law, the relevant Council Directive had been

transposed into Gibraltar law under the Traffic Ordinance, Traffic (Licensing and
Registration)(EEA Licences) Regulations 1996. The examination provisions are
set under Schedule 4B, II Minimum Requirements for Driving Tests, section 7.1.
10.

The Ombudsman was of the opinion that the Department had correctly

applied the EEC provisions, now Gibraltar law, and that there had been no
maladministration. However, he was of the opinion that persons applying for a
driving licence in similar circumstances as the applicant, should be informed as to
the reasons for the need for the theory exam and especially about the two
components of the test.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/224
COMPLAINT AGAINST THE MINISTRY FOR TOURISM AND
TRANSPORT FOR ALLEGEDLY (1) REQUESTING THAT THE DOCK
LABOUR BOARD (‘DLB’) DISCONTINUE WITH THE REREGISTRATION OF DOCK WORKERS AND THE RENEWAL OF
STEVEDORES’ LICENCES IN 1998 (2) NOT REGISTERING/ REREGISTERING DOCK WORKERS NOR ISSUING NOR RENEWING
STEVEDORES LICENCES AND (3) FAILING TO RECONSTITUTE THE
DLB SINCE AUGUST 2000, IN BREACH OF THE PROVISIONS OF THE
DOCK WORK (REGULATION) ORDINANCE, (‘THE ORDINANCE’)
(1)

The Principal Secretary explained that when the request was made to the

DLB in March 1998, the Government was considering a report into the Port of
Gibraltar which had been submitted by MDS Transmodal. This report contained
certain recommendations on stevedoring. He added that at the time, all that was
asked was that no decisions should be taken regarding the registration of dock
workers and the renewal of stevedoring licences until the Government arrived at
decisions with regard to the specific recommendations in this area contained in
the Port Study. Once consideration had been given to the report and the report
was made public, which happened according to the Principal Secretary shortly
thereafter, there was no bar to the re-registration of dock workers or the renewal
of stevedores’ licences by the DLB.
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1.

It was confirmed that there was no formal letter to the Secretary of the

DLB at any relevant time, informing him that the DLB should again consider any
pending applications for the re-registration of dock workers and renewal of
stevedoring licences. The Principal Secretary explained that he knew that, in any
event, no further applications would be made in the immediate future given the
diminishing dock work available.
2.

It was also confirmed that there was no further request from the DLB for

further assistance from the Ministry on the matter, albeit DLB minutes showed
that the Chairman of the DLB was to request a meeting with the Minister.
Furthermore, the DLB did not, it appears, reply to the Principal Secretary’s letter
of request to explain its concerns as discussed in the various meetings.
Dock Work (Regulation) Ordinance
3.

At the date on which the Ministry made the request for the DLB not to

continue with the re-registration of dock workers or the re-licensing of stevedores,
dock work was regulated by the Ordinance. The Ordinance makes provision for
regulating employment within the port and for matters incidental thereto. It
provides for the establishment and composition of the DLB, detailing how
meetings and proceedings should be conducted, outlining the functions and duties
of the Board.
4.

The DLB’s statutory duties with respect to port employers, dock workers

and stevedores are outlined in the following sections of the Ordinance:- section 6,
functions and duties of the DLB; section 7, registration; section 8, licences for
stevedoring; section 9, re-registration; section 10, particulars of dock workers to
be supplied; section 11 removal from register, etc; and section 12 rights of appeal
for any person aggrieved by the refusal of the DLB to register or licence a person
under the provisions of section 7 or 8 or not to re-register or re-licence a person
under the provisions of section 9, or is aggrieved by his removal from the register
under the provisions of section 11(1) (c). A person who fails to comply with the
provisions of any regulations made under the Ordinance is guilty of an offence
and liable on summary conviction to a fine at level 4 on the standard scale and, in
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the case of a second or subsequent offence, to a fine at level 5 on the standard
scale.
Establishment of the Board
5.

By section 6(1)(f) of the Ordinance it shall be the function and duty of the

DLB to keep and maintain a register to be known as the Register of Dock
Workers, to enter therein the names and particulars of all dock workers and to
remove therefrom the name of any person who ceases to be employed as a dock
worker. By section 6(1)(g) it shall be the function and duty of the DLB to
consider and advise upon any other matter which may be referred to it by the
Minister. By section 6(2) in matters relating to the registration or removal from
the register of Port employers or dock workers or the licensing or termination of
licence of a person engaged in stevedoring, the DLB shall act in accordance with
the recommendations of the Registration and Licensing Committee established
in accordance with section 5(7), unless the DLB is satisfied that the committee
has, in making its recommendation, failed to comply with any relevant provision
of the Ordinance or Regulations made thereunder.
Registration and Licensing
6.

Section 7(2) of the Ordinance states that any person who satisfies the DLB

that immediately before the 1st day of May 1994, he was regularly employed in
full time dock work, and whether he was registered under the Ordinance or not,
shall, on application, be registered by the DLB as a dock worker.
7.

Section 7(4) states that notwithstanding that he has been registered under

sub-section (1) or (3) a registered employer shall not engage in stevedoring
unless he has been licensed under section 8.
8.

Section 8(1) provides that any person who satisfies the DLB that

immediately before the 1st day of May 1994 and up to the date of his application
he was engaged in stevedoring whether alone or with others and was licensed
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under the provisions of the Ordinance, shall on application be licensed by the
DLB as a stevedore.
Renewal and removal from Register
9.

By section 9(1) of the Ordinance every registered employer and every

dock worker shall not less than 30 days before the 1st May or such other date as
the Minister may, by notice in Gazette, specify in every year apply to the DLB to
be re-registered and, if he has been licensed as a stevedore, to be re-licensed. By
section 9(2) the DLB shall on receipt of an application under sub-section (1) reregister or re-licence such a person as the case may be (with certain provisos).
10.

It was evident that the

Ministry’s direction to the DLB
was a request, that if carried
forward as directed, constituted
an

infringement

of

the

Ordinance and would therefore
expose the DLB to be guilty of

In the Ombudsman’s opinion, it was a very
serious matter that no dock workers were reregistered nor licences renewed in May 2001
for years May 2001-2002, whilst these
continued to operate notwithstanding nonregistration/ licensing in breach of the
pertinent provisions of the Ordinance.

an offence under section 15 of
the Ordinance (see above).
11.

The Ombudsman was of the view that the said request to disregard re-

registration or licensing of dock workers and stevedores, albeit temporarily whilst
the Ministry was considering the content of the Port Study, was tantamount to
asking that the DLB fail to comply with the pertinent provisions of the regulations
made under the Ordinance (as outlined above) and consequently amounted to an
act of maladministration.
(2)

The Ombudsman Office met with the Secretary of the DLB and

confirmed the following•

The Port employer was re-registered (Form 4) for the years 1997/1998,
1998/1999, 1999/2000 and given that the last entry of date of approval
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was 24 May 2000, it was concluded that the re-registration was effective
until May 2001.
•

A total of 15 dock workers were re-registered (Form 5) years 1997/1998; a
total of 13 dock workers were re-registered in 1998/1999; and 10 dock
workers were re-registered years 1999/2000 and 2000/2001 respectively.
Applications are made in May of each year and therefore it was concluded
that the last registration was effective until May 2001.

•

As to new applications for stevedoring, the Principal Secretary informed
the Office of the Ombudsman that given that there was only one stevedore
in the port of Gibraltar and that it employed the minimum number of
registered dock workers which the Ordinance prescribed, no new
applications had been made, also given the low volume of work, and
consequently everyone registered by the DLB prior to 24 March 1998,
remained on the register.

12.

It was ascertained that applications for the renewal of a stevedoring

licence (Form 6) was made in years 1997 to 2000 inclusive and the last licence
issued expired on 30 April 2001. Moreover, a letter from the Secretary of the
DLB to the Director of the Port Employer confirmed that the DLB had approved
the following applications made, being; the renewal of a stevedoring licence; the
re-registration as Port Employer and 10 re-registrations of dock workers.
13.

The Ombudsman concluded that notwithstanding that the Ministry had

requested that the DLB refrain, albeit for a temporary period during which time
the Ministry was to consider the content of a Port Study, from undertaking its
statutory duties and functions under the Ordinance (see Conclusions (1) above),
the DLB had not, in practice, abdicated from such duties and functions. The reregistration of dock workers and licensing of Port Employer and stevedores had
been carried out up to and including year 2000-2001. The DLB was not found to
have committed any acts/ omissions constituting maladministration in this regard.
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(3)

Composition of the Dock Labour Board -By section 4(2) of the

Ordinance, members of the DLB shall be appointed by the Minister by notice in
the Gazette. By section 4(3) such appointment to the DLB shall be for a period of
2 years and members shall be eligible for re-appointment. By section 4(4) any
member may resign his office by giving notice in writing to the Minister. By
section 4(5) the Minister may appoint a Secretary of the Board.
14.

In October 2000, the Secretary of the DLB wrote to the Minister advising

him that the terms of office for the members of the DLB had expired with the
three independent members declining to stand again for another term.

The

Principal Secretary confirmed to the Ombudsman that although there were now
vacancies within the DLB and Government is in the process of appointing new
members to fill the vacant seats, the DLB continued to exist.
15.

The Principal Secretary confirmed to the Ombudsman that complaints

concerning allegations that there were unregistered or unlicensed persons carrying
out dock work and stevedoring work in the Port of Gibraltar should, for the
present be addressed to the Acting Captain of the Port. He added that once the
Gibraltar Port Authority was established, it would become the competent
authority for this type of complaint.
16.

From the Ombudsman’s investigation of the DLB’s records, applications

for re-registration/ licensing had not been dealt with for year May 2001-2002.
The Ombudsman concluded that this was not, as it originally appeared, due to the
Ministry’s request to the DLB in 1998. The Complainants’ concern that at present
there was no DLB was sustained given the fact that no re-registration/ licensing
had been dealt with for years 2001-2002, in breach of the Ordinance and
constituting an offence under section 15 of the Ordinance.
17.

That there were casual labourers carrying out dock work illegally given

these were neither properly registered nor licensed in compliance with the
Ordinance was also found to be true, however, it was also concluded through
discussions with the Secretary of the DLB and the Principal Secretary that the
DLB were not the competent authority to police those working allegedly illegally,
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but rather it was the responsibility of the Captain of the Port and once the Port
Authority was established, it would become the competent authority for this type
of complaint.
18.

In the Ombudsman’s opinion, it was a very serious matter that no dock

workers were re-registered nor licences renewed in May 2001 for years May
2001-2002, whilst these continued to operate notwithstanding non-registration/
licensing in breach of the pertinent provisions of the Ordinance.
19.

The Ombudsman was also of the view that the Minister should appoint

new members to the DLB as a matter of urgency, that is, reconstitute the DLB,
given that only the post of Secretary was filled and the composition of the DLB
was not complete. It was noted that the Ministry was suffering difficulties in
finding persons who would be willing to undertake these posts, especially due to
the fact that the posts carry statutory obligations punishable for non-compliance
and that persons are not remunerated for taking such responsibility.
20.

The Ombudsman informed the Complainants of the outcome of the case

and closed the investigation.

CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/236
COMPLAINT AGAINST THE DEPARTMENT OF TOURISM AND
TRANSPORT OVER DELAY IN OBTAINING A SATISFACTORY
EXPLANATION OVER ALLEGED INADEQUATE BUS SHELTERS
1.

The Complainant was aggrieved at what he considered to be inadequate

bus shelters.
2.

On June 2000, the Complainant wrote to the Product Manager of the

Gibraltar Tourist Board. The Complainant explained in his letter that both him
and his wife are senior citizens who rely heavily on public transport. Although he
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acknowledged the fact that the new bus shelters are an improvement on the old
ones, he still considered that they are not adequate enough.
3.

The Complainant explained how on 4 June 2000 his wife, after spending

some thirty minutes in one of these new shelters became ill because of the
extreme heat. The Complainant said that the strong sun seemed to be magnified
by the Perspex roof, and the shelter was, according to the Complainant’s wife,
like a “microwave oven”. She also pointed out that the seats are too slippery and
she could hardly sit on them. The Complainant ended his letter to the Product
Manager expressing the view that these bus shelters might be all right for other
latitudes where the weather is cooler, but not for Gibraltar.
4.

By letter dated 28 June 2000 the Product Manager explained to the

Complainant that the specification for the new bus shelters made particular
reference to the need for the curved roof and for all screens to be UV protective
material. The Product Manager reassured the Complainant that the clear panels
do not magnify the sun’s rays but actually diminish the intensity, but that
unfortunately in our climate any type of bus shelter or enclosed area will feel
warm. He also pointed out that the seating inside the shelters is built to British
standards and provided adequate support for a short wait. The Product Manager
concluded his letter promising the Complainant that his department would
conduct a review of the bus shelters once again and consult with the
manufacturers as to whether there are any possibilities to reduce the temperature
in the summer months.
5.

By August 2000, having received no further news from the Department,

the Complainant wrote to the Product Manager on 11 August 2000 enquiring as to
whether the manufacturers had been consulted. By letter dated 7 September 2000
the Product Manager explained to the Complainant that the manufacturers
continued to assure him that the material used in the transparent dome ceiling of
the bus shelters is UV reflective and should reduce the temperature within the
shelters, but that they were looking at ways in which the situation could be
improved. The Product Manager ended his letter by stating that now that the
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summer was coming to an end and temperature would drop; they would have time
to attend to this problem in order to improve matters for next year.
6.

By letter dated 20 February 2001, the Ombudsman, reacting to a request

made to him by the Complainant, wrote to the Product Manger bringing to his
attention that the Complainant had not had any further news after the last
communication dated 7 September 2000 assuring him that the matter would be
attended to. Having obtained no reply to his letter, the Ombudsman wrote again
to the Product Manager on 3 April 2001.
7.

On 8 April 2001 the Product Manager replied and explained that he had

not yet replied to the Complainant as matters relating to bus shelters were now
being handled by the Transport Department of the Ministry for Tourism and
Transport. He ended his letter by informing the Ombudsman that he was in the
process of passing on all correspondence and pending matters to this Department,
and was hopeful that they would be able to the Complainant shortly.
8.

By mid June 2001 the Complainant had not received any news from the

Transport Department of the Ministry for Tourism and Transport, and complained
to the Ombudsman over this delay. The Ombudsman expressed the view that he
was not in a position to investigate whether the material of the bus shelters, or its
design was or not appropriate for our type of climate, but he felt he had to express
concern at the time being taken by the Department to give a final and conclusive
answer to the Complainant, either telling him that the quality and design of the
bus shelters could be improved to meet the rigours of our hot summers, or not.
9.

On 25 June 2001 the Ombudsman contacted the Department and informed

the Transport Officer, the official entrusted with this matter that he was initiating
an investigation into the question of delay.
10.

By letter dated 27 June 2001, the Transport Officer, wrote to the

Complainant and copied his letter to the Ombudsman. In it he explained that as
previously stated by the Product Manager, the new bus shelters were made with a
requirement for a curved roof and all screens being UV protective. The Transport
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Officer further explained that this specification was the one required of the
manufacturers who provided Government with this kind of shelter.
11.

The Transport Officer further explained to the Complainant that

unfortunately at this stage he was afraid nothing could be done to be able to adapt
the current shelters, and that he had been informed by the manufacturers that the
existing design could not be altered.
12.

As previously stated, the Ombudsman’s role in this investigation was not

intended to ascertain whether the material used to manufacture the bus shelters or
its design was or not appropriate for our type of climate, but rather to look into the
length of time being taken by the Department to furnish the Complainant with a
substantial reply.
13.

The Ombudsman pointed out that it had taken the Government Agency

tackling this matter just over a year to tell the Complainant that nothing could be
done to remedy the situation. The Complainant first wrote to the Ministry for
Tourism and Transport on 7 June 2000 and the final explanation was given to him
by letter dated 27 June 2001. In the interval there was further correspondence
from the Complainant and the Ombudsman, and two letters from the official side
giving an indication that the matter was being looked into by the manufacturer.
14.

The Ombudsman expressed the view that the Complainant could and

should have been given the final reply much sooner, and that this had been
unnecessarily delayed. He pointed out that it should not have taken the official
side a year and two weeks to consult with the manufacturers, and come back with
the reply that was finally communicated to the Complainant on 27 June 2001.
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CASE NOT SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/217
COMPLAINT AGAINST THE MINISTRY OF TRADE, INDUSTRY &
TELECOMMUNICATIONS OVER ALLEGED FAILURE TO INFORM
COMPLAINANT OF THE ANTICIPATED INCREASE IN IMPORT
DUTY
Part 1:- Policies, procedures or practices?
1.

Why did the Government of Gibraltar (‘GOG’) decide to impose 6%

import duty on legal tender gold coins of a weight exceeding one ounce as from
26 March 1998, when the General Import Review took place in October 1997?
Part 2:- Conduct of the Hon Minister for Trade Industry &
Telecommunications
2.

Why did the Hon Minister for Trade Industry & Telecommunications (at

the relevant time), fail to inform the Complainants of the anticipated increase in
import duty from 0 to 6% on legal tender gold coins of a weight exceeding one
ounce? Particularly given that a meeting took place on 18 November 1997 and
correspondence had been entertained from the time of the General Import Review,
in October 1997, between the Complainants and the Minister concerning issues
relating to import duty on gold.
STANDARD OF PROOF
3.

In disciplinary and administrative investigations, allegations must be

proved according to the balance of probabilities. This standard of proof requires
that it must be more probable than not that the allegations are made out.
Part 1:Policies, procedures or practices?
4.

The following has been extracted from Hansard on Question No. 273 of

1998 at the House of Assembly between the Hon Chief Minister and the Leader of
APPENDIX 2

Page 453

the Opposition and also from a local newspaper (edition - 27 April - 3 May 1998)
under the heading ‘Minister (name given) in Gold Nugget Riddle’. The debate
was on the subject of the importation of gold into Gibraltar.
5.

In answer to the question on why the GOG decided to impose 6% import

duty on legal tender gold coins of a weight exceeding one ounce as from 26
March 1998, the Chief Minister replied that it was (1) so GOG could collect 6%
of the value of the coins imported thus increasing public revenue (2) it was in
Gibraltar’s interest to encourage trade in gold coins of less than one troy ounce as
GOG was concerned that trade in gold in excess of 1 troy ounce was not what
could be called ‘conventional trade’.
6.

The Leader of the Opposition then put it to the Chief Minister that GOG

were aware, following the introduction of the 6% import duty the previous
October on gold bullion that there was a move in the trade that previously
depended on gold bullion towards importing coins of over 1 ounce and that, in
fact, that had happened as a consequence of the introduction of 6% import duty on
gold bullion and that the persons concerned did not hide the fact that they would
turn to the importation of gold coins.
7.

The Chief Minister answered that GOG was concerned that trade in gold

bullion was not ‘conventional trade’ and therefore made the policy decision to
make trading in gold bullion less lucrative by imposing a level of import duty, but
that in not wanting to disturb the legitimate market for gold coins, these remained
exempted.

However, GOG was unaware that the Government of Australia

produced a 1-kilo gold coin which was legal tender in Australia and therefore fell
into the class of exempted imports in Gibraltar. GOG took the view that this
device defeated the purpose of the initial policy and made subsequent
amendments to limit the exemption of import duty of gold coins of legal tender of
one troy ounce or less.
8.

The leader of the Opposition then stated that shortly after October 1997

the persons started importing the Australian 1-kilo coin and that these actually
informed GOG that they were doing so in order to gain GOG’s approval. He
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added that these were told that there was no problem and asked the Chief Minister
that on these facts, could he explain when GOG came to the view that further
amendments were necessary.
9.

The Chief Minister answered by saying that it took time for GOG to

realise the loophole existed and then plug it, but that what had happened was that
volumes of the Australian 1-kilo gold coin had taken over what was previously
importation of gold bullion.

GOG then needed time to consider legislative

drafting and gazetting.
10.

The Leader of the Opposition then brought to light the fact that the

Minister for Tourism in his capacity as businessman had in February 1998 made
enquiries in London on the importation of the 1-kilo gold coins. The Chief
Minister replied that this showed that the Minister was not part of the GOG
committee that was considering the matter. The Leader of the Opposition then
put it to the Chief Minister that whilst GOG came to the conclusion that it was not
in Gibraltar’s interest to encourage the importation of kilo gold coins, the Minister
for Tourism was not a party to that decision. The Chief Minister answered that
Customs matters were dealt with at the Chief Minister’s Office and, later in the
discussion, added that the introduction of the measure had been done on the
advice of Customs in Gibraltar and an analysis by Customs and GOG of statistics
and an analysis of the nature of the business that was being done.
11.

The Minister in question added later in the discussion that, ‘ therefore the

insinuations that I went to London seeking to overturn an established business in
Gibraltar and not being successful establishing an import duty in order to
jeopardise the existing operator, is totally false and I do not accept it’.
Part 1:- Policies, procedures or practices?
12.

The decision taken by GOG to increase the import duty on legal tender

gold coins of a weight exceeding one ounce as from 26 March 1998 was a policy
decision. The Ombudsman is precluded from questioning the merits of GOG
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policy or a decision taken without maladministration by section 18(5) of the
Public Services Ombudsman Ordinance 1998.
13.

The Complainants contended that the Government of Australia’s nugget 1

kilo gold coin was legal tender and was not convinced of the GOG’s justification
of the imposition of 6% import duty on the basis that such importation was ‘not
conventional trade’.

In the Australian Government’s informational leaflet on

the Australian Bullion Coin Collection, the Australian nugget gold bullion coins
were described as ‘universally recognised as being the most affordable means of
purchasing gold bullion in the secure form of official, legal tender coins’.
14.

Moreover, by the introduction of a European Directive with effect from

January 2000, Value Added Tax (VAT) was removed from transactions in
investment of gold within the European Union. This added a further blow to the
Complainants who could not now compete with investors in Europe who were
benefiting from this VAT –exempt status whilst they pay 6% import duty in
Gibraltar.
Why then, was the importation of these 1 kilo gold coins not considered by
GOG to be conventional trade?
15.

Given that the Complainants’ grievance had already been addressed by the

Chief Minister, the Leader of the Opposition, the Minister for Trade, Industry and
Telecommunications and the Minister for Tourism and Transport at the House of
Assembly, and given that the Ombudsman is precluded from questioning the
merits of GOG policy, the Ombudsman concluded that he could not comment any
further than what was referred to on the subject as above.
Part 2:- Conduct of the Hon Minister for Trade Industry &
Telecommunications
16.

The Complainants questioned why the Hon Minister for Trade Industry &

Telecommunications at the relevant time, (‘the Minister’) failed to inform them of
the anticipated increase in import duty from 0 to 6% on legal tender gold coins of
a weight exceeding one ounce? Particularly given that a meeting had been held on
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18 November 1997 and correspondence had been entertained from the time of the
General Import Review in October 1997, between the Complainants and the
Minister, concerning import duty on gold.
17.

The Complainants alleged that in September 1997 with approximately

one-month notice, they were informed by HM Customs Gibraltar that as a result
of the General Import Review, import duty on gold bullion was to be increased
from 0.25% to 6% by October 1997. The Complainants immediately expressed
their concern of the detrimental effects this would have on their business and
requested meetings with the Minister and the Collector of Customs.
Meeting between Minister and Complainants of 18 November 1997
18.

In a meeting held on 18 November 1997, the Complainants explained to

the Minister that the Australian 1-kilo gold coin was legal tender and not
covered by the amendment to import duty on gold bullion in the General Import
Review. The Complainants further claimed that the Minister was pleased that
they had found a way of mitigating their anticipated financial losses after the
introduction of higher import duty on gold bullion. The Complainants alleged
that after some consultation the Collector of Customs also authorised the
importation of the Australian 1-kilo gold coin. It should be noted that the first
importation by the Complainants of this coin was February 1992, and that this
was not a new source of trade for the Complainants but one in which they
invested more heavily due to the trade of gold bullion becoming less lucrative
after the increase in import duty from 0.25% to 6% in October 1997.
23 March 1998
19.

The Complainant sent a fax dated 23 March 1998 to the Minister, further

to their meeting of 18 November 1997, seeking confirmation of the introduction,
or otherwise, of import duty payable on gold legal tender coins of a weight
exceeding 1 ounce. They stated that it had come to their attention that GOG was
considering such an increase and that given that they worked on very small profit
margins, an increase of the nature imposed on gold bullion the previous October
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would effectively put them out of business. They asked for GOG’s assurances
that it was not considering such an increase.

The Complainants have a right of appeal to

20.

The Complainants never

the FDS and the Government should, on

received a written reply to this

the facts of the case which have led in the

letter.

Ombudsman’s opinion to a regrettable

contacted the Minister’s office

result, recommend that the FDS grant the

and asked an employee of the

refund of duty for the Complainants’

Ministry whether it was the case

importation of 26 March 1998 in the sum

that

of £31, 771.79.

introduced for gold legal tender

They alleged that they

import

duty

would

be

coins of a weight exceeding 1
ounce. They said that they were informed that the Ministry had no knowledge of
the said change in the law.
21.

It should be noted at this stage, though, that the Complainants did not

mention in this faxed letter, that the matter was one of urgency, nor did they
mention the order made on 20 March 1998 for the importation of Australian gold
coins of 1-kilo, expected to arrive in Gibraltar the following week. The
Ombudsman expressed the view that by not explaining this to the Minister they
failed to communicate to him the urgency and the importance of the matter
confronting them at this critical time. Moreover, there was no reason why the
Minister would have been informed of the anticipated change in the law when this
was a Customs matter and Customs answered to the Chief Minister’s Office in
such matters.
26 March 1998
22.

When their importation of gold legal tender coins of a weight exceeding 1

ounce arrived in Gibraltar on 26 March 1998 the Collector of Customs said that
the consignment attracted import duty of 6% and therefore the amount of £31,
771.79 was payable.
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23.

The Complainants averred that if the correct advice had been given on 23

March 1998, that import duty was/ would be payable, they would have had
sufficient notice to cancel the Order made, given that the gold did not leave Perth
Airport until 25 March 1998.
28 April 1998
24.

On 28 April 1998, the Complainants wrote to the Leader of the

Opposition, the Chief Minister (copied to the Collector of Customs) and also to
the Head of Administration and Statistics of the Ministry for Trade and Industry.
Letter addressed to the Leader of the Opposition:
25.

In this letter, the Complainants confirmed that the Australian 1-kilo gold

coin was launched internationally in March 1991 and that their first import into
Gibraltar was 3 February 1992 (copying an Import Licence granted).

The

Complainants added that following the General Import Review, they sought a
meeting with the Minister and the Collector of Customs to discuss the fact that the
importation of the Australian 1-kilo gold coin was not affected by the import duty
review of October but seeking clarification, nonetheless, that importation of these
coins would be acceptable. They added that in the meeting of 18 November 1997,
the Minister was pleased to note that they could continue trading in these coins.
When the Complainants sought a reason for GOG’s decision to change the import
duty for 1-kilo gold bars and not 1-kilo gold coins given these were of the same
weight and both contain the same amount of 24k 999.9 fine gold, the Minister
allegedly replied that GOG wanted to stop the sale of gold bars.
Letter addressed to the Chief Minister:
26.

The Complainants wrote to the Chief Minister further to the discussion in

the House of Assembly on the matter. They noted that even though the Chief
Minister had spoken in plural when referring to ‘gold dealers’ there was in fact
only one importer of gold of substance operating in Gibraltar, and this was their
own operation. In a sense, they wrote, the change in law affected only them
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directly. The Complainants then set out the series of events leading to their
payment of £31,771.79 on a consignment when they had made enquiries with the
Minister and not been informed of the anticipated dramatic increase in import
duty on legal tender gold coins of a weight exceeding one ounce.
27.

The Complainants highlighted the fact that pressure from their clients to

receive their merchandise forced them to abandon their wait for the Minister’s
assistance in their predicament – that is the same Minister who in November 1997
informed them that they could continue importing these coins without attracting
payment of import duty, as did also the Collector of Customs.
Reimbursement of import duty payable on 26 March 1998
28.

The Complainants sought reimbursement of the duty paid. Their lawyers

wrote to the Minister by letter dated 26 March 1998 asking that they be exempted
from the payment of import duty in respect of this consignment as they were
unable to make the payment and where the consignment had been ordered for
third parties, this consequently put them in a potential contractual liability
position for failing to deliver the coins at the agreed prices.
2 June 1998
29.

By letter dated 2 June 1998 the Personal Assistant to the Minister

informed them that no reimbursement could be made with regard to the duty paid.
It was pointed out that many other requests for reimbursement had been made and
that it would not be proper to make an exception which would be contrary to the
general principle established at the time the review was undertaken.
5 June 1998
30.

The Complainants wrote to the Minister again by letter dated 5 June 1998,

distinguishing their case from others on the following grounds: firstly the fact
that they had held a meeting with the Minister 6 months earlier to discuss
importation of the coins; secondly that no-one had suffered the dramatic increase
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from 0% to 6% with the repercussions this would have on their business with
profit margins of between 0.5% and 0.75%; thirdly, they argued that they had sent
a fax on 23 March 1998 to the Minister and the fact that the duty had been raised
on 19 March 1998 was unknown, it seems, to the Minister.
31.

Another point raised by the Complainants in their letter in answer to the

statement that, ‘it would not be proper to make an exception which would be
contrary to the general principle established at the time the review was
undertaken’, was that exceptions had been made for private importers of cars.
HM Customs Gibraltar confirmed that the position in this regard was that the
Chief Minister announced the reduction in import duty for cars before the
legislation was put into effect, therefore it was agreed with the relevant importers,
that when the law was passed it would be applied retrospectively and they could
claim a refund of the difference in % import duty paid before and after the
General Import Review, in the interim period.
Notices in the Gibraltar Gazette: 19 March 1998 and 26 March 1998.
32.

There was some confusion, it seems, as to when the introduction of 6%

import duty on gold legal tender coins of a weight exceeding 1 oz came into
effect, given two notices were published, one on 19th March 1998, the other on
26th March 1998.
On Thursday 19 March 1998, by Gibraltar Gazette No.3,032 –Government
Notice No.319,
IMPORTS AND EXPORTS ORDINANCE
IMPORT DUTY (INTEGRATED TARIFF) REGULATIONS, 1998
PUBLIC INFORMATION NOTICE
Gold legal tender coins of a weight exceeding 1 oz, do not currently pay import duty. By
virtue of amendment to the Integrated Tariff No.1 of 1998 published in the Sixth
Supplement to the Gazette No. 3,032 such coins will pay 6% import duty as from the 19th
March, 1998.
On Thursday 26

th

March 1998, by Gibraltar Gazette No.3,033–Government

Notice No.340,
IMPORTS AND EXPORTS ORDINANCE
IMPORT DUTY (INTEGRATED TARIFF) REGULATIONS, 1998
PUBLIC INFORMATION NOTICE

APPENDIX 2

Page 461

Gold legal tender coins of a weight exceeding 1 oz, do not currently pay import duty. By
virtue of amendment to the Integrated Tariff No.1 of 1998 published in the Sixth
Supplement to the Gazette No. 3,032 such coins will pay 6% import duty as from the 26th
March, 1998.

House of Assembly Question No. 274 of 1998

33.

By question No. 274 of 1998 the Leader of the Opposition asked whether

GOG could explain the nature of the change introduced by GOG Notice No. 340
on 26 March 1998 correcting GOG Notice No. 319 which introduced the
imposition of 6% import duty for legal tender gold coins of a weight exceeding 1
ounce on 19 March 1998. The Chief Minister answered that there were no
changes to the content of GOG notice No. 319 and that this Notice was wrongly
numbered and subsequently reissued as No.340 of Gazette No. 3033. The Leader
of the Opposition pointed out that the subsequent notice did not refer to the
previous being re-numbered but said ‘ it is corrected as follows’ and that the text
was the same except for a new date. The Chief Minister then said that there was
never a change in the commencement date being 19 March 1998, but that the
subsequent notice was given a new date for the avoidance of confusion amongst
those who might consult the law in the future. The Leader of the Opposition
stated that he had checked what was being corrected and saw that what was bring
corrected was identical to the correction and saw this as peculiar! He added that
if the No. 319 was wrong then it followed that every other number after it was
also wrong, but that what had happened instead was that there was no longer a
No. 319- it had disappeared.
34.

Later in the discussion, the Leader of the Opposition put it to the Chief

Minister that Customs, being the administration that he ascribed the changes of
the import duty to, were apparently not aware on 20 March 1998 that the law had
changed by Legal Notice No. 319 dated 19 March 1998, given that there was an
importation on the 20 March 1998 (by the Complainants) and import duty was not
levied.
35.

The Leader of the Opposition commented that in the history of import

duty, one had never had import duty imposed on one day and removed the next
day and re-imposed a week later and that it seemed that the import duty was not
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something that the pertinent authorities were aware of. Finally, the leader of the
Opposition stated that the subsequent Legal Notice repealed the imposition of
duty on 19 March 1998 and reintroduced it on the 26 March 1998, and added that
on 23 March 1998 the Minister for Trade & Industry did not know about the
changes.
36.

The Minister then stated as follows:‘Import duties are not changed with prior notice to industries either here
or in Britain or anywhere else in the world and all that has happened in
this case, as far as I am personally aware, is that there is one particular
company and one particular import that has suffered the consequence of
being caught at a time when an order was made when they were not aware
of a Gazette imposing a duty. But that is exactly what happens to every
single importer of a product between the time that it places an order and
the time that it becomes aware of regulations that have been effected
introducing import duty and the specific advice, that I have received from
Customs which I must say I concur, is that it would not be good practice to
actually inform the industry in advance of changes in duty.’

37.

By letter dated 11 May 2001, the Head of Collection and Commercial

Section of HM Customs Gibraltar confirmed to the Ombudsman that import duty
was not paid on gold coins of legal tender exceeding 1 ounce between 19 and 26
March 1998, given that the latter Notice No. 340 of 26 March 1998 was taken to
be the effective date of the imposition of import duty on this commodity. He
further confirmed that the only importation of this commodity during these dates
was that of the Complainants (on 20 March 1998) and this was allowed duty free
for the reason that the effective date was taken to be 26 March 1998.
Ex gratia payment from the Financial and Development Secretary (‘FDS’)
38.

The Complainants were not informed at any given time of their right to

seek an ex gratia payment from the FDS, by section 3.4 @p8 of the Gibraltar
Customs Integrated Tariff that reads, although it seems that the FDS is not obliged
to give this kind of information,
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‘Any person dissatisfied with a decision of the Collector:a. as to whether or not any goods imported into Gibraltar are liable to
duty; or
b. as to the proper rate or amount of duty payable in respect of any
goods imported into Gibraltar, may appeal to the Financial and
Development Secretary.
Any person considering himself aggrieved in relation to a or b may, within
seven days of the decision being communicated to him and upon payment
of the amount of duty required, appeal to the Magistrates Court’.
It should be noted that the Complainants are not at the date of this report,
time-barred to make the appeal to the FDS under Customs Integrated Tariff
3.4 a or b.
Part 2:- Conduct of the Hon Minister for Trade Industry &
Telecommunications
39.

The increase in import duty from 0% to 6% on legal tender gold coins of a

weight exceeding one ounce on 26 March 1998 was a policy decision taken by
GOG after the General Import Review once the ‘loophole’ had been identified
and, allegedly, on the advice of Customs Gibraltar.
40.

It is a fact, though, that the Complainants themselves informed the

Minister and Customs in their meeting of 18 November 1997 of, as the Chief
Minister describes it, the ‘loophole’ in the law and moreover, sought GOG’s
approval in their continuing to import these coins. It is also a fact that the
Complainants had been importing the Australian gold 1-kilo coins since February
1992.
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41.

The Minister it seems was not appraised of the measures to be taken in

March 1998 to increase the import duty on legal tender gold coins of a weight
exceeding one ounce from 0% to 6% and therefore would not have been in a
position, in any event, to advise the Complainants of the impending change in the
law that would have a detrimental effect on their operation in Gibraltar. This
decision could have been taken by HM Customs Gibraltar or the Chief Ministers
Office that has responsibility for Customs matters.
42.

It is a fact that whilst ‘it would not be good practice to actually inform

the industry in advance of changes in duty’ some industries, for example private
importers of cars were given advance notice of the changes affecting them in the
General Import Review and were granted a refund of import duty paid between
the date the Chief Minister announced the reduction in import duty for cars, to
the date the law was passed as agreed retrospectively.
43.

It is a fact that the Complainants consignment had, as evidenced from their

lawyer’s letter of 26 March 1998, been ordered for third parties, and this
consequently put them in a potential contractual liability position for failing to
deliver the coins at the agreed prices, given that they were to suffer a dramatic
increase in import duty. The reason for granting these exemptions or refunds at
the time of the General Import Review was so that binding contracts already
entered into between importers and consumers prior to the increase in import duty
could be honoured, without the importer suffering a serious loss of profit in
having to meet the sudden increase in import duty, nor the increased sum
transferred to the consumer.
44.

From the above, the Ombudsman concluded that the Complainants

themselves had put GOG on notice of the loophole in the law after the General
Import Review of October 1997; sought the Minister’s and Collector of Customs
approval of their continued importation of this commodity; received the
Minister’s and Collector of Customs’ approval and assurances that they should
continue importation of the said coins without attracting import duty; already
entered into contracts with clients for the purchase of the gold imported on 26
March 1998, for which prices had already been agreed; that GOG had granted
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exemptions or refunds in other industries, for example the car industry to mention
one, to enable existing contracts be honoured without serious loss of profit to
importers or increased costs to consumers; that the Complainants had shown good
faith towards GOG.
45.

The Ombudsman recommended that the good faith shown by the

Complainants in their meeting with the Minister of 18 November 1997 after the
introduction of the General Import Review putting GOG on notice of the loophole
in the law by advising the Minister and also Customs, should now be extended to
the Complainants themselves by GOG.
46.

The Complainants have a right of appeal to the FDS and GOG should, on

the facts of the case which have led in the Ombudsman’s opinion to a regrettable
result, recommend that the FDS grant the refund of duty for the Complainants’
importation of 26 March 1998 in the sum of £31, 771.79.

Assistance was

extended in other industries where, as in the example given, import duty was to be
reduced, not increased.
47.

It is not disputed that the import duty was payable and the ex-gratia

payment would be a gesture of goodwill on behalf of GOG to properly address the
grievance of the Complainants pending since March 1998, over 3 years at the date
of the report.
48.

The Ombudsman duly informed the Complainants of the outcome of the

investigation and closed the case.
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CASE SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION
CS/240
COMPLAINT AGAINST THE DEVELOPMENT AID ADVISORY
COMMITTEE (‘DAAC’), DEPARTMENT OF TRADE, INDUSTRY &
TELECOMMUNICATIONS (‘DTI’) FOR NOT HAVING BEEN
GRANTED DEVELOPMENT AID
1.

The Complainant was aggrieved that he was the only tenant in a new

development of residential flats who had not been granted Development Aid. The
Development Aid granted to his neighbours, as provided by section 15B of the
Development Aid Ordinance (‘the Ordinance’), was the maximum of 2 years rates
free from 1st July (therefore if the property is purchased later in the year the
benefit is accordingly reduced), thereafter payment of 10% of the full amount of
rates payable the following year and increasing by 10% per annum until reaching
100% (10-year period of relief). The total relief granted was, therefore, over a
maximum period of 12 years.
2.

The Complainant failed to pay rates on his property during the period he

was making enquiries into the matter and was subsequently advised by LPS that
his rates arrears were in the sum of £6,869.57, inviting him to repay the said
amount by instalments.
3.

The Complainant claimed that a number of garages built for the residents

of the flats that were originally disallowed development aid were subsequently
granted rates relief in 1997.
22 February 1988- Development Aid Licence
4.

A Development Aid Licence was granted to the developer, under section

12 of the Ordinance in respect of,
‘Construction of a building comprising 12 quality residential flats and car
parking spaces... ’
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10 January 1995- Application for a Building Permit No.3923
5.

The Development and Planning Commission (‘DPC’) granted the

Complainant a building permit dated 10 January 1995 to undertake building work
to be executed in accordance with plans and specifications submitted to the DPC
by the Complainant on 12 December 1994, namely:
‘Proposed alterations to convert restaurant into dwelling….
3 February 1995- Purchase of Flat
6.

The Complainant purchased ‘all that flat comprised by the raised ground

floor and semi-basement of the building known as..’, by underlease dated 3
February 1995. The lease describes “the Building” in The First Schedule as “ALL
THAT Building comprising 13 flats on five storeys… erected on the Property”.
(Emphasis added). In The Fourth Schedule, “The Premises” are described as, “(1)
Firstly ALL THAT flat comprised by the raised ground floor and semi-basement
of the Building ALL WHICH

Flat is for the purpose of identification only

delineated and coloured ‘Red’ in the plan annexed hereto marked ‘A’…”
17 May 1995
7.

By application dated 17

The Ombudsman concluded that there was

May 1995, the Complainant’s

no maladministration at the time that the

lawyers,

the

Developer submitted his application for

Complainant’s purchase of, ‘the

Development Aid given that it was the

flat comprised by the raised

Developer’s

ground

Complainant’s

registered

floor

and

semi-

failure

to

property

include

the

(neither

as

basement… together with an

commercial nor residential) and that this

additional piece of land for the

omission

term of 70 years with effect from

Complainant’s grievance.

had

given

rise

to

the

23 November 1990 paying the rent specified therein…’ for a fee of £48.00 at LPS.
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The form describes the date ‘Advised’ as 8 June 1995.
23 May 1995
8.

A Form of Application for entry in the Register was completed by the

Complainant’s lawyers on behalf of the Complainant and his wife under the
Gibraltar Land Titles Ordinance 1990 on 23 May 1995. This form of Application
was addressed to the ‘Registrar of Land Titles’ at LPS.
9.

From the documentary evidence available and the Ombudsman’s

investigation a number of interesting factors came to light:On the issue of residential or commercial premises?/ No evidence of approval
of conversion works to Development Aid Advisory Committee (‘DAAC’)?
Whilst:10.

The DAAC, in their meetings of 16 November 1999 and 21 July 2000,

stated that the Complainant was still to register his purchase of the commercial
unit at ground floor to convert this to residential and added that no evidence
had been submitted by the Complainant that his conversion had obtained
approval…
It was the case that:11.

The Complainant was issued with a Building Permit on 10 January 1995,

before purchasing the property on 3 February 1995;
12.

The Complainant purchased a residential not commercial property as

evidenced by the lease dated 3 February 1995;
13.

On 17 May 1995, the Complainant’s lawyers registered the purchase of

the flat with LPS;
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14.

On 23 May 1995 a Form of Application for entry in the Register under the

Gibraltar Land Titles Ordinance 1990, was also duly completed by the
Complainant’s lawyers on the Complainant and his wife’s behalf;
15.

LPS’ Valuation/ Rates Section confirmed to the Ombudsman by letter

that, ‘The property was assessed as residential with effect from 1st July 1996’
(Emphasis added);
On the issue of 12 or 13 flats to be included in the Development Aid Licence
Whilst:16.

The Complainant’s property was omitted by the developer (licensee) from

the application for a Development Aid Licence dated 18 January 1988, wherein
under section 2(b) the full description of the project in respect of which the
application was made was,
“It is proposed to erect a building consisting of twelve quality residential
flats and car parking spaces.” (Emphasis added);
It was the case that:17.

By the Complainant’s Underlease dated 13 February 1995, however, The

First Schedule, the developer describes the building project as consisting of 13
flats, not 12 flats;
18.

The Complainant purchased a residential property as evidenced by the

lease dated 3 February 1995;
19.

LPS’ Valuation/ Rates Section confirmed to the Ombudsman by letter

that, ‘The property was assessed as residential with effect from 1st July 1996’
(Emphasis added).
On the issue of Garages/ Car parking spaces
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20.

Whilst parking spaces and not garages were described in the Development

Aid Licence, it was the case that on 2 October 1997 rates relief was granted to
the tenants who developed the garages- did this not constitute a ‘change of
description to the project’ after completion.
21.

The expiry date of the Development Aid Licence was 31 October 1990

and the Underlease granted to the Complainant stated that his term was 70 years
with effect from 23 November 1990. It may be concluded that the developer
considered the Complainant’s property to be a flat with effect from the date of
completion of the project?
22.

It is a fact that the developer failed to include the Complainant’s property

in his Application for Development Aid in 1988, either as a commercial unit, or a
residential unit or at all.
23.

It is also a fact that the Complainant’s property did, evidently, form part of

the entire development project as evidenced by the developer’s drawings.
24.

It is a fact that the Complainant purchased a flat and not commercial

premises as evidenced by the lease dated 3 February 1995; the registration of the
purchase of the flat with LPS on the 17 and 23 May 1995; and by the Valuation/
Rates Section of LPS rating the property as residential with effect from 1 July
1996.
25.

It is a fact that no-one has benefited from Development Aid for the

Complainant’s property, that is, neither the developer nor the Complainant, nor
any third party.
26.

It is a fact that section 13 of the Ordinance provides for the amendment of

licences by a Minister, however, this is on application by a licensee and implies
that this would take place before the project is completed.
27.

Although there seems to be no provision for the inclusion of a property to

the original Development Aid Licence for the purpose of granting rates relief,
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after the development project is complete, and on the application of a tenant and
not the developer, it was the case that the DAAC allowed garages built by the
tenants of the building, rates relief, even after the development was complete
(rates relief granted to the tenants on 2 October 1997). The DAAC responded by
saying that the relief was granted to garages in lieu of car parking spaces that had
been included in the developer’s Application for Development Aid. Nonetheless,
the Ombudsman was of the view that garages constituted a change to the original
description of the development project and enquired by what authority or on what
grounds the DAAC could allow this?
28.

The Ombudsman concluded that there was no maladministration at the

time that the developer submitted his Application for Development Aid given that
it was the developer’s failure to include the Complainant’s property (neither as
commercial nor residential) and that this omission had given rise to the
Complainant’s grievance.
29.

The Ombudsman noted, however, that DAAC had considered the matter

on two occasions on 16 November 1999 and again on 21 July 2000 and that
whilst the Complainant and his lawyer had been contributory negligent in failing
to provide the DAAC with requisite information pertaining to his grievance, the
DAAC had also failed to make any informal/ formal enquiries into the matter, or
at least, were discussing the matter under the misapprehension that the
Complainant had purchased a commercial unit which they believed he had still to
register with LPS. Informal inquiries with LPS would have revealed that the
Complainant had in fact registered his purchase of a residential property in May
1995 and the rating of the property on 1 July 1996 served as evidence that the
property was considered as residential by LPS. The DAAC could have also
requested that the Complainant furnish copies of his lease (of 3 February 1995) to
ascertain the description of the building and, in particular, the property.
Importantly the lease describes the building is described as comprising of 13 and
not 12 flats.
30.

The Ombudsman was of the view that if the DAAC had the authority

vested in it to authorise the granting of rates relief provided by the Ordinance, to
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tenants, as opposed to the original licensee (the developer) after the project had
been completed (1997) for what was evidently a change in the description of the
original development project, that is, the construction of 12 garages as opposed
to 12 car parking spaces (only to be delineated with presumably little construction
required), the DAAC should in like manner, and with all the ascertained facts (as
above) before it, now properly consider the Complainant’s grievance and be able
to extend the same consideration to the Complainant as a tenant requesting a
change to the original description of the development project given that the
omission by the developer was evidently and logically simply an oversight that
had given rise to 1 tenant of a building of 13 tenants suffering discrimination with
particular regard to rates relief.
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CASE SUSTAINED
RECOMMENDATION MADE AND NOT ACCEPTED
CS/254
COMPLAINT AGAINST THE TRAFFIC COMMISSION OVER DELAY
IN ISSUING A PARKING PERMIT FOR THE DISABLED
1.

The Complainant’s 60-year-old father-in-law was blind and partly

paralysed. His family applied for a disabled parking permit at the end of June
2001, but were informed this would not be given to him just now because the
Traffic Commission was not issuing any more permits until it reviewed the
system of permits. This would be done during October 2001. The Complainant
was informed by the Secretary of the Traffic Commission that the Commission
had decided to postpone the issuing of further permits because there had been
much abuse in the past and they were awaiting for all the old permits to expire
and then ask everyone to apply again. The Complainant pointed out that he did
not see why his father-in-law had to suffer because of other people’s alleged
abuses. He said that the Commission should look at this case on it’s own merit
and take a decision accordingly.
2.

By letter dated 16 August 2001, the Ombudsman wrote to the Secretary of

the Traffic Commission and drew to her attention the outcome of case 78 over
which the Minister arranged for a temporary permit for a period of 6 months to be
issued to the Complainant, until suitable arrangements for the assessment of
applications was made. The Ombudsman pointed out that he considered this to be
a fair interim solution, provided the necessary medical evidence to support such
an application had been made available.
3.

By letter dated 29 August the Traffic Commission informed the

Ombudsman that his letter would be tabled before the Commission for their
consideration at their next meeting for sometime in October. The Traffic
Commission’s letter stated that the change in policy had been brought about
because of the considerable increase in the number of applications for disabled
permits from non-disabled drivers, and that matters had reached such a degree,
that the Commission had felt the workability of the scheme was seriously
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threatened to the detriment of those for whom it had been initially conceived and
introduced, namely the disabled driver, and that consequently the Commission
could not reasonably be expected to simply continue to increase the number of
disabled parking bays in order to keep their availability abreast of the rising
numbers of non-driver applicants. The letter concluded by informing the
Ombudsman that the Commission had undertaken a complete review of the
Scheme which was expected to be ready later in the Autumn, and in the meantime
had decided to restrict the scheme to disabled drivers only.
4.

The Ombudsman replied to the Traffic Commission’s letter, and took into

account the Commission’s need to embark on a complete review of the scheme,
but felt it was unreasonable to expect that disabled persons, such as this particular
Complainant who submitted his request for a disabled parking permit at the end of
June 2001 should be made to wait until sometime in October for a decision. The
Ombudsman pointed out that a delay of 4 or 5 months, or even more, if one had to
wait until the on-going review was completed, was unreasonable and unfair on the
Complainant who was in need of the permit now, and not in a few month’s time.
The Ombudsman asked the Traffic Commission once again to kindly reconsider
his recommendation, which was that a temporary permit be issued until the
Commission was in a position to properly assess these applications. Regrettably
once again the Traffic Commission’s reply was to inform the Ombudsman that the
matter would be included in the agenda at the next meeting of the Commission.
The reply made no mention of the Ombudsman’s recommendation that a
temporary permit be issued.
5.

The Ombudsman considered it was regrettable that the Commission had

opted to wait until their October meeting to consider the Ombudsman’s
recommendation, which was that the Complainant be issued with a temporary
permit. He would have thought that given the circumstances of the case the
Commission would have tried to find a solution albeit a temporary one to this
person’s need.
6.

The Ombudsman expressed the view that a further delay of some two

months added to the two months that the Complainant had been waiting already
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since he first applied for the permit was not reasonable. He urged the Commission
to consider his interim solution in their October meeting, given that it seemed it
was not willing to do it before, and issue the temporary permit whilst awaiting the
outcome of the review.
7.

By letter dated 28 October the Traffic Commission informed the

Ombudsman that it could not accede to the Complainant’s request given that the
Traffic Commission changed its policy to consider only disabled drivers and
minors (17 years or under) and the Complainant did not come under any of these
two categories. The Ombudsman regretted this policy which did nothing to help
this Complainant, and others in similar situation. Notwithstanding this, he also
had to take into account the Traffic Commission’s view that it could not continue
to increase the number of disabled parking bays in order to keep their availability
abreast of the rising numbers of non-driver applicants.
8.

The Ombudsman agreed with the Traffic Commission that abuses had to

be stopped, but expressed the view that this should not be done to the detriment of
genuine cases such as this one.
9.

With this observation he closed the case.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/256
COMPLAINT AGAINST THE TRAFFIC COMMISSION OVER DELAY
IN ISSUING A PARKING PERMIT FOR THE DISABLED
1.

The Complainant applied for a disabled parking permit on 15 May 2001 in

respect of her ten-year-old son who suffers from cerebral palsy and who is
wheelchair bound. However, by letter dated 22 June 2001 the Traffic Commission
informed the Complainant that it had decided not to issue any more permits in
respect of non-drivers pending the outcome of a review being carried out by the
Commission.
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2.

The letter explained that the matter involving the issuing of these permits

was currently under review by the Traffic Commission following a considerable
increase in applications. The Complainant was also informed that the review
would not be concluded until sometime towards the end of the year. This delay
the Complainant thought was most unfair.
3.

By letter dated 16 August 2001, (the same as Report No. 254) the

Ombudsman wrote to the Secretary of the Traffic Commission and drew to her
attention the outcome of case 78 over which the Minister arranged for a
temporary permit for a period of 6 months to be issued to the Complainant, until
suitable arrangements for the assessment of applications was made. The
Ombudsman pointed out that he considered this to be a fair interim solution,
provided the necessary medical evidence to support such an application had been
made available.
4.

By letter dated 29 August the Traffic Commission informed the

Ombudsman that his letter would be tabled before the Commission for their
consideration at their next meeting for sometime in October. The Traffic
Commission’s letter stated that the change in policy had been brought about
because of the considerable increase in the number of applications for disabled
permits from non-disabled drivers, and that matters had reached such a degree,
that the Commission had felt the workability of the scheme was seriously
threatened to the detriment of those for whom it had been initially conceived and
introduced, namely the disabled driver, and that consequently the Commission
could not reasonably be expected to simply continue to increase the number of
disabled parking bays in order to keep their availability abreast of the rising
numbers of non-driver applicants. The letter concluded by informing the
Ombudsman that the Commission had undertaken a complete review of the
Scheme which was expected to be ready later in the Autumn, and in the meantime
had decided to restrict the scheme to disabled drivers only.
5.

The Ombudsman replied to the Traffic Commission’s letter, and took into

account the Commission’s need to embark on a complete review of the scheme,
but felt it was unreasonable to expect that disabled persons, such as this particular
APPENDIX 2

Page 478

Complainant who submitted his request for a disabled parking permit on 15 May
2001 should be made to wait until sometime in October for a decision. The
Ombudsman pointed out that a delay of 4 or 5 months, or even more, if one had to
wait until the on-going review was completed, was unreasonable and unfair on the
Complainant who was in need of the permit now, and not in a few month’s time.
The Ombudsman asked the Traffic Commission once again to kindly reconsider
his recommendation, which was that a temporary permit be issued until the
Commission was in a position to properly assess these applications. Regrettably
once again the Traffic Commission’s reply was to inform the Ombudsman that the
matter would be included in the agenda at the next meeting of the Commission.
The reply made no mention of the Ombudsman’s recommendation that a
temporary permit be issued.
6.

The Ombudsman considered it was regrettable that the Commission had

opted to wait until their October meeting to consider the Ombudsman’s
recommendation, which was that the Complainant be issued with a temporary
permit. He would have thought that given the circumstances of the case the
Commission would have tried to find a solution albeit a temporary one to this
person’s need.
7.

The Ombudsman expressed the view that a further delay of some two

months added to the three months that the Complainant had been waiting already
since he first applied for the permit was not reasonable. He urged the Commission
to consider his interim solution in their October meeting, given that it seemed it
was not willing to do it before, and issue the temporary permit whilst awaiting the
outcome of the review.
8.

By letter dated 28 October 2001 the Traffic Commission informed the

Ombudsman that it had changed its policy to consider only disabled drivers and
minors (17 years or under). Therefore, in this case a temporary permit was
approved for the Complainant, given that her son was only ten years old. The
Ombudsman was pleased with this decision and closed the case.
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CASE NOT SUSTAINED
CS/178
COMPLAINT AGAINST THE TREASURY DEPARTMENT FOR ITS
REFUSAL TO WAIVER AN OUTSTANDING DEBT
1.

The Complainant alleged that due to the closure of Sir Herbert Miles

Road, over a prolonged period of over 3 years by the Government of Gibraltar
(‘GOG’), he consequently lost trade and this led to the closure of his business.
2.

The Complainant claimed that a certain Hotel (name of hotel was given by

Complainant) being in a similar predicament, was pardoned a debt owed to
Government in the sum of £1.6 million representing a loan allegedly granted for
refurbishment of the hotel. The Complainant sought the waiver of the amount of
£1,500 owed by him by way of Social Insurance contributions payable on behalf
of employees of the company, as a form of compensation or a gesture of goodwill.
The Complainant based his argument on the following grounds: firstly that GOG
had allegedly pardoned “The Hotel” a loan granted in the sum of £1.6 million to
assist it in its loss of trade during the road closure and secondly, the Complainant
further averred that Government’s failure to properly advise of the duration of the
road closure led to his decision to keep the business ‘open’ for a prolonged period
and this, in turn, had meant further losses he could have prevented by earlier
closure of his business.
3.

The Ombudsman was satisfied after a thorough investigation that no

compensation had been offered to “The Hotel” for loss of trade or for any other
reason in relation to the road works along Sir Herbert Miles Road, as confirmed
by the Ministry for Tourism by letter and the Accountant General’s Statement of
Outstanding Loans (issued as at 31 March 1999). The loans granted to “The
Hotel” formed part of the wider package of loans granted to hotels in Gibraltar for
their refurbishment. This ‘programme’ was initiated by GOG as a policy decision
to assist the hotel industry in Gibraltar.
4.

The Ombudsman was also satisfied that the general public had been

notified of the road works in Notices in the press and announcements on radio.
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Moreover, no GOG department including the Technical Services Department
received any written query or complaint from the Complainant during the
execution of the road works project, although the Ombudsman noted the
Complainant’s assertion that he did make telephone enquiries.
5.

The Ombudsman noted that on 10 November 2000, the Department of

Trade & Industry confirmed that no compensation packages were in place for
alleged losses occasioned as a consequence of any GOG works, from the present
case, road closures as an example. The Ombudsman was of the view that GOG
should consider introducing such a package for exceptional cases where it can be
proved that person(s) have suffered great economic/ other loss as a direct
consequence of GOG works.
6.

The Ombudsman, whilst noting that the road closures caused greater

inconvenience for pedestrians and vehicles to access the Complainant’s bar, was
satisfied that there was no act of maladministration and duly advised the
Complainant.

CASE SUSTAINED
RECOMMENDATION MADE AND ACCEPTED
CS/197
COMPLAINT AGAINST (1) THE TREASURY DEPARTMENT (2) THE
DEPARTMENT OF EDUCATION (3) THE GIBRALTAR HEALTH
AUTHORITY (4) THE CHAMBERS OF THE ATTORNEY GENERAL
FOR FAILURE TO MAKE ARRANGEMENTS FOR PAYMENT FOR
RESPITE CARE FOR HANDICAPPED CHILD
1.

The Complainant felt aggrieved because she was being referred from one

department to another in order to obtain certification of her estimated expenditure
for payment of fees necessary for mid-term care in respect of her handicapped son
in the United Kingdom.
2.

On the 4th September 1986 the Complainant was admitted to St. Bernard’s

Hospital, Gibraltar. She gave birth to a baby boy in a severely asphyxiated state.
After several minutes it was found that the oxygen cylinder supplying the mask
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applied to him had been empty so that the baby had been deprived of oxygen.
There were no other cylinders on the ward at the time so that the baby’s father had
to look for and obtain a replacement on another floor of the hospital, whereby the
baby was further deprived of oxygen. Respiration was not established until 22
minutes after birth. As a result the child suffers spastic tetraplegia of all four
limbs with marked impairment of motor function.
3.

Gibraltar’s social services were unable to provide many of the basic care

facilities which are offered to severely handicapped children in England. The
parents provided most of the child’s necessarily intensive care requirements and
spent over 10 years attending and being sensitive to these needs and sometimes
guessing what he needed.
4.

The Child is currently at a specialised school in the United Kingdom,

where it is envisaged he will stay up to his return to Gibraltar sometime around
his 19th birthday.
5.

During mid-term breaks, the child is looked after at a specialised centre

also in the United Kingdom. The Government of Gibraltar, from a vote controlled
by the Accountant General, meets the fees for schooling and mid-term breaks.
Under an agreement between the Gibraltar Health Authority (the GHA) and the
Department of Education, the latter is tasked with the certification of invoices that
relate to the child being in the United Kingdom.
6.

By letter dated 26th January 2001, the Complainant wrote to the Education

Welfare Officer (EWO), Department of Education, informing him of events that
had taken place and which would have a bearing on her son’s forthcoming school
mid-term break. The events referred to were the fact that the child had undergone
major surgery and would be in plaster for the following six weeks. The institution
where the child usually spent mid-term breaks could not cater for his needs under
such conditions and consequently the Complainant had made arrangements to
travel to the United Kingdom and stay there during the mid-term break caring for
her son. The Complainant requested that funds be made available to her and those
members of her family needing to make the trip over. The sum being requested
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was markedly below that of the fees charged by the institution that normally
catered for mid-term breaks.

The Ombudsman wrote to the Chief

7.

The Complainant was

Secretary requesting that he nominate a

informed by the EWO that the

specific officer to whom the Complainant

matter had been passed on to the

should direct future requests for funds in

GHA because it was not for his

case of a future emergency.

Department

to

certify

that

particular request.
8.

The GHA informed the Complainant that they had passed the letter to the

Chambers of the Attorney General (CAG) for their opinion as to whether the
payment should be made.
On the 1st February 2001, the Complainant provided the GHA a breakdown

9.

of the expected costs amounting to £1390.00. The GHA then sent the breakdown
to the CAG.
10.

By letter dated 7th February 2001, the CAG informed the GHA that the

proposed expenditure came within the terms of the settlement1. The CAG could
see no reason why arrangements should not be made to advance the amount
requested to the Complainant.
11.

Notwithstanding this advice from the CAG that payment could be made

because it fell within the settlement, the GHA could not process the payment
because they needed the Complainant’s submission of costs to be confirmed and
certified by some other department. The GHA contended that they were paying
agents only and could not accept responsibility for the certification of the
requested payment.
12.

It should be noted that at this stage, the Complainant had but a few days

to obtain the necessary funds as the mid-term began on the 16th February and the
1

‘Settlement’ – this refers to a claim made by the Complainant against the GHA for negligence
resulting from the events at the time of her son’s birth.
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advice from the CAG was received on the 7th February, yet the GHA could not
effect payment without prior certification from some other Department. The GHA
advised the CAG to certify payment, thus keeping to accounting procedures.
13.

Noting the urgency of the matter and being aware of the Complainant’s

plight, the Ombudsman contacted the EWO, who explained that the
Complainant’s request had been passed onto the GHA for certification as it was
not for an educational matter.
14.

On inquiry from the Ombudsman, the GHA stated that they were only

paying agents and could not certify the requested payment and that it was up to
the CAG to certify the payment. The CAG informed the Ombudsman that it was
not their remit to certify payments of this nature. Their role was limited to
providing legal advice, as indeed they had done.
15.

The Ombudsman next contacted the office of the Financial and

Development Secretary and was informed that they had nothing to do with the
matter at hand. They suggested that the Ombudsman should contact the Treasury
Department. Following this advice, the Ombudsman then contacted the Treasury.
16.

The Accountant General on being appraised of the situation, immediately

faxed a note to the Chief Executive, GHA, stating that “in view of the
circumstances of this case and in view of the legal advice and the amount
claimed, I am happy that this should be paid from GHA vote. You may therefore
proceed with payment without further certification.’
17.

This appeared to have solved the issue. However, when the Ombudsman

contacted the Chief Executive, he stated that he would still not make the payment
because the Accountant General had asked for the payment to be made from the
GHA vote and not the Social Assistance Fund, from where payment should have
been made.
18.

In a further effort to resolve the matter, the Ombudsman again contacted

the Accountant General and informed him of the Chief Executive’s stance. Given
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the urgency and in order to solve the Complainant’s plight, the Accountant
General decided to authorise and effect the payment himself via the Treasury.
19.

Finally on Tuesday 13th February 2001, a cheque was made available from

Treasury to the Complainant.
20.

Once the urgency had been overcome, the Ombudsman wrote to the four

Departments concerned requesting information as to the respective Department’s
involvement in this case and why it was considered that payment could not be
authorised by the particular Department.
21.

It was only as the result of the Ombudsman’s intervention that the funds

were made available to the Complainant in time for her departure to the UK to
care for her child.
22.

The Ombudsman wished to put on record the interest shown by the

Accountant General in finding a solution to the Complainant’s plight leading to
his decision to arrange for the payment to be made, without any further delay, by
his Department.
23.

At a meeting with the Ombudsman, the Chief Executive of the GHA

stated that, given the on-going litigation, he was of the opinion that the GHA
should not be acting as paying agents. Further, he stated that as paying agents
their role was limited to preparing payment vouchers for onwards transmission to
the Treasury for payment. They did not even sign the payment vouchers, this was
done by the Treasury, in keeping with accounting procedures, they could not
prepare payment vouchers for payments which had not been certified correct for
payment nor could they prepare payment vouchers for amounts based on an
estimated expenditure. In short, the Chief Executive contended that the
Accountant General’s Department should have been nominated as paying agents a
long time ago, as the Accountant General was the Controlling Officer of the
Social Assistance Fund. The GHA produced correspondence showing that they
had been advocating a change in procedure since 1996/97.

APPENDIX 2

Page 486

24.

The Ombudsman classified this as a classical case of administrative

mayhem. The Complainant had no option but to follow the administrative merrygo-round and go from department to department without any success.
Unfortunately, ‘system’ seemed to have taken precedence over the people it is
meant to serve.
25.

The Ombudsman pointed out that because of the unique medical condition

of this child, his mother’s (the Complainant) presence in the UK could be required
unexpectedly and at short notice. In view of this, the Ombudsman was of the
opinion that in order to avoid a repetition of this most unfortunate incident the
Administration take the necessary precautions by putting in place a system that
would facilitate immediate assistance. The Ombudsman wrote to the Chief
Secretary requesting that he nominate a specific officer to whom the Complainant
should direct future requests for funds in case of a future emergency 2.
26.

The Chief Secretary appointed the Accountant General as the person to

whom future requests should be directed.
27.

The Ombudsman wished to highlight the quick and positive response from

both the Chief Secretary and the Accountant General in assisting in this case. He
then closed the case.

2

It should be noted that this would only be an interim arrangement as, once the final settlement is
agreed, the child’s family will be in funds to deal with these eventualities.
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CASE SUSTAINED
NO RECOMMENDATION WARRANTED OR APPROPRIATE
CS/187
COMPLAINT AGAINST THE LAND MANAGEMENT COMMITTEE
OVER REFUSAL TO ALLOW THE SALE OF HIS LOCK-UP GARAGE
AT VARYL BEGG ESTATE
1.

The Complainant felt aggrieved because the Land Management

Committee (LMC) refused to give him permission to sell his lock-up garage in the
Varyl Begg Estate (the Estate) to someone not residing within the Estate.
2.

By underlease dated 26th March 1996, the Complainant purchased a lock-

up garage within the Estate. At the time, he was a resident at the Estate. In
February 1999 the Complainant bought a property at Westview Park, and left the
Estate. They kept the garage for a year but in early 2000 they decided to sell it.
3.

The Complainant attempted to market the above-mentioned garage to

residents of the Estate but was unable to secure a commercially acceptable offer.
The Complainant advertised the proposed sale in a monthly magazine ‘Exchange
& Mart’ and also placed a notice in the Tenants Association ‘Monthly Bulletin’.
He also sent out a circular and put up signs in each of the different blocks within
the Estate. He was subsequently approached on a few occasions, but the price
offered was never worth accepting.
4.

The lock-up garage cost £4,000 in 1995, plus a further £600 in legal fees

for the documentation. The Complainant also claimed to have spent another
£2,000 to improve the property. He totally refurbished the interior and paid for
heavy-duty garage tiles that had to be fitted by professionals with special
equipment. These tiles have remained intact as they withstand the weight of large
vehicles and do not crack or break. The garage was also totally rewired by
electricians who completely changed the system left by the original contractors.
The Complainant also bought and installed a racking framework for the back of
the garage to store any type of equipment he wanted. All this brought the
expenses incurred up to an approximate value of £6,500.Taking the passage of
time into account, the Complainant felt that £8,000 was not an unreasonable
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figure to seek for the property. He received many enquiries arising from the
advertisement but most were from persons not resident in the Estate.
5.

Eventually, the Complainant found an acceptable purchaser for the garage

and wrote to the Landlords requesting permission, as per the underlease, for the
assignment. The Government of Gibraltar (the Landlords) did not approve the
proposed assignment as the prospective purchasers were not residents of the
Estate.
6.

Land Property Services Limited (LPSL), as agents for the Landlords

advised the Complainant to contact Varyl Begg Management Limited, the
management company, in order to obtain information about Varyl Begg tenants
who were interested in purchasing a garage.
7.

The Landlords were informed that the Complainant had already attempted

to market the garage to residents of the Estate, but unfortunately, had been unable
to secure a commercially acceptable offer.
8.

By letter dated 8th December 2000, Land Property Services Limited

(LPSL), as agents for the Government of Gibraltar, informed the Complainant
that ‘The current policy is for garages to be sold only to tenants of the Estate….’
The Ombudsman requested LPSL to provide information as to whether the
Landlord, or any entity on their behalf, had made this policy known to the
Complainant at the time when he purchased the garage or if it had been made
known to him at any time prior to him indicating that he wished to sell the garage
to someone not residing at the Estate. The Ombudsman pointed out that there
appeared to be nothing in the underlease indicating that the garage could not be
sold to any person not residing within the Estate.
9.

The Ombudsman highlighted that the Landlord’s suggestion, that the

Complainant market and sell his garage within the Estate, had not been successful
mainly because the offers received were nowhere near to what the Complainant
considered reasonable. In this respect, he pointed out that the underlease did not
contain any conditions to control the garages’ selling price (it should, however, be
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noted that when assessing the market value of any premises, the conditions
contained in the lease have an effect on its value).
10.

LPSL explained that the Landlord’s decision not to give permission for the

assignment to a non-resident was because the garages were constructed to assist
the Estate’s tenants in relation to the poor parking conditions they were
experiencing. As such, it was the landlord’s policy not to grant consent for
assignments to persons not residing within the Estate. The Landlord contended
that the assignment clause in the underlease allowed them discretion to set policy.
11.

The Ombudsman agreed with the basic proposition that the garages should

only be sold to tenants of the Estate, given that the garages were constructed to
assist tenants in relation to the poor parking conditions within the Estate.
However, he was of the opinion that this condition should have been included in
the underlease and a suitable formula included to cater for eventualities such as
the present one.
12.

Further, the Ombudsman was of the view that those persons no longer

residing at the Estate should not be allowed to retain garages purchased whilst
residing at the Estate. Again, suitable provisions should have been included in the
underlease so as to ensure that the garages remained available only to tenants of
the Estate. The position vis-à-vis the Complainant was that when he purchased his
new flat he had to be allocated a parking space for his new address. Therefore, he
held a parking space within his present address and a garage in an Estate in which
he no longer resided.
13.

On inquiry from the Ombudsman, the Principal Secretary to the Minister

for Trade and Industry, stated that the Ombudsman’s comments on the assignment
clause had been noted. However, the drafting of the clause was clear in stating
that consent may not be unreasonably withheld only in the case of an assignee
who is a tenant of a flat and residing in Varvl Begg Estate. This gave a clear
indication that the landlord wished to exercise control over the tenants of garages
as these had been constructed for the use of residents in the Estate. Prior to
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purchasing the garage the Complainant would have been provided with a draft
underlease for his perusal.
14.

In any event the policy of the Government was that only tenants within the

same estate should purchase and this had been and remained the position. Whilst
willing to clarify matters further the Government did not wish to depart from this
policy.
15.

The Principal Secretary continued by stating that the Complainant should

be aware that the open market value of any property is determined by various
factors one of which is the terms of the lease. Comparable evidence of sales of
similar properties was also very important. In view of the wording of the
assignment clause it was reasonable to expect that offers for the garage would be
less than those which could be expected for premises with no restrictions on
assignment. The Complainant could seek advice from a valuer to verify this. As a
comparison the selling prices on assignment for garages and parking spaces at the
Moorish Castle were based on the initial selling price and adjusted to take into
account the rise in the Cost of Living Index from the date of the lease to the date
of assignment.
16.

Notwithstanding the above, the fact was that the lease did not contain any

specific clause stating that the garages would only be sold to tenants of the Estate,
nor did it contain any mechanism whereby those ceasing to be tenants of the
Estate had to hand back the garage to, say, the Management Company, for a price,
so as to ensure that the Landlord’s aim of easing the parking situation in the
Estate was adhered to. The Ombudsman was of the opinion that the Landlord had
expressed a willingness to be proactive in assisting the Complainant to find a
solution to his plight, as otherwise a situation that was contrary to their policy
regarding ownership would be perpetuated.
17.

With these comments, the Ombudsman closed the case.
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CASE SUSTAINED
RECOMMENDATION MADE AND PENDING IMPLEMENTATION
CS/208
COMPLAINT AGAINST THE PILOTAGE AUTHORITY FOR ALLEGED
FAILURE IN ADVERTISING A VACANCY FOR PILOTS’
ADMINISTRATIVE FEES COLLECTOR
1.

The Complainant felt aggrieved at the Pilotage Authority’s alleged failure

to advertise a vacancy for Pilot’s Administrative Fees Collector.
2.

By letter dated 9 May 2000, the Complainant wrote to the Minister for

Tourism, Transport and the Port, to complain that a vacancy for Pilot’s
Administration Fees Collector had not been advertised. The Complainant further
alleged that the position had been offered to and accepted by an ex-Port
Department employee. The Complainant pointed out that this direct appointment
had deprived him of the opportunity to apply for the post.
3.

By letter dated 22 June 2000, the Principal Secretary for the Ministry for

Tourism and Transport, explained to the Complainant that the Minister for
Tourism, Transport and the Port had expressed the view that the correct procedure
was not followed when the person in question was recruited. The Minister also
expressed concern at the fact that since the job was not advertised, other
prospective applicants did not get the chance to apply. The letter further stated
that the Captain of the Port had been asked to regularise the position.
4.

By December 2000, the matter, as stated in the Principal Secretary’s letter

of 22 June 2000 had not yet been regularised, and the Ombudsman wrote to him
on 7 December expressing his concern at the time being taken to resolve this
matter and enquiring as to what the situation was.
5.

By letter dated 14 December 2000 the Principal Secretary informed the

Ombudsman that the vacancy in question was not within the Port Department, but
with the Pilotage Authority which, he said, is not a part of the Port Authority. The
Principal Secretary further stated in his letter, that as far as he was aware, the
Captain of the Port did advertise a vacancy for a part-time clerk for the Pilotage
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Authority, and that the person appointed was a retiring Senior Board officer. This
version, if correct, contradicted that of the Complainant whose allegation was that
the post had not been advertised.
6.

It also seemed to contradict the view of the Minister who had also

expressed concern because he claimed the job had not been advertised. The
Principal Secretary, also voiced the opinion that he was not satisfied with the
manner in which this vacancy had been filled and had asked the Captain of the
Port to prepare an advertisement for publication in the news media.
7.

The Principal Secretary explained in his letter that the draft advertisement

was sent for clearance through the standard Government procedure, but had been
held up for a number of weeks because certain fundamental questions had been
raised, these included :On what basis is the Pilotage Authority constituted ?
Should the Pilotage Authority employ a part-time clerk, or should this be
done through the Gibraltar Development Corporation or through the Port
Authority ?
8.

The Principal Secretary was hopeful that answers to these questions would

be obtained within some two weeks. He concluded his letter by stating that it was
recognised and acknowledged that the person employed had not been appointed in
a manner which was sufficiently transparent, and that it was an issue of policy
that this state of affairs needed to be rectified at the earliest opportunity.
9.

By mid-February the matter had not progressed and the Ombudsman

wrote to the Minister for Tourism, Transport and the Port advising him that in
early January 2001 he had spoken to the Principal Secretary who had informed
him that he (the Principal Secretary) had collected all the necessary information
needed to advertise the post, and that it was up to the Government to proceed with
the matter. The Ombudsman pointed out in his letter that he had raised the matter
with the Office of the Chief Minister, and had been told that the Minister had
APPENDIX 2

Page 494

submitted to the Chief Minister a briefing paper with the information needed for
the advertisement. The Ombudsman concluded his letter by expressing concern at
the delay in advertising the post, and requesting that he be informed as to when
this was to be done.
10.

Whilst the matter was being held up at No. 6 Convent Place, the

Ombudsman continued to investigate other issues relevant to the main item under
investigation. This revealed that the Captain of the Port had on May 1997
advertised a post inviting applications for the post of temporary part-time clerk,
(only one post). A certain gentleman, (not being the person who was later on
employed and who prompted the Complainant’s grievance) was employed on 11
August 1997. Much later on, on 3 April 2000, the person who prompted the
complaint, and who had retired as a Government employee from the Port
Department on 31 March 2000, was also employed as Pilots’ Administrative Fees
Collector. The Ombudsman was able to ascertain that whereas the first person to
be employed had been employed as per the advertisement of 9 May 1997 the
other part-time employee seemed to have been employed without the post having
been advertised. And even if it was argued that the second person in question had
been employed as per the advertisement which had appeared in May 1997, the
Ombudsman wondered whether it was appropriate to have employed this person 3
years after the appearance of the said advertisement. The Ombudsman concluded
that it had not been appropriate.
11.

Apart from this irregularity, and responding to the Ombudsman’s

questions, the Captain of the Port claimed he had informed the Personnel
Department about this person’s termination of employment with the Port
Department. However, it appears that the Personnel Department did not notify the
Employment Training Board (ETB). The Ombudsman pointed out that when he
was carrying out his investigation involving this aspect of the case in late March
2001, the ETB still had this person on their records as working for the Port
Department. On being interviewed by the Ombudsman, the Director of the ETB
explained to him that this lack of communication from Government Agencies and
Departments vis-à-vis the ETB was unfortunately all too common, and although
all employers in Gibraltar were obliged to inform the ETB regarding all
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movements involving their personnel, Government Departments and Agencies
often failed in supplying this information. The Ombudsman considered this
failure to communicate vital information to the ETB to be a regrettable matter
which amounted to maladministration on a general scale. He concluded that this
was an issue which the public administration had to take on board and comply
with, like all other employers in Gibraltar.
12.

The Ombudsman’s investigation also revealed that the two persons who

had been employed, one on 11 August 1997, and the other on 3 April 2000, had
not been registered with the ETB. The Ombudsman pointed out that these two
persons had been working for the Pilotage Authority. The Ombudsman was also
able to ascertain that it had been the Captain of the Port in his capacity as Pilotage
Authority who should have registered these employees and had failed to do so
because of an oversight. The Ombudsman took the view that this omission
amounted to an act of administrative maladministration, and urged the Captain of
the Port to register these employees with the ETB as soon as possible. This was
done, as advised by the Ombudsman, on 30 March 2001.
13.

The Ombudsman concluded that the administration had failed regarding

the following:1. In employing a second Pilots’ Administrative Fees Collector
without advertising the post.
2.

In not having notified the ETB when the person in question, who
had been a Government employee took early retirement and ceased
his employment.

3. In not having registered with the ETB when the person in question
took up the post as Pilots’ Administrative Fees Collector. Similarly
for not having registered with the ETB the other person who was
employed in August 1997.
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14.

The above omissions amounted to administrative maladministration.

Similarly the Ombudsman expressed the view that the long delay in correcting the
error also constituted maladministration. By letter dated 22 June 2000, the
Principal Secretary had informed the Complainant that the Minister for Tourism,
Transport and the Port had expressed the view that the correct procedure was not
followed when the person now employed was recruited.
15.

The Principal Secretary further informed the Complainant that the

Minister had given instructions that the position be regularised. The Ombudsman
pointed out that nine months after these instructions had been issued the matter
had not been regularised, and the problem stood as it had been in May 2000 when
the Complainant first complained.
16.

The Ombudsman recommended that steps be taken to regularise this

matter without further delay, and that he be duly informed.
17.

With this recommendation the Ombudsman closed the case.
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STATISTICS

Table 1

Complaints received, completed and current 2000 - 2001

Table 2

Classification of “Complaints 2001”

Table 3

Classification of “Formal Investigations”

Table 4

Monthly Complaints received 2000 - 2001

Table 5

Open Complaints by age as at end of 2001

Table 6

Recommendations made to Government 1999/2000 - 2001

Table 7-9

Breakdown of completed Complaints 2001

STATISTICS

COMPLAINTS RECEIVED, COMPLETED AND CURRENT 2000 & 2001
TABLE 1
Received
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TABLE 1 illustrates the number of complaints received, completed and current during
the years 2000 and 2001. In the year 2000, the Office of the Ombudsman received 704
complaints out of which 692 were completed before the end of 2000. This year the
Office has received 678 complaints, this being 26 less than the previous year. 657
complaints have been completed whilst 55 of them have been brought forward for the
next year. (See Table 5 – Open Complaints by age as at end of 2001.)
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STATISTICS

CLASSIFICATION OF COMPLAINTS 2001
TABLE 2
CLASSIFICATION
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STATISTICS
CLASSIFICATION OF “FORMAL INVESTIGATIONS”
TABLE 3
CLASSIFICATION

1999/2000
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64
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By the end of the year 2001, 128 new cases had been opened for formal investigation.
Out of the 128 cases earmarked for formal investigation 90 had been concluded this
year. There were also 35 more cases completed from the previous year. In total, 125
formal investigations were completed by the end of the year. (all cases included in the
annual report). 64 cases (51%) had been sustained whilst 59 (47%) had not been
sustained and 2 had been investigated but no action taken on account of them being
outside jurisdiction (OJ).
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STATISTICS
MONTHLY COMPLAINTS RECEIVED 2000 & 2001
TABLE 4
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The first four months of this year have been similar in pattern to last year’s but
not as busy.

•

May and July of both years had nearly the same numbers of complaints received.
(59/60, 60/64)

•

There was a slight decline from July to September this year. (64 - 40)

•

Although October last year was one of the months with the lowest number of
complaints received, this year it has been the busiest month with 85 complaints
received.

•

There was a considerable decrease from November onwards although one must
highlight that the office was closed for two full weeks in December to finalise the
report.

TABLE 4
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STATISTICS
OPEN COMPLAINTS BY AGE AS AT END OF 2001
TABLE 5
AGE

COMPLAINTS

AGE

COMPLAINTS

Less than one month

5

6 months old

0

1 month old

23

7 months old

3

2 months old

15

8 months old

1

3 months old

3

9 months old

0

4 months old

1

10 months old

0

5 months old

1

11/+months old

3

9 - 11+

6 - 8 months

3 - 5 months

0 - 2 months

0
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10

20

30

40

50

Page 5

STATISTICS
RECOMMENDATIONS MADE TO GOVERNMENT 1999/2000 & 2001
TABLE 6

1999/2000

2001

39
40
30

25

20

11

10
10
0

1
Recommendation(s)
accepted

Recommendation(s) not
accepted

5
Recommendation(s) pending
implementation

During 2001 the Ombudsman made a total of 46 formal recommendations. Out of
these, 25 were accepted and implemented, 10 were rejected and 11 were at the end of
the year in the process of being reviewed by Government or were accepted in principle
but had not yet been implemented. There were 64 recommendations accepted and 11
not accepted by Government since the opening of the Office. Although there was a high
percentage of recommendations accepted by Government (85%) one must highlight
that this year 10 recommendations were declined compared to only one from last year.
It must also be highlighted that the 5 recommendations pending implementation from
last year’s annual report were still pending implementation by the end of 2001, these
being 1 from 1999 and 4 from the year 2000.

TABLE 6
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1
4
1
-
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Attorney General’s

Buildings and Works

TABLE 7

City Fire Brigade

Civil Status and Reg

Companies House

Customs

Development & Planning

Education and Training

Elderly Care Agency

Electricity

Employment Service

Environment

Environmental Agency

Financial & Development

Gibraltar Air Terminal
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4

1

2

2

7

3

1

-

13

-

35

-

-

DEPARTMENT/
AGENCY

RELEVANT
AVENUES
NOT
EXHAUSTED

OUTSIDE
JURISDICTION
(TIMEBARRED,
TRIVIAL,ETC)

-

-

-

1

2

3

-

1

-

-

-

8

-

29

-

SUSTAINED

-

-

2

-

1

-

1

-

1

1

-

2

-

13

1

NOT
SUSTAINED

RESOLVED THROUGH
INFORMAL ACTION

-

-

2

-

5

-

1

2

2

-

-

1

-

4

1

SUSTAINED

-

-

1

-

1

-

-

1

1

-

-

1

-

3

2

NOT
SUSTAINED

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

*OJ*

FORMAL INVESTIGATION
CARRIED OUT

STATISTICS

8
7

-

3
1
2
-

-

Gibraltar Audit Office

Gibraltar Botanical Gardens

TABLE 8

Gibraltar Broadcasting Corp

Gibraltar Health Authority

Gibraltar Nynex Comm Ltd

Gibraltar Philatelic Bureau

Gibraltar Post Office

Gibraltar Security Services

Gibtel Telecommunication

House of Assembly

Housing Agency

Income Tax Office

Judiciary

Land Property Services

Lyonnaise Des Eaux Ltd
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-

DEPARTMENT/
AGENCY

RELEVANT
AVENUES
NOT
EXHAUSTED

OUTSIDE
JURISDICTION
(TIMEBARRED,
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-
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1
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-

-
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-

-

-
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-

-

-

-

-

1

3

-

-

-
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SUSTAINED

RESOLVED THROUGH
INFORMAL ACTION

-

2

-

1

18

-

-

1

-

-

-

1

-

-

-

SUSTAINED

-

-

-

4

21

-

-

-

-

-

1

1

-

-

-

NOT
SUSTAINED

-

1

-

-

-

-

-

-

-

-

-

-

-

-

-

*OJ*

FORMAL INVESTIGATION
CARRIED OUT

STATISTICS
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2
1
5
1
1
1
1
1
-

-

Master Service (Gib) Ltd

Office of the Chief Minister

TABLE 9

Personnel

Port

Procurement Office

Prison Service

Royal Gibraltar Police

Social Security

Social Services Agency

Sports

Technical Services

Tourism and Transport

Trade & Industry

Traffic Commission

Treasury
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-
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-

-
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2

-

1

-

2

1

-
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-

-

-

-

-

-

-

-

-

-

-

-

-

1

-
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FORMAL INVESTIGATION
CARRIED OUT

STATISTICS

OFFICE OF THE OMBUDSMAN, GIBRALTAR
10 Governor’s Lane
Tel : (350) 46001
Fax : (350) 46002
Website : www.ombudsman.org.gi

