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IINNDDEEXX  OOFF  IINNVVEESSTTIIGGAATTIIOONNSS  
 

Cases marked with asterisks (*) contain recommendation(s) in the reports. 
 
Cases with marked with (P) are cases which have been partly sustained/not sustained. 
 
The abbreviation OJ refers to cases which have been investigated but on which no action 
has been taken on account of them being outside the Ombudsman’s jurisdiction. 
 
The abbreviation RNE (Remedies not exhausted) refers to cases which have been 
formally investigated but suspended on account of the Complainant not having exhausted 
all available remedies. 
 
Buildings & Works (Pages 6 - 17) 
    
CS/408  Refusal to compensate the Complainant for the   Not Sustained 

damages caused to her property.   
CS/423  Delay in repairing a seeping sewer.   Sustained (P) 
CS/429  Delay in carrying out repairs.    Sustained  
CS/431  Delay in having works carried out.   Sustained 
CS/439  Delay in processing a claim.    Sustained (P) 
CS/468  Failure to inform and assist the Complainant when she Not Sustained 
  complained about water penetration.    
CS/472  Delay in reconnecting the salt-water supply to a shop  Not Sustained 
  and over tackling dampness problems.      
CS/476  Delay in carrying out repairs which aimed to correct Sustained 

dampness problems.      
 
 
Civil Status and Registration Office (Pages 18 - 29)  
 
CS/404 Failure to provide helpful advice   Sustained* 
CS/413 Refusal to grant a visitor’s visa.    Not Sustained  
CS/461  Failure to give any reasons for its refusal to grant the Sustained 

Complainant’s son British Dependant Territories  
Citizenship.        

CS/478 Refusal to grant the Complainant exemption from  Not Sustained 
 section 12(1)of the Immigration Control Ordinance. 
CS/487 Breach of duty towards Complainant.   Sustained 
 
 
Education and Training (Pages 30 - 32) 
 
CS/396 Failure to communicate to the Complainant the   Sustained 
 grounds for the rejection of his application for a  
 discretionary scholarship.     
 
 
Elderly Care Agency (Pages 33 - 34) 
 
CS/442  Delay in processing the Complainant’s application for  Not Sustained 

residency.       
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IINNDDEEXX  OOFF  IINNVVEESSTTIIGGAATTIIOONNSS 
 
Employment Service (Pages 35 - 36) 
 
CS/438  Failure to follow up a complaint.   Not Sustained 
 
 
Immigration, Civil Status & Registration Office and the Gibraltar Health 
Authority (Pages 37 – 40) 
 
CS/415  Wrongful denial of free health care.   Sustained 
 
 
Gibraltar Health Authority (Pages 41 - 42) 
 
CS/453  Failure of the staff at the Primary Care Centre to inform Sustained*  

the Complainant of the procedure to be undertaken by her 
in order to be entitled to receive medical treatment in 
Gibraltar and for their unfriendly and unhelpful  
behaviour.       

 
 
Housing Department (Pages 43 - 74) 
 
CS/294 The wrongful levy of rent during the 53rd week  Sustained 

of the year.       
CS/426/435 Failure to distribute communal sheds in a Govt estate. Sustained* 
CS/434  The negligent treatment by the Ministry for Housing  Sustained*  

on the Complainant’s application for housing.    
CS/440  Undue delay in offering Government accommodation  Not Sustained 

to the Complainant.      
CCSS//444411    Failure to assist the Complainant with the allocation of  Sustained* 

a flat.                
CS/451  Refusal to approve an exchange from the Complainant’s Not Sustained 
  current address to an empty and derelict building.  
CS/452  Refusal to make a second offer of accommodation. Sustained  
CCSS//446600 Refusal to categorise the Complainant requiring an Not Sustained   

allocation on social grounds.    
CS/469  Failure to answer the Complainant’s letter and for not Sustained 

taking any action on his requests for assistance.    
CS/470  Delay in re-housing Complainant.   Sustained 
CS/473  Under-housing the Complainant.   Sustained* 
CS/479 Unreasonable requests made by the Reporting Office  Not Sustained 
CCSS//448833    The Housing Department’s insensitivity to the   Sustained (P) 

Complainant's needs.            
CS/494 Failure to  provide advice and assistance on a housing  Sustained* 
 matter.         
CS/495  Removing the Complainant from the Waiting List. Sustained 
  
Magistrate’s Court (Pages 75 - 77) 
 
CS/398  Failure to give the Complainants the aid due   Not Sustained  

to litigants in person.      
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IINNDDEEXX  OOFF  IINNVVEESSTTIIGGAATTIIOONNSS 
 
 
Royal Gibraltar Police (Page 78) 
 
CS/420  Refusal to issue the Complainant with a visa   Not Sustained 

waiver.        
 
 
Security and Immigration Ltd (Page 79)     
 
CS/480  Complainant treated in a rude and inconsiderate manner. Withdrawn 
 
 
Social Security (Pages 80 - 82) 

 
CS/406  Failure to pay the Complainant the payments that had  Not Sustained 

been accrued in her favour accrued during a prolonged  
stay in Morocco.      

CS/425  Failure to attend to the Complainant’s application for Not Sustained 
Social Assistance with due care and attention.  

 
 
Social Services Agency (Pages 83 - 90) 
 
CS/377 Breach of duty towards the Complainant.  Sustained (P)*  
CS/458 Failure to take proper care of the Complainant’s   Not Sustained  
 daughter.        
 
 
Tourism and Transport (Pages 91 - 96) 
 
CS/421  Failure to provide a level playing field.   Sustained (P) 
CS/422  Failure to grant the Complainant a pass to cross the  Sustained 

border Into Spain without having to wait in the queue.   

 
 Trade and Industry (Pages 97 - 99)     

 CS/449  Undue and unreasonable delay in processing the   Not Sustained 
Complainant’s application to purchase the property  
in which his tenancy was situated.     
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IINNDDEEXX  OOFF  IINNVVEESSTTIIGGAATTIIOONNSS 
 
 
Traffic Commission (Pages 100 - 103)     
 
CS/370  Refusal to issue the Complainant with a disability disc  Sustained 

in respect of his disabled mother.     
CS/436              Failure to ensure that zebra crossings complied with        Sustained 
              the provisions of the Control of Traffic Regulations.         
 
 
Others (Pages 104 - 105) 
 
CS/419  Failure to tackle the problem of humidity in the  Not Sustained 

Complainants’ apartment.     
 

FORTNIGHTLY MEETINGS 
(Buildings & Works Department) 

 
Buildings & Works (Pages 106- 112) 
  
R1749     Failure to carry out works in relation to water penetration.  Not Sustained 
R1831     Failure to carry out works; an asbestos issue.   Not Sustained 
R1860     Failure to carry out repairs to the Complainant’s door.  Sustained 
R1865     Delay in carrying out repairs to flat.    Sustained 
R1877     Delay in carrying out repairs in relation to water penetration. Not Sustained 
R1879     Failure to carry out necessary works.    Sustained 
R1896     Delay in carrying out repairs to flat.    Sustained 
R1926     Agreed timeframe not kept to by Buildings and Works. Not Sustained  
R1928     Failure to carry out works in relation to water penetration. Sustained 
R1959     Delay in having window blinds repaired.   Not Sustained  
R1975     Failure to carry out urgent works; an asbestos issue.  Sustained 
R1982     Delay in carrying out repairs to flat.    Not Sustained 
R1995     Delay in carrying out repairs to bathroom.   Not Sustained  
R2008     Delay in carrying out repairs and failure to reply to letter.  Sustained 
R2042     Failure to reply to letter in relation to dampness problems in  Sustained 

    flat.         
R2100     Alleged health hazard reference the maintenance of a   Not Sustained 

    storeroom.        
R2149     Delay in carrying out works to bathroom/bedroom.  Not Sustained 
R2157     Delay in installing window blinds to a Government flat. Not Sustained 
R2192     Delay in carrying out ‘Urgent’ works.    Not Sustained 
R2262     Delay in carrying out repairs to a Government flat.  Not Sustained 
R2280     Failure to carry out repairs to the Complainant’s doors. Sustained 
R2286     Delay in carrying out repairs to doors, windows and letterbox. Not Sustained 
R2303     Failure to resolve an issue of severe dampness.  Sustained 
R2311     Delay in replacing windows to a Government flat.  Not Sustained 
R2319     Delay in replacing window shutters to a Government flat. Not Sustained 
R2381     Delay in repairing bathroom ceiling and walls.  Not Sustained 
R2394     Delay in carrying out repairs.     Sustained 
R2398     Delay in replacing windows and replying to letter.  Sustained 
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BUILDINGS & WORKS DEPARTMENT (Pages  6- 17) 
 
 

CASE NOT SUSTAINED 
 

CS/408 
 

COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS & WORKS FOR 
REFUSING TO COMPENSATE THE COMPLAINANT (A GOVERNMENT 
TENANT) WHEN A NEIGHBOUR’S PIPE BURST AND CAUSED DAMAGE TO 
HIS PROPERTY 
 
1. The Complainant felt aggrieved because a water pipe in an upstairs neighbour’s 
apartment had burst, resulting in water penetrating into his flat and causing damages. He 
subsequently carried out repairs and forwarded the bill to Buildings & Works, who 
refused to reimburse him.  
 
2. On May 13th 2002 the Complainant’s upstairs neighbour’s salt water pipe burst. 
The water seeped through the ceiling and flooded his flat. Various damages resulted from 
this incident, but the main damages pertained to the Complainant’s floor tiles which were 
ruined. The Complainant repainted the ceiling and changed the tiles at his own expense. 
Once the Complainant had carried out these repairs he approached the Department of 
Buildings & Works and asked to be reimbursed. 
 
3. At the time the matter was referred to Government’s insurers. They were advised 
by their Loss Adjuster that because Government had not been negligent, nor had they 
authorised the Complainant’s neighbour to change the salt water pipe, they were not 
liable for the damages caused. This lack of authorisation was significant as the Tenancy 
Agreement stipulates that prior written authorisation must be sought from Government 
before any works can be carried out. This consent was not sought, hence the Loss 
Adjusters conclusion that the insurers were not liable. 
 
4. Notwithstanding these arguments, events were superseded by the discharge of the 
Government’s insurers. The neighbour’s liability was also brought into question as he 
had not sought the required authorisation from Government before installing the salt 
water pipe. Also, the neighbour’s insurance policy did not cover third parties; this meant 
that the Complainant would not be able to recover his losses directly from his 
neighbour’s insurers. 
 
5. The Ombudsman pointed out that there was a procedure in place to deal with 
cases such as this. The necessary works should have been reported to the Reporting 
Office. Buildings & Works would then have carried out the necessary repairs at no extra 
cost to the Complainant. The Chief Executive of Buildings & Works explained that it was 
unfair for the general public to carry out repairs to their property without a professional 
assessment, and then require the Government to pay all the costs. This procedure would 
leave the system open to all forms of abuse. 
 
6. However, the Chief Executive of Buildings & Works offered the Complainant an 
ex- gratia payment of £500. The repairs had cost the Complainant a total of £597.60 but 
he accepted the amount of £500 as full settlement. 
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7. The Ombudsman concluded that Building & Works had not committed any 
wrong doing nor had their actions amounted to maladministration. He proceeded to add 
that he was pleased to see this Department make the effort to compensate in some 
measure the Complainant for his losses. With these comments he closed the investigation. 

 
 

CASE PARTLY SUSTAINED 
NO RECOMMENDATIONS WARRANTED OR APPROPRIATE 

 
CS/423 

 
COMPLAINT AGAINST THE TECHNICAL SERVICES DEPARTMENT AND 
THE DEPARTMENT OF BUILDINGS & WORKS FOR DELAY IN REPAIRING 
A SEEPING SEWER 
 
1. The Complainant approached the Ombudsman complaining that for a period of 
approximately three years he had had to live with raw sewage flowing underneath his 
bedroom window. He had complained to the pertinent authorities but even though his 
calls had been answered and dealt with, the faulty sewer had not been repaired. 
 
2. The Complainant lived in the upper town area. Underneath his window there are 
steps leading to Road to the Lines. The Complainant explained to the Ombudsman that 
underneath these step runs a sewage pipe which for the past three years or so, periodically 
became blocked with the result that raw sewage seeped through the cracks in the stone 
steps and accumulated precisely beneath his bedroom window. Initially, when he used to 
complain, the sewer would be unblocked and the road cleaned. However the effect was 
only temporary and within a week or two the overflow of sewage would start again. As 
time passed the situation deteriorated, with water and filth not only accumulating but 
running down part of the hill for days on end. 
 
3. The Technical Services Department (Technical Services) explained to the 
Ombudsman that historically and during the period in question the offending sewer had 
always been the responsibility of Buildings & Works and that it had never been 
responsible for the unblocking of this system. However, as most properties in the area 
had been gradually sold off by Government, the main users of the system were now 
private users and at the time of writing, Technical Services had agreed to take over 
responsibility and adopt it as a public sewer.  
 
4. By letter faxed to the Department of Buildings & Works (Buildings & Works) on 
31 December 2002 the Environmental Agency explained that an obstructed sewer had 
been reported to the Reporting Office on 18 and 20 December 2002. It highlighted that it 
was unclear whether the sewer had been unblocked over the Christmas period but pointed 
out that the drain was still obstructed and that raw sewage continued to spill onto the 
road. The Chief Executive of Buildings & Works explained to the Ombudsman that this 
letter was the first time that the present management were made aware of the situation. 
Action was promptly taken and the faulty sewer replaced. 
 
5. Raw sewage running along our streets cannot be tolerated in the Gibraltar of the 
21st century. The Ombudsman was shocked that it had taken Buildings & Works three 
years to repair the sewer. He accepted however that the present new management at 
Buildings & Works were making serious and noticeable attempts to improve the 
performance of this department. The Ombudsman hoped that as far as the Complainant 
was concerned, history would never be repeated. With these words the Ombudsman 
closed the report.  
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CASE SUSTAINED 
NO RECOMMENDATION WARRANTED OR APPROPRIATE 

 
CS/429 

 
COMPLAINANT AGAINST THE DEPARTMENT OF BUILDINGS & WORKS 
OVER DELAY IN CARRYING OUT REPAIRS 
 
1. The Complainant felt aggrieved because workers from the Department of 
Building and Works (B&W) started carrying out repairs at his flat during December 2002 
and by mid-April 2003 the said works had not been completed. 
 
2. The Complainant was a Government tenant whose flat was being repaired by 
B&W. The Complainant had reported his bath, water basin, W.C. pan, cistern and the 
hacking off of existing tiles on his walls at the Reporting Office. When B&W visited his 
flat they were apparently taken aback by the condition of the house so they also agreed to 
carry out additional works, such as replacing floor tiles, repainting the Complainant’s 
bedroom and stripping out his kitchen fittings. As a result the Complainant’s kitchen was 
left practically without any furniture and consequently there was no storage space for 
kitchen (and other) appliances. 
 
3. The bathroom and bedroom were completed but the kitchen was not. During the 
first week of December 2002 the new kitchen fittings arrived at the Complainant’s flat 
but these were left on the Complainant’s floor, to one side, together with some of the 
workers tools. The worker did not return to the Complainant’s flat and the Complainant 
went to the Reporting Office to remind the designated worker that his repairs continued 
to remain outstanding. 
 
4. The Complainant wanted his home to be completed before the Christmas 
festivities. He was planning to go abroad on holiday and he wanted his flat to be ready 
when he returned. He also wanted to be present whilst the workers carried out the repairs. 
The Complainant alleges that the worker assured him that the repairs would be completed 
before Christmas. During this time the Complainant stated that he went to the Reporting 
Office on a weekly basis in order to check when the repairs to his flat would be 
completed. It soon became apparent that the repairs would not be completed before the 
festivities. 
 
5. The Complainant did not inform B&W that he subsequently cancelled his 
holiday. He did this in order to be present when the worker returned to complete the 
outstanding repairs. Nonetheless the worker did not return and on 6th January 2003 the 
Complainant explained the difficulties he was experiencing to the Depot Manager, 
however he could only advise the Complainant to report the matter at the Reporting 
Office – which is what the Complainant had already been doing. 
 
6. On 6th January 2003 the worker went to the Complainant’s flat. The Complainant 
was apparently very angry and refused to allow the worker to work in his flat. He told the 
worker to collect his equipment and to leave. The worker did this. 
 
7. On 16th January 2003 the Complainant wrote to the Chief Executive of B&W. In 
the letter he explained the background to his complaint. He also admitted to the 
aforementioned incident between him and the worker. The Complainant appealed to the 
Chief Executive to send a different worker to complete all the outstanding repairs. 
 
8. The Chief Executive of the Department of B&W wrote to the Complainant on 6th 
March 2003 explaining that they had thought he would be away from Gibraltar during 
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Christmas, that there had been some misunderstanding and that they had instructed 
another worker to complete the repairs. 
 
9. The Chief Executive also wrote to the Ombudsman by way of letter also dated 6th 
March 2003. In this letter the Chief Executive explained that the original report for 
repairs had not included minor repairs and the replacement of kitchen furniture. B&W 
had only agreed to do this in an attempt to help the Complainant whose furniture was 
alleged to be in a ‘deplorable’ state. 
 
10. The Chief Executive also added that the Complainant had ceased to be a priority 
for a number of reasons. It was alleged that the Complainant taunted the workers whilst 
they worked. He was also described as an awkward gentleman who did not appreciate the 
effort being made to help him. Apparently there had also been arguments between the 
Complainant and the worker because the Complainant allegedly wanted new windows, 
but the worker was only authorised to repair the old windows. Nevertheless, the Chief 
Executive assured the Ombudsman that a different worker would be sent to complete the 
repairs at the Complainant’s flat. 
 
11. The Ombudsman was mainly concerned with the issue of delay. He considered 
the fact that B&W had undertaken to do additional works, not because they were required 
to do them (which they were not, as the kitchen itself had not been originally reported), 
but because they genuinely wanted to improve the Complainant’s living conditions. The 
Complainant, the Ombudsman was prepared to accept, may very well have been a 
difficult individual, however, once B&W commitment itself to a programme of works, an 
obligation to complete the works in a reasonable manner and within a reasonable 
timeframe arose. This is known as a duty of care. 
 
12. The Ombudsman was also prepared to accept that a commitment to complete the 
works before Christmas was not given by B&W. It is possible that an attempt to complete 
the works before the festivities may have been insinuated by the worker, but B&W did 
not itself stipulate a timeframe. 
 
13. Nevertheless, the Complainant had been waiting for the completion of the 
kitchen since the first week of December 2002. The worker went to finish off the kitchen 
during the first week of January 2003, but was refused entry by the Complainant. The 
matter was allowed to remain dormant despite the Complainant’s letter dated 16th January 
2003, which did not receive a reply until 6th March 2003. It was only during the first 
week of April 2003 that works recommenced, a delay of some five months. 
 
14. The Ombudsman reiterated that the Department of B&W owed their clientele a 
duty of care. This duty also encompassed the need for outstanding jobs to be completed 
in a professional and timely manner. Unprofessional and inordinate delays did constitute 
an act of maladministration. 
 
15. The Ombudsman felt he should add that he had noted the goodwill on behalf of 
B&W who had gone out of their way to provide an individual with more facilities than he 
had originally requested. Yet, this particular act of goodwill then translated to an 
obligation – an undertaking to do something to a certain standard and within a reasonable 
timeframe. This, regrettably, had been overlooked by the Department of B&W who had 
taken five months to complete repairs to one flat – this did amount to maladministration. 
With these views the Ombudsman closed the case. 
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CASE SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/431 
 
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS & WORKS 
OVER DELAY IN HAVNG WORKS CARRIED OUT 
 
1. The Complainant felt aggrieved because works which had been started by the 
Department of Buildings and Works (B&W) during September 2002 remained 
incomplete until April 2003. Additionally, the Complainant’s home was cluttered due to 
worker’s tools and materials. 
 
2. The Complainant’s home had been the subject of major repair works since 22nd 
July 1999. The repairs were originally linked to water problems; this included a lack of 
hot water and leaks. Eventually repairs were carried out to substantial parts of the flat. 
Yet, it was only in respect of repairs in the kitchen, which were allegedly taking an 
inordinate time to be completed, that the Complainant complained to the Office of the 
Ombudsman. 
 
3. Works began on the kitchen during September 2002. During late November 2002 
the Complainant informed the Ombudsman that despite complaining about the delay to 
B&W via telephone, the works at her home had come to a standstill. Her kitchen needed 
to be re-tiled and new furniture had to be fitted. Her kitchen sink also had to be removed 
from in front of her window, as she could not operate the blinds due to her height. 
 
4. The Ombudsman visited the flat with the B&W Project Manager on 4th 
December 2002. Photo’s were taken of the kitchen and these served to highlight the 
conditions the Complainant had been living in whilst works had been in progress. Her 
walls were all stripped and had remained like this, according to the Complainant, for 
several weeks without any works having been carried out. 
 
5. The Complainant explained that the workers had told her that their supervisors 
would not authorise any more materials for these works as they had exceeded their 
estimate for the costs. The estimated cost was £3,286.01. The Complainant explained that 
she could not see how this sum had been reached as she felt this sum was not reflected by 
the state her flat was in. However, the B&W Project Manager explained that a substantial 
portion of the cost pertained to the manual labour (which amounted to £2,791.81) 
whereas the materials only amounted to £494.20.  
 
6. The B&W Project Manager assured the Complainant that if the works were not 
completed before Christmas, then they would be completed immediately afterwards. He 
explained that during Christmas a lot of workers took their leave so it was most probable 
that works would recommence after the Christmas period. However, it was not until the 
last week in March 2003 that works got underway. 
 
7. When the Ombudsman visited the Complainants flat he prepared a list of 
problems as perceived by the Complainant and enclosed these notes in a letter to the 
Chief Executive of B&W, dated 5th December 2002. The Ombudsman wrote again on 3rd 
February and 26th February 2003. He received a reply by way of letter dated 24th March 
2003. 
 
8. The said letter explained the background to the Complainant’s complaint. The 
Chief Executive explained that the repairs had been made difficult for the Department as 
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they had had to work around the tenant who required access to her kitchen during the 
works. The letter also explained that other issues pertaining to the works had been dealt 
with and that all the works should be completed in about three weeks time (mid-April 
2003). 
 
9. The Ombudsman also wanted to point out that as far as the estimated cost was 
concerned, the Complainant could not be penalised if the actual cost of the repairs to her 
flat exceeded the estimate.  
 
10. The Complainant had required access to her kitchen whilst workers were 
working; however, the B&W Project Manager had himself pointed out that ideally the 
Complainant should have been temporarily re housed during the works. Regrettably, due 
to the present housing situation, this was an impossibility. 
 
11. The Ombudsman was concerned that although works had started during 
September 2002, the deadline for completion had become mid-April 2003, a period of 
over seven months. This was despite the assurance by the B&W Project Manager that the 
works would be completed before, or just after the Christmas season. 
 
12. The Ombudsman was aware that the B&W Department was undergoing an 
internal restructure. A lot of problems had apparently been inherited from the previous 
management. 
 
13. The Ombudsman had noted a change of attitude (for the better) in B&W handling 
of complaints. They had even arranged for this Complainant to be provided with more 
furniture than she was entitled to, this was in order to allow her to put away her numerous 
kitchen appliances.  
 
14. This complaint had been initiated at the time when the new B&W management 
was in office. Although the Ombudsman was aware of the difficulty the new management 
would experience in changing the work culture of this department, seven months did 
amount to an excessive delay and, consequently, this delay amounted to 
maladministration. With these views the Ombudsman closed this case. 

 
 

CASE PARTLY SUSTAINED 
NO RECOMMENDATION WARRANTED OR APPROPRIATE 

 
CS/439 

 
COMPLAINT AGAINST THE BUILDINGS AND WORKS DEPARTMENT 
OVER DELAY IN PROCESSING A CLAIM 
 
1. On 31st January 2002 the Complainant’s flat was flooded with raw sewage. She 
wrote to the Buildings and Works Department (B&W) requesting compensation for the 
damages she had sustained. Over a year later (February 5th 2003) the Complainant 
received a letter from Government’s Insurance Loss Adjusters explaining that because 
there was no fault or negligence on the part of Government, she could not be 
compensated. At the time of writing this report B&W had not written to the Complainant 
explaining or assisting her with the claim. 
 
2. The Complainant was allocated a Government flat on 29th October 2001. During 
the next few months she and her family undertook refurbishment works on the property. 
These works were still ongoing when a communal waste pipe became blocked. On 31st 
January 2002 the Complainant arrived at her flat and discovered it was covered in raw 
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sewage. Most of her (and her family’s belongings) were in bags and suitcases which had 
soaked up the sewage water – most of these items were allegedly ruined. 
 
3. The Complainant was subsequently re-housed by the Ministry for Housing. 
However, at the time of the flooding, on 19th February 2002 when Government Officers 
visited her house in response to the emergency report, she presented them with a list 
containing the items she intended to claim from B&W, the Complainant wrote to B&W 
on 18th March 2002 and hand-delivered a letter setting out her claim. She also made 
repeated phone calls trying to see if any progress had been made. Finally, by way of letter 
dated 7th January 2003, she again wrote to B&W and asked them for an update on her 
claim. 
 
4. Government’s Insurance Loss Adjuster (‘the Loss Adjuster’) wrote to the 
Complainant on 5th February 2003. The letter explained to the Complainant that because, 
‘…there is no evidence to suggest any fault / negligence on the part of Government…’ 
their insurers were ‘…unable to consider the claim’. 
 
5. At the Ombudsman’s request, B&W reviewed the situation and decided that they 
would not recommend that an ex-gratia payment be made. The reason for this was that 
the Ministry for Housing did not issue household insurance to their rented 
accommodation. Tenants who wanted such insurance needed to get it of their own 
accord.  
 
6. The Ombudsman accepted and shared the view that Government was not 
required to provide their tenants with household insurance. If a person chose not to get 
insurance, then they assumed responsibility for accidentally damaged property. 
 
7. However, because delay may also amount to maladministration, the Ombudsman 
also considered this aspect of the Complainant’s complaint. On 19th February 2002 the 
Complainant had presented Government officials with a list of damaged items. She hand-
delivered a further letter on 18th March 2002. She also made repeated phone calls to all 
the respective Departments. On 7th January 2003 she again wrote a reminder letter. 
 
8. Only by way of letter from the Loss Adjuster, on 5th February 2003, did she 
receive any information. The Ombudsman pointed out that B&W had not actually written 
to the Complainant at all, and had failed to keep her informed. The Ombudsman had seen 
(in extracts enclosed in correspondence with B&W) internal memos and other paperwork 
illustrating how B&W had processed the Complainant’s claim. However, he could not 
understand why B&W had not written to the Complainant, or why such a long time had 
been taken in deciding whether or not to recommend an ex-gratia payment. 
 
9. The Ombudsman believed that there had been no maladministration by B&W in 
deciding not to make an ex-gratia payment. It is practice for tenants to claim from their 
insurance, if any, whenever an accidental loss of this particular nature affects them. 
 
10. Nevertheless, the delay the Complainant experienced whilst waiting for B&W to 
reply to her letters and inform her of her situation was inordinate and excessive. Because 
of this and because of the ease with which this case could have been resolved before it 
became a formal investigation, the Ombudsman concluded that B&W had incurred in 
maladministration. B&W, as other Government Departments, was under an obligation to 
provide efficient and effective administrative procedures within their Department. 
 
11. The Ombudsman suggested that in the future all claims by Government 
tenants should be dealt with more expeditiously; and the Claimant should be kept 
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updated. The Ombudsman sustained this part of the complaint and, with these 
comments, he closed the case. 

 
 

 
CASE NOT SUSTAINED 

 
CS/468 

 
COMPLAINT AGAINST THE BUILDINGS AND WORKS DEPARTMENT 
OVER FAILURE TO INFORM AND ASSIST THE COMPLAINANT WHEN SHE 
COMPLAINED ABOUT WATER PENETRATING THROUGH HER WINDOW  
 
1. The Complainant felt aggrieved because she had water penetrating through her 
window and, although Buildings and Works (B&W) carried out repairs which reduced 
the ingress, water continued to seep through the window area. A B&W workman visited 
the Complainant to appraise the problem, however he expressed the view that nothing 
could be done. This prompted the Complainant to write to B&W and repeat her request 
for help. However, she alleged that her letters remained unanswered and that she was 
offered very little practical assistance. 
 
2. The Complainant was an elderly lady who had lived in a Government flat for 21 
years. Some repairs were carried out to her window in order to correct a water penetration 
problem. These works reduced the water problem but not eradicate it. The workmen who 
subsequently visited her home apparently agreed that nothing could be done to remedy 
the situation.  
 
3. By way of letter dated 10th February 2003 the Complainant directed her problem 
to the Chief Executive of B&W. She explained that she believed the problem would be 
addressed if new shutters were installed, as this would help keep rainwater from reaching 
the window. 
 
4. The Complainant also lodged a Complaint at the Office of the Ombudsman. The 
Ombudsman included this case in his bi-weekly meetings with B&W. 
 
5. B&W discussed this case with the Ombudsman in four successive meetings. In 
the first meeting (10th April 2003) it was established that B&W was not under an 
obligation to install shutters in the Complainant’s building; the only obligation was to 
remove old shutters. Notwithstanding the above, the B&W liaison officer added that a 
new ‘Windows Replacement List’ would soon be available. This would help reduce the 
waiting list for persons requiring only a window or blind to be replaced. In the next 
meeting (28th April 2003) the B&W liaison officer explained that he had requested that 
the Complainant (and a number of other individuals) be put to the top of the new 
Windows Replacement List. 
 
 
6. In the third meeting (dated 13th May 2003) the B&W liaison officer explained 
that on Friday 16th May 2003 all replacements involving only one item would be grouped 
together so as to form part of a new project; which aimed to resolve the delay affecting 
persons who only required one item to be fixed or replaced by B&W. However, by the 
next meeting (dated 4th June 2003) the liaison officer explained that there had been some 
contractual problems. The ‘one item program’ had been revised and was due to 
commence by the end of July 2003. 
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7. The Ombudsman accepted that the Complainant needed to wait her turn before 
any shutters could be installed. It would be unfair for B&W to put her ahead of other 
persons on the list simply because the matter had been taken up by the Ombudsman and 
singled out in a meeting. 
 
8. The Ombudsman noted that from the first meeting until the final one, there had 
been a change of focus from the ‘window replacement list’ to the ‘one item program’. 
However, the Ombudsman was aware of restructuring programs being undertaken by the 
B&W Department in order to increase productivity and effectiveness. With this in mind, 
and with the understanding that the ‘one item program’ would start by the end of July 
2003, the Ombudsman did not feel that the Complainant had been treated unfairly. 
However, the Ombudsman highlighted the question of delay and expressed his concern. 
 
9. The Ombudsman concluded that there had been excessive delay, the reason for 
this was that B&W were experiencing an internal restructure in order to make their 
Department more effective; and so as to eliminate all those works which required only 
one item (i.e. a window or blind) to be repaired.  
 
10. The Ombudsman highlighted the fact that B&W could have avoided this 
complaint if they had kept the Complainant properly informed as from when she first 
wrote to them. Again, B&W needed to create a more consumer led administrative system 
which aimed to satisfy any queries as soon (and as fully) as possible. This was the sort of 
internal administrative mechanism that the Ombudsman wanted to see all Government 
Departments and Agencies adopt. In this case B&W had failed to deliver effective 
procedures to meet the demands of a modern consumer society. Although 
maladministration had not been established, the Ombudsman expected to see an 
improvement in the administrative process between B&W and members of the general 
public. With these views the Ombudsman closed the case. 

 
 

CASE NOT SUSTAINED 
 

CS/472 
 

COMPLAINT AGAINST THE BUILDINGS AND WORKS DEPARTMENT 
OVER DELAY IN RECONNECTING THE SALT-WATER SUPPLY TO A SHOP, 
AND OVER DELAY IN TACKLING DAMPNESS PROBLEMS 

 
1. The Complainant shop was not connected to the brackish water supply and it also 
suffered from dampness. He felt aggrieved because he had been reporting this to the 
Building and Works Department (B&W) for twelve years but the problem had never been 
dealt with.  
2. The Complainant alleged that he had been phoning B&W and the Reporting 
Office at least ten times a year for twelve consecutive years, trying to get B&W to carry 
out repairs to his property. Because they had no brackish water, their toilet needed to be 
flushed with bucketfuls of fresh-water; this meant that their fresh-water bill was 
substantially greater than it should have been. 
 
3. The Complainant also stated that when the problem had first arisen, B&W had 
sent a plumber. The plumber assessed the problem and recommended that the exterior 
valve of the block be replaced. However, since this initial visit, the Complainant’s 
property had not been visited by B&W again. 
 
4. Additionally, the Complainant’s property appeared to have water seeping through 
the roof. This was noted in what appeared to be stalactites forming on his entrance 
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doorway, and large areas of damp on the walls by this entrance. This matter was referred 
to the Environmental Agency. 
 
5. The Ombudsman noted, as highlighted in a number of other reports, that B&W 
had recently undergone a management restructure. The new Project Manager explained 
that he had only been informed of the delay by the Complainant during late April / early 
May 2003. He had spoken to the Complainant on some occasions and had explained that 
he should contact Land Property Services (LPS) to ascertain who was responsible for the 
problem. 
 
6. After various telephone conversations the B&W Project Manager concluded that 
the Complainant did not understand why he should approach LPS, so he took the 
initiative and did it himself. 
 
7. By way of letter dated 14th May 2003 B&W received confirmation that B&W 
were responsible for the Complainant’s property. On 16th May the Project Manager gave 
instructions to the Estimating Section to inspect the property and raise any orders 
necessary. The Estimating Section carried out the inspection and reprioritised the works 
as ‘Very Urgent’ – this order was passed on to the relevant Depot on 19th May 2003.  
 
8. On 22nd May 2003 B&W faxed LPS confirming that an order had been raised in 
respect of the Complainant’s property. Between 5th and 6th June 2003 the repairs were 
completed and the property had its brackish-water supply reconnected. 
 
9. Regarding the water penetration problem, B&W confirmed carrying out repairs 
to the roof on 22nd June 2001. There had since been no further reports pertaining to water 
penetration from the Complainant’s property. Nevertheless, on 6th June 2003 the B&W 
Project Manager gave instructions to the Estimating Section to inspect the roof and raise 
whatever orders necessary so as to make it watertight. 
 
10. The Ombudsman felt he should point out that the Complainant had been waiting 
twelve years to have the brackish water connected to his premises. The Ombudsman was 
unsure why the matter had lain dormant, after the initial inspection by the plumber, for so 
long. However, it would be unfair to condemn B&W for this because of the recent 
restructure in the Department. 
 
11. The Ombudsman believed the B&W Department as a whole (and their Project 
Manager in particular) should be praised for the manner in which they resolved this 
complaint. The Ombudsman was greatly assisted in the compiling of this report by the 
Project Manager’s letters, which enclosed all the relevant documents confirming the 
positive action taken by the Department. As a result, it was possible to appreciate the pro-
active stance adopted by B&W in confronting problems inherited from the previous 
system. 
 
12. The Ombudsman drew attention to the fact that under normal circumstances a 
delay totalling twelve years would amount to gross maladministration. However, this 
case had its own peculiarities. The Complainant did not appear to have approached LPS 
in order to establish whether B&W (and not LPS itself) was responsible for the property. 
  
13. Once B&W was informed that they were responsible for the property, it took 
eighteen working days for the problem to be rectified. This was largely due to the B&W 
Project Manager’s initiative; resulting in the Complainant’s problem being resolved very 
quickly. Given the circumstances the Ombudsman did not find maladministration and 
closed the case. 
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CASE SUSTAINED 
NO RECOMMENDATION WARRANTED OR APPROPRIATE 

 
CS/476 

 
COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND WORKS 
OVER DELAY IN CARRYING OUT REPAIRS WHICH AIMED TO CORRECT 
DAMPNESS PROBLEMS 
 
1. The Complainant felt aggrieved because his flat had been flooded five years ago 
and, despite repairs carried out by the Buildings and Works Department (B&W), his flat 
continued to suffer from dampness. The Complainant informed B&W on numerous 
occasions that the dampness problems had not been remedied by their repairs, but B&W 
did not carry out additional works to his flat. 
 
2. The Complainant’s flat suffered from severe humidity. This had resulted from an 
upstairs neighbour’s flat which had been flooded five years ago. The Complainant went 
to the Reporting Office on various occasions to inquire as to when the repairs would be 
carried out, but he was told that it was ‘written down’ and he would have to wait his turn. 
He also approached the Environmental Agency and was referred to one of their officers. 
However, allegedly, despite numerous phone calls, he was unable to speak with this 
person and he eventually gave up. 
 
3. The Ombudsman included this case in his bi-weekly meetings with the B&W 
Project Manager. In his first meeting (on 10th April 2003) the Project Manager confirmed 
that the Complainant had been correct in telephoning the Reporting Office and that they 
should have been able to assist him. He gave the Ombudsman a copy of the requisition 
forms showing that works were indeed pending; the Complainant had reported the 
problem on 3rd January 2003. 
 
4. By the second meeting (28th April 2003), the Ombudsman had spoken with the 
Complainant who informed him that he was classified by the Housing department as a 
Social Case. The Ombudsman explained this to the Project Manager, who checked the 
waiting list and found out that the Complainant was not in the top forty list of outstanding 
works. The Project Manager amended his records and said he would upgrade the 
Complainant’s status to show that he was classified as a Social Case. 
 
5. During the third meeting (13th May 2003) the Project Manager explained that he 
had been preparing the paperwork for the Complainant’s status to be amended and that he 
did not foresee any problems. He expected to have a comprehensive reply by the next 
meeting. 
 
6. On 4th June 2003 the Project Manager explained that works were underway. This 
was confirmed later that day when the Complainant visited the Ombudsman and thanked 
him for his intervention, which had prompted B&W to address his problem. 
 
7. The Ombudsman pointed out that his bi-weekly meetings with the B&W Project 
Manager were proving very useful in resolving complaints. Between the Ombudsman and 
the B&W Project Manager this case had progressed rapidly towards a resolution within 
four meetings. The Ombudsman felt he should praise the speed with which B&W were 
now resolving complaints, in comparison to the situation prior to the management 
restructure. 
 
8. However, the Ombudsman also pointed out that this complaint could have been 
avoided altogether had B&W acted sooner, or kept the Complainant informed with the 
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reasons for the delay. The delay had emerged due to the current backlog of works and 
limited numbers of workers. Nevertheless, no one actually informed the Complainant of 
this so his hopes were frustrated with each passing month. 
 
9. The Ombudsman noted that the Complainant had never actually written to B&W, 
although he had made numerous phone calls and spoken to various members of staff. 
Once the Ombudsman brought the case under the ambit of the bi-weekly meetings, the 
problem was assessed and the works initiated within the four meetings. B&W were 
informed of the problem in the form of a requisition form dated 3rd January 2003. By 4th 
June 2003 the works had been initiated – a delay of six months. This delay was as the 
result of backlog and a limited numbers of workers; however this was a departmental 
problem which produced inordinate delays. Bearing this in mind, the Ombudsman 
concluded that B&W’s delay did amount to maladministration and with these words he 
closed the case. 
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CIVIL STATUS & REGISTRATION OFFICE (Pages 18 – 29) 
 

CASE SUSTAINED 
RECOMMENDATION MADE AND ACCEPTED 

 
CS/404 

 
COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION OFFICE 
OVER THE FOLLOWING: 
 

1. FAILURE TO PROVIDE HELPFUL ADVICE  

2. FAILURE TO RECOGNISE THE YEARS THE COMPLAINANT HAD 
BEEN RESIDING IN GIBRALTAR WHEN HE APPLIED FOR 
EXEMPTION FROM THE REQUIREMENTS OF SECTION 12 (1) OF 
THE IMMIGRATION CONTROL ORDINANCE. 

 
1. The Complainant (a Moroccan national) felt aggrieved because the Civil Status 
& Registration Office refused to accept his application for exemption from the 
requirements of Section 12 (1) of the Immigration Control Ordinance. In addition, he 
alleged that the Civil Status & Registration Office had not been helpful, instead their staff 
had been dismissive and rude. 
 
2. During September 2002 the Complainant applied for exemption from the 
requirements of Section 12 (1) of the Immigration Control Ordinance. The purpose of this 
was to avoid the requirement to apply for a residency permit every year. The Civil Status 
& Registration Office refused his application allegedly because they believed that the 
Complainant had only been resident in Gibraltar for six years.  
 
3. The Complainant was told that he needed to submit proof of having received full-
time education whilst in Gibraltar. In addition the Complainant had failed to include his 
birth certificate. The Complainant also alleged that one Clerk had been very rude, 
aggressive and unhelpful whilst dealing with him. 
 
4. The Complainant insisted that he had been residing in Gibraltar for far longer 
than six years. He claimed that he had been in full time education in Gibraltar since 1987, 
however, he was unsure as to how to provide evidence to this effect. The Complainant 
also felt frustrated at the way he had allegedly been treated, especially as the Civil Status 
& Registration Office had not explained to him how to provide them with the information 
they required. 
 
5. The Head of the Civil Status & Registration Office explained to the Ombudsman 
that the application had not been accepted as it had been incomplete.  The Head was 
asked why the Complainant had been told that he needed to be residing in Gibraltar for 
more than six years when the Immigration Control Ordinance 1984 Section 12 stipulated 
that a person of the Complainants description needed to be in Gibraltar for only five years 
in order to be entitled to apply for exemption of Section 12 (1). 
 
6. The Head explained that this must have been a misunderstanding; the reasons for 
refusing the said application pertained to the incompleteness of the information contained 
within the application itself. 
 
7. During the course of his investigation, the Ombudsman visited the Civil Status & 
Registration Office. In a conversation with one of the clerks, he was told that a person 
was only entitled to apply once he or she had been resident for twenty five years; this 
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incorrect information was being passed on to the general public as if it were a fact, when, 
as aforementioned, a person could start applying after five years. 
 
8. Additionally, the actual application form specified that an ID card and a birth 
certificate (amongst other documents) were required, however it did not specify that other 
evidence had to be submitted with the application. Yet the Civil Status & Registration 
Office refused to process the said application without evidence that the Complainant had 
attended school in Gibraltar. 
 
9. Upon inquiry from the Ombudsman, the Immigration Department provided a 
history of the Complainant’s entry and exit from Gibraltar, which showed that the 
Complainant enrolled at the Loretto Convent Private School during 1989.  
 
10. However, the Loretto Convent Private School provided proof that the 
Complainant had in fact been enrolled in January 1987, and had been in full-time 
education ever since. The Ombudsman was concerned at this disparity in information, 
which had a direct influence on the Complainant and his application. 
 
11. The Ombudsman was disappointed with the administrative process in the Civil 
Status & Registration Office which appeared to allow incorrect information to be given to 
the public. The Head was informed of the need for information provided to the public to 
be as clear and helpful as possible. It was also important to ensure verbal information was 
correct, given that at first instance the information provided was usually verbal. 
 
12. The Ombudsman considered the facts before him and stated that Government 
Departments owe a duty of care to the public; this duty incorporates the need for clarity 
and precision when advising or requesting information from individuals. Courtesy and 
good public relations also form part of the duty owed to the general public. 
 
13. The Ombudsman was also concerned about the way the Complainant had been 
treated. The clerk, who the Complainant had specifically complained about, was the same 
officer who had been complained about in other cases (namely cases 347 and 413). The 
Ombudsman felt the need to reiterate that the public service should ensure that their 
assistance and advice to the public should always be friendly and courteous. 
 
14. With this in mind the Ombudsman decided to sustain the complaint. The Civil 
Status & Registration Office should have explained clearly (from the outset) what it was 
that they required in order for the application to be accepted. If such information was 
provided in written form this would go a long way in helping the general public 
understand exactly what was expected from them.  
 
15. The Ombudsman felt it was not acceptable to make individuals go back and 
forth, without knowing exactly what was required from them. This would lead to 
understandable frustration, which could be further aggravated in cases where incorrect 
information was given.  
 
16. The Ombudsman suggested that the Civil Status & Registration Office provide 
clear written advice to requests for information – even if the initial requests were verbal. 
Alternatively (or additionally), informative pamphlets could be made available to the 
public, thus having clear guidelines readily available for anyone who required them. 
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NOT SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/413 
 

COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE 
OVER IT’S REFUSAL TO GRANT A VISITOR’S VISA 

 
1. The Complainant felt aggrieved because the Civil Status & Registration Office 
refused her Moroccan fiancé a visitor’s visa to come to Gibraltar. 
 
2. By letter dated 15th November 2001 the Complainant put her complaint to the 
Head, Civil status & Registration Office. She explained she was a registered Gibraltarian 
and widowed since October 1989. She said she had got engaged to a Moroccan National, 
who worked as a civil servant. After a two-year relationship they had decided to get 
married in Gibraltar. She explained in her letter that she booked a wedding date at the 
Civil Status & Registration Office, but that two weeks before the event, when she went to 
the said Office to enquire about the procedure to follow to obtain a visitor’s visa for her 
fiancé, she was allegedly told by the HEO at the Office, that she (the Complainant) could 
not get married here in Gibraltar because her fiancé was not an EEC National. The 
Complainant said she felt aggrieved at the way the HEO had spoken to her. She also 
alleged that she was told that a person earning 3,000 Dirhams would be entitled to apply 
for a visa. Her fiancé, at the time of writing this report, was in receipt of 2,600 Dirhams, 
400 Dirhams short (which is just over £21), but the Complainant alleged she was told that 
this small difference could be overlooked. When the Complainant’s fiancée allegedly 
approached the British Consulate in Casablanca they accepted his passport, together with 
700 Dirhams. The Complainant’s fiancée subsequently had his passport returned to him, 
which now allegedly had a red stamp on it prohibiting him from ever applying for a visa 
to enter Gibraltar. The 700 Dirhams were also allegedly never returned. 
 
3. By letter dated 20th November 2001, the Head of Civil Status & Registration 
Office explained to the Complainant that since her fiancée was a Moroccan National, he 
would need a visa in order to enter Gibraltar. The Head explained that the issuing of visas 
was not normally authorised when the purpose of entry was to marry a resident and to 
remain in Gibraltar. He said that these cases would be considered on their individual 
merits. The Head informed the Complainant that if they decided to marry outside 
Gibraltar they would have to approach the British Consular Authorities in the country 
where the marriage was to take place, there she would be advised of the formalities to be 
followed. The Head concluded his letter by pointing out that any subsequent requests for 
her husband to enter Gibraltar to take up residence with her should be put in writing to 
Government, which would then take into account all factors and circumstances on which 
it would have to be satisfied. These would include Government being satisfied that the 
marriage was valid in law and that the relationship was genuine. They would also have to 
satisfy other requirements, such as having a place in which to live, and that the resident, 
in this case the Complainant, had the resources to maintain her spouse without recourse 
to public funds. 
 
4. In answer to another letter from the Complainant seeking further clarification, the 
Head again explained that the issuing of visas for the purpose of entering Gibraltar as a 
visitor was discretionary and each and every application was considered on the individual 
merits in the light of all available information. The Head informed the Complainant that 
the information obtained from the British Consulate General in Casablanca revealed that 
the Complainant’s fiancée was on extremely low salary in Casablanca, had not provided 
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evidence of other funds, and had allegedly indicated that it was not his intention to return 
to Morocco.  
 
 
5. The Head concluded that given the fact that the Complainant had made previous 
representations primarily to enable her boyfriend to enter Gibraltar to get married and to 
stay in Gibraltar and taking into account all the information which had been provided in 
support of the application, he (the Head) was not satisfied that a genuine visit was 
intended and was therefore unable to accede to the Complainant’s request to approve the 
application for a visitor’s visa. Upon receiving this final communication, the 
Complainant lodged her complaint with the Ombudsman. 
 
6. The Ombudsman met with the Civil Status & Registration Office Head and he 
explained in detail the issues surrounding Government’s visa Policy. The case in question 
posed some serious difficulties because the Complainant’s fiancée was a young man of 
33 years and he was currently on an extremely low salary. This, for obvious reasons, 
effectively placed the Complainant’s fiancée high on the list of persons who were 
unlikely to leave Gibraltar once they arrived. Hence, the Complainant’s fiancée would 
not have satisfied Governments requirements even if he had not been engaged to the 
Complainant, and was only visiting Gibraltar as a tourist. 
 
7. The Ombudsman reiterated in this report what he had stated in previous cases 
which dealt with complaints similar to this one. In other similar cases he had pointed out 
that the granting or otherwise of a temporary visitor’s visa was a discretionary matter 
which did not, strictly speaking, come within his (the Ombudsman’s) ambit to challenge. 
The Ombudsman was not an appeals procedure in a case such as this. However, having 
stated the above, the Ombudsman pointed out that the administrative procedures leading 
to the actual granting or refusal (in this case the refusal) of a visitor’s visa did come 
within his jurisdiction, and this had to be investigated. In view of this he felt it pertinent 
that the following administrative matters involving this case be looked into. 
 
8. The Head was asked by the Ombudsman to consider different methods that could 
potentially allow the Complainant’s fiancée to visit Gibraltar. One method suggested was 
to interview the Complainant so as to obtain a guarantee from her that her fiancée would 
leave Gibraltar once his visa run out. The Head declined to do this as he felt he only had 
to look at Government’s criteria and when applying the said criteria the Complainant’s 
fiancée simply failed to meet the requirements for the reasons already explained. 
 
9. The Head was also asked to look at ‘security’ monies (in the form of Bonds) 
owned by persons applying for visas. This would have been done in order that the visa 
bearer would have had an incentive to return to his or her place of origin. The Head 
pointed out the practical difficulties in requiring every visa applicant to deposit funds 
whenever they applied to visit Gibraltar. He was also asked why persons who exceeded 
their visa permits were not simply deported. The Head highlighted that deportation was a 
complicated affair. In such cases it would be necessary to approach the Magistrate Courts 
or the Governor himself so as to apply for a Deportation Order. The Head pointed out 
that in this case prevention was better than cure: in other words, rather than waiting for a 
problem to emerge, it was better to avoid it in the first place. 
 
10. With regard to the complaint levelled at the Department’s HEO because of her 
alleged rude and/or curt manners towards the Complainant, the Ombudsman was, as in 
previous occasions, unable to reconcile the conflicting versions. However, given that this 
was not the first time he had received complaints against this particular HEO for her 
alleged objectionable way when dealing with members of the public, he felt he had to 
give this matter a mention in his report. The Ombudsman said it would be the Head’s 
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responsibility to ensure that his staff treated the general public at all times in a helpful 
and courteous manner. 
 
11. The Ombudsman was concerned at the lack of legislation surrounding the issuing 
of visas. It appeared that in place of statutory authorities, there were unwritten 
Government policies being applied. The Ombudsman recommended that the Head of the 
Civil Status & Registration Office consider producing a comprehensive pamphlet 
outlining Government policies. In this way, despite the lack of clear legislation, it would 
be possible for the public at large to ascertain exactly what could or could not be 
expected from the Civil Status & Registration Office. As a result there would probably be 
less frustration and resentment at the lack of clear direction. The public would also be 
spared the arduous task of writing to the department, asking for information and filling in 
unnecessary forms, only to be denied a visa in the end. 
 
12. The Ombudsman was of the opinion that the Civil Status & Registration Office 
had not incurred in any maladministration. However he expressed the view that given the 
complexity of the issue which had prompted the complaint (the granting of a visitor’s 
visa) the department should consider producing an explanatory leaflet so that applicants 
may know what rules and policies apply. This explanatory leaflet or booklet would 
provide a clear guidance to the general public and would avoid much chagrin and reduce 
the number of complaints made against the department. 

 
 

CASE SUSTAINED 
NO RECOMMENDATIONS WARRANTED OR APPROPRIATE 

 
CS/461 

 
COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE 
FOR NOT GIVING ANY REASONS FOR ITS REFUSAL TO GRANT THE 
COMPLAINANT’S SON BRITISH DEPENDANT TERRITORIES CITIZENSHIP 
 
1. The Complainant, a Moroccan national alleged that the Civil Status and 
Registration Office (the CSRO) had refused his application to register his son as a British 
Dependant Territories Citizen (BDTC) without giving him a substantive explanation for 
the refusal. 
 
2. The subject matter of this complaint was already once investigated by the 
Ombudsman (see report 330). The Ombudsman decided to reopen his investigation when 
the Complainant pointed out that he had supplied the CSRO with sufficient information 
to establish that his son had been in Gibraltar for the first ten years of his life, and yet his 
application had been denied with no explanations given. 
 
Summary of the facts as set out in C/S 330. 
 
3. The Complainant’s son, (the Son) was born in Gibraltar on 7 July 1988. Both of 
his parents were Moroccan nationals and resident in Gibraltar at the time of his birth. The 
Complainant alleged that he had been attempting to apply for the registration of his Son 
as a BDTC ever since February 1999, but, he claimed, his application form had never 
been accepted.  It was explained to the Complainant that his son’s eligibility to apply for 
BDTC depended on his proving that the Son had been in Gibraltar for the first ten years 
of his life not being absent for more than ninety days in any one year. 
 
4. The Complainant gathered the evidence available and submitted it to the CSRO 
but the application was denied with no explanations given. 
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5. In order to be entitled to what was then British Dependant Territories Citizenship 
the Complainant had to show that the Son had been born in Gibraltar and prove on the 
balance of probabilities that he had resided in Gibraltar for the first ten years of his life, 
not having left the jurisdiction for over 90 days in any one year.  
 
 
Legislation 
 
Section 15(4) of the British Nationality Act 1981 (“the Act”). 

 

“A person born in a dependent territory after commencement who is not a British 

Dependant Territory citizen by virtue of subsection (1) or (2) shall be entitled, on 

an application for his registration as a British Dependant Territory citizen made 

at any time after he has attained the age of 10 years, to be registered as such 

citizen if, as regards each of the first ten years of that person’s life, the number of 

days on which he was absent from that territory in that year does not exceed 90” 

 
6. Only after satisfying the provision of this section would he be entitled on 
application to become a BDTC. 
 
7. The CSRO considered the evidence supplied by the Complainant and came to the 
conclusion that the burden of proof had not been satisfied. The Ombudsman declared that 
he would not comment on the actual decision however he did object to the fact that the 
Complainant had not been given a reason for the refusal. The laws of natural justice, 
explained the Ombudsman, demanded that the Complainant be informed why his 
application was denied and these laws had been breached. 
 
8. The Ombudsman accepted that the Son may not have satisfied the statutory 
requirements for entitlement to BDTC. However, the Complainant should have been 
informed why this was the case. The Ombudsman was of the opinion that the CSRO 
should rectify its oversight by writing to the Complainant informing him of the reasons 
for the failure of his application. The Ombudsman suggested that in the future, applicants 
whose applications for nationality had not been accepted should be given a substantive 
explanation for this failure. With these words the Ombudsman closed the report. 

 
 

CASE NOT SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/478 
 

COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE 
FOR REFUSING TO GRANT THE COMPLAINANT EXEMPTION FROM 
SECTION 12 (1) OF THE IMMIGRATION CONTROL ORDINANCE 
 
1. The Complainant was an Indian National who had been residing in Gibraltar for 
over thirty years. She felt aggrieved because despite having worked in Gibraltar for all 
this time, and owning her own flat, the Civil Status and Registration Office (‘CS&RO’) 
had refused her application for naturalisation as a British Dependent Territories citizen. 
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2. The Complainant arrived in Gibraltar on 6th April 1972, since then she had been 
working and living in Gibraltar. At the time of writing this report the Complainant was in 
part-time employment as a cleaner and co-owned a flat with her nephew – a 4RKB. The 
Complainant had been living in Gibraltar for over thirty years and apparently no longer 
had close relatives living in India. 
 
3. The Complainant originally applied for exemption from immigration restrictions 
(so as to become naturalised) on 26th May 1999, and again on 6th August 1999. By way of 
letter dated 7th November 2000 the CS&RO informed the Complainant that her 
application had failed. The Governor of Gibraltar had decided not to exempt the 
Complainant from immigration restrictions. 
 
4. The Complainant wrote to the CS&RO on 15th November 2001 asking that they 
reconsider her application. She highlighted the fact that she was a home-owner (and had 
paid off her entire mortgage), she had been in Gibraltar for over thirty years and she had 
no family ties in India. Additionally she explained that she would soon be retiring in 
Gibraltar and had no intention of returning to India. She also informed the CS&RO that at 
sixty she would be in receipt of a state old age pension and that she intended to continue 
working. Finally, the Complainant stated that she had lived and worked in Gibraltar for 
over half of her live, yet she was unable to enjoy some rights that Gibraltarians had (i.e. 
visiting Spain). 
 
5. The CS&RO replied by way of letter dated 12th December 2001. The CS&RO 
explained, ‘Gibraltar’s size and limited resources combined with past and emerging 
trends has resulted in the development and longstanding application of criteria against 
which applications for exemption have to be assessed in addition to ensuring that the 
statutory requirements for subsequent naturalisation would be satisfied’. 
 
6. The pertinent aspects of the criterion, as explained in the letter, consisted of the 
following: 
 

• The extent to which applicant may (or may not) become a burden on public 
funds. 

 
• The applicants commitment to Gibraltar, i.e. 

 
1. Investment 
2. Ownership of accommodation 
3. Integration into the Community 

 
• The element of commitment is not assessed on the basis of length of residence 

alone. 
 
 
7. The Ombudsman agreed that immigration policy should be applied in the light of 
‘public interest’. He also agreed that a naturalisation applicant should be able to prove 
that they would not be a burden on public funds before being considered for 
naturalisation. 
 
8. The Ombudsman was unsure as to what the CS&RO meant by an applicant 
having to be an ‘investor’ in Gibraltar. The Complainant had invested over thirty years of 
her life in Gibraltar. She had invested materially by buying an apartment in Gibraltar – 
and having paid the bank mortgage in full. Furthermore, as the Complainant was (and 
still is) unable to visit Spain (and did not frequently visit India) most of her earnings have 
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been re-invested in Gibraltar – additionally she has been contributing to a pension fund, 
again in Gibraltar. 
 
9. The Ombudsman was also unsure as to what was meant by ‘integration into the 
community’. The Complainant spoke fluent English, was a cleaner for a local church and 
had a sound knowledge of Gibraltar’s history and currant international situation. 
Additionally, the Complainant appeared to be fully integrated into Gibraltar’s Hindu 
community. The Ombudsman could not imagine what else could reasonably be expected 
from the Complainant so as to satisfy this part of the above criteria. 
 
10. Nevertheless, the Ombudsman accepted that the CS&RO had not turned down 
the Complainant’s application. The CS&RO referred all applications to the Governor of 
Gibraltar and it was he who took decisions in relation to applications. However, the 
CS&RO was the forum through which to apply, it also acted as the intermediary between 
applicants and the Governor. It was the CS&RO who owed applicants a duty of care 
which required them to explain the reasoning behind decisions taken by the Governor. 
 
11. The Ombudsman could not say that the CS&RO actions amounted to 
maladministration. It was the Governor of Gibraltar to whom naturalisation cases were 
referred to and it was he who applied his personal discretion when deciding whether or 
not to approve a given application; albeit on the information and reports provided by the 
CS&RO. 
 
12. The CS&RO’s letter dated 12th December 2001 was confusing as it stated that the 
Complainant did not satisfy the criteria, but upon analysis of the criteria being used there 
was no apparent reason for the failure of her application. 
 
13. The reasoning given to the Complainant had been poor and vague; it appeared to 
the Complainant that the letter implied that unless an applicant was a wealthy individual 
capable of ‘investing’ in Gibraltar to a considerable extent, naturalisation applications 
would not be granted – the Ombudsman agreed that this was the impression the CS&RO 
had given. Maladministration had not been sustained but serious views were expressed in 
relation to the poor explanation given to the Complainant; with these words the 
Ombudsman closed the case. 
 
14. The CS&RO subsequently informed the Ombudsman that Government would 
shortly be considering a new batch of applications from applicants who owned a property 
but were not self-employed, as was the case with the Complainant. 
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CASE SUSTAINED 
NO RECOMMENDATION MADE BUT SERIOUS VIEWS EXPRESSED 

 
C/S 487 

 
COMPLAINT AGAINST THE CIVIL STATUS & REGISTRATION OFFICE 
FOR BREACH OF DUTY TOWARDS THE COMPLAINANT 
 
1. The Complainant alleged that she went to the Civil Status & Registration Office 
(the CSRO) on two occasions in order to apply for the registration of her daughters as 
British Dependent Territories citizens (BDTc), now known as British Overseas 
Territories citizens, and on both occasions her application form was allegedly not 
accepted by the counter clerk because her daughters did not satisfy the statutory criteria 
for registration. The Ombudsman noted that this was the second complaint made by this 
Complainant against the CSRO. Early in January 2000 she complained that she had been 
waiting for six years for her daughters to be granted a residency permit and a civilian 
registration card, which complaint was sustained. (C/S 74). 
 
2. The Complainant was a Moroccan national whose three daughters were born in 
Gibraltar in December 1989, November 1991 and December 1993 respectively. Her 
marriage broke down and in July 1994 she returned to Morocco with her husband and 
daughters in order to sort out her marriage problems. The Complainant alleged that once 
in Morocco her husband did not allow the daughters to return to Gibraltar and she had to 
return on her own in order not to lose her job. This was the situation until 3 April 1995 
when the husband finally allowed the girls to return. On 19 January 1997 the couple 
decided to get a divorce and the Complainant went to Morocco with the girls to sort out 
the matter. When the divorce was finally granted the Complainant was allegedly told that 
custody had been given jointly to her husband and to her mother and not to her. The 
Complainant explained that in the circumstances, she had no choice but to return to 
Gibraltar without her daughters. Over a year later however, she learnt that her former 
husband had lied to her and that custody had been granted to her. She returned to 
Morocco for her daughters and they all arrived in Gibraltar on 13 August 1998, where 
they have been residing ever since. 
 
3. On 11 October 2000, the Complainant went to the CSRO in order to apply for the 
registration of her two daughters as British Dependent Territories citizens. She was given 
an application form which she duly filled in. On returning to hand in the application 
form, the counter clerk allegedly refused to accept it, saying that since her daughters had 
been away from Gibraltar for far too long, they were not entitled to be so registered. 
Some time later she went to the CSRO once again this time with a friend, in order to try 
to apply but the same thing happened. The Complainant alleged that her application was 
dismissed out of hand without it even having been accepted for consideration. 
 
4. For its part the CSRO explained that Government policy used to be that 
Moroccan children born in Gibraltar could only reside here if both parents were resident 
in Gibraltar. When the Complainant applied for a permit of residence for her daughters 
after her husband left, the application was originally refused by the Immigration 
Department in line with Government policy at the time. On appeal however, the Chief 
Minister decided that since the children found themselves outside the policy through no 
fault of their own, the permits should be renewed. 
 
5. The CSRO alleged that even though the girls left Gibraltar in January 1997, the 
Complainant applied for a visitor’s visa for them to visit during the summer of that year. 
In the summer of 1998 a visitor’s visa was issued for the girls and another one in 
September 1999 when they finally came back permanently. The CSRO also alleged that 

 26



after their father left, the girls were looked after by the Complainant's mother who was 
working in Gibraltar at the time. In 1997 however, the grandmother had to return to 
Morocco to look after a sick relative. The Complainant could not look after her children 
on her own and sent them back to Morocco with her mother. When she applied for a visa 
for them in 1999 the reasons given were that she now had a different job, her children 
were a little older and would be in full time education. She would therefore have no 
problem in looking after them properly. 
 
6. The CSRO denied vehemently that it had refused to accept the Complainant’s 
applications. It confirmed that the Complainant had enquired twice about the possibility 
of registering her daughters as BDTc’s however; there was no record of her attempting to 
lodge an application. The CSRO recalled that a friend of the Complainant’s had 
telephoned them on her behalf and later accompanied her to their offices. In that instance 
they (the CSRO) explained to the Complainant and her friend that since the children had 
been absent from Gibraltar for considerably longer than the stipulated 90 days as regards 
some of those first 10 years of their lives, the entitlement provisions of Section 15(4) did 
not apply. However, the Complainant and her friend were advised that applications could 
be lodged under the discretionary provisions of the British Nationality Act 1981 (BNA) 
namely section 17(1). The CSRO explained to the Ombudsman that the Complainant 
never actually applied for registration under section 15(4) because as described above, 
she was fully aware of the fact that the CSRO knew the real reason why the girls had 
been absent from Gibraltar in excess of the stipulated period and also because she could 
not obtain the necessary certificate of residence from the Immigration Department. For 
some unknown reason she also never applied under the discretionary provisions of 
section 17(1). 
 
7. The Ombudsman opened his investigation by pointing out that applications 
for naturalisation are considered and accepted or rejected by the Governor. In the absence 
of a personal interview with the Governor or his office, it is therefore crucial for the 
applicant that the application form be as comprehensive as possible and that it contains 
all the information that will enable the Governor to come to an informed and fair 
decision. This said, the Ombudsman further pointed out that his role in this matter was 
only to assess whether the CSRO had given the Complainant all of the information 
necessary for her to submit an application containing all the information required by the 
BNA and is in no way concerned with the actual facts as to the reasons why the girls 
were out of Gibraltar. 
 
Statutory Provisions 
 
British Nationality Act 1981. Section 15(4)  
 

“A person born in an overseas territory after commencement who is not a British 
Dependent Territories citizen by virtue of subsection (1) or (2) shall be entitled 
on an application for his registration as a British Overseas Territories citizen 
made at any time after he has attained ten years, to be registered as such a 
citizen, if as regards each of the first ten years of that person’s life, the number of 
days on which he was absent from that territory in that year does not exceed 90”. 
 

Section 15(7) 
 

“If in the special circumstances of any particular case the Secretary of State 
thinks fit, he may for the purposes of subsection 4 treat the person to whom the 
application relates as fulfilling the requirements specified in that subsection 
although, as regards any one or more of the first ten years of that person’s life, 
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the number of days on which he was absent from the dependent territory there 
mentioned in that year or each of the years exceeds 90”.  
 

8. Sections 3(4) and 3(7) BNA 1981 parallel the provisions of ss15(4) and 15(7) 
with regard to minors born in the United Kingdom. The application form for registration 
under section 3(4) (the UK application Form) contains a section 9a, which asks the 
applicant for the full address of all of his places of residence during the first ten years of 
his life. Section 9b asks him to give details of all absences from the UK during that 
period and 9c explains that if his absences from the UK during the first ten year period 
exceed the statutory ninety days he should explain whether there are any special 
circumstances “which it is felt the Home Secretary should take into account when 
considering the application”. 
 
9. On examining the application form filled in by the Complainant (form MN2), the 
Ombudsman noted that section 8 of the application form asked the applicant to list all of 
the addresses in which he/she had ever lived in the overseas territory concerned. It then 
asked him to detail all of his/her absences from that territory during his period of 
residency there. This part of the section was crucial in order to determine whether the 
applicant met the provisions of section 15(4) BNA. Inset in the application form was also 
an explanatory note giving details of the documents to be attached to the application. The 
explanatory note was headed “Documents produced under section 15(4) BNA 1981” and 
it required the applicant to supply copies of various specified documents. Neither the 
application form nor the inset required the applicant to specify whether the minor’s 
absence from the territory if any, could be justified by any special circumstances as set 
out in section 15(7) BNA 1981. 
 
10. The Ombudsman pointed out that the Complainant had applied for the 
registration of her daughters as BDTc’s on the basis of the provisions of sections 15(4) 
and 15(7) BNA 1981. The daughters did not satisfy the requirements of s15(4) however, 
the Complainant claimed that the girls’ absence from Gibraltar was justifiable by special 
circumstances. The Ombudsman wondered why there was no section such as 9c in the 
overseas application form. 
 
11. The CSRO explained to the Ombudsman that in matters of nationality it is 
subordinate to the jurisdiction of the Home Office in London from which it receives 
instructions as to what form applies to what application. It further explained that 
instructions as to documents that have to be handed in together with the application are 
contained in guides supplied together with the form.  
 
12. The instructions given by the Home Office to the CSRO state that “where it will 
be necessary, for the dependent territory concerned to exercise discretion, a full 
explanation of the reasons why the absences were in excess of 90 days in any one year 
should be included with the application form.” This was precisely the Complainant's 
situation. However the application form which the CSRO was instructed to use in such 
situations, referred to in the consular form as MN2, does not ask the applicant to state 
whether there are any special circumstances justifying the minor’s absence from the 
overseas territory, as does the parallel application form used by minor’s born in the UK. 
When considering the application the Governor therefore does not have before him any 
information that would allow him to exercise in favour of the applicant, the discretion 
invested in him by the statute. This anomaly could potentially be the cause of serious 
injustice and had to be corrected as a matter of urgency. 
 
13. The Ombudsman pointed out that since the Home Office instructions did 
require a “full explanation” from applicants such as the Complainant, the CSRO 
should remedy the stated anomaly immediately and amend the inset to include the 
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requirement that in cases such as the Complainant’s a full explanation of the reasons why 
the absences were in excess of 90 days in any one year should be included with the 
application form. The Ombudsman stated that he would also contact the UK 
Parliamentary Ombudsman regarding the matter of the application form. With these 
words the Ombudsman closed the report. 
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EDUCATION & TRAINING DEPARTMENT – (Pages 30 – 32) 
 

 
CASE SUSTAINED 

NO RECOMMENDATION MADE OR WARRANTED 
 

CS/396 
 

COMPLAINT AGAINST THE DEPARTMENT OF EDUCATION & TRAINING 
FOR NOT COMMUNICATING TO THE COMPLAINANT THE GROUNDS FOR 
THE REJECTION OF HIS APPLICATION FOR A DISCRETIONARY 
SCHOLARSHIP 
 
1. The Complainant approached the Ombudsman complaining against the 
Department of Education & Training (the Department). He explained that he had been 
denied a discretionary scholarship to carry out postgraduate studies and he alleged that at 
no time was he given a substantive reason saying why his application had been 
unsuccessful. 
 
2. In August 2001, the Complainant applied to the Department for a Gibraltar 
Government scholarship to do a postgraduate degree in Business Information 
Technology. His application was rejected on the grounds that scholarships for 
postgraduate degrees were only granted to students who had been awarded a 2:1 
undergraduate degree grading and the Complainant had been awarded a 2:2 degree. The 
Complainant accepted the rejection and made arrangements for private funding. In 
November of that same year, he heard of a colleague with a 2:2 degree who had been 
awarded a scholarship on appeal. Thinking that the criteria might have changed he 
decided to appeal himself. He wrote to the Department in January 2002 asking for his 
own application to be reopened. The Complainant was requested to bring in various 
documents including his course documentation for the Department’s consideration. The 
application was passed on to the Scholarship Awards Committee (the Committee), which 
advised the Department that its original recommendation should stand. The Complainant 
was then told verbally that his application could not be re-evaluated because of his first 
degree grading. This response did not satisfy the Complainant who as mentioned above 
knew of at least one person whose first degree grading was the same as his and his 
application was accepted on appeal.  
 
3. In mid-August 2002, he went to the Department seeking answers from the 
Education Adviser. It was unfortunate for the Complainant that the Education Adviser 
who had been dealing with his case had left the Department and his substitute was new in 
the post. He was therefore seen by somebody else who did not normally deal with the 
matters in question and who could not give him the answers he was seeking. He was 
apparently advised to write asking for clarification. The Complainant wrote to the 
Director of Education mentioning the matter of the colleague but not giving a name and 
requesting a meeting with him. What he wanted to know was why his colleague’s 
application had been accepted and not his. In its answer, the Department admitted that 
various documents that had been misplaced had not been located but that this would not 
alter the decision of the Scholarship Awards Committee that he not be awarded a 
scholarship. It also repeated that he had not satisfied the criteria relating to the first 
degree grading and said that the Committee had been unable to recommend that he be 
awarded a scholarship.  
 
4. The question faced by the Ombudsman was did the Education Department state 
the grounds on which it based its decision by indicating clearly the relevant facts? The 
Department explained that the main reason for the Scholarship Awards Committee’s 
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decision not to recommend that the Complainant be granted a scholarship was the matter 
of his first degree grading and it was not disputed that the Complainant had been told 
more than once that his failure to obtain a 2:1 was the reason for his rejection. The 
Complainant agreed that this was the case but explained that what had really concerned 
him had been the apparent discrimination between himself and a colleague and at no time 
was it explained to him why the Minister of Education might exercise his discretion on 
behalf of one applicant with a 2:2 degree and not on behalf of another with the same first 
degree grading. 
 
5. The Public Services Ombudsman Ordinance gives the Ombudsman the 
jurisdiction to investigate maladministration in Government departments or agencies. 
Since maladministration has never been legally defined by an English court the 
Ombudsman has looked to parallel jurisdictions for any such definition, which would 
have persuasive authority in Gibraltar. The Maastricht Treaty established the office of 
European Ombudsman to fight maladministration in the activities of Community 
institutions vis-à-vis European citizens. The newly appointed European Ombudsman 
drafted a Code of Good Administrative Behaviour that is addressed to European citizens 
and their civil servants. It informs the citizen what rights they should expect from the 
administration and also informs civil servants what principles they should observe in their 
activities. Article 18 of the Code says as follows: 

 
1. Every decision of the Institution which may adversely affect the rights or 

interests of a private person shall state the grounds on which it is based 
by indicating clearly the relevant facts and the legal basis of the 
decision. 

 
2. The official shall avoid making decisions which are based on brief or 

vague grounds or which do not contain individual reasoning. 
 

3. If it is not possible, because of the large number of persons concerned by 
similar decisions, to communicate in detail the grounds for the decision 
and where standard replies are therefore made, the official shall 
guarantee that he subsequently provides the citizen who expressly 
requests it with an individual reasoning. 

 
6. The Ombudsman initiated his investigation by noting that the Complainant had 
the absolute right to ask that he be given a substantive reason for the rejection of his 
application. It was therefore up to the Department to satisfy the Ombudsman that it had 
discharged or had tried to discharge this duty to the best that could reasonably have been 
expected in the circumstances of this case. The Department explained to the Ombudsman 
that awards for postgraduate studies are granted to students with good academic track 
records who can contribute to knowledge thereby raising Gibraltar’s profile in academic 
circles. Awards may also be granted to suitable candidates when the subject chosen for 
postgraduate studies is especially relevant to Gibraltar. The rule explained the 
Department, is that candidates who were not awarded a 2:1 for their first degree are not 
awarded a scholarship, however there are exceptions to the rule and the Minister of 
Education has the final discretion. There could be a situation, explained the Department 
where the Minister is advised by representatives of a certain sector of the Gibraltar 
economy that post-graduates in a specified field of study are required. In such a case, the 
Minister might exercise his discretion and award a scholarship to a graduate who does not 
possess the required 2:1. This was the case with the Complainant's colleague who was 
awarded the scholarship notwithstanding his 2:2. When the Complainant first appealed in 
January 2002, his appeal was not accepted because of his first degree grading. This was 
the Committee’s primary reason and this was the reason communicated to the 
Complainant. When he wrote again to the Department in August 2002 he mentioned the 
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colleague who had been awarded the scholarship having a 2:2, however, he did not give a 
name and the Department found it very difficult to give explanations not knowing whom 
the Complainant was referring to.  
 
7. The Department further explained that the Education Adviser who had dealt with 
the Complainant had left the Department in May 2002 and his replacement did not 
commence work until mid-August of that same year. Added to this the second half of the 
month of August was especially busy for the Department. All of these factors put 
together meant that there was nobody in the Department whose job it was to meet the 
Complainant and answer his queries. The Department informed the Ombudsman that 
since then a new procedure had been introduced whereby applicants with questions 
appertaining to their scholarship application put the question in writing to the Department 
and they are guaranteed an answer within twenty-four hours. The Ombudsman also 
expressed his concern at the fact that the course documentation handed in to the 
Department with the Complainant's January 2002 letter was misplaced and it could 
therefore not be known whether the Awards Committee had seen it when it reconsidered 
the application. The Department reassured the Ombudsman that the Committee only 
revisits an application where new information is placed before it. In January 2002 the 
course documentation was the only new information supplied to the Department and 
there was therefore no doubt that it had been seen by the Committee.  
 
8. The Ombudsman listened very carefully to the Department of Education and 
accepted that it had attempted to discharge its duty to the Complainant to the best of its 
ability in the circumstances. The Complainant however had expressed valid concerns to 
the Department and he was never given a proper explanation as to why his colleague was 
granted the scholarship and not him. The Department of Education and Training 
maintained that specific details of discretionary criteria applied to other candidates could 
not be divulged. The Ombudsman accepted this but he felt that the Complainant did have 
a valid reason to feel aggrieved. The Ombudsman expressed his hope that the new system 
introduced by the Department would ensure that in the future all applicants requesting 
reasons for the failure of their application and with any questions relating thereto will 
receive satisfactory answers. With these words, the Ombudsman closed the report. 
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ELDERLY CARE AGENCY – (Pages 33 – 34) 
 
 

CASE NOT SUSTAINED 
 

CS/442 
 

COMPLAINT AGAINST THE ELDERLY CARE AGENCY OVER DELAY IN 
PROCESSING THE COMPLAINANT’S APPLICATION FOR RESIDENCY 

 
1. The Complainant felt aggrieved because she was kept at the King George V 
Mental Hospital (KGV) hospital for over a year as a result of bed shortages at Mount 
Alvernia. 
 
2. The Complainant (an elderly, single lady) had been living in her private flat and 
was being looked after by private nurses and other persons. She was having medical 
problems and was barely eating. This affected her mental health in such a way that she 
was admitted into the KGV shortly afterwards. 
 
3. The Complainant soon recovered and the Psychiatrist carried out an assessment 
which concluded that the Complainant did not suffer from any psychiatric problems. 
However, the assessment revealed that the Complainant could not live alone at her 
previous address. The Occupational Therapist agreed with the Psychiatrist’s conclusion, 
accepting that the Complainant could not live on her own. 
 
4. During January 2002 the Complainant applied to the Elderly Care Agency for a 
place at Mount Alvernia. During the same month her suitability as a candidate for the 
home was assessed. During this time the Complainant had to live in close proximity to 
mental patients. Allegedly some of her personal belongings were stolen. On 21st March 
2002 the Elderly Care Agency wrote to the Complainant explaining that a further 
assessment was required, and during March 2002 the KGV carried out an assessment on 
the patient so as to establish whether Mount Alvernia was suitable to her needs. The 
Complainant received a letter from the Elderly Care Agency manager dated 5th June 
2002. No mention was made about a ‘place’ at Mount Alvernia – instead the 
Complainant was informed that the Board had recommended that she be offered a two-
week placement at Mount Alvernia (again so as to assess her suitability) which was to be 
arranged at a later date. 
 
5. The Complainant heard nothing more from the Agency, so her relatives wrote to 
them on 28th October 2002. The relatives requested an update and informed the Agency’s 
manager that a doctor at St Bernard’s Hospital monitoring the Complainant had told them 
that the environment the Complainant was exposed to was the least suitable, and that her 
family should try and find an alternative to the KGV. The Complainant’s relatives also 
highlighted the Complainant’s worsening depression, as at that point she had been at the 
KGV, waiting for a place at Mount Alvernia, for almost a year. 
 
6. The Agency had not replied to the relative’s letter one month after they had 
written so they approached the Ombudsman. The Ombudsman communicated his 
concerns to the Agency’s manager by way of letter dated 27th November 2002. He then 
requested the manager to write back to him with an update on the case. He also asked for 
the Agency to reply to the relatives’ letter. The Agency’s manager replied to the 
Complainant’s letter on the same day the Ombudsman wrote to her (27th November). She 
explained that the Complainant was 26th on the waiting list.  
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8. As for the two-week respite care, the relatives felt that to return the Complainant 
to the KGV after a two week stay at Mount Alvernia would only serve to destabilise her 
further; so they declined the two-week respite care offer.  
 
9. Additionally, by way of letter dated 15th April 2002, the Ombudsman wrote to 
the Hospital Services Manager inquiring why the Complainant had apparently been 
admitted into the hospital during Christmas 2003 and returned to the KGV; this was 
apparently due to bed shortages. The Complainant and her relatives were also under the 
impression that a bed would be made available to the Complainant at the Geriatric Ward 
as soon as a place became available. The Ombudsman asked for this assurance to be 
confirmed in writing. 
 
10. On 29th April 2003 the Complainant was given a bed in the ‘long-stay’ ward. The 
Hospital Services manager confirmed this with the Ombudsman in her letter dated 25th 
July 2003. The manager confirmed that the Complainant, ‘…will remain there until a bed 
is available for her in the Elderly Care Agency’. 
 
11. The Ombudsman accepted that there was a genuine bed shortage at Mount 
Alvernia, which had been further confounded by the asbestos removal works. The 
Agency was unable to offer the Complainant an alternative to the KGV and this did not 
amount to maladministration. 
 
12. The Ombudsman considered the delay the Complainant and her relatives had 
experienced whilst waiting for written replies to their written inquiries. The Complainant 
had applied during January 2002, when she was first assessed; she had been re-assessed 
for suitability during March 2002 by KGV staff. The Complainant also received a written 
update on 5th June 2003. A further five months later there had been no update from the 
Agency, so the Complainant’s relatives wrote once again; they did not receive a reply 
until the Ombudsman requested from the Agency’s manager that she provide the 
Complainant with one.  
 
13 The Ombudsman highlighted the fact that it was good administrative practice to 
keep members of the public informed. Although there was no further update for the 
Complainant, after waiting five months, the Agency should have written – even if only as 
a public relations exercise.  
 
14. The Ombudsman decided not to sustain the complaint. 
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MINISTRY OF EMPLOYMENT – (Pages 35 – 36) 
 
 

CASE NOT SUSTAINED 
 

CS/438 
 
COMPLAINT AGAINST THE EMPLOYMENT SERVICE FOR NOT 
FOLLOWING UP A COMPLAINT 

 
1. The Complainant felt aggrieved because scaffolding had been erected around her 
communal patio and despite complaining at the Employment Service, Factory Inspectors 
Section, that the area was unsafe nothing appeared to have been done. 
 
2. The Complainant had scaffolding placed around her communal patio for over 
four months. The Complainant was very concerned about the safety procedures being 
exercised around the scaffolding site. On 28th January 2003 the Complainant’s husband 
met with a Health and Safety Inspector. It was during this meeting that the Complainant’s 
concerns pertaining to the safety procedures being exercised by the workers were raised. 
 
3. The complaint focused on the allegation that on many occasions pieces of 
masonry such as pebbles or dust and even large planks of wood fell from the roof (where 
works were ongoing) onto the patio below. Apparently there are many families with 
children within the vicinity of the scaffolding site and these children were at risk of 
sustaining injuries. Additionally, it was alleged that the workers left their tools lying 
about and did not properly clean the area after they had finished working. 
 
4. The Health and Safety Inspector liaised with the Buildings and Works Project 
Manager on Thursday 20th February 2003. The Health and Safety Inspector threatened to 
issue Buildings and Works with a Prohibition Notice; there were twenty eight days within 
which the notice could be challenged, however this proved unnecessary. During the 
weekend, and the following Monday, the problems which had been detected were 
corrected. 
 
5. However, the Complainant was not satisfied and even though she acknowledged 
an improvement, she still believed the area to be dangerous. Although netting had been 
placed around the top level of the scaffolding, the Complainant did not feel that the area 
was clean or safe enough for children to play. In fact, some children had tied crudely 
made swings onto the scaffolding, which appeared to increase their risk of injury. 
 
6. The Ombudsman met with the Factory Inspectors on Friday 28th March 2003. At 
this meeting The Factory Inspectors assisted the Ombudsman in compiling a clear picture 
in respect of any duty owed and the standard of care involved. 
 
7. The pertinent regulations were the Management of Health and Safety at Work 
Regulations 1996. However, as the Factory Inspectors explained, the Regulations were 
not particularly far-reaching as they prescribe the minimum standards required. These 
Regulations do not focus on Public Safety; they concentrate on health and safety in the 
workplace. The regulations aim to safeguard workers at work, as opposed to a member of 
the public affected by such works. The Factory Inspectors added that public safety and 
workers safety issues did occasionally overlap, but they were not to be confused as the 
same. 
 
8. The Factory Inspectors also expressed their concern at the fact that since the 
personnel reshuffle, Buildings and Works had been left without a qualified Health and 
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Safety Officer. They even quoted Section 10 (1) of the said Regulation, which makes it 
mandatory for Departments such as Buildings and Works to have a Health and Safety 
Officer. 
 
9. The Ombudsman noted that the Factory Inspector’s Inspection Report detected 
eight breaches of the Regulations. However, these pertained to waste materials, missing 
scaffold boards, lack of safety netting and improper usage of a ladder. The only benefit to 
the Complainant would be indirect. For example, safety netting was provided for the 
benefit of workers but it also prevented loose tools or other materials from falling onto 
the patio. 
 
10. The Ombudsman concluded that the Factory Inspectors had not incurred in any 
maladministration. They had applied the Regulations to the best of their abilities, and 
Buildings and Works addressed the dangers which had been detected. This was the 
minimum standard and there was no legal obligation to exceed the minimum 
requirements. 
 
11. The Ombudsman also noted that Building and Works had been requesting the 
appointment of a Health and Safety Officer by the Minister for Housing – at the time of 
writing this report the negotiations were still ongoing. During the reshuffle of personnel, 
the Building and Works Health and Safety Officer had been transferred to City Hall, and 
no replacement had been provided for them. The Ombudsman hoped that a Health and 
Safety Officer would soon be appointed. If there had been a Health and Safety Officer 
from the outset it is possible that the Complainant would never have been exposed to so 
many dangers and may not have made a complaint in the first place. With these words the 
Ombudsman closed the case. 
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IMMIGRATION, CIVIL STATUS & REGISTRATION OFFICE &THE 
GIBRALTAR HEALTH AUTHORITY – (Pages 37 – 40) 
 
 

CASE SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/415 
 
COMPLAINT AGAINST THE IMMIGRATION DEPARTMENT FOR DELAY IN 
GRANTING THE COMPLAINANT A RESIDENCE PERMIT, AGAINST THE 
CIVIL STATUS & REGISTRATION DEPARTMENT FOR DELAY IN 
GRANTING HER AN IDENTITY CARD & AGAINST THE GIBRALTAR 
HEALTH AUTHORITY FOR THE WRONGFUL DENIAL OF FREE HEALTH 
CARE 
 
1. The Complainant approached the Ombudsman complaining that the Immigration 
Department had unnecessarily delayed granting her and her family a residence permit. 
She also claimed that the Civil Status & Registration Department had delayed the 
granting of an identity card for herself and her husband and that the Gibraltar Health 
Authority had denied free treatment to her children even though they were fully entitled 
to it. 
 
2. The Complainant, her husband and their three children who are UK nationals had 
been living in Gibraltar for approximately six weeks when the complaint was made. 
 
3. The Complainant had been admitted to a course leading to a Diploma in Nursing 
run on behalf of the Gibraltar Health Authority (the GHA), with whom she had a contract 
and from whom she received a bursary. 
 
4. On 6 September 2002, the Complainant submitted her application for a civilian 
registration and identity card to the Civil Status and Registration Office (the CSRO).  The 
Complainant alleged that her application was accepted initially, then later rejected and 
marked “pending”. She explained that the Immigration Department informed her of this 
decision verbally and the justification given was that students “do not appear in the New 
Mole Rule book” and that she was “not considered to be making a contribution to 
society”. The Complainant was very surprised to hear this since her course included 
clinical practice in the wards at St Bernard’s Hospital. 
 
5. By letter dated 3 October 2002, the Complainant informed the CSRO that not 
having a permit of residence and an identity card placed her in an intolerable position. 
She explained that as from 14 October 2002, she would be treating patients and routinely 
exposing herself and her family to the risk of infection. She added that without these 
documents she was unable to join the Group Practice Medical Scheme at the Primary 
Care Centre (the PCC). The Complainant informed the Ombudsman that in the first week 
of September she had taken two of her children to the PCC where they were refused 
treatment because she did not have an identity card. The Complainant alleged that she 
showed staff at the PCC documents testifying to the fact that she was an employee of the 
GHA but this made no difference. She finally took her children to a private doctor in 
Spain where they received the treatment required. 
 
6. The CSRO explained to the Ombudsman that applications for residency are 
passed on to and processed by the Immigration Department. The CSRO only issues the 
Civilian Registration Card once Immigration has issued the Residency Permit. In the case 
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in question, the matter was held up at the Immigration Department and the CSRO had 
had no choice but to withhold the issuing of the Civilian Registration Card. The 
Immigration Department on its part denied the Complainant's allegation that it had 
informed her verbally that students “do not appear in the New Mole Rule book” and that 
she was “not considered to be making a contribution to society”. It explained to the 
Ombudsman that it does not deal directly with the general public. The public’s only 
interaction with officialdom is the CSRO. The Immigration Department provided the 
Ombudsman with a timeline of the Complainant's application from when it was made 
until the Permit was issued on 25 October 2002. The timeline is reproduced as follows: 

 
Date Remarks 
13.09.02 The application is still registered as pending. 
16.09.02 The application is referred back to CSRO for lacking necessary 

documentation. 
The given address to be checked by Immigration Department. 

27.09.02 No developments. 
15.10.02 No developments. 
25.10.02 Documentary evidence has been provided and the address has been checked. 

The Permit of Residence is issued. 
 
7. What emerges from the above is that according to the Immigration Department, 
the application was referred back to the CSRO and whether by fault of the CSRO or of 
the Complainant it was held up from 16 September 2002 till 25 October 2002. The matter 
of the Complainant's address was also pending for six weeks but this was checked by 
Immigration once it received the application back from the CSRO. 
 
8. The right of residence in Gibraltar by EU nationals is governed by sections 41 
and 43 of the Immigration Control (European Economic Area) Ordinance 2000.  
Section 41 gives the right of residence to “qualified persons” and section 43(1) lists who 
are “qualified persons”. In the application form handed in at the CSRO, the Complainant 
specified her occupation as being a student and her husband at the time was unemployed.  
 
Section 43(1) lists a student as being a “qualified person” but somebody who is 
unemployed is not. Section 43(2)(h) defines who has the right to be registered as a 
“qualified person” by virtue of being a student:  

 
“a student means a person who: 
 
(i) is enrolled at a recognised educational establishment in Gibraltar 

for the principal purpose of following a vocational training 
course; 

(ii) assures the Principal Immigration Officer --- that he has 
sufficient resources to avoid his becoming a burden on the social 
assistance system of Gibraltar; and 

(iii)  is covered by sickness insurance in respect of all risks in 
Gibraltar.” 

 
9. In order to be categorised as a ‘qualified person’ the Complainant had to submit 
to the CSRO documentation proving that she was a student enrolled at a recognised 
educational establishment in Gibraltar with “---sufficient resources to avoid --- becoming 
a burden on the social assistance system of Gibraltar.” Once this documentation was 
submitted the CSRO would pass the application to the Immigration Department who 
would process it and issue the Permit of Residence. The question facing the Ombudsman 
was did the Complainant supply this documentation when required and if so which of the 
two departments was responsible for the delay in processing the application.  
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10. The Ombudsman considered the facts before him and accepted that from the 
evidence provided by the Immigration Department it was evident that the application was 
referred back to the CSRO by the Immigration Department on 16 September 2002. He 
also accepted that the Complainant had provided the required documentation to the 
CSRO soon after it was requested.  
 
11. The complaint was first put to the Ombudsman on 3 October 2002 and on that 
day the Complainant also wrote to the CSRO describing the difficult situation her family 
was in due to the fact that the Residence Permit and the Civilian Registration Card had 
not been issued. The Ombudsman was of the opinion that the Complainant would have 
hardly lodged a complaint against the CSRO if this department had requested that she 
bring in documentation in support of her application and she had not done so. The CSRO 
explained to the Ombudsman that in her application form the Complainant specified that 
she was a student and students have to satisfy the three conditions set out in section 43 of 
the Immigration Control (European Economic Area) Ordinance 2000. If she had applied 
on the basis that she had a contract of employment with the GHA matters would have 
been dealt with much quicker. The Ombudsman rejected this argument, noting that the 
most likely reason for the delay was the fact that during the months of September and 
October 2002 the CSRO had been heavily involved in the preparations for the November 
2002 referendum, however this was no justification for not responding to the 
Complainant’s letter of 3 October 2002 nor was it a justification for not dealing with the 
application in question. The Ombudsman declared that letters from members of the 
public always had to be answered promptly and that applications should be dealt with 
within a reasonable time with the utmost concern for the applicant’s welfare.  
 
12. The Ombudsman then looked at the role of the GHA in this matter. The 
Complainant explained to the Ombudsman that she had applied to be accepted to the 
GHA nursing course from the UK and that the GHA was fully aware of the fact that that 
she was moving to Gibraltar specifically to take part in this course. She complained that 
she was never informed prior to her arrival in Gibraltar that an identity card would be 
needed. She also alleged that she asked the GHA for help with the problem of her not 
being eligible to join the Group Practice Medical Scheme due to her lack of 
documentation and nothing was done for her. She further claimed that when she told her 
lecturers at St Bernard’s Hospital that she would not be able to commence her practice in 
the wards because she had no health cover she was allegedly told that if this was the case 
she would have to leave the course. 
 
13. The GHA knew all along that the new student nurse was not a resident of 
Gibraltar, pointed out the Ombudsman. What emerged from the Complainant's story said 
the Ombudsman was that she was not helped in any way and no arrangements were made 
by the GHA to facilitate her successful integration into her job and society at large. The 
Ombudsman criticised this behaviour and said that the GHA should have done much 
more to help the young student nurse.  
 
14. The GHA responded to the Ombudsman by pointing out that the Complainant 
would have received treatment at the PCC had she explained that she was an employee of 
the GHA and shown the staff at the Centre the relevant documentation. The Complainant 
retorted that she did do this but the staff at the PCC maintained that she needed either a 
civilian registration card or to be paying social security contributions. The GHA referred 
the complaint to the PCC who acknowledged that its staff had erred in refusing to treat 
the Complainant's children. It apologised to the Complainant and explained to the 
Ombudsman that instructions had been given to staff whereby in the future any 
entitlement queries should be referred to a Registration Officer who would assess 
whether or not the applicants would be eligible to free treatment. 
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15. The Ombudsman ruled that the CSRO and the Gibraltar Health Authority had 
committed maladministration. The time that it took for the CSRO to refer the application 
back to the Immigration Department was excessive and the GHA should have taken more 
of an active interest in the Complainant’s predicament. The CSRO also committed 
maladministration by not even acknowledging receipt of the Complainant's letter of 3 
October 2002. The Ombudsman highlighted the manner in which the management of the 
PCC had acted in deciding to review the procedures thus avoiding the need for him to 
make a recommendation. He noted that public bodies should always be prepared to 
review rules and procedures in order to safeguard and improve the quality of service 
provided to the public. With these words, the Ombudsman closed the report. 
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GIBRALTAR HEALTH AUTHORITY – (Pages 41-42) 
 

CASE SUSTAINED 
RECOMMENDATION MADE AND ACCEPTED 

 
CS/453 

 
COMPLAINT AGAINST THE GIBRALTAR HEALTH AUTHORITY FOR THE 
FAILURE OF THE STAFF AT THE PRIMARY CARE CENTRE TO INFORM 
THE COMPLAINANT OF THE PROCEDURE TO BE UNDERTAKEN BY HER 
IN ORDER TO BE ENTITLED TO RECEIVE MEDICAL TREATMENT IN 
GIBRALTAR AND FOR THEIR UNFRIENDLY AND UNHELPFUL 
BEHAVIOUR 
 
1. The Complainant had been living in Gibraltar for approximately three years 
when she approached the Ombudsman. She complained that she had enquired at the 
Primary Care Centre (the PCC) regarding medical treatment for herself and the staff had 
been very unhelpful and unfriendly. 
 
2. The Complainant was a British national who had reached state retirement age. 
She suffered from arthritis and since she needed to take her medication on a daily basis 
she enquired at the PCC regarding the possibility of getting her regular prescriptions from 
a GHA doctor. The Complainant alleged that she had made enquiries from the PCC 
clerks on a number of occasions and she was told that only Gibraltarians could avail 
themselves of the services of the Gibraltar Health Authority (the GHA). The Complainant 
claimed that the counter clerks were very unhelpful, unfriendly and dismissive and as a 
result she had had to arrange to have her medicaments sent over from the UK on a 
monthly basis. Sometimes the parcel did not arrive in time and this was always a cause 
for great concern. At no time, said the Complainant, was she informed of the special 
arrangements that exist between the UK and Gibraltar regarding healthcare for UK 
residents who had reached state retirement age, in Gibraltar and vice versa. 
 
3. The Primary Care Centre Services Manager (the PCC Manager) explained to the 
Ombudsman that EU pensioners, who wish to settle in Gibraltar and access state health 
care without having to pay contributions, must be on the basis of their status as retired 
persons who fall under the provisions of the reciprocal health arrangement between the 
UK and Gibraltar. These provisions are absolute and it is the duty of the PCC staff to 
notify UK pensioners of their right to have their free health care rights exported to 
Gibraltar. PCC staff, explained the PCC Manager, know what these arrangements are and 
in doubt they are instructed to refer the applicant to the administration. The 
Complainant’s matter explained the PCC Manager, never came to her desk so she did not 
know what exactly happened in her case, however, she assumed that the Complainant 
was refused treatment because she could not provide proof of residency or confirmation 
from the UK. 
 
4. Special arrangements on health care exist between the UK and Gibraltar. These 
arrangements apply to persons who are eligible to export their entitlement to free health 
care from the UK, this entitlement being determined by the UK. Any medical treatment, 
which is needed by UK pensioners who live in Gibraltar, is provided by the GHA free of 
charge. These arrangements are reciprocal and have been in force since 1974. 
 
5. The Ombudsman noted that the PCC staff had instructions on how to deal with 
UK pensioners enquiring about registration in Gibraltar. It was evident however that in 
the case of the Complainant the instructions were not carried out. The Complainant 
further complained that the staff at the front desk had been unhelpful, unfriendly and 
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dismissive. The Ombudsman accepted that without the name or description of the staff 
member/s involved or at least the date in which the events complained about took place, 
there was nothing that the PCC administration could do in order to reprimand the staff 
member involved. However the Ombudsman was of the opinion that the PCC could 
become more ‘user friendly’ leaflets giving detailed information on every aspect of PCC 
procedure should be prepared and be made readily available; this would go a long way 
towards ensuring that what happened to the Complainant would not be repeated. 
 
6. The Ombudsman sustained the complaint and recommended that leaflets be made 
available setting out all the information pertaining to the PCC. Having such a leaflet in a 
prominent position at the PCC reception area would both lighten the load from PCC staff 
and also make the system much more attractive and user friendly. With this 
recommendation the Ombudsman closed the report. 
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HOUSING DEPARTMENT – (Pages 43 – 74) 
 
 

CASE SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/294 
 

COMPLAINT AGAINST THE HOUSING AGENCY FOR THE WRONGFUL 
LEVY OF RENT DURING THE 53RD WEEK OF THE YEAR 
 
1. The Complainant approached the Ombudsman complaining that whenever the 
calendar year had fifty-three Mondays the Housing Agency wrongly charged him an 
extra week of rent for his Government flat.  
 
2. The Complainant explained to the Ombudsman that the weekly rent for 
Government flats was calculated by dividing the annual rent by fifty weeks, giving the 
tenant two rent-free weeks, the first being during the summer and the second the week of 
Christmas. Every five or six years however the calendar year has fifty-three Mondays, the 
Complainant explained that as far as he could remember all Governments of Gibraltar 
had not charged rent for this extra week, the reason being that the annual rent for all 
Government flats was divided by fifty, irrespective of the number of weeks in the year. 
The years 1996 and 2001 had had fifty-three Mondays and the Complainant alleged that 
in the fifty third Monday of those two years, Government tenants had been charged rent 
for that fifty-third week. In support of his allegations, the Complainant produced copy of 
a letter from the then Lands and Works Department dated March 1968, in which the 
Complainant was advised that the weekly rent for his apartment was calculated by 
dividing the annual rent by fifty. The Complainant also produced his rent cards for the 
years 1986/87 and 1990/91. In the 1986/87 rent card Monday 29 December 1986 was 
carried forward to the 1987 rental year, resulting in fifty three Mondays in 1987. In that 
year, tenants were given three rent free weeks. Rent was not paid for the weeks starting 
Monday 30 March 1987, Monday 21 December and Monday 28 December 1987. The 
same thing happened in 1990/91. Monday 31 December 1990 was carried forward to the 
1991 rental year, resulting in fifty three Mondays in 1991. In that year, tenants did not 
pay rent for the weeks starting Monday 24 June 1991, Monday 23 December and 
Monday 30 December 1991. The year 1996 had fifty three Mondays. Monday 30 
December 1996 was carried forward to the 1997 rental year, resulting in fifty three rental 
weeks in 1997. That year the Complainant was required to and did pay the extra week but 
when the same thing happened in 2001/02, he left the disputed week outstanding. The 
Ombudsman commenced his investigation by verifying whether the rent for Government 
flats was calculated on an annual basis as claimed by the Complainant. Rent assessors 
from Land Property Services Ltd. confirmed to the Ombudsman that this was indeed the 
case. They explained that the method for establishing the annual rent for a dwelling was 
to multiply the area of the dwelling by the rate per square per annum and dividing the 
resultant annual rent by fifty weeks. At no time had the Complainant ever been advised 
that the method for calculating the annual rent had been changed. 
 
3. Having established that the Complainant's allegations were in fact true, the 
Ombudsman had no option but to conclude that in the rental years 1996/97 and 2001/02 
the Complainant had been over charged. Since the payment for the fifty third week of the 
1996/97 rental year had been made, the Ombudsman suggested that the amount of one 
week should be set-off against his current annual rent. By letter dated 22 March 2002, the 
Housing Agency declared that a refund was not feasible or viable to Government. The 
most that would happen explained the Housing Agency was to avoid a recurrence of this 
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problem arising in the future. On 9 December 2002 the Gibraltar Chronicle carried a 
press release notifying the general public that in the future rent for the ‘anomaly week’ as 
the advert referred to the week in question, would be waived. 
 
4. At the time of writing the problem had been solved although not to the 
Complainant's complete satisfaction. He still had been overcharged for two fifty third 
weeks and as far as Government was concerned this wrong would not be rectified. The 
Ombudsman condemned the refusal by the Housing Agency to set-off the amount that 
had been overpaid against current annual rent and said that the Government should have 
the moral rectitude to recognise that it had been wrong and act accordingly. 
 
5. At this juncture, the Ombudsman decided to insert into his report some details of 
the development of his investigation in order that the facts may speak for themselves. By 
letter dated 22 March 2002 the Housing Manager wrote as follows: 

 
“I would suggest that this extra week that arises every few years is a matter that 
the Government should analyse and decide on: 
 

1. A change in the tenancy agreement. 
 
2. Arranging for 50 weeks rent to be charged each year regardless of the 

Mondays that might fall within the said year.  
 
I will now put the matter to the Minister for his consideration and return to you.” 

 
6. The matter was put to the Minister for Housing who instructed the Housing 
Manager to seek instructions from the Chief Minister. By letter dated 20 May 2002, the 
Housing Manager referred the matter to the Chief Minister for decision. At the end of 
July 2002, the Ombudsman was informed by the Minister for Housing that the matter had 
been referred back to his department by the Chief Minister with no answers given or 
decisions made. Following pressure from the Ombudsman who wanted substantive 
answers he was pointedly informed by letter dated 27 September 2002, that the Ministry 
for Housing and the Chief Minister’s Office had “multiple complex issues to deal with 
every day” and that the complaint would be addressed “with the importance it deserved”.  
 
7. Finally, by letter dated 25 November 2002, thirteen months after the complaint 
was first made, the Principal Housing Officer informed the Ombudsman that the decision 
had been taken to waive in the future any payments resulting from a fifty third week. The 
Ombudsman pointed out that it had taken the Housing Agency thirteen months to come to 
a decision on this simple and straightforward matter. 
 
8. The Ombudsman sustained the complaint in full and declared that the authorities’ 
handling of this case exemplified how a simple matter such as this had been turned into a 
highly complicated problem which had taken over a year to be resolved (the Complainant 
first brought this complaint to the attention of the Ombudsman on 29 October 2001). The 
Ombudsman was certainly not impressed. Bureaucrats seem to forget said the 
Ombudsman that the public administration is there to serve the people and not vice versa. 
Government tenants had overpaid twice since 1996 pointed out the Ombudsman. He 
suggested that the money be returned to the tenants by way of a set-off against future due 
payments. With these words, he closed the report.  
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CASE SUSTAINED 
RECOMMENDATION MADE AND PENDING IMPLEMENTATION 

 
CS/426/435 

 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR FAILING TO 
DISTRIBUTE COMMUNAL SHEDS IN A GOVERNMENT ESTATE 
 
1. This complaint is comprised of two Complainants’ who lodged the same 
complaint against the Housing Department.  
 
2. Complainant 1 wrote to the Housing Department (the Department) requesting she 
be given access to an ex-bin shed so as to store her children’s bicycles. The Department 
agreed that she may use the shed on a communal basis.  
 
3. Complainant 2 also requested usage of an unused bin shed, however she was 
informed that she could not use the shed as the Department was reviewing the situation 
regarding sheds.  
 
4. Both sheds were subsequently taken over by other tenants (without permission), 
who affixed locks to the bin shed doors and refused to use the sheds on a communal 
basis. The Complainants’ felt aggrieved because after reporting the matter, the 
Department neglected to take positive action against the illegal occupation of the sheds. 
 
5. Complainant 1 wrote to the Housing Manager on 6th September 2002 requesting 
the use of a bin shed, she had been advised to apply for a shed whenever one became 
available. A bin shed became available and the Complainant applied. However, after the 
application, a neighbour took possession of the shed (without applying to the 
Department) and placed a lock on the door. The Complainant informed the Department 
and, by way of letter dated 30th October 2002, the Department asked the Complainant for 
the particulars of the tenant who had taken possession of the shed, this was so as to 
inform him that the shed was to be used on a communal basis. 
 
6. Complainant 2 wrote to the Department on 2nd April 2002, requesting that she be 
given a vacant bin shed to convert into a storeroom for her own use. By way of letter 
dated 23rd May 2003 the Department explained to the Complainant that they had received 
similar requests but, because these sheds contained flammable materials they were 
categorised as a fire risk and would not be let. The Complainant wrote again on 10th 
January 2003, she informed the Housing Manager that although she had not been 
allocated an ex bin shed on safety grounds, other tenants had placed locks around these 
sheds and were utilising them for personal use. 
 
7. The Ombudsman met with the Department and they agreed that the fairest 
method of distributing the sheds would be to hold a public ballot for the interested 
tenants. The Sheds were to be vacated by 11th April 2003. 
 
8. On Friday 25th April 2003 the Ombudsman telephoned the Department so as to 
check up on the progress. It transpired that the date (11th April) had been deferred. The 
Ombudsman was disappointed with the fact that the Department had not mentioned this 
before, even though it was perfectly aware of the change – the Department had failed to 
communicate these developments to the Ombudsman. 
 
9. The Department was reluctant to agree on a new date. The Department’s Head of 
Administration wrote to the Ombudsman on 2nd May 2003 explaining that the only action 
taken to inform the tenants had been the placing of a notice on the doors of sheds. The 
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notice stipulated that the sheds needed to be vacated by 11th April 2003, but because this 
deadline could not be met it was deferred until further notice. 
 
10. The Ombudsman noted that the Department had carried out a feasibility survey 
pertaining to the use of sheds. They concluded that all sheds by the cliff face would be 
demolished as they were unsafe. They were also looking into the possibility of 
constructing new sheds to replace existing ones – this was at the design stage. Ex-bin 
sheds were going to be re-allocated by public ballot. It was also decided that the sheds 
would not be let on a communal basis as this could lead to security problems – this was 
decided on the combined initiative of the Department and the Office of the Ombudsman. 
 
11. However, the Ombudsman did not understand why there had been such a delay 
and reluctance to take action against those who had illegally occupied a shed. He pointed 
out that this left other tenants justifiably disillusioned with the Department because, it 
appeared, those who did not follow the correct procedure managed to keep sheds – albeit 
until the new shed vacation deadline was established. Yet, at the time of writing this 
report, no new date had been set by the Department.  
 
12. Individuals who did follow the correct procedure (such as writing to the 
Department) ended up without a shed. One reason for this was the delay in allocating an 
empty shed (and so an opportunistic tenant occupied it) or refusal to allow usage of the 
shed, hence another opportunistic tenant would occupy it too. The Ombudsman further 
highlighted the Ministry for Housing’s reluctance to issue any legal proceedings against 
illegal occupiers of the sheds. 
 
13. The Ombudsman was unsure as to why no legal action had been taken to ensure 
the sheds were vacated, especially when tenants were illegally occupying sheds which 
had been legitimately applied for by others – this was very unfair. This delay meant that 
those tenants who had followed the correct procedure were suffering an injustice because 
of this. From an administrative perspective this was incorrect. Justice must not only be 
done, it must be ‘seen’ to be done. The Department did not appear to take the 
Complainants’ complaint particularly seriously, and were prepared to allow illegal 
occupants to remain in possession of the sheds.  
 
14. The Ombudsman was of the opinion that the Department was efficient in 
evicting residential squatters, yet no action was forthcoming from the Department 
on this issue. The Ombudsman recommended that these illegal occupants should 
be evicted by the Department – even if the sheds were not yet ready to be re-
allocated.  

 
 

CASE SUSTAINED 
RECOMMENDATION MADE AND ACCEPTED 

 
CS/434 

 
COMPLAINT AGAINST THE MINISTRY FOR HOUSING FOR ITS 
NEGLIGENT TREATMENT OF HER APPLICATION FOR HOUSING 
 
1. The Complainant first applied for housing in 1994 when she was nineteen years 
old and the Housing Department (the Department) accepted her application without 
informing her that the minimum age for an applicant was twenty-one. Eight years later 
she was informed by the Department that because she had been under age her application 
had not been processed and that she would have to reapply. She complained to the 
Ombudsman that the Department never informed her that her original complaint was not 
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valid. The eight years she had spent in the waiting list counted for nothing and she now 
had to start the whole process from scratch. At the time of writing this report she was 
nearing the end of the mandatory two years in the prelist (on her re-application). 
 
2. In 1998 the Complainant got married and allegedly she provided the Department 
with a copy of her marriage certificate. Similarly, in February 2001 her son was born and 
she also allegedly provided the Department with a copy of the birth certificate. The 
Complainant clearly remembered speaking to a young male clerk at the counter when she 
handed in her son’s birth certificate. The Complainant alleged that during all these years 
she would make enquiries as to her position on the list at least on a monthly basis and 
when she would point out that her name did not appear on the list, she would be told not 
to worry as everything was in order. In March 2001 still concerned that she could not see 
her name recorded on the Housing List the Complainant went to the Department and 
requested a letter confirming her position in the list. It was at this point that she was told 
that there was no record of her in the database and no file opened in her name. 
 
3. The Complainant wrote a letter of complaint and was given an appointment with 
the Housing Manager. She was informed that the Department had no copies on file 
neither of her marriage certificate nor of her son’s birth certificate and without evidence 
that this first application had somehow been accepted or acknowledged by the 
Department there was nothing that could be done and she would simply have to re-apply. 
 
4. The Complainant had no written evidence that her original application had been 
accepted or acknowledged by the Ministry, however she recalled the clerk whom she 
used to deal with in her visits to the Ministry. The Ombudsman traced the clerk at another 
Government department and asked her whether she could confirm any element of the 
Complainant’s original application. The clerk remembered having dealt with the 
Complainant over the years and she recalled that when she first applied the 
Complainant’s mother was the one who brought the application into the Ministry. She 
also recalled the birth of the Complainant’s son. The Clerk however claimed not to 
remember whether a copy of the son’s birth certificate had been given to the Department 
and she refused to sign a written statement confirming that she recalled dealing with the 
Complainant over the counter on a regular basis. Such a written confirmation would have 
been prima facie evidence of the fact that the Complainant had not been informed that her 
application had not been accepted. Without a written statement from the Clerk, the 
Department refused to backdate the Complainant's application. 
 
5. The Ombudsman opened his investigation by noting that the Department 
accepted that the Complainant had indeed applied for housing when she was nineteen 
years old. Its argument was that since she had been underage, the application was not 
valid. The Ombudsman declared that since there was no doubt that an application had 
been made the onus was on the Department to provide evidence that on receipt of the 
application the applicant had been informed that her application was invalid. If such 
evidence was not forthcoming the correct thing to do would be to backdate the 
Complainant’s July 2001 application to the date of her first application. 
 
6. By letter dated 6 March 2003 the Ombudsman asked the Department what was 
the procedure for processing applications in 1994. With this information he hoped to 
determine whether the procedure in force then had been abided by. The Department 
responded that since the Gibraltar Government only took over the management of the 
Housing Agency in 1997 they could not say what the procedures had been in 1994. It 
reiterated that the Complainant’s application would only be backdated if she provided the 
Department with written evidence that her first application had been acknowledged or 
processed.  
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7. The Ombudsman was unhappy with the Department’s response to this complaint 
noting that at no stage did it provide him with evidence of the fact that the Complainant 
had been informed that she was not yet eligible to apply for housing. As the entity 
dealing with housing applications it had the onus of proving that it had provided the 
applicant with all the relevant information pertaining to her application and this, it had 
failed to do.  
 
8. The Ombudsman sustained the complaint in full and noted the Housing 
Department’s rigidity and failure to acknowledge that, on the balance of probabilities, the 
Complainant’s version of events appeared to be correct. It must be remembered that there 
was a civil servant who at the relevant time worked at the Department who remembered, 
at least part of the Complainant’s story. On the other hand, the Department had 
maintained its entrenched position. 
 
9. The Ombudsman recommended that the Complainant’s application should be 
backdated to the date of her first application given that the Department had failed to 
provide any evidence to counter the Complainant’s contention. With these words he 
closed the report. 

 
 

CASE NOT SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/440 
 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR UNDUE DELAY 
IN OFFERING ACCOMMODATION TO THE COMPLAINANT 
 
1 The Complainant, who was on the top priority list (the A List) to be offered 
suitable, alternative accommodation, complained that she had been waiting for over three 
years for the Housing Department (the Department) to offer her a flat. 
 
2. The Complainant, a single mother with two young children, lived in a dilapidated 
block in the upper town area. Due to the bad state of the building and of her apartment 
she was categorised in the A.  
 
3. In July 2000 she was offered a 3RKB in the Laguna Estate, which she turned 
down saying that it was too small for her family composition. In early 2003 the 
Complainant turned to the Ombudsman complaining that she had been waiting for close 
to three years to be offered another apartment. Seven out of the nine original tenants of 
her building had already been moved out, alleged the Complainant, and whenever she 
went to the Department to enquire about the allocation of an apartment she was told that 
she would be contacted when suitable accommodation became available. 
 
4. In response to the Ombudsman’s inquiry the Department explained that the 
Complainant would be offered a suitable flat when one became available. On 11 April 
2003 the Ombudsman was informed that a flat was expected to become available shortly 
and on 21 May he was told that the flat that had been earmarked for the Complainant was 
in the final stages of refurbishment. On 1 July 2003, in response to a query from the 
Ombudsman, the Department explained that the said flat was in the priority list of the 
Electricity Department for electrical works to be carried out. By letter dated 10 July 2003 
the Gibraltar Electricity Authority explained to the Ombudsman that the flat in question 
was handed in to them on 27 February 2003 and was completed on 3 July 2003. The 
Complainant finally received the keys to the apartment on 18 July 2003. 
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5. The Ombudsman was extremely concerned by the fact that it had taken the 
Department so long to identify an apartment for the Complainant. He accepted however, 
that it was very possible if not probable that the Complainant had not been offered a flat 
before simply because all suitable apartments that had become vacant had had to be 
allocated to other more pressing cases. The Ombudsman pointed out that it took the 
Electricity Authority four months to refurbish the electricity installations of the apartment 
that had been earmarked for the Complainant and hand the keys back to the Department. 
The Electricity Authority explained to the Ombudsman that it employed 13 electricians 
and one mate and with this pool of professionals it had to service all Government 
buildings and departments. It further explained that its clientele was vast and the demand 
for its services was always from ‘urgent’ upward. This being the case the Authority had 
to prioritise to the best of its ability. It had not dealt with the apartment earlier because it 
simply had not had the time or the manpower to do so. 
 
6. By letter dated 23 July 2003 the Department informed the Ombudsman that it 
had written to the Electricity Authority proposing that it consider introducing a proper 
programme in order that works are properly prioritised subject to the demand and taking 
into account resources available. 
 
7. The Ombudsman welcomed this proposal as being a positive development and he 
suggested that if the Electricity Authority was not able to implement such a programme, 
the Ministry for Housing should perhaps consider employing its own electricians within 
the Department of Buildings & Works, thus giving the Department of Buildings & Works 
sole control over all aspects of the refurbishment of apartments, and would allow the 
Ministry to refurbish its housing stock at its own pace, without being held up by outside 
forces. 
 
8. The Ombudsman concluded that it had been unfortunate that the Complainant 
and others like her had had to wait for so long for an allocation; however; he was 
convinced that this was not the result of wilful maladministration by the Housing 
Department. The Department had identified an apartment for the Complainant as soon as 
one became available and had handed it to the Electricity Authority for refurbishment. 
Unfortunately the Authority could not give the required works the necessary priority and 
this had been the cause of a long and unnecessary delay. As stated above the Ombudsman 
suggested that the Ministry for Housing consider employing its own electricians. This 
would give the Ministry complete autonomy over the refurbishment process of its 
housing stock. With this suggestion the Ombudsman closed his report. 

 
 

CASE SUSTAINED  
RECOMMENDATION MADE AND NOT ACCEPTED 

 
CS/441 

 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR FAILING TO 
ASSIST THE COMPLAINANT WITH THE ALLOCATION OF A FLAT AND 
FOR NOT PROVIDING USEFUL AND HELPFUL INFORMATION 
 
1. The Complainant felt aggrieved because after applying for a flat at the Housing 
Department, and providing them with all the information they had requested, they 
subsequently informed her that her housing application had been accepted in error. This 
was because she had not been resident in Gibraltar for three years and she was therefore 
not eligible for housing. Subsequently she bought a flat but soon discovered that she was 
unable to afford the mortgage, she then approached the Housing Department for advice 
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and help. She again felt aggrieved when she was told she would need to sell her home 
before they could provide any assistance. 
 
2. During October 2000 the Complainant submitted an application form for housing 
and it was accepted. At this time the Complainant and her family were living with the 
Complainant’s aunt. This created an overcrowded situation in the flat, which prompted 
the Housing Department to write to the Complainant on 23rd October 2001 and state, 
‘…you are required to contact the Environmental Health Officer…for your present 
situation to be inspected’. Additionally, by way of letter dated 20th March 2001, the 
Complainant was informed that the Medical Advisory Committee (MAC) had made no 
recommendation on her case. Nevertheless, there was no mention of ineligibility due to 
non-residency for three years; instead, in a list of persons being considered by MAC, 
beside the Complainant’s name it read, ‘more information has been requested’. 
 
3. The Complainant reacted to this by returning to the UK and retrieving as many of 
her daughter’s medical records as she could. By way of letter dated 31st July 2001 the 
Complainant received a letter from the Housing Department explaining that the Housing 
Advisory Committee (HAC) had discussed her case but, because of Clause 5(b)(II) of the 
Housing Allocation Scheme (Revised 1994) – pertaining to the three year residency 
prerequisite – no recommendation could be made on her case. 
 
4. In December 2001, due to the overcrowding (which had led to friction between 
the family) they were loaned some monies by relatives, and they bought an apartment. 
However, The Complainant soon realised that they could not afford the mortgage 
payments and approached the Housing Department once again in the hope that they could 
provide her with advice and, if possible, assistance. The Complainant approached the 
Housing Department on at least two occasions. However, on both occasion she was 
allegedly told that they could not help her as she was a property owner. The Complainant 
felt disillusioned as she claimed that the clerk took no notes and did not even request any 
evidence of her financial situation. 
 
5. The Ombudsman noted that at the time of the Complainant’s application – 
October 2000 – there had been a three-year residency prerequisite. However, in February 
2002 this particular law was changed, below we see the old rules, amended by the new. 
 
Prior to February 2002 
 
An applicant must be - 
 
S. 5(b) (ii) permanently resident and have been so for the three years prior to 

application. 
 
Post February 2002 
 
An applicant must be – 
 
S. 5(b) (ii) permanently resident in Gibraltar for one year prior to the application. 

The Housing Allocation Committee may waive this requirement, in cases 
deemed to be exceptional. The opinion of the Committee will be final. 

 
Thus, it would appear that at the time the Complainant submitted her housing application 
(October 2000) the Housing Department had no discretion, and the three year residency 
prerequisite was mandatory. The Ombudsman noted that two months after the 
Complainant had purchased private property she would have been entitled to be on the 
Housing List, as the new rules would have come into effect.  
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6. The Ombudsman considered the history of communication between the 
Complainant and the Housing Department. He noted that the Complainant had applied 
for housing in October 2000. Her application should have been turned down immediately, 
as per legislation at the time. The Ombudsman believed this would have prevented the 
Complainant from raising her hopes and expectations; her hopes for a house were 
unattainable and this should have been explained to her from the outset. 
 
7. The Ombudsman was unsure as to why the Housing Department did not make 
reference to her ineligibility when they wrote to her on 23rd October 2000 – instead they 
told her to contact the Environmental Agency so that the Complainant’s overcrowded 
housing situation could be assessed. The Housing Department also informed the 
Complainant that her case would be submitted to MAC on 5th March 2001. 
 
8. On 20th March 2001 the Housing Department wrote to the Complainant, 
explaining that no recommendation had been made on her case. Additionally, the letter 
did not illustrate the reasoning behind the decision –the Ombudsman reiterated (as he had 
done in various other cases) that this was not a very consumer orientated method of 
communicating decisions to applicants. Nevertheless, the Housing Department requested 
further medical records from the Complainant (relating to psychological reports carried 
out whilst the family lived in UK), so that HAC could also review her case. 
 
9. Even by May 29th 2001 (eight months after her original application) the 
Complainant was still furnishing the Housing Department with medical records. In fact, 
Gibraltar’s own KGV Hospital (psychological section) wrote to the MAC and HAC, the 
Principal Clinical Psychologist concluded his letter by stating, ‘I request that you give 
this case a sympathetic hearing and assist them with the accommodation problem’. 
 
10. The Ombudsman pointed out that only by way of letter dated 31st July 2001 was 
the Complainant finally informed that because of clause 5(b) (ii) of the Housing 
Allocation Scheme (Revised 1994), ‘no recommendation can be made on your case’. The 
Ombudsman could not understand why it had taken ten months to realise the 
Complainant was not eligible.  
 
11. When the Ombudsman met with the Housing Department, they informed him 
that they had referred the Complainant to MAC and HAC, even though she was not 
entitled, and because of this it was felt that they had greatly assisted the Complainant. 
Nevertheless, MAC made no recommendation (and failed to provide an explanation) and 
HAC explained that they could not consider the Complainant’s case because she had not 
been resident for the prescribed three years. 
 
12. The Ombudsman was surprised at the Housing Department’s explanation. The 
only reason the complainant had been referred to both MAC and SAC was because they 
had not realised the Complainant was not eligible and not, as the Housing Department 
later claimed, as a gesture of goodwill. 
 
13. During 2002, when the Complainant purchased her property and later realised 
that she could not pay the mortgage, she sought help and assistance from the Housing 
Department. The Housing Department did not offer her any help or assistance because it 
was Government Policy not to do so unless a person was entitled to a house – which the 
Complainant was not as she was a property owner. Because of this, the Complainant felt 
she was stuck in a terrible situation. The family was suffering severe financial hardship 
and the husband was suffering from depression at the time of writing this report. 
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14. The Ombudsman was very disappointed with the Housing Department over the 
way they had handled the Complainant’s case. They had shown a lack of sensitivity 
towards the Complainant and her entire family (contrary to recommendations made by 
UK and Gibraltarian psychologists). Instead, mistakes were made, hopes were raised and 
the Complainant’s family were very seriously and adversely affected by the Housing 
Department’s mismanagement. 
 
15. The Ombudsman considered whether the Housing Department had properly 
thought through the Complainant’s predicament. They informed the Complainant that 
they could only assist her if she was not a property owner, and they highlighted selling 
her property as one of the options available to her. The Ombudsman felt that to suggest 
this particular course of action before the Housing Department had even considered her 
request could have left the Complainant homeless, or once again having to share 
overcrowded accommodation with her extended family. 
 
16. The Ombudsman believed that the delay of ten months in reaching a conclusion, 
the error of not realising the Complainant was not eligible when she first applied and 
(once she had bought a property) the failure to properly advise a family suffering from 
severe financial hardship (until they sold their property), all amounted to 
maladministration. If the Complainant had sold her property she would have effectively 
become homeless, and would have been in the same situation as when she arrived in 
Gibraltar nearly three years ago. 
 
17. The Ombudsman expressed the view that the Housing Department could adopt a 
more pro-active approach to similar problems brought to their attention. In this case, the 
Housing Department, after having thoroughly assessed the applicant’s financial and 
social situation, could prepare all the necessary paperwork so that once the Complainant 
had sold her apartment there would be no need for her to wait for a flat, or the waiting 
time could be considerably shortened. In either scenario the Housing Department could 
advise the Complainant in respect of the housing situation at any given time. The 
Ombudsman sustained this complaint and made a recommendation that the Housing 
Department should adopt a more pro-active stance when faced with people in such 
similar circumstances. 

 
 

CASE NOT SUSTAINED 
NO RECOMMENDATION(S) MADE 
BUT SERIOUS VIEWS EXPRESSED 

 
CS/451 

 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR ITS REFUSAL 
TO APPROVE AN EXCHANGE FROM THE COMPLAINANT’S CURRENT 
ADDRESS TO AN EMPTY AND DERELICT BUILDING 
 
1. The Complainant approached the Ombudsman complaining that the Housing 
Department (the Department) refused to approve an exchange from the Complainant’s 
current Government address to an empty building situated very close to the Halfway 
House, a woman’s refuge where she was an active committee member. 
 
2. The Complainant, who was the tenant of a Government owned 4RKB, was a 
member of the Committee of the Women in Need charity. The Complainant lived with 
her partner (the Partner) who was employed as a handyman and bodyguard at the 
Halfway House. 
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3. The Complainant identified a Government owned building in the same road as 
the Halfway House (the Empty Premises). The building which was in a very bad state of 
repair consisted of a ground floor that had apparently once been a blacksmith’s and had 
not been used in years and a two bedroom apartment on the first floor. Since she was an 
active committee member of the Halfway House and the Partner’s work required him to 
be available at the shelter at all hours of the day or night the Complainant requested an 
exchange from her current accommodation to the Empty Premises on a self repair basis. 
 
4. The Complainant together with the Chairwoman of the Women in Need charity 
(the Chairwoman) requested the exchange from the Minister for Housing. The 
Complainant and the Chairwoman alleged that the Minister gave his consent subject to 
the Chief Minister’s approval which was forthcoming. The Complainant now had to wait 
for the paperwork to be drawn up by the Housing Manager when she returned from her 
annual leave.  
 
5. Parallel to the meeting with the Minister the request was also put to him in 
writing by letter dated 16 May 2002. In her letter the Chairwoman described the 
circumstances requiring the exchange and proposed that the Complainant give up her 
current post-war tenancy in favour of a self repairing lease of the Empty Premises. 
 
6. On her return from Annual Leave the Housing Manager explained to the Partner 
and the Chairwoman that it was the policy of the Department not to approve exchanges to 
tenants with rental arrears. The Complainant, pointed out the Housing Manager, had such 
arrears. The Partner paid the arrears in full on the spot in order to secure the exchange 
however, by letter dated 8 October 2002 the Housing Manager informed the Complainant 
that since the reason for the exchange was because of the Partner’s work at the Halfway 
House the Housing Allocation Committee (HAC) had decided to refuse the request. The 
reason given was the fact that the Partner had no rights of tenancy at the Complainant’s 
current abode. 
 
7. The Complainant rejected the Department’s explanations for its sudden change of 
position, although as explained later, the actual reason for the Department’s refusal to 
allocate the Empty Premises to the Complainant was the fact that the allocation did not 
meet the family composition. By letter dated 29 November 2002 she clarified to the 
Department that the request for an exchange was made by her and had nothing to do with 
her partner. Her Partner later explained to the Ombudsman that the Complainant’s 
services at the Halfway House were often required at unusual hours. 
 
8. Did the Department commit maladministration by not approving the allocation? 
In the Chairwoman’s first letter requesting the allocation the reason she gave for the 
request was the Partner’s work at the Halfway House. This letter was dated 16 May 2002 
and addressed to the Minister for Housing. A few weeks later she was allegedly given a 
positive answer by the Minister’s secretary. The positive answer remained in effect up 
until October of the same year when the Complainant received a letter from the Housing 
Manager informing her that because her Partner had no tenancy rights in her current 
accommodation the HAC could not accede to her request.  
 
9. Initially on receiving the positive reply from the Minister’s office the 
Complainant had formed the impression that the Minister had personally agreed to the 
allocation. When she received the Housing Manager’s October letter she expressed 
surprise at the fact that the latter could over rule the Minister. In order to clarify the 
matter the Ombudsman asked the Department whether the Minister was consulted prior 
to his decision being revoked. The Department answered that the Minister has no 
authority to approve or disapprove allocations. It explained that on receiving the 
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Complainant’s request the Minister put the matter to the HAC which approved and later 
on receipt of further information withdrew its approval. 
 
10. The Complainant explained to the Ombudsman that her marriage had produced 
two children a son and a daughter and she had joint custody, care and control of the 
children with her former husband. Originally the children had divided their time equally 
between both their parents but eventually due to behavioural problems the son moved in 
permanently with the father. The Complainant claimed to have notified the Department 
of this change in her family composition. 
 
11. The Ombudsman expressed surprise at the fact that considering that the 
Department had known all along that the Partner had no tenancy rights in the 
Complainant’s current apartment; it had nevertheless approved the exchange. The 
Ombudsman also noted that even though the Complainant had been repaying her rental 
arrears in monthly instalments the Partner agreed to pay off the entire sum because he 
and the Complainant had been led to think that the matter of the arrears was the only 
hindrance to the implementation of the transaction. The Ombudsman wondered why the 
exchange was approved in the first place given that the Department already knew that the 
Partner had no tenancy rights in the Complainant’s address. 
 
12. On 10 April 2003 however the reason given to the Ombudsman for the 
revocation was a different one. The Department explained that HAC had approved the 
allocation based on both the Complainant’s family composition at the time and the fact 
that the Empty Premises had been earmarked to be sold. After approval for the allocation 
had been granted and the rental arrears had been paid in full, a letter was received by the 
Department from the Complainant’s former husband informing the Allocation Section 
that the son of the marriage was no longer living with the mother and residing with him. 
In the light of this information HAC revoked its approval. The Complainant was only 
entitled to a 3RKB and the Empty Premises consisted of 4RKB. The Ombudsman 
wondered which of the reasons was correct, given that allegedly (and this was 
corroborated by the Chairwoman) the Department knew that the Complainant’s son did 
not live with her. 
 
13. The Department explained to the Ombudsman the difference between an 
exchange of tenancies and an allocation. An exchange is classified as an exchange 
between two tenants where both parties are in agreement. In an exchange of tenancies, 
there is no restriction on a tenant moving to a bigger apartment What the Complainant 
had requested was to be move to an empty flat. This was an allocation and not an 
exchange. The rules for allocations therefore applied and the policy of the Department 
was not to allocate a flat that is larger than the family’s composition needs. The other 
person allowed to live in the tenancy was the Complainant’s daughter so she was entitled 
to a 3RKB. The Empty Premises was a 4RKB. 
 
14. The Ombudsman accepted the Department’s explanations and declared that if the 
reason for the revocation had been the change in the Complainant’s family composition 
the revocation was justified albeit, that the Department allegedly knew of the 
Complainant’s family composition. The Ombudsman pointed out however, that the 
premises to which the Complainant wanted to move was derelict and had some structural 
defects. It was in the Department’s list of void properties which were not cost effective to 
repair. It was also on the list of houses that was submitted to Government for 
consideration to be sold. Clearly the Empty Premises would no longer be available for 
rent by Government tenants. The Complainant on the other hand was willing to vacate 
her Government 4RKB in favour of this semi derelict building which she would make 
habitable at her own expense. She would also pay rent to the Housing Department. The 
Ombudsman wondered whether it would not have been in the Department’s interest to 
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make an exception to its own rule and to approve the allocation. He concluded that the 
biggest loser in this affair had been the Housing Department.  
 
15. In refusing the allocation the Department had been merely enforcing the rules 
however, the Ombudsman expressed serious views on the Department’s failure to apply 
its rules without looking at the wider implications of its decision. The Ombudsman 
pointed out that the lack of adequate housing is one of the biggest social problems facing 
the people of Gibraltar. In a situation where the demand for housing is far greater than the 
supply the Ombudsman would have thought that the Department would have seen the 
Complainant’s request as a perfect opportunity to add an extra flat to the list of properties 
available for rent. However, the Housing Department applied the rules in a rigid manner 
without considering the benefits of the exchange to the housing stock. The Ombudsman 
recommended that the Housing Allocation Committee should revise this matter. With 
these comments he closed the report. 

 
 

CASE SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/452 
 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR NOT TAKING 
THE COMPLAINANT’S MEDICAL PROBLEMS INTO ACCOUNT WHEN 
OFFERING HER ACCOMMODATION 
 
1. The Complainant complained against the Housing Department (the Department) 
for unreasonable behaviour. She alleged that the Department did not take her medical 
problems into account when offering her suitable accommodation  
 
2. The Complainant and her husband were old-age pensioners who were on the 
housing list and had been living in expensive private accommodation for seven years. 
Eventually they were offered a pre-war flat by the department in the Willis’ Road area. 
By letter dated 6 September 2002 the Complainant rejected the flat, explaining that both 
she and her husband were not in the best of health and that they would have great 
difficulty in managing the climb up to their front door. She enclosed a Doctor’s 
certificate as proof of this and begged the Department to take into consideration their age 
and circumstances and offer her accommodation in the lower town area. On 4 October 
2002 the Complainant approached the Ombudsman explaining that the Department did 
not even look at her letter, it was just clipped to a mount of other correspondence and she 
was recorded as having rejected the offer. As at the date of the complaint, she had not 
received a reply from the Department. 
 
3. On 17 October 2002 the Housing Manager advised the Ombudsman that the 
Complainant’s case would be discussed by the Medical Advisory Committee (MAC). 
This took place on 2 December 2002 and the Complainant was categorised on the ‘B’ list. 
What this meant was that her case was not considered to be urgent. By letter dated 31 
January 2003 the Ombudsman explained to the Housing Manager that the rent paid by the 
Complainant was £100.00 per week which was very high in relation to their income. Her 
husband who was also a pensioner had to continue working to be able to pay the rent. He 
also pointed out that their rental contract expired at the end of April 2003 at which time 
they would have to renew it, possibly for a higher rent. In their response the Department 
explained that the Complainant had never informed the Housing Manager of the facts 
communicated to her in the Ombudsman’s last letter which facts shed a new light on the 
Complainants’ predicament. The Department advised the Complainant to request a 
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meeting in order to review the situation. The Complainant wrote to the Department on 28 
February 2003 explaining her situation but her letter did not meet a response. Following a 
reminder letter by the Ombudsman the Complainant was given an appointment to meet 
the Housing Manager. This took place on 16 April and that same day the Complainant 
was offered accommodation which she accepted. 
 
4. The complaint put to the Ombudsman had been that the Department did not take 
her medical problems and their precarious position vis-à-vis the high rent of their private 
apartment into account when offering her suitable accommodation. The Ombudsman was 
satisfied that this was not the case. The policy of the Department was that applicants 
requiring urgent re-housing are allocated pre-war accommodation. Such apartments 
however are usually located in the Upper Town area. In this case the Complainant’s age 
and state of health precluded her from climbing the steep hills of the Upper Town and the 
Department had been receptive to this problem.  
 
5. The Ombudsman concluded that the complaint could not be sustained although 
he noted that the Departments should by now have a system whereby letters received are 
replied to promptly, thus providing the service that people are entitled to. He noted that 
delays in replying to letters could not, and would not, be tolerated.  With these words he 
closed the report. 

 
 
 

CASE NOT SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/460 
 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR REFUSING TO 
CATEGORISE THE COMPLAINANT AS REQUIRING TO BE RE-HOUSED ON 
SOCIAL GROUNDS 
 
1. The Complainant alleged that she was living in extremely overcrowded 
conditions and she complained that the Housing Department (the Department) refused to 
categorise her in the Social “A” list. 
 
2. The Complainant was the single parent of three young children, two boys aged 7 
and 11 respectively and a girl aged 9. In June 2001 she returned to Gibraltar from the UK 
where she had been living and moved in with her grandmother. In February 2002 whilst 
her grandmother was hospitalised, her parents’ marriage broke up and her father who had 
also been living in the UK returned to Gibraltar and also moved into the grandmother’s 
flat. The Complainant explained that her father started to vent all of his aggression on her 
and she had no option but to move out with her children. Having nowhere to go she 
approached the Department describing her predicament. She explained that she would 
shortly be homeless and she asked to be categorised as requiring to be housed on urgent 
social grounds (the Social A list). The Department allegedly refused, saying that as at that 
moment she still had a roof over her head she could not therefore be considered 
homeless. Her case would be considered she was told, only if she was sleeping on a park 
bench or in a car. The Complainant described her feelings of disbelief at these words. 
How could a mother and her three children be advised to break the law and additionally 
put her children through such an ordeal she asked? 

3. The Complainant went on to explain to the Ombudsman how rented 
accommodation was much more affordable in Spain than in Gibraltar and how she had 
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considered moving to the other side of the border. In the end she opted for remaining in 
Gibraltar. ”As a proud Gibraltarian I want to live in Gibraltar” she said. 
 
4. By letter written in March 2002 the Complainant appealed to the 
Department once again: 

 
“I had no choice but to find private accommodation in Gibraltar, this is costing 
me £300 per month. My income is only £750. I had to take a loan from a friend 
for the deposit which I have to repay £100 a month. Thus leaving me £350 a 
month to pay my bills, food, clothing etc. I am finding this impossible to pay for 
everything of which I am now in arrears with the electric and water. This 
rented accommodation is a one bedroom flat ----. The bedroom measures 10ft x 
10ft, within this room I have four beds, a chest of drawers and a night table. 
There is no room for our clothes nor my children's toys.  
 
As I stated before my eldest son is 10 and is now going through puberty, which 
now makes the whole situation worse as I feel is common knowledge that it is 
not right that he should have to share a room with his mother and sister. My 
daughter will also be going through puberty in the near future. 
 
As a single parent I am now finding the whole situation not only a financial drain 
but also an emotional one and I should be grateful if you could assist or advise 
me on applying/gaining Government accommodation. 
 
I have sent a copy of this letter to Social Services as the situation is now affecting 
my children in a negative way, due to the mix of sex, age and cramped conditions 
Please find enclosed a stamped addressed envelope of which I should appreciate 
your prompt reply.” 

 
5. On 18 April 2002 the Complainant sent another desperate plea to the 
Department: 

 
“Further to my previous letter and your subsequent acknowledgment of receipt, I 
am still waiting for your advise/assistance as my circumstance are now getting 
worse. My youngest child who has always suffered vaguely from asthma is now 
getting regular asthma attacks, and from what I am told from the doctor, whom I 
took him to is due to the conditions in which I am living. I have enclosed a copy 
of the letter from Dr ---. 
 
Also enclosed is a copy of my monthly net pay, a receipt of my monthly rent and 
bills (of which I am in arrears) so that you can assess my monthly income and 
outgoings. As a single parent of 3, my financial status is getting worse by the 
month (as I am sure you can see from the invoices) and apart from that I am still 
paying of a loan of £600 of which I had to borrow for the deposit of the 
apartment. Last month I could only afford to pay my rent and not the bills and 
now this month I have to do the opposite, fearing being in arrears with rent 
which may lead to eviction as my Landlord is not sympathetic to my situation. 
But I have to pay the electricity and water as this is an essential facility. Due to 
the stress of above it is understandably affecting me and my employers have 
started to notice, which adds to my worries that maybe my job may be under 
threat. Should you require to see originals of any of the documents enclosed 
please do not hesitate to contact me on any of the numbers stated above. 
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In my desperation awaiting a reply/advise from a member of the housing I have 
contacted the Environment of Health & Safety of which from my description 
have told me my living conditions are unsatisfactory and that according to the 
guidelines/rules they are unable to come to my apartment and give it an 
assessment until they have a request from the housing department. I was told --- 
that I had to be on the housing list for at least a period of 1 year--- I am --- 
unable to understand why there is such a long wait to even get on a housing list 
---when walking around several estates I see so many empty apartments. 
 
---I am sure you can understand my desperation as not only is my own general 
well being, health, financial and emotional drain affecting me but also that of 
my 3 children, as the quality of our life is deteriorating due to the burden of the 
monthly rent and cramped conditions of the accommodation we are living in.” 

 
6. The Department responded by letter dated 27 May 2002 in which the 
Complainant was informed that she was not eligible to be a housing applicant because 
she did not satisfy the provisions of section 5(b)ii Housing Allocation Scheme (Revised 
1994). This section provides that a housing applicant must be resident in Gibraltar for a 
qualifying period of one year prior to the application. She was advised however, that she 
could appeal to the Housing Allocation Committee (HAC) under the provisions of section 
14(d) of the mentioned scheme, which states that HAC may in extreme circumstances 
recommend the waiving of the qualifying period. As it turned out, it was unnecessary for 
her to do this for just weeks later the Complainant already satisfied the provisions of 
section 5(b)ii and was duly registered in the Department’s prelist. 
 
7. In the early summer of 2002 the Complainant was sent an eviction notice by her 
landlord which she duly forwarded to the Department and in the late summer she was 
evicted. It was ironic and unfortunate that when she was finally evicted from her home 
and she was actually homeless (as allegedly required by the Department in order to 
qualify for categorisation in the Social A list) the Social Advisory Committee, which 
would have been responsible for recommending that she be so categorised, was taking its 
customary summer break and by the time it reconvened she had already moved in to 
another one bedroom apartment. 
 
8. In the Complainant’s new flat she was lucky that she paid the monthly rent of 
only £125.00 instead of the £300.00 she had been paying previously, however, it 
belonged to an acquaintance who was away from Gibraltar. The acquaintance allowed 
her to live in the flat on the understanding that she would vacate it if and when she 
returned to Gibraltar. The Complainant remained in this unstable condition between June 
2002 and February 2003 when she finally signed a rental agreement.  
 
9. In this new apartment her living conditions were far from adequate. According to 
the Environmental Health Housing Report, the flat suffered from heavy dampness and the 
Complainant slept on a sofa in the kitchen/lounge. The report from the Social Services 
stated as follows: 

 
“The flat in itself is inadequate. It is a one bedroom and the children are forced 
to share the double bed. The eleven year old boy is going through puberty and as 
you can well imagine this isn’t the ideal situation for him or the girls needing to 
share.---I feel that the Complainant's case should be viewed favourably given the 
stress she is under and the emotional turmoil the children are undergoing given 
the circumstances.” 
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10. On 2 September 2003 the Medical Advisory Committee considered the 
Complainant's claim that the heavy dampness in the flat was allegedly causing her 
children to develop asthma but the committee did not make a recommendation. 
 
11. On 25 November 2002 HAC considered the Complainant’s case in the light of 
the reports from the Social Services and the Environmental Agency but it came to the 
conclusion that there were ”insufficient grounds for urgent re-housing and thus made no 
recommendation”. HAC considered that “though living in difficult conditions, you can 
not be considered homeless and should wait your turn on the Government housing list.” 
The Complainant expressed her frustration at the coldness of the Department. How could 
the committee say that she was not homeless she asked, the tenant of the flat she was 
living in could return any day and she would then find herself in the streets. 
 
12. On 26 February 2003, the Complainant lodged a formal complaint at the Office 
of the Ombudsman. Describing her plight she explained that she found it very hard to 
accept that even though she was living in very difficult circumstances, the Department 
still was of the opinion that there were insufficient grounds for urgent re-housing. 
 
13. By letter dated 9 April 2003, the Department confirmed the Complainant's 
allegations. It explained to the Ombudsman that the Complainant’s case had been 
referred to the Social Advisory Committee on the 25th November 2002 and then 
following a letter from Action for Housing to the Chairman of the Social Advisory 
Committee the case was reviewed again on 4 February 2003. On both occasions 
explained the Department, HAC reviewed her case taking into consideration reports from 
both the Social Services Agency and the Environmental Agency and on both occasions 
HAC decided that there were insufficient grounds for urgent re-housing. The Department 
went on to explain that even though HAC did recognise the overcrowded situation that 
the Complainant currently lived in, this was taken into account in the number of points 
awarded to her on her initial application. 
 
14. The Ombudsman derives his jurisdiction from the Public Services Ombudsman 
Ordinance. Section 5 of the Ordinance denies from the Ombudsman the authority to 
question a decision “taken without maladministration by any Authority in the exercise of 
a discretion vested in that Authority.”  
 
15. In R V Local Commissioner for Administration for the North and East Area of 
England ex parte City of Bradford Metropolitan Council, (1979) QBD 287 Lord Denning 
MR says as follows: 

 
“--- Parliament did not define ‘maladministration’. It deliberately left it to the 
ombudsman himself to interpret the word as best as he could: and to do it by 
building up a body of case law on the subject.” 

 
16. Lord Denning goes on to say: 

 
“So this is the guide suggested to the meaning of the word ‘maladministration’ It 
will cover ‘bias, neglect, inattention, delay, incompetence, inaptitude, perversity, 
turpitude, arbitrariness, and so on’. It would be a long and interesting list, 
clearly open-ended, covering the manner in which a decision is reached or 
discretion is exercised: but excluding the merits of the decision itself or of the 
discretion itself. It follows that “discretionary decision, properly exercised, 
which the complainant dislikes but cannot fault the manner in which it was taken, 
is excluded”. 
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17. There is no objective definition of maladministration, it is defined subjectively by 
the Ombudsman “with all his experience”. In the case in question therefore the 
Ombudsman had to decide whether he could fault the manner in which the decision was 
reached or the discretion exercised. 
 
18. The Complainant wanted to be categorised in the Social A list essentially due to 
her overcrowded living conditions. The Social Services Agency and the Environmental 
Agency, both submitted reports which were very much in her favour.  
 
19. The Social Advisory Committee considered the Complainant’s situation in the 
light of both reports and came to the conclusion that the Complainant had already been 
awarded housing points for dampness and for overcrowding. The problems raised by her, 
explained the Department, did not highlight any issue that made her case much worse 
than that of all of the other housing applicants living in similar conditions and who were 
waiting in the normal waiting lists.  
 
20. The Ombudsman sympathised with the Complainant whom he said was living 
literally like a refugee. A refugee however dreams of returning home but the Complainant 
like so many other Gibraltarians had no home to dream of because she was already at 
home. 
 
21. The Ombudsman could find no fault in the manner in which the Department 
came to its decision. However it was unfortunate that the Complainant was evicted from 
her first apartment during the summer because if it had happened during any other 
season, the Social Advisory Committee would have almost certainly categorised her in 
the Social A list due to her being homeless. As it was she faced almost certainly a very 
long wait until her turn came to be awarded suitable accommodation. The Ombudsman 
was pleased to say that after many representations made by him to the Department the 
summer of 2003 was the first time that the committees did not break up for their 
customary summer break. 
 
22. Even though the Ombudsman could not find any maladministration in the 
manner in which the decision was reached, he expressed his concern at the Complainant’s 
allegation that in all of her dealings with the Department she had remained baffled by the 
coldness of the bureaucracy. She never felt that she was being treated like a human being 
and that she was just another ‘problem’. The Department had to improve its image said 
the Ombudsman. It should give serious consideration to ways of appearing to be less 
bureaucratic and increasing the human touch. People have a human need to feel that their 
problem is taken seriously. They want to deal with a human being not with a bureaucrat. 
 
23. The Ombudsman repeated that he sympathised with the Complainant and he 
pointed out that the real tragedy facing Gibraltar today was the large number of people 
who were living in substandard conditions. The Ombudsman stressed that it was 
absolutely essential for Gibraltar to increase its housing stock. With initiative, radical 
thinking and will this problem could be solved. 
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CASE SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/469 
 

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR NOT 
ANSWERING THE COMPLAINANT’S LETTER AND FOR NOT TAKING ANY 
ACTION ON HIS REQUESTS FOR ASSISTANCE 
 
1. The Complainant felt aggrieved because he was experiencing problems with his 
neighbour (‘the neighbour’); he brought this to the attention of the Housing Department 
but they failed to assist him. 
 
2. The neighbour (an elderly widower) was, in the Complainant’s opinion, unable to 
look after himself. He regularly forgot to close taps (which resulted in water seepages 
into the Complainant’s flat), did not clean his flat (which resulted in exceedingly 
unhygienic conditions, leading to a flea infestation), he was allegedly a heavy 
drinker/smoker and on one occasion a dead dog was found on his balcony. 
 
3. On another occasion he fell asleep and left his hob on, this nearly resulted in a 
fire, but other neighbours managed to prevent this. The Complainant has often had to take 
swift action in order to prevent an emergency – but at other times he has not been able to 
and during one emergency the fire brigade had to break into his neighbour’s flat through 
the balcony. 
 
4. The Complainant informed the Housing Department, the Department of 
Buildings and Works, the Environmental Agency and the Social Services Agency about 
his neighbour. The Complainant felt that he should be more closely monitored by social 
workers and he should be moved to a ground floor flat, so that when he floods his 
apartment (or an accident takes place) it will not affect his neighbours to the extent that it 
currently did. 
 
5. The Complainant had been verbally communicating with Government 
departments during the years 1998 and 1999, prior to communicating with them in 
writing on 7th July 2000. However, he felt that the Government Departments/Agencies 
were attempting to resolve each individual occurrence, as it happened – instead, the 
Complainant felt, they should try to prevent any future problems before they happened, 
as the neighbour was always going to be in this situation due to his deteriorating mental 
state. 
 
6. The Complainant provided the Ombudsman with numerous records documenting 
the various problems encountered between his neighbour and the other tenants. He also 
provided copies of all the correspondence between himself and Government 
Departments/Agencies. The Complainant lodged his complaint during the Ombudsman’s 
awareness campaign at Varyl Begg Estate on 6th May 2003. 
 
7. The Ombudsman noted the Complainant’s feeling of frustration against the 
Housing Department (‘the Department’), as the other Departments had processed their 
reports and passed them on to the Housing Manager for her to take a decision on how to 
proceed. The Social Services Agency had liaised with the Environmental Agency and 
compiled a report for the Housing Manager. They highlighted that the Complainant’s 
neighbour also had health problems which made it difficult for him to climb all the stairs 
up to his flat. Additionally, Buildings and Works were also awaiting instructions from the 
Department. 
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8. The Royal Gibraltar Police also provided the Complainant with a police report 
highlighting past problems with his neighbour. The Complainant provided the Housing 
Manager with copies. The Department were in possession of all these documents by the 
end of November 2002. 
 
9. The Ombudsman pointed out that the Department had informed him, by way of 
letter dated 16th July 2003, that the Housing Allocation Section would be reviewing the 
case with a view of re-housing the neighbour to a more suitable flat – possibly on the 
ground floor. 
 
10. The Ombudsman was concerned about the fact that the Department were 
informing him of developments, but the Complainant was being kept in the dark. The 
Department had not written to the Complainant replying to his letters and updating him 
on the case. The Complainant understandably felt frustrated and disillusioned with the 
Department. 
 
11. By way of letter dated 21st August 2003 the Department wrote to the 
Ombudsman explaining that the Housing Allocation Committee (HAC) had in fact 
already reviewed this case during November 2002. They had decided to reallocate the 
neighbour to a ground floor 2RKB flat on availability.  
 
12. The Ombudsman was very disappointed with the Housing Department’s failure 
to inform the Complainant as to what had been decided. The Complainant had not been 
informed of the above decision and had continued writing to many Government bodies 
trying to get them to take action. However, at the time of writing this report ten months 
had elapsed since the Housing Allocation Committee’s (HAC) decision had been taken – 
ten months during which the Complainant had been wasting his time without knowing 
what had been decided by HAC. This was due to the Housing Department’s gross failure 
to keep him informed. 
 
 13. The Ombudsman decided to sustain this case. He stressed that it was wholly 
inappropriate for a Government Department to completely ignore consistent and 
persistent requests for information. The Department had exercised unbelievably poor 
public relations skills and frustrated a member of the public by simply failing to keep him 
informed; this was yet another example of maladministration by this Department. With 
these words the Ombudsman closed the case. 

 
 

CASE SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/470 
 

COMPLAINT AGAINST THE HOUSING DEPARTMENT OVER DELAY IN 
BEING RE-HOUSED 
 
1. The Complainant felt aggrieved because he had been placed on the Social 
Advisory Committee’s (SAC) ‘A-list’ during May 2001 but, over two and a half years 
later, he was still waiting for the Housing Department (the Department) to allocate him a 
flat. 
 
2. Being on SAC’s ‘A-list’ means that the individual concerned should be re-
housed as a matter of priority. 
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3. During 1999 the Complainant had been allocated a Government flat for him and 
his family. However, during that same year the couple separated and the Complainant 
handed over the tenancy to his wife, apparently for the sake of their child in common. 
 
4. The Complainant then had to move into his mother’s Government flat as he had 
nowhere else to go. This Government flat was a 4RKB, but the Complainant had to share 
with his mother, brother, sister-in-law and his niece. He spent the next four years sleeping 
in the living room and in his car. The Complainant’s niece passed away during this time 
and subsequently the relationship with his brother deteriorated. As a result of all these 
events, the Complainant developed acute depression. 
 
5. During 2000 the Complainant liaised with a social worker, who assisted him in 
making representations to the Department. On 8th May 2001 SAC considered the 
Complainant’s situation and placed him on the Social A-list. This was communicated to 
the Complainant by way of letter dated 17th May 2001. 
 
6. The Complainant allegedly checked for updates on a weekly basis and he 
verbally informed the counter clerks that he desperately needed his own flat. The 
Complainant informed the Department that he was prepared to consider a pre-war flat 
and fix it up himself with no help from Government. This offer of his was of no 
consequence. 
 
7. In November 2002 the Complainant’s mother was reallocated from her previous 
property. The Complainant expected to be reallocated at the same time (as he lived with 
her), but, when he asked at the Department, he was told that no flat had been earmarked 
for him; at the time of writing this report, the Complainant slept on the sofa of his 
mother’s new bed-sitter. 
 
8. Additionally, the Complainant had three children, aged between five and 
fourteen, from two previous relationships. He wanted a flat so that his children could visit 
him and stay over from time to time. The Complainant felt that he was not even capable 
of being a father, as he was unable to provide a ‘family home’. The Complainant had 
spent over two and a half years with no permanent place of abode. 
 
9. The Ombudsman brought the complaint to the attention of the Department by 
way of letter dated 24th April 2003. The Department stated that the Complainant had been 
allocated a 3RKB in September 1999 (which he had left to his wife and child), and went 
on to say that the Complainant had subsequently been categorised as ‘A’, in light of his 
situation during May 2001. 
 
10. The Ombudsman was very concerned about the last paragraph in the 
Department’s letter to him. It is reproduced below: 
 

“At present there are three applicants categorised Social ‘A’ before him so, in 
fairness, he should wait his turn. However I am informed by the Housing 
Allocation Section that of the three applicants, two have for some time not 
enquired about their housing situation. If it can be established that the 
Complainant’s case warrants to be looked at more favourably than the other two 
applicants on the list, he will probably not have to wait for very much longer 
although this could be subject to availability of any suitable flats being 
identified”. 

 
11. The Ombudsman was disappointed with the implications emanating from the 
above reply. The Department appeared to be stating that of the three SAC cases 
categorised as ‘A’, two of the applicants had not recently enquired about their housing 
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situation. The Ombudsman felt it was necessary to highlight the fact that enquiries of this 
nature were neither mandatory nor required. Yet, the Complainant (because he was 
insistent as opposed to meek) appeared to be given precedence simply because he 
regularly (and persistently) attended the Department in order to make enquiries. 
 
12. By way of letter dated 25th September 2003 the Department wrote to the 
Ombudsman stating that the Complainant had been made an offer of accommodation 
which had been accepted. There were a few minor repairs to be carried out, but after this 
the allocation would proceed accordingly. 
 
13. The Ombudsman was disappointed with the Department for allowing a person on 
the Social A-list to wait for over two years to be allocated a flat; this had constituted an 
inordinate delay and amounted to maladministration. Additionally, it was perceived that 
the Complainant was only allocated a flat as a result of the Ombudsman’s intervention. 
 
14. Additionally, The Ombudsman felt the need to comment on the Department’s 
apparent practice which gave the impression of a Government Department reacting most 
favourably to whoever appeared at their counter the most often. Having highlighted these 
grave concerns, the Ombudsman closed the case. 
 
 

CASE SUSTAINED  
RECOMMENDATION MADE AND PENDING IMPLEMENTATION 

 
CS/473 

 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR UNDER-
HOUSING THE COMPLAINANT 

 
1. The Complainant’s Representative (‘the Representative’) brought this case to the 
Ombudsman’s attention because she felt the Housing Department (‘the Department’) had 
acted incorrectly with the Complainant by under-housing her and failing to provide her 
with appropriate accommodation. 
 
2. The Representative informed the Ombudsman on 1st July 2002 about concerns 
she was having reference the Complainant and her mentally disabled daughter. She 
explained that the Complainant suffered from obsessive tendencies (such as Obsessive 
Compulsive Disorder Syndrome), was elderly and looked after her mentally disabled 
daughter all by herself.  
 
3. The Representative pointed out that the Complainant had gone through a nasty 
separation which had left her in a vulnerable state. When she was offered a bedsit for 
herself and daughter by the Department, she accepted it without a second thought. The 
Representative believed that it was wrong of the Department to do this as the 
Complainant was in no state to make an informed decision. 
 
4. The Complainant’s flat was in need of repairs and suffered from dampness. 
Additionally, due to the limited space and the fact that the mother and daughter lived in a 
bedsit, they had to share the same bed. 
 
5. The Representative informed the Ombudsman that she had been personally 
dealing with this case for over two years. She had made representations on the 
Complainant’s behalf to the Minister for Social Affairs and also wrote to the Minister for 
Housing. A social worker was also involved, who wrote a report on this case.  
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6. The Minister for Housing held a case conference where allegedly he verbally 
informed the Representative that he could not help with the housing problem. However, 
he allegedly said that he would send workers from the Buildings and Works Department 
to fix up the house. At the time of writing this Report (over two years after the case 
conference) neither the Complainant nor her Representative had been contacted by either 
the Department or the Buildings and Works Department. 
 
7. Since then the Representative continued to meet with the social worker and they 
arranged for a mental welfare nurse to visit the family. Additionally a Doctor from the 
Primary Care Centre also visited the family and wrote a report to the Department. 
 
8. The Representative expressed the view that the Department should have done 
more for this family, especially on compassionate grounds. She also believed that the 
Department had acted unprofessionally by never having replied to her letter, dated 1st 
October 2001. Their impression was that the Department had either forgotten about the 
Complainant’s plight or simply did not care. 
 
9. By letter dated 3 June 2003 the Ombudsman Informed the Department that he 
would be investigating this case. Additionally he invited their comments on the 
Complainant’s contentions. On 4th July 2003, the Department explained that it was not 
possible to give a detailed explanation for the delay other than stating that there had ‘been 
other housing priorities on the 3RKB list to attend to’. The Department went on to assure 
the Ombudsman that this case would be referred to the Housing Allocation Section in 
order to earmark a suitable flat for the family ‘hopefully in the near future’. 
 
10. By way of letter dated 14th July 2003 the Ombudsman informed the Department 
that the Complainant had been waiting since 1st October 2002 to be re-housed, when the 
Housing Allocation Committee (HAC) agreed to make an offer for a 3RKB, once a 
suitable flat had been identified. The Ombudsman was of the opinion that the Department 
ought to be in a position to give realistic timeframes as regarded the allocation of flats. 
He also asked the Department to write to both the Complainant and her Representative in 
order to update them. 
 
11. The Department replied on 16th July 2003 informing the Ombudsman that the 
Housing Manager had been instructed to write to the Complainant. No mention was made 
of writing to the Representative. Additionally the Department stated, ‘as you are aware 
there is still a backlog of flats to be refurbished by Buildings and Works and although the 
initial indications are that they are making in roads, it is still early days before a 
substantial improvement is seen’. 
 
12. The Ombudsman was not satisfied with this reply. He wrote to the Department 
and asked for (1) a list of all allocated 3RKB flats since 1st October 2002, (2) a copy of 
the Housing Manager’s letter to the Complainant, (3) a copy of the letter to the 
Complainant’s Representative, (4) copy of the Doctors report on the Complainant to the 
Department, (5) copy of the social worker’s report to the Department. 
 
 
13. The Department wrote back explaining that the situation had not changed and no 
suitable flat had been identified for the Complainant. The Department added, ‘it must 
also be understood that her case is being considered with others who have been 
medically categorised to be moved to similar 3RKB flats with good access facilities i.e. 
ground floor or equivalent’. 
 
14. The Ombudsman was concerned because the Representative had informed him 
that a ground floor was wholly unacceptable. The reason for this was that the 
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Complainant and her daughter were victims of antisocial and unruly behaviour, and 
would be even more exposed to abuse in a ground floor flat (i.e. due to its accessibility by 
children). 
 
15. The Ombudsman could not accept that the Department had agreed to offer the 
Complainant a 3RKB, by way of letter dated 1st October 2002, and by October 2003 there 
had been no further communication. The Department appeared to be oblivious to good 
customer relation skills, which should involve keeping their clients informed and up to 
date. Even if there was nothing new to report it should be standard practice to keep in 
touch with clients. 
 
16. Additionally the Department had failed to provide the Ombudsman with all the 
information he had requested. This just served to highlight the unacceptable work 
practices which were embedded within the Department. 
 
17. The Ombudsman, once again, felt disillusioned with this Department and added 
that the Complainant was a victim of their maladministration and strongly recommended 
that this unfortunate family should be re-housed as a matter of priority; with these words 
he closed the case. 
 
 

CASE NOT SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/479 
 

COMPLAINT AGAINST THE MINISTRY FOR HOUSING OVER 
UNREASONABLE REQUESTS MADE BY THE REPORTING OFFICE BEFORE 
AGREEING TO CARRY OUT MAINTENANCE WORKS AT THE 
COMPLAINANT’S BLOCK 
 
1. The Complainant felt aggrieved because when she phoned the Reporting Office 
and informed them that most of her block’s light bulbs needed to be replaced, she was 
told  that each individual tenant needed to report his/her bulb before they could be 
repaired. 
 
2. During April 2003 the Complainant phoned the Reporting Office and informed 
them that all the light bulbs in her block were fused. On Wednesday 7th May 2003 one of 
the Reporting Office’s officers visited the block and replaced four of the light bulbs. The 
Complainant asked him why he was only replacing some and not all of the bulbs. The 
officer’s reply was that he had only been given instructions to replace the light bulbs on 
the Complainant’s landing, as she had been the person who reported the problem. 
 
3. The Complainant allegedly spent the entire afternoon phoning the Reporting 
Office – there was never a reply. It was apparently only after various telephone calls the 
following day that the Complainant managed to get through to the Reporting Office. 
 
4. The Complainant explained that the previous evening had revealed that of the 
four bulbs replaced, only two were working; apparently the electricity on the right hand 
side of the block was faulty. When the Complainant informed the Reporting Office that 
all the bulbs had not been replaced, she was allegedly told that each individual tenant 
needed to telephone the Reporting Office and report his/her bulb. 
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5. The Complainant explained that this would mean twenty telephone calls would 
need to be made. The Complainant made the point that if the Reporting Office struggled 
to answer one telephone call, how were they going to effectively deal with twenty. The 
Complainant emphasised the fact that not all tenants had a light bulb over their door and 
there were three lights shared between six tenants. The Complainant reiterated that she 
was phoning up on behalf of all the tenants in the building. 
 
6. The Ombudsman informed the Reporting Office of the Complainant’s frustration 
with their handling of her report. He informed them, by way of letter dated 3rd June 2003, 
that the Complainant had been very disappointed with the way the Reporting Office had 
treated her. The Ombudsman wanted to know whether the officer had indeed stated that 
each individual tenant would need to report each individual bulb before replacing all the 
block’s light bulbs. 
 
7. The Ombudsman felt that this type of request was unreasonable as one tenant 
should be able to act as a representative of all the tenants sharing a block, especially over 
such a simple matter. In any event, if the light bulbs in the block were fused, in the 
interests of safety surely there was a need to replace them all. To require each tenant to 
report the same problem individually was, in essence, a blatant waste of time. 
 
8. By way of letter dated 27th June 2003, the Reporting Office’s System’s Project 
Manager wrote to the Complainant. He apologised for the misunderstanding and 
explained that he had now instructed the Reporting Office staff to accept the 
Complainant’s reports on behalf of the other tenants. He added that, in the future, if she 
could not get through to the Reporting Office, the Complainant should try phoning him 
on his direct line. 
 
9. The Ombudsman was pleased with the Reporting Office’s apology; it highlighted 
a genuine attempt to address the problem and resolve it. The Complainant would be in a 
position to represent the other tenant’s in her block when it came to reporting 
maintenance matters at the Reporting Office. 
 
10. It was regrettable that the misunderstanding had taken place, however, once 
detected steps were quickly taken to redress the situation. The Ombudsman decided not 
to sustain this case, however he would be monitoring the Reporting Office to ensure that 
erroneous information (and unreasonable requests) did not get passed on to members of 
the public; with these words the Ombudsman closed the case. 

 
 

CASE PARTLY SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/483 
 
COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR ITS 
INSENSITIVITY TO THE COMPLAINANT'S NEEDS 
 
1. The Complainant lodged a complaint against the Housing Department (the 
Department) alleging that they were inaccessible and were being insensitive to his needs. 
 
2. The Complainant lived in a flat that was halfway up about one hundred steps. 
The wife suffered from severe spinal chord problems and climbing the steps to and from 
home exacerbated her condition. In November 2002 the couple applied for an exchange 
to a ground floor flat and they were duly categorised in the Medical A list. 
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3. On 18 December 2002 the Complainant wrote to the Department explaining that 
on 4 February 2003 he had to be with his wife at a UK Hospital where she was going for 
an evaluation as to whether she needed further surgery and he asked for a meeting with 
the Housing Manager to put their predicament personally to her. He was given an 
appointment for the 5 February at 10.00am. The Complainant was incensed, “obviously 
nobody bothered to read my letter” he said.  
 
4. By letter dated 8 May 2003 he was offered a flat at the Alameda Estate. He 
rejected the offer for various reasons, amongst them that it was located on the lower 
ground floor level and his wife could not climb stairs. He again accused the Department 
of being insensitive to his needs. 
 
5.  On 6 June 2003, the Complainant wrote to the Department identifying a flat that 
in his opinion was ideal for him. He alleged that the flat was vacant since December 
2002. The Complainant never received a reply to that letter. At this stage the 
Complainant approached the Ombudsman and asked for his intervention. He explained 
that according to doctors in the UK, surgery would become inevitable if his wife 
continued to climb stairs on a daily basis. He needed to be allocated a ground floor flat 
urgently and he was not getting any response from the Department. He further 
complained that his 6 June letter to the Department had not merited a reply. 
 
6.  On 18 July 2003 the Department informed the Ombudsman that the flat identified 
by the Complainant in his 6 June letter still had to be refurbished but it had been 
earmarked to be allocated to him, subject to the final approval of the Housing Allocation 
Committee (HAC). 
 
7.  On 22 August 2003, the Complainant went to the Ombudsman’s office in a state 
of distress. The allocation had still not been approved by HAC, he said. The Ombudsman 
contacted the Department for clarification and he was informed that HAC only 
considered an allocation once the Department of Buildings and Works had refurbished 
the flat in question and the Electrical installation checked by the Electricity Authority. As 
far as the Complainant's flat was concerned, the keys were currently in the possession of 
the Electricity Authority. 
 
8.  By letter dated 8 September 2003, received by the Ombudsman on the 18 
September, the Ombudsman was informed that the refurbishment of the Complainant's 
flat had been completed and the keys handed in. HAC would next meet on 17 September. 
 
9.  On 18 September 2003 the Complainant enquired at the Department whether his 
allocation had finally been approved and to his amazement he was told that the keys had 
not yet been handed in. When the Ombudsman contacted the Department however, he 
was told that the allocation had been approved and the relevant papers were being drawn 
up. On 29 September again, the Complainant asked at the Department front desk 
concerning the status of his allocation and he was just told allegedly, that the papers were 
being drawn up. The Complainant went to the Ombudsman in a rage. “Why don’t they 
give me any answers?” he asked. Later that same day the Ombudsman was informed by 
the Department that the allocation was pending the ministerial signature. By letter dated 
13 October 2003, the Ombudsman was told that the flat in question had been formally 
offered to the Complainant. 
 
10. This complaint raised three matters for the Ombudsman to deal with: 

 
(a) The Complainant’s wife needed to be allocated a flat at ground floor level for 

medical reasons. Was the Department responsive to her needs? 
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(b) What was the Department’s customer relations like, vis-à-vis the Complainant? 
 

(c) According to the Complainant, the flat he wanted and was finally allocated, had 
been empty since December 2002 but the refurbishment did not start till July 
2003. Why did it remain empty and untouched for over six months? 

 
Was the Department responsive to the Complainant’s needs? 
 
11. When comparing this part of the complaint to similar cases dealt with by his 
office, the Ombudsman was pleased to note a marked improvement in the way that the 
Department had dealt with and shown consideration for the individual needs of the 
Complainant and his wife. Within the space of nine months they were categorised in the 
Medical A list and re-housed in the apartment of their choice. The Ombudsman himself 
was witness to the inordinate length of time that people both in the Social and Medical 
lists usually had to wait for an allocation, so as far as the Complainant  was concerned, 
the Department had acted very speedily and efficiently. The Ombudsman was very happy 
to point out that as far as this part of the complaint was concerned the efforts of the 
Housing Department to improve its product to the consumer appeared to be finally 
bearing fruit. 
 
What was the Department’s customer relations like, vis-à-vis the Complainant? 
 
12. As regards the Department’s customer relations it still left much to be desired. 
The Complainant went to the Department a number of times enquiring about his 
allocation and he was never given proper or accurate answers. From the Complainant’s 
description of events the Ombudsman got the impression that the counter clerks answered 
him perfunctorily without bothering to really find out what his situation was. This 
behaviour was unacceptable said the Ombudsman and the line manager had much to 
account for. 
 
Why did the flat remain empty and untouched for over six months? 
 
13. The Ombudsman then made reference to the length of time that the allocated flat 
had lay empty before the Department of Buildings & Works commenced their 
refurbishment. According to the Complainant the flat was already empty in December 
2002 and the refurbishment only commenced in July 2003. The Ministry for Housing 
should aim for a scenario whereby the refurbishment of a recently vacated flat should 
commence within days of it being vacated. There was no justification for a flat to lie 
empty for months on end. 
 
14. The Ombudsman was pleased that the Department was responsive to the 
Complainant and allocated him the premises that he had requested relatively speedily. 
This was a sign of improvement in the Department’s relationship towards its charges. 
There was no need for the Ombudsman to repeat that the Complainant’s treatment by the 
counter clerks at the front desk was simply not good enough. Counter clerks who do not 
give a good and efficient service should be dealt with appropriately by their superiors. 
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RECOMMENDATION MADE AND PENDING IMPLEMENTATION  

CS/494 
 

COMPLAINT MADE AGAINST THE HOUSING DEPARTMENT OVER THEIR 
FAILURE TO PROVIDE ADVICE & ASSISTANCE ON A HOUSING MATTER 

 
1. The Complainant had difficulties in paying the mortgage on his private flat and 
he felt aggrieved at the Housing Department's ("the Department") failure to provide him 
with a written reply to his requests for assistance. 
 
2. The Complainant, who lived with his partner and 9 months old son in private 
accommodation, wrote to the Department on 6th March 2003 requesting advice and 
assistance over his housing predicament. 
 
3. The Complainant informed the Department that he had to sell his property as he 
could not afford to keep up payments on his mortgage due to his low income. He 
provided the Department with a detailed account of his income and expenditure. This 
showed that the Complainant had a monthly deficit of about two hundred pounds. The 
breakdown of expenses did not show any "extras" or "frills". He also informed the 
Department that he already was in arrears in respect of rates, service charges and water 
and electricity. 
 
4. By letter dated 25 March 2003, the Complainant again wrote to the Department 
requesting a reply to his above cited letter. 
 
5. Two months after the Complainant's original letter to the Department, by letter 
dated 20th May 2003, the Ombudsman wrote to the Department explaining that despite 
the Complainant's acute housing problem, he had not as yet received a reply from them. 
 
6. Again, by letter dated 26th June 2003, the Ombudsman wrote to the Department 
stating that, despite an assurance given by them on 6th June 2003 that a reply would be 
forthcoming, no such reply had so far been received by the Complainant. 
 
7. At this juncture, it is prudent to note that delay in replying to letters constitutes 
and act of maladministration. Further, delaying a reply as in this case, where the 
Complainant had explained that he was experiencing an acute housing problem (which 
would probably result in him and his family being made homeless), must surely be 
considered to constitute and act of gross maladministration. 
 
8. Finally, by letter dated 6th July 2003, after a four month delay and the 
intervention of the Ombudsman, the Department wrote to the Complainant (apologising 
for the delay). The Department informed the Complainant that under Clause 5(d) of the 
Housing Allocation Scheme (Revised 1994) he was not eligible to apply for Government 
Housing whilst he was the owner of a private property. 
 
The said Clause states: 

 
No application will be considered from a person who owns residential property 
or who has a beneficial interest in a company owning residential property. The 
Housing Allocation Committee may exceptionally accept an application from a 
person who resides in a residential property which he owns where the property is 
pre-war and has been declared unfit for human habitation and where the owner is 
prepared to transfer to the Government the ownership of the property without 
charge and free of encumbrances. 
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9. The Complainant was also informed that the Department could not entertain a 
financial assessment of his income as his property was not subsidised by the Government, 
as was the case in the 50/50 ownership options in a number of private estates. In the event 
that the Complainant sold his property then, as a registered Gibraltarian, he could apply 
for Government accommodation. 
 
Delay 
 
10. The Ombudsman was concerned at the delay experienced by the Complainant. 
Given the nature of the Complainant's request to the Department, the Ombudsman had no 
hesitation in sustaining this complaint under the classification of gross maladministration. 
 
Request for advice and assistance 
 
11. Undoubtedly, the Department rightly provided a reply to the Complainant as per 
the provisions of the Housing Allocation Scheme (Revised 1994) and in accordance to 
their established criteria. However, this was of little assistance to the Complainant. 
 
12. The Ombudsman felt that it was necessary to highlight Gibraltar's special 
circumstances in respect of housing matters when a person who owns private 
accommodation is unable to service the mortgage in respect of that property. 
 
13. The housing market in Gibraltar is broadly divided into those in Government 
rented accommodation, those in home ownership schemes where Government has an 
interest (the 50/50 scheme mentioned above) and those privately owning their 
accommodation. The vast majority of Gibraltarians who rent accommodation do so from 
the Government of Gibraltar, whilst there is a small minority that rent from private 
landlords. 
 
14. At the time of writing this report, the Ombudsman carried out a survey of the 
rental market of private accommodation in Gibraltar. The results showed that there were 
hardly any flats for rent in the private sector. Furthermore, those available attracted a 
price range of between £450 to £600 for a one/two bedroom flat. These were all post war 
flats and the estate agents had instructions (in the main) to only allow company lets. This 
meant that the average individual who found himself in a situation whereby, irrespective 
of where he lived, he was unable to service his mortgage, he would, in all probability, be 
unable to rent a flat in the private sector. Of course, it must be stated that in most cases 
the "going" rental rate would be higher than the average mortgage, and, further, in 
Gibraltar there are generous tax allowances in respect of mortgages and allied expenses 
whereas there are non for rental payments. 
 
15. Given the above, the Ombudsman recommended that the Department should be 
able to provide advice and assistance to a person facing difficulties in respect of his 
mortgage payments and be able to carry out a financial assessment at the earliest possible 
moment, irrespective of where that person lives. 
 
16. The fact is that such a person will have practically no choice than to have 
recourse to the Department seeking Government accommodation, as, in reality there is no 
alternative other than moving to one of the towns in neighbouring Spain. 
Update 
 
The Complainant subsequently sold his flat and had to move into a flat with other family 
members. He applied for government housing and was seeking to be classified as a social 
case. 
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CASE SUSTAINED 
NO RECOMMENDATION MADE 

BUT SERIOUS VIEWS EXPRESSED 
 

CS/495 
 

COMPLAINT MADE AGAINST THE HOUSING DEPARTMENT FOR 
REMOVING HER FROM THE WAITING LIST 

 
1. The Complainant felt aggrieved because her housing application for larger 
premises had been cancelled after her refusal of premises that she considered too small 
given her family composition. 
 
2. Some thirteen years ago, the Complainant's family was allocated a 2RKB ("the 
Flat"), apparently on a temporary basis. At the time, the family was composed of the 
husband, wife and their four children (three boys and a girl). 
 
3. At the time of allocation, although the Flat was technically small, the family 
made do given that the children were of young ages. However, upon an inspection, circa 
July/August 2002, of the Flat, an Inspector from the Housing Department ("the 
Department") reported the following: 
 

1. Flat's room composition, 2RKB. 
2. Family composition, husband, wife, three sons ages, 26, 24, 22 and a daughter 

age 19. 
3. Main patio entrance to flat, bad condition. 
4. Main entrance to flat shows signs, in floors and walls, of rising dampness and 

heavy dampness. 
5. Living room, rising dampness and dampness in walls. 
6. Master bedroom, there are signs of dampness in the walls, and the paint is flaking 

off. 
7. Small bedroom shows signs of dampness, and rising dampness. 
8. Kitchen, rising dampness, heavy dampness in walls, and plaster in bad condition. 
9. Bathroom in bad conditions, rising dampness. 

 
4. After having applied for larger accommodation in early 2001, the family was 
offered a flat at Laguna Estate. After having lived in overcrowded conditions, they were 
disillusioned with the offer. They were in the waiting list for a 5RKB and were offered a 
4RKB. They considered that they should be offered a flat better suited to their needs 
considering that their children were now grown ups and whereas before the family could 
do with a smaller flat, now they needed a flat better suited to their needs, especially one 
where they would not be expected to partition a room in order to provide separate 
bedrooms for their children. 
 
5. The Complainant requested that a further offer be made to them on the above 
stated grounds. By letter dated 21 January 2003, she was informed by the Department 
that the Housing Allocation Committee discussed her case at the meeting held on the 18th 
December 2002 and regrettably the committee did not agree to her request for a further 
offer of accommodation. She was also informed that the offer of the flat at Laguna Estate 
would be kept open until the 28th January 2003 and that failure to inform the Agency of 
her decision by not later than that date would result in her application being cancelled. 
This meant that the offer was kept open for seven day. 
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6. On the 22nd January 2003, the Complainant attended at the Department and 
complained that the flat offered was too small and that after such a long wait and living in 
terrible conditions she should be offered a flat better suited to her family's needs. 
 
7. By letter dated 3rd March 2003 the Complainant appealed against the decision to 
cancel her application, giving ample explanations as to why the flat offered had not been 
accepted. This appeal was discussed by the Housing Allocation Committee on the 5th 
March 2003 who decided to uphold the decision in that the application remained 
cancelled as a suitable flat had already been offered. 
 
8. On perusing all the information before him, the Ombudsman was of the opinion 
that this family was in dire need of assistance, especially on their understanding of the 
difficulties of finding available 5RKB flats. 
 
9. After considering the circumstances surrounding this case the Ombudsman 
decided that the Department and/or the Housing Allocation Committee had acted in a 
rigid manner applying the force of the regulations to the letter in respect of the 
Complainant's non acceptance of the offered accommodation. This had been done 
without properly balancing the decision to cancel the application with the very long time 
that this family had had to endure unsuitable living conditions and without offering 
proper, if any, assistance in helping the Complainant understand why a 4RKB flat had 
been offered instead of a 5RKB. The Ombudsman stated that to his mind this action went 
contrary to natural justice. 
 
10. The Ombudsman requested that this matter should be reviewed as a matter of 
urgency and put to the Housing Allocation Committee with a request for a favourable 
consideration as to a renewed offer. 
 
11. Further, the Ombudsman informed the Department that the Complainant, after 
having met with his Public Relations Officer, would be willing to accept the offered flat 
at Laguna Estate given the shortage of 5RKB’s. 
 
12. By letter dated 6th May 2003, the Department assured the Ombudsman that the 
Complainant had been verbally informed that she had been offered a 4/5 RKB due to the 
non-availability of 5RKBs. The Department also added that the flat offered was 
considered to be suitable for the Complainant's family composition. However, in the light 
of her circumstances, the Housing Allocation Committee would review her case in June 
2003. 
 
13. By letter dated 9th July 2003, the Complainant was informed that the Committee 
had agreed to re-instate her application dated 21st February 2001 without waiving the 
qualifying period. Given that the qualifying period is two years, this in effect meant that 
for practical purposes the Complainant's application had been re-instated with immediate 
effect as her application for larger premises had been dated 21st February 2001. This also 
meant that the Complainant was second in the waiting list for a 5RKB. 
 
14. For the sake of clarity, the Ombudsman provided a non-exhaustive list of the 
definition of maladministration. This includes, bias, neglect, inattention, delay, 
incompetence, ineptitude, perversity, turpitude, arbitrariness, rudeness, unwilling to trust 
the complainant as a person with rights, refusal to answer reasonable questions and 
neglect to inform the complainant on request of his/her rights or entitlement. 
 
15. Given the above and the manner in which the Complainant's application had been 
cancelled by the application of rules in a most rigid manner, the Ombudsman concluded 
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that there had been maladministration in the manner that this case had been handled by 
the Department. 
 
16. The Ombudsman welcomed the fact the Complainant's application had been re-
instated and now looked forward to the eventual allocation of a suitable flat to the 
Complainant and her family. 
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MAGISTRATE’S COURT – (Pages 75 – 77) 
 

CASE NOT SUSTAINED 
 

CS/398 
 
COMPLAINT AGAINST THE MAGISTRATE’S COURT AND THE SUPREME 
COURT OF GIBRALTAR FOR NOT GIVING THE COMPLAINANTS THE AID 
DUE TO LITIGANTS IN PERSON 
 
1. The Complainants, who were litigants in person at the Court of First Instance and 
later on the Supreme Court were aggrieved by what they said was the rude, aggressive 
and unhelpful treatment they received from the staff at the Courts. 
 
2. The First Complainant was a specialist subcontractor in brickwork, tiling and 
plastering and the Second Complainant was his wife. During the months of February to 
July 2001, the First Complainant carried out a series of works for a client at her home 
(the Client) on completion of which he always received payment. 
 
3. In July 2001, the First Complainant was contracted to carry out plastering works 
for the Client. He completed the work and received a cheque for the sum of £211. The 
Client cancelled the cheque and a written request for payment of the First Complainant's 
fee was ignored. On 3 September 2001, the First Complainant issued proceedings at the 
Court of First Instance and the Client Counterclaimed for £275, which was the sum paid 
by her to the First Complainant for works done in February 2001. The counterclaim was 
that the February 2001 works were not up to standard. The hearing took place on 3 
December 2001 and the Court allowed both the claim and the counterclaim. The ruling 
was that the First Complainant pay the Client the sum of £56 being the difference 
between the two claims. The First Complainant was unhappy with this ruling and he 
appealed to the Supreme Court. The hearing took place on 10 June 2002 and the appeal 
was dismissed. Immediately after the 10 June hearing the First Complainant went to the 
Supreme Court Registry to enquire about appealing to the Court of Appeal. This appeal 
was also dismissed and at the time of writing, an appeal had been lodged at the Privy 
Council. 
 
4. In their written complaint to the Ombudsman, the Complainants set out a long list 
of very serious allegations against the staff of the courts, including accusations of 
conspiracy to pervert the course of justice. The Complainants claimed that after the 
hearing of the Court of First Instance on 3 December 2001, they saw the client hugging 
and kissing a staff member of the court. This they said was highly improper. They also 
alleged that after that hearing the Client stayed behind in the courtroom to have 
discussions with the judge and court staff. The Complainants explained that when they 
wanted a transcript of the hearing they had to approach the very staff member whom they 
had seen hugging and kissing the Client. They complained that it allegedly took the court 
four months to produce the transcript. 
 
5. The Complainants further complained that in another occasion the First 
Complainant wanted to lodge a Reply in the Court of First Instance. They alleged that the 
staff refused to seal the document by way of proof that it had been lodged in time. When 
they insisted that the document be sealed the staff member allegedly refused to do so. The 
First Complainant asked the staff member for her full name and she allegedly refused to 
say. They then approached a more senior member of staff. This person allegedly also 
refused to seal the documents and they say that he spoke to them in a very rude and 
aggressive manner. 
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6. On 31 July 2002, the Second Complainant enquired at the Magistrates Court 
about one of her husband’s court documents. She was attended by a lady in a red dress 
who allegedly refused to identify herself. According to the Complainants, the staff 
member categorically refused to give them information and the Court forms that they 
required from her. This they said contravened their rights as litigants in person. 
 
7. The Court of Appeal dismissed the aforementioned appeal with costs. On 16 
December 2002, the Complainants received an Order for costs for ‘not timeously raising 
any points of dispute’. The Order amounted to over £8000. By letter dated 28 December 
2002 addressed to the Registrar of the Supreme Court, they said that the Court of Appeal 
never made such an Order, adding that they did raise points of dispute. They then accused 
the Registrar of concocting the order. In that same letter, the Complainants accused the 
staff of the Supreme Court of abuse of power and of not giving them as litigants in person 
the help and support they were entitled to. They also alleged that the Registrar refused to 
give them copies of the Court of Appeal judges’ notes. 
 
8. In response to the Complainants’ allegations, the Clerk to the Justices explained 
in great detail the current status of their legal proceedings. He attributed any claim of 
wrongdoing to the Complainants’ ignorance of court procedure and he declared that if the 
Complainants felt that he or his staff had taken a course of action intended to perverse the 
course of justice; the Complainants should report the matter to the Royal Gibraltar Police. 
The Registrar of the Supreme Court also responded to the allegations. She stated that she 
had investigated all of the complaints and she was satisfied that the staff concerned acted 
absolutely correctly in every way. The Registrar rejected all of the allegations and as with 
the Clerk to the Justices, she attributed many of the Complainants’ allegations to 
ignorance of court procedure. The Registrar explained to the Ombudsman that if at any 
time any member of her staff lost patience it was because they were driven to it by the 
Complainants who would not listen to advice proffered and incorrectly contradicted the 
advice given. She stressed however that no member of her staff were ever rude or 
aggressive to the Complainants.  
 
9. The Ombudsman considered all of the allegations very seriously and he agreed 
with the Clerk to the Justices that if the Complainants felt that any member of the staff at 
the courts had acted in order to perverse the course of justice they should report the 
matter to the pertinent authorities. Since this had not been done, he would give these 
accusations no further consideration. 
 
10. The Ombudsman then dealt with the allegations that members of staff had not 
given the Complainants the help and advice due to litigants in person. The Registrar 
explained that advice was always proffered to the Complainants, but it was ignored, 
contradicted or the Complainants simply refused to accept it. The Ombudsman declared 
that from his own dealings with the Complainants he had no trouble in accepting the 
Registrar’s words and he could well imagine them rejecting words of advice from 
members of staff at the courts. 
 
11. The Ombudsman was unable to fully verify the allegation that staff members had 
been rude and aggressive to the Complainants. The Registrar denied these allegations 
saying that the furthest anyone went was to say forcefully that there was nothing more 
they could do if the Complainants refused to believe that the advice being proffered was 
correct. The Ombudsman pointed out however that in principle such behaviour could not 
be condoned and those responsible for members of staff should always ensure that the 
best possible service is given to the public. 
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12. The Ombudsman stated that it was unfortunate that the Complainants had taken 
their case through all of our courts and had been left with the unpleasant feeling that 
justice had not been done, but he was satisfied that the Complainants had been offered 
proper advice from court staff 
 
13. Whenever a person comes into contact with any public service, it is imperative 
that such a person receives the best possible assistance and advice from the department, 
agency or entity concerned. However, although unfortunate, there will always be 
instances when the advice given or manners displayed will be less than adequate. To this 
effect, the Ombudsman would propose to the Chief Secretary that those members of staff 
of any department, agency, or other entity offering a public service, coming into contact 
with members of the public should bear an identification badge to enable the public to 
easily identify such members of staff. 
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ROYAL GIBRALTAR POLICE FORCE – (Page 78) 
 

CASE NOT SUSTAINED 
 

CS/420 
 
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE (IMMIGRATION 
DEPARTMENT) FOR REFUSING TO ISSUE THE COMPLAINANT WITH A 
VISA WAIVER 
 
1. The Complainant felt aggrieved because she had been residing in Gibraltar for 
almost 20 years, yet the Immigration Department denied her a visa waiver which was 
necessary for her to enter and leave Gibraltar – particularly to visit her family in Spain. 
 
2. The Complainant (a Moroccan National) had been living in Gibraltar for almost 
20 years and her husband for 35 years. The Complainant had worked as a cleaner and 
child-minder, whilst her husband worked at the Gibraltar port. 
 
3. Some of the Complainant’s family lived in Spain. In particular, one of the 
Complainant’s daughters had been studying in Madrid, but had fallen sick and was in a 
hospital there. The Complainant therefore needed to enter and leave Gibraltar on a 
regular basis in order to visit her daughter. 
 
4. On Thursday 14th November 2002 the Complainant went to the Immigration 
Department in order to renew her visa waiver, which she had done at six-month intervals 
since 29th December 1998. However, this time the officer stamped ‘invalid’ in her 
passport, which meant she would no longer be able to enter or exit Gibraltar. The 
Complainant felt she had been treated in a discriminatory manner. 
 
5. The Immigration Department explained to the Ombudsman that the Complainant 
had come to the attention of the department and she was alleged to be working in Spain. 
This was checked via the Schengen Liaison Office on 15th July 2002 and it was revealed 
that the Complainant held residency and had a work permit in Spain. The Immigration 
Department pointed out that an individual could only hold residence in one jurisdiction 
and they were not entitled to derive benefits from two jurisdictions at the same time. 
 
6. The Ombudsman was concerned at the Immigration Department’s claim that the 
Complainant lived in Spain and invited the Complainant to his office in order to establish 
exactly where she lived. He wrote to her on 7th January 2003 (at her Gibraltar address) 
and again on 3rd February 2003. However, he never received a reply, nor did the 
Complainant take up the invitation. 
 
7. The Ombudsman highlighted that he took a very serious view regarding 
Complainant’s who provided misleading information. The Immigration Department had 
provided evidence refuting the Complainant’s allegation. However, the Complainant did 
not make an effort to meet with the Ombudsman and explain why she had said she lived 
in Gibraltar when it appeared that she did not. 
 
8. The Immigration Department had followed the correct procedure in order to 
determine the residency of the Complainant. The Ombudsman agreed that the 
Complainant could not hold residency and derive benefits from both Gibraltar and Spain. 
The Ombudsman dismissed the complaint for lack of information and interest from the 
Complainant. However, he concluded that on the face of it, the Immigration Department 
had not committed maladministration and, with these words, he closed the report. 
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SECURITY & IMMIGRATION LIMITED – (Page 79) 
 

COMPLAINT WITHDRAWN 
 

CS/480 
 

COMPLAINT AGAINST SECURITY & IMMIGRATION LIMITED FOR 
HAVING TREATED AN ELDERLY COUPLE IN A RUDE AND 
INCONSIDERATE MANNER 
 
1. The Complainant, the Public Relations Officer for an Old People’s Home in 
Spain, who had arranged a coach trip to Gibraltar for their residents, felt aggrieved at the 
manner in which an officer from Security & Immigration Limited treated an elderly 
couple travelling in the coach when crossing the land Gibraltar/Spain frontier. 
 
2. Upon reaching the immigration post at the land frontier, one of the immigration 
officers inspected the coach and the passengers’ travel documents. It was alleged that the 
only two British Nationals (an elderly couple) on the coach were asked to leave and 
accompany the officer out of the coach. The officer in question was said to have 
exhibited very poor manners and did not take into account that the British Nationals were 
in their 80’s. 
 
3. Although the Complainant asked to speak with the officer’s superior, she was put 
through (via telephone) and spoke to a gentleman who allegedly failed to identify 
himself. He said that he would look into the matter, but the Complainant never heard 
from him again. 
 
4. However, despite initiating the investigation, the Ombudsman was subsequently 
informed by the Complainant that the British couple had passed away, and there was no 
longer an interest (on the part of the Complainant’s employers) to pursue the complaint 
on the couple’s behalf. 
 
5. Nonetheless, the Ombudsman had previously written to Security & Immigration 
Limited inviting them to provide their comments. They provided information about all of 
their personnel involved in the case – they also enclosed statements from all the officers 
involved (including a Police Officer who had witnessed the event). They were in 
complete disagreement with the Complainant’s version of events. 
 
6. The Ombudsman pointed out the disparity of information between the 
Complainant and the officials. Nevertheless, the complaint had been withdrawn for very 
compelling reasons and the Ombudsman was of the opinion that he had no option other 
than to close his investigation. 
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DEPARTMENT OF SOCIAL SECURITY – (PAGES 80 – 82) 
 

CASE NOT SUSTAINED 
 

CS/406 
 
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR 
NOT PAYING THE COMPLAINANT THE PAYMENTS THAT HAD BEEN 
ACCRUED IN HER FAVOUR DURING A PROLONGED STAY IN MOROCCO 
 
1. The Complainant was aggrieved at the fact that the Department of Social 
Security (the DSS) had refused to pay her the payments that had accrued in her favour 
during her prolonged stay in Morocco. 
 
2. The Complainant, a Moroccan national had been in Gibraltar for twenty-nine 
years. Due to her personal circumstances, she was in receipt of a benefit from the DSS. In 
mid June 2002, she went to Morocco to attend her daughter’s wedding. When she 
returned on 1 September 2002, she went to the DSS to claim the payments that had 
accrued in her favour during her absence from Gibraltar to be told that she had forfeited 
the right to claim these sums due to her prolonged absence. The Complainant alleged that 
she had been away for over two months through no fault of her own because there had 
been no sea link between Gibraltar and Tangier and it was unfair that she should be 
penalised. The DSS explained to the Ombudsman that the benefit in question was not 
exportable, meaning that it could only be paid out to claimants who were physically in 
Gibraltar.  
 
3. The Ombudsman accepted the Complainant’s arguments and agreed that it would 
be unfair for the payments to be withheld from her if indeed it had been impossible for 
her to return to Gibraltar. However, his investigation revealed that this had not been the 
case. The operators of the Gibraltar-Morocco ferry informed the Ombudsman that during 
the month of July the service had been in operation on the 24, 26, and 28 day of the 
month. During August 2002, the service had been in operation during eight different 
days. The wedding of the Complainant's daughter took place at the end of June 2002 and 
the Ombudsman understood that the Complainant would have wanted to be at home for a 
reasonable period both before and after the wedding. However, she could have returned 
before the 1 September 2002 if she had so desired. 
 
4. The benefit in question was a discretionary one and the beneficiary therefore had 
to abide by the rules imposed by the DSS. The DSS explained that it had informed the 
Complainant more than once that she would not be entitled to receive the benefit for any 
time that she was not in Gibraltar. It accepted that due to family commitments she had to 
travel to Morocco and for this reason it would have paid her the benefit appertaining to 
up to four weeks of absence. The Complainant however had been abroad for over two 
months and she could not expect the Gibraltar taxpayer to subsidise her holidays. The 
Ombudsman accepted the argument of the DSS and ruled that the complaint could not be 
sustained. With these words, the Ombudsman closed the report. 
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CASE NOT SUSTAINED 
 

CS/425 
 
COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR 
NOT ATTENDING TO THE COMPLAINANT’S APPLICATION FOR SOCIAL 
ASSISTANCE WITH DUE CARE AND ATTENTION 
 
1. The Complainant complained that he had applied to the Department of Social 
Security (the DSS) for Social Assistance and they had not given his application the 
necessary due care and attention.  
 
2. The Complainant explained that one week before Christmas 2002 he went to the 
DSS and applied for Social Assistance. On handing in the application it was allegedly 
explained to him that the application had to be processed and he was advised to return 
after Christmas. The Complainant explained to the counter clerk that he had no money 
for Christmas, but allegedly, he was simply told that there was nothing that could be 
done. 
 
3. In early January 2003 the Complainant went to the DSS to enquire about his 
application and he was allegedly told that he was not eligible to receive Social Assistance 
because he had not paid sufficient Social Insurance contributions. When the Complainant 
asked the counter clerk to put this to him in writing the clerk allegedly went to consult 
her superiors and when she returned she informed him that a copy of his rental agreement 
and proof of water and electricity consumption was required. The Complainant became 
suspicious of the way the clerk had changed what she had originally told him and 
demanded that what had originally been told to him be put in writing. The Complainant 
explained to the Ombudsman that when he saw that he was not getting anywhere he 
decided to leave. 
 
4. From the DSS the Complainant went to the Social Services Agency and 
explained to his social worker (the Social Worker) that he felt that the DSS was simply 
creating obstacles to avoid having to pay him the benefit he was claiming. The Social 
Worker rang the DSS there and then and it was allegedly explained to him that what the 
Complainant needed was not a copy of his rental agreement but a letter from the Spanish 
Instituto Nacional de Seguridad Social confirming that he was not in receipt of any 
payment from Spain. The Social Worker advised the Complainant to go to the 
Ombudsman. 
 
5. On initiating his investigation the Ombudsman noted that the very 
comprehensive Guide to Social Insurance booklet published by the Ministry of Social 
Affairs does not contain a section on Social Assistance nor does it explain what this 
benefit is and what the criteria for entitlement is. In order to ascertain the veracity of the 
Social Worker’s allegations a member of the Ombudsman’s staff visited the DSS and 
asked the counter clerk what is the criteria for eligibility to receive Social Assistance. The 
counter clerk advised the questioner to fill in an application form. The questioner 
reiterated that he wanted to know the criteria for eligibility but the clerk just repeated that 
he should fill in the application form. The said form contains a warning to the applicant 
not to withhold or give false information and it asks the applicant to provide very 
comprehensive details of his financial worth. However the applicant is not told anywhere 
what the criterion for eligibility is. 
 
6. The Ombudsman then looked at the specific allegations made by the 
Complainant. By letter dated 13 January 2003 the Social Services Manager (ag) 
explained to the Ombudsman that on 8 January 2003 the Complainant showed up at the 
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DSS offices to enquire about his Social Assistance application. The counter clerk 
informed him that since he was a Spanish National and could very well be in receipt of 
benefits from Spain he needed to provide the DSS with a letter from the Spanish Instituto 
Nacional de Seguridad Social confirming that he was not in receipt of any benefit. He 
was also asked to produce his Housing contract. The Social Services Manager (ag) went 
on to explain that the Social Worker contacted her that same day and she explained to 
him fully the above requirements. The Social Worker explained to the Social Services 
Manager that the Complainant would be unable to produce his Housing contract to which 
the DSS answered that he should still provide them with the letter from the Spanish 
Social Security institute. 
 
7. The Ombudsman explained the requirements of the DSS to the Complainant who 
had great difficulty in accepting their validity. Since he was now a naturalised British 
Citizen he felt that the demand for a letter from the Spanish Social Security authorities 
was merely an excuse to deny him the benefit. 
 
8. The Ombudsman rejected this and referred to his report on Case Number 358 
where pursuant to an enquiry from the DSS the Instituto Nacional de Seguridad Social 
confirmed that the Spanish husband of a Gibraltarian recipient of Social Assistance was 
in receipt of a benefit in Spain. In that case the benefit received by the husband elevated 
the income of the family past the £88.35 per week threshold. The Ombudsman pointed 
out that the DSS had the duty to ensure that the recipients of benefits from the public 
purse were fully entitled to them. 
 
9. The Ombudsman was not happy with the lack of information that was prevalent 
in some aspects of DSS behaviour and stated that openness in public administration is a 
right that is intrinsic to democracy.  
 
10. The Ombudsman pointed out that on the facts of this particular case the 
complaint could not be sustained however, he was of the view that applicants should be 
given the fullest information in order to allow them to assess what benefits they are 
entitled to. 
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SOCIAL SERVICES AGENCY – (Pages 83 – 90) 
 

 
CASE PARTLY SUSTAINED 

RECOMMENDATIONS MADE AND PENDING IMPLEMENTATION 
 

CS/377 
 
COMPLAINT AGAINST THE SOCIAL SERVICES AGENCY FOR ITS 
BREACH OF DUTY TOWARDS THE COMPLAINANT, AGAINST THE 
DEPARTMENT OF SOCIAL SECURITY FOR ITS FAILURE TO REFUND 
OVERPAYMENTS TO THE COMPLAINANT AND AGAINST THE 
GIBRALTAR HEALTH AUTHORITY FOR ITS DELAY IN ASSESSING HER 
MEDICAL SITUATION 
 
The Complainant who had been in certified sick leave since March 2001 complained that: 
 
a) The Social Services Agency (the Agency) never answered her letters or gave her 
information about her rights and duties. 
 
b) The Department of Social Security was taking to long in refunding to her 
contributions erroneously deducted from her sick pay. 

  
c) The Gibraltar Health Authority (the GHA) had to assess her medical situation and 
the procedure was being unnecessarily delayed. 

 
1. The Complainant was a full time nurse in the St Bernadette’s Occupational 
Therapy Centre (St Bernadette’s). In September 2000 she began to suffer from back 
problems and by March 2001 she had to stop working. Her pain gave her no respite and 
in March 2002 she underwent major back surgery.  
 
2. Practice in the Civil Service is that employees who are on sick leave get full pay 
for six months and half pay for a further six months. The Complainant was given full pay 
for eleven months, from March 2001 up to and including January 2002. The Complainant 
voiced to the Ombudsman her concern at the fact that Social Insurance contributions had 
been deducted from her salary on several occasions during her period of sick leave when 
this should not have been the case. The Complainant allegedly informed her superiors at 
St Bernadette’s about these discrepancies verbally and then in writing by letter dated 5 
March 2002. In this letter the Complainant also explained that she was currently without 
remuneration and she asked for information on any benefits to be obtained as a result of 
her total loss of income. This letter was allegedly never answered and in a subsequent 
letter which is undated but which the Complainant claimed was handed in at St 
Bernadette’s on 24 May 2002, she explained that she had already been fourteen months 
on certified leave, she now had no income and she expressed a hope that her situation 
would be dealt with promptly. Her letters were never answered; however she was referred 
to the Personnel Department where she was told that the matter was held up until her case 
was considered by a medical board.  
 
3. After four months without a salary and seeing that neither her superiors at St 
Bernadette’s, nor her employers the Social Services Agency were giving her any concrete 
answers the Complainant approached the Ombudsman. She stressed to him, and the 
Ombudsman noted, that in the period since March 2001 she had not received one single 
letter from the Agency informing her of her rights vis-à-vis pension payments nor 
explaining to her what her employment situation was now that she could not return to her 
previous position. 
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4. The Ombudsman commenced his investigation on 26 June 2002 noting that the 
Complainant had been informed by Personnel and by the Social Services Agency that 
they were waiting for a medical board to examine her in order to make recommendations 
as to her future employment situation. By letter dated 1 July 2002 the Ombudsman wrote 
to the GHA reminding the Doctor responsible for the Complainant that her employment 
situation was in limbo until her case was considered by a medical board and asking for 
reasons why the Complainant’s case had not been considered already by a medical board. 
It took three months of correspondence with the GHA for the Ombudsman to learn the 
cause of the delay. 
 
The Disappearance of the Complainant’s Medical Notes 
 
5. Personnel referred the Complainant’s case to the GHA on 13 March 2002. On 14 
March, the Director of Public Health (the Director) requested that the hospital medical 
records department supply him with the Complainant’s medical notes to enable him to 
assess what treatment was required. On 17 April 2002, following a reminder from 
Personnel, the Director contacted the medical records department once again to be 
informed that the notes were not in their possession and could not be located. The 
Director knew that such notes existed because the Complainant had been referred to a 
hospital consultant (the Consultant) by the Primary Care Centre in August 2001. On 1st  
July 2002 the Director was informed that the Complainant’s medical notes had been 
handed in at the medical records department. The Ombudsman took the disappearance of 
the Complainant’s medical notes extremely seriously. His investigation revealed that in 
the hospital all medical records are kept in the central medical records store which is 
open 24 hours a day and accessible to any medical officer. No records are kept of who 
has withdrawn medical records. A trolley goes round the hospital once a day collecting 
all of the records withdrawn from the store to return them to the store. If records are 
misplaced or left lying on somebody’s desk there is no way of tracing them. The 
Ombudsman was able to ascertain that this is what probably happened with the 
Complainant’s medical notes. 
 
6. Following the return of the Complainant’s medical notes to the records store, the 
Director was able to look into her case. On 23 July 2002, he informed Personnel that he 
had extended her certified sick leave until November 2002 and in November it was 
extended again until the end of January 2003. 
 
7. At the end of January 2003 the Director notified Personnel that the sick leave 
would be extended until the end of April 2003. Personnel notified the Employer and the 
Ombudsman, and the latter in turn passed the information onto the Complainant. 
 
8. In mid February 2003, the Complainant went to the Consultant in order to get a 
certificate and she alleged that to her dismay there was no note in her file noting that the 
sick leave had been extended until the 30 April. The Complainant explained that she had 
to go to the Consultant another two times in order to get the certificate. The certificate 
provided expired on 17 March 2003. 
 
9. On 17 March 2003 the certificate again expired. The Complainant spoke to the 
Director’s assistant who allegedly informed her that she would not need another check up 
for another year. The Complainant pointed out that her medical certificate expired today 
and that she had been told that the certified sick leave had been extended until the end of 
April 2003. The assistant knew nothing of this but she extended her certificate until 6 
April & told her that in the future the certificates would be renewed by her General 
Practitioner at the Primary Care Centre. 
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10. The Complainant explained to the Ombudsman that she was given no letter 
describing her medical situation and her file contained no instructions on the basis that 
she could return to work until the medical board met. The Complainant pointed out that 
on 6 April she would have to ask for a certificate for sick leave having nothing from the 
Director certifying that she was entitled to the leave. She explained that she would like a 
letter from the Director instructing the Primary Care Centre to periodically renew her sick 
leave. She added that considering the treatment she had received from the GHA she 
would prefer it if the Ombudsman requested the letter on her behalf. The Ombudsman 
acceded to her request and by letter dated 20th March 2003 he put the Complainant’s 
concerns to the Director. 
 
11. The Director answered by letter dated 4th  April 2003 informing the Ombudsman 
that there was no need for the Complainant to go to the Primary Care Centre. Since he 
had issued the original certificate it was within his power to extend it. He informed the 
Ombudsman that he had arranged to see the Complainant for a review on 17th April 2003 
and he added that he had instructed the Personnel Manager to extend her sick leave until 
2nd  May 2003. 
 
12. On 16th April 2003 the Director’s office informed the Complainant that the 
proper thing to do was for the Consultant to examine her before the Director saw her 
again and the appointment that was supposed to have taken place the following day was 
cancelled. The Complainant found it impossible to get in touch with the Consultant’s 
office to make an appointment and she informed the Director’s office that this was the 
case who agreed to get in touch with the Consultant’s secretary on her behalf; an 
appointment was arranged for the Complainant for 12th May 2003. The Complainant 
went to the Consultant’s office on 12th May 2003 only to be told that she had no such 
appointment. She was nevertheless given another appointment for 15th May. Finally at the 
end of May she was informed by the Director that she would be medically boarded.  
 
13. The Director explained to the Ombudsman that that the facts as recounted by the 
Complainant were the result of a misunderstanding on her part, human error or simply 
‘crossed wires’. He explained that there was never any need for the Complainant to go to 
him or to the Consultant to have her medical certificate renewed unless of course she was 
specifically asked to do so. The Director had the authority to extend patients certified sick 
leave for periods of up to six months and whenever the certificate had to be renewed he 
did so automatically, informing the Personnel Department at the same time. He only had 
a typist, not an assistant and in any case his typist did not have the authority to extend 
anybody’s medical certificate. As regards the Complainant’s allegation that she had been 
told that the Primary Care Centre would periodically renew her sick leave, he explained 
that there was never any need for the Primary Care Centre to do so because, as pointed 
out above, he had the authority to do this automatically. He went on to explain that the 
appointment with the Consultant on 12th May 2003 that never took place was the result of 
human error and he apologised for this. The Director then referred to the matter of the 
medical records and agreed that the system needed an overhaul. The GHA he said, was in 
the process of redeveloping the filing and records systems. 
 
14. Since the Complainant was now to be without income at least until the end of 
November 2002 the Personnel Department agreed to give her pension rate payments until 
her employment status was finalised. During the months of October to mid-December 
2002 over ten years of the Complainant’s work records were analysed by Personnel in 
order to ascertain her pension entitlement. On 20 December 2002 the Ombudsman was 
informed by Personnel that the computations had been finalised and that the Agency 
would be notified in writing about this development.  
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15. The Ombudsman welcomed this development and informed the Complainant that 
she should be hearing from the Agency shortly regarding sick pay pension rate payments. 
He advised her to contact him if she did not receive written notification of her new 
pension payments within a reasonable period of time. By 8 January 2003, she had not 
heard from the Agency. The Ombudsman contacted the Chief Executive Officer of the 
Social Services Agency (the Chief Executive) who explained that he had not heard from 
Personnel in this regard. The Chief Executive assured the Ombudsman that he would 
make enquiries and get back to him. By 14 January 2003, the Ombudsman had not yet 
heard from the Chief Executive and repeated attempts to communicate with him, both 
over the telephone and in writing were unsuccessful. One month after Personnel wrote to 
the Chief Executive concerning the Complainant’s pension rate payments, the 
Ombudsman saw himself with no choice but to give the Chief Executive a deadline. On 
Thursday 23 January 2003 the Ombudsman wrote to the Chief Executive Officer of the 
Social Services Agency giving him until 4.30pm the following day to contact Personnel 
in connection with the matter in question and to confirm to the Ombudsman when he had 
received the appropriate instructions from Personnel. By letter dated 22 January 2003 but 
received by the Ombudsman on 27 January the Chief Executive confirmed to the 
Ombudsman that he had instructed the Treasury Department-Salaries Section for action 
as necessary. Following receipt of the Chief Executive’s letter on 27 January the 
Ombudsman informed the Complainant that she should be hearing from the Agency 
shortly. When the 31 January came and the Complainant had not heard from her 
Employers, with past experience in mind, the Ombudsman contacted Treasury 
Department-Salaries Section (Salaries) to confirm whether or not they had received 
instructions from the Agency.  
 
More Delays 
 
16. Salaries confirmed to the Ombudsman that they had received instructions from 
the Chief Executive, however the problem now was that the Complainant had been 
overpaid and Salaries needed instructions from the Chief Executive as to whether to 
deduct the overpayment from the money now due to the Complainant. On 7th February 
2003 Salaries informed the Ombudsman that they were still awaiting instructions from 
the Agency. The Ombudsman wrote to the Chief Executive on 7th February 2003 and 
when he received no reply he wrote to him again on 14th February 2003. By 18th February 
2003 when the Ombudsman’s two letters had not yet been acknowledged, the 
Ombudsman wrote to the Chief Executive for a third time, giving him his second 
ultimatum in as many months. By letter dated 17th February 2003 and received by the 
Ombudsman on 18th February 2003 the Chief Executive notified the Ombudsman that the 
Complainant would be receiving sick pay at pension rate and that the overpayment would 
be deducted from the sums now owing to her. The Chief Executive also confirmed that 
the Complainant’s sick leave would be extended from 1st February 2003 to 30th April 
2003 when her case would be reviewed again. That same day, the 18th February 2003, the 
Ombudsman wrote again to the Chief Executive asking him whether the Complainant 
would receive written notification about the latest developments. The Ombudsman never 
received a reply to this letter and the Complainant received no notification. The 
Ombudsman was the one who had to inform the Complainant that she would be receiving 
sick pay on a monthly basis backdated to July 2002 and until April 2003 when her 
situation would again be reviewed. 
 
17. On 26th February 2003 the Complainant received a telephone call from the 
Agency in which she was told that she should go into the department to fetch her payslip. 
The Complainant did as requested from her and she was given a simple handwritten 
payslip. There was not even an explanatory letter attached. 
 

 86



18. In her original complaint the Complainant had claimed that Social Insurance 
contributions were wrongly deducted from her salary whilst she was on certified sick 
leave. In response to his investigation the DSS informed the Ombudsman that the 
Complainant should provide them with certificates certifying the dates when she had 
been on sick leave and the contributions that had been wrongly deducted from her salary 
would be refunded to her. On 20 December 2002 the Complainant took the required 
certificates to the DSS and on 17 February 2003 she received a cheque from the DSS. 
The Complainant however disputed the sums owed to her and she returned to the DSS 
saying that she had been underpaid. The DSS asked her to bring in the relevant 
certificates and pay slips. The Complainant expressed her frustration at the length of time 
that it was taking to solve this minor problem. She explained that she had already brought 
in a few times all of the documents required to prove the veracity of her words. 
 
19. The DSS for its part explained to the Ombudsman that the Complainant first 
applied for a reimbursement of funds on 23 December 2002. On 10 January 2003 she was 
sent a card asking her to call in at the DSS offices. The Complainant brought all the 
required documentation on 25 January 2003 and a cheque was prepared for her on 11 
February 2003. According to the DSS the Complainant reapplied for further 
reimbursements on 15 May 2003, supplying the required documentation. A cheque was 
prepared for her on 22 May and finally collected on 27 May 2003. 
 
20. The Ombudsman was pleased that this part of the complaint was solved with 
minimum fuss and delay as the DSS appeared to have reacted promptly to the 
Complainant’s representations. 
 
21. This complaint is all about respect to a person’s lawful entitlement and basic 
manners. It is unfortunate that the Ombudsman should have to write a report on these 
matters but it seems that some of the Departments mentioned herein have yet to 
understand that people have to be treated with respect. They cannot and should not be 
ignored. 
 
22. The Ombudsman pointed out that the Complainant was aggrieved at the fact that 
her letters were not answered, that the months were passing her by and the Agency did 
not even acknowledge her queries. The complaint against the Agency was that it had 
committed repeated acts of gross maladministration during the years that the 
Complainant was on sick leave. 
 
23. At the time of writing the Complainant had been two years in certified sick leave 
and in all this time she did not receive one single letter from the Agency. In fact ever 
since she complained to the Ombudsman in June 2002, the Ombudsman was the sole 
conduit of information between the Personnel Department and the Complainant. 
Personnel used to notify both the Ombudsman and the Complainant’s head of department 
of any development but only the Ombudsman used to pass the information on to the 
intended final recipient. 
 
24. The Ombudsman was unhappy with the behaviour of the Social Services Agency 
as delay amounted to maladministration and in this case it had been more than manifest. 
 
25. The Ombudsman pointed out that he had no knowledge of medicine or of 
hospital management. However he did not think that he would be mistaken if he said that 
the Central Medical Records Store is perhaps one of the pivotal departments of a hospital 
because if a patient’s medical records cannot be found, he possibly cannot be treated in a 
proper manner. The Complainant’s medical file got ‘buried’ somewhere in St Bernard’s 
Hospital and it took the system nearly five months to retrieve the file. The Ombudsman 
deplored this state of affairs and welcomed that the entire system was being reviewed. 
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26. The Ombudsman then referred to the rest of the Complainant’s travails. Having 
heard the GHA’s version of events he agreed that it was possible that these travails were 
the result of crossed wire however, these were wires that should have never been crossed. 
The Ombudsman was a first hand witness to the frustration experienced by the 
Complainant and to all of the chasing, waiting and phone calls made by her and as it 
turned out, unnecessarily. Even though the Complainant got her pension and there was no 
lasting harm, the GHA should ensure that patients should always know where they stand. 
Patients come first should be more than a motto. 
 
27. The Ombudsman accepted that the Social Insurance contributions were deducted 
from the Complainant’s salary by mistake and that human error was always an element 
that had to be taken into account. However when the mistake was brought to the attention 
of the DSS and the relevant documentary evidence supplied, and later on when the 
amount that was reimbursed was disputed by the Complainant, the matter should have 
been settled with the utmost efficiency and speed. If for whatever reason this was not 
possible, the Complainant should have been sent a holding letter. This unfortunately was 
not the case and at the time of writing, nearly three months after the Complainant first 
approached the DSS she was still waiting for a satisfactory conclusion. The Ombudsman 
stated that this was unacceptable. 
 
28. In a meeting between the Ombudsman and the Complainant, the Complainant 
described to the Ombudsman how she had visited the Social Services Agency and been 
given the hand written payslip described above. The Complainant confided in the 
Ombudsman that she had been shocked at the coldness and detachment with which she 
was treated and she described how she had felt humiliated and degraded. 
 
29. The Ombudsman was concerned and expressed his displeasure at the treatment 
received by the Complainant at the hands of all of the departments to whom this 
complaint is related. 
 
30. The Ombudsman expressed grave concern at the fact that it was never explained 
to the Complainant that her sick leave was always renewed automatically and that there 
was never any need for her to do any chasing. The GHA had failed the Complainant and 
it had to accept that what had happened to the Complainant should never happen again. 
With regard to the matter of the medical records, the Ombudsman recommended that a 
system be put in place whereby, for example, the details of any file that is withdrawn 
from the records store as well as the name of the medical officer removing the file should 
be entered into a database. He was pleased that such a system was being contemplated 
and he recommended that it be introduced as a matter of urgency. 
 
31. Good administrative practice demands that an employee leaving his post on a 
temporary basis receives a letter from the employer setting out his salary arrangements 
for the period of extended leave and specifying when he is expected back at work. The 
employee should also be informed if there is discretion for the employer to pay him sick 
pay pension rate payments where the employee is on sick leave. The policy of all 
Government departments has to be accessibility and openness. The Ombudsman had 
witnessed at first hand how the Complainant had banged her head with frustration at the 
brick wall of officialdom and bureaucracy and he condemned the ineptitude of the Social 
Services Agency. The Ombudsman noted that it was only as a result of his intervention 
that the Complainant’s grievance was resolved. 
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CASE NOT SUSTAINED 
 

CS/458 
 
COMPLAINT AGAINST THE SOCIAL SERVICES AGENCY FOR NOT 
TAKING PROPER CARE OF THE COMPLAINANT’S DAUGHTER 
 
1. The Complainant alleged that the Social Services Agency (the Agency) was not 
taking proper care of her 16 year old daughter. 
 
2. The Complainant explained to the Ombudsman that her 16 year old daughter (the 
Daughter) had always been a very problematic child so when the Daughter informed the 
Complainant that she no longer wanted to live with her, the Complainant was happy to 
get the Agency involved. Just before Christmas 2002 the Daughter allegedly reported her 
mother to the police, saying that she would commit suicide if she was forced to live with 
her mother. The Agency took this threat seriously and arranged for the Daughter to be 
placed with a foster family. After two weeks the girl returned to her mother’s house of 
her own free will. 
 
3. Since then the Daughter had allegedly had no permanent place of abode, moving 
out of her mother’s house if and when she pleased. The Complainant explained that at 
times the Daughter moved in with a friend who was a 35 year old mother of two young 
children. 
The Complainant stressed that she felt that the friend was a bad influence on her 
Daughter and that this friend used her as a free baby sitting service. The Complainant 
also claimed that the friend allowed her Daughter to do as she pleased, throwing her out 
of the house whenever they had an argument. 
 
4. On 13 March 2003 the Agency informed the Complainant that the friend had 
again asked the Daughter to leave her house. The Complainant said that when she spoke 
to the Daughter on her mobile the girl threatened to go to Spain and not to contact her 
ever again. Worried, the Complainant contacted the Agency who allegedly told her that 
the girl was not their responsibility and that there was nothing more that they could do for 
her. 
 
5. The Complainant pointed out to the Ombudsman that the Agency was doing 
nothing for her. The Daughter was being left to her own devices. 
 
6. The Agency explained to the Ombudsman that its first contact with the 
Complainant and her family took place in 1987. At that time there was an intervention by 
the Agency which included provision of residential care (both voluntary and under a Care 
Order) to her eldest daughter who was now 24 years old and lived away from home. 
 
7. The Agency’s intervention in respect of the Complainant’s second daughter (the 
Daughter) dated back to 1998 when, as a result of a conflict between mother and child, 
arrangements were made for the Daughter to live with her father. 
 
8. The Agency further explained that more recently on 21 December 2002 the duty 
social worker was called to the Central Police Station following an incident at home 
between mother and daughter, the Royal Gibraltar Police (the RGP) had been called to 
attend. Arrangements were made to accommodate the Daughter on an emergency basis 
for the night at the “Women in Need” Home. 
 
9. The Complainant with some reluctance agreed to attend at the Agency the next 
day. She was unwilling to allow the Daughter to return home and had to be reminded of 
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her legal responsibilities. The Agency explained to the Ombudsman that the mother was 
unwilling to work in partnership with the Agency to try to improve matters, she 
continued to shift all blame on the Daughter. Relief care cover over Christmas was 
arranged via a family friend. All parties agreed to this and signed their consent. 
 
10. On 7 January 2003 the Daughter returned home but on 9 January she was found 
by the RGP roaming the streets at night. 
 
11. The Agency further explained to the Ombudsman its other efforts on behalf of 
the Daughter, including its success in arranging that she be admitted into the College of 
Further Education. As an added ingredient to the arrangements put together by the 
Agency, both the Complainant and the Daughter were referred to the agency Psychologist 
with a view to helping them work out their differences and attain realistic expectations 
within their relationship. Unfortunately neither the mother nor the Daughter kept their 
appointments with the psychologist and also the Daughter did not attend the College 
placement. 
 
12. The Ombudsman was saddened by the inability of the Complainant and her 
daughter to get on together. He agreed with the Chief Executive of the Social Services 
Agency who said that neither the mother nor the Daughter accepted any responsibility for 
the situation. It seemed said the Ombudsman that this family was only interested in 
“quick solutions” and were not prepared to face the problems in hand in a proactive way 
with support and guidance from the Agency.  
 
13. The Agency cannot work miracles said the Ombudsman. It has the duty to help 
people with social problems, but those requiring help must be willing to help themselves. 
The Ombudsman concluded that the Agency had done and was doing the utmost for the 
Complainant and her Daughter. With these words he closed the report. 
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MINISTRY FOR TOURISM & TRANSPORT – (Pages 91 – 96) 
 

 
CASE PARTLY SUSTAINED 

NO RECOMMENDATION MADE BUT SERIOUS VIEWS EXPRESSED 
 

CS/421 
 

COMPLAINT AGAINST THE MINISTRY OF TOURISM AND TRANSPORT 
FOR FAILING TO PROVIDE A LEVEL PLAYING FIELD 
 
1. This complaint was the product of a long standing dispute between the Gibraltar 
Taxi Association (GTA), and a shore excursion agent (the Agent) concerning the 
transportation of tourists on rock tours. The GTA complained to the Ombudsman that the 
City Service & Cruise Terminal Regulations 1999 (the Regulations) were ineffective and 
were being inadequately implemented. 
 
2. The Regulations came into force on 1 August 1999. They changed the tourist 
transport regime in force at the Ferry Terminal and for the first time enabled cruise ship 
companies and their local shore excursion agents to make their own shore excursion 
transport arrangements using whatever method of transport they wished. In a press 
release issued on 4 August 1999 however, Government pointed out that it in the new 
Regulations it had attempted to ensure that once deprived of what up till then had been 
their monopoly over transportation from the port, the GTA would be assured a reasonable 
share of the market. Accordingly the Government said that the cruise shore excursion 
agents would be required to contract a minimum number of taxis on a sliding scale 
depending on the number of passengers on vessels. In the case that taxis were not 
contracted, the taxi drivers in question would be paid a ‘stand by fee’ instead. 
 
3. Since the introduction of the Regulations the GTA complained that the effect had 
been detrimental to taxi drivers. In a letter addressed to the Ombudsman and dated 23 
May 2002, the GTA (henceforth known as the Complainants) claimed that the 
Regulations had had the unprecedented effect of assisting one part (the Agent) at the 
expense of another (the Complainants) and that their earnings had fallen since the said 
Regulations were put in place. The Complainant asked the Ombudsman to investigate a 
number of complaints: 
 
4. Before proceeding with any possible investigation the Ombudsman felt it was 
very important for him to point out that he had no locus to criticise or question in any 
way or form the business activities of the Agent, or indeed those of the Complainants. As 
Public Services Ombudsman, his role was to investigate complaints against the public 
administration, and this case posed significant difficulties for him because he had been 
called to investigate alleged complaints, not all of them of an administrative nature, 
which flowed from a business dispute between two opposing business concerns. The 
Ombudsman reflected that he would have to choose his words carefully so as to put his 
views across without in any way impinging in areas which did not come under his 
jurisdiction. 
 
5. The Ombudsman said that the complaints covered different issues including 
those which dealt with how the Regulations had been and continued to be interpreted, 
requests by the Complainants regarding changes to the Regulations, alleged lack of 
proper policing or monitoring regarding some aspects of the Regulations, and delay in 
reviewing the Regulations. 
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6. At this stage of the report, and for the sake of clarity and completeness he felt it 
was appropriate that he should also express an initial view on those issues which came 
under his ambit, although these, he said, would have to be elaborated upon, once the 
investigation proper got under way. 
 
7. The Ombudsman concluded that out of the six complaints contained in the 
Complainant’s letter of 23 May 2002, he could only entertain two of the complaints as 
follows: 
 

1. The stand-by fee is being abused by the Agent which prefers to pay the stand-
by fee and not use taxis even when the use of coaches is not a request by the 
vessel involved. The stand-by fee should be done away with and the full price 
paid in each case. (The Ombudsman felt that this was an area of prime 
concern, and gave him some scope for involvement as it had a dimension 
which could well delve on the question of administration). 

 
2. The legislation stipulates that these quotas are to apply per vessel. This 

needs to be policed as the Agent is abusing the system by applying an 
aggregate over a number of vessels. That is not envisaged in the legislation 
and is not acceptable.( With regards the quota of taxis that should apply per 
vessel. The Complainants complained that the Agent was abusing the system 
by applying an aggregate over a number of vessels, and this was not 
acceptable because it was not envisaged in the regulations. (The 
Ombudsman felt he was competent to involve himself in this issue as it 
involved an element of public administration in the way of policing or 
monitoring). 

 
8.  The Ombudsman said that the following statements had to be taken into 
consideration for the cohesion of this report. The Minister said in a letter dated 7 July 
1999 that Cruise Operators would have a freedom of choice in respect of transportation 
for cruise visitors, subject only to the following paragraph (paragraph 2) of the Minister’s 
letter. 
 
8. Paragraph 2 of the Minister’s letter guaranteed the use of taxis in respect of each 
cruise call at Gibraltar with over 100 passengers which would be on a sliding scale 
dependent on the number of passengers arriving on each vessel. The Minister concluded 
his letter informing the Complainants that this arrangement would be in force for a period 
of two years, i.e., from 1 August 1999 to 31 July 2001, and would then be reassessed with 
a view to agreeing an increased payment in respect of taxis used by the shore excursion 
agents. 
 
9. Following the introduction of the Regulations, the Minister met on one or more 
occasions with the Complainants, and on 30 July 1999 he wrote to the Complainants’ 
solicitor and said amongst other things that the Government was fully aware that the 
Agents and the Complainants were not in full agreement with the Regulations which had 
been put in place, but that these had been introduced after lengthy consultations with all 
parties with the best interest of Gibraltar in mind. 
 
10. The Minister also said in his letter that Government would monitor the situation 
extremely closely to ensure that the spirit of the regulations was adhered to by all parties. 
He concluded by stating that the Agents had been briefed by him on the guaranteed use of 
taxis working under the quota system and had agreed to ensure that all taxis contracted 
under this quota system would be, to the best of their abilities, employed in an effective 
and satisfactory manner. 
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11. The Ombudsman therefore observed that on (1) it was not up to him to 
recommend or otherwise that the stand-by fee be done away with, but rather to find out 
whether it was true that the stand-by fee had been and was being abused, and if so, why 
was Government not doing anything to prevent it, given that the Minister had guaranteed 
the use of taxis in respect of each cruise liner, and that Government would monitor the 
situation extremely closely to ensure that the spirit of the regulations was adhered to by 
all parties. 
 
12. On (2) he said that if the Complainant’s claim was true, and Government was 
failing in its policing of the regulation, thus allowing abuse the system by applying an 
aggregate over a number of vessels, something which is not envisaged in the legislation, 
then he would consider this alleged failing in the policing of the regulation an 
administrative matter which he would look into. 
 
13. Another area he would also look into was the question of delay, which as far as 
he was concerned was a matter of administration. In his letter of 7 July 1999 the Minister 
had told the Complainants that this arrangement would be in force for a period of two 
years that was from August 1999 to July 2001, and would then be reassessed with a view 
to agreeing an increased payment in respect of taxis used by the Agent. 
 
14. The Ombudsman met with the Principal Secretary and put it to him that he would 
be investigating points (1) and (2) as mentioned in his previous communication. He 
would also be looking at the question of delay. He asked to be given explanations on 
these three issues. 
 
15. By letter dated 20 November 2002 the Principal Secretary drew the 
Ombudsman’s attention to the Minister’s letter of 30 July 1999 addressed to the 
Complainant’s solicitor, wherein the Minister had said that it would be very difficult to 
have a system that would guarantee the use of taxis working under the quota system. 
However, the Minister pointed out that having a system that guaranteed income to the 
Gibraltar Taxi Association was more important. The Minister concluded by saying that 
the Agents had been briefed by him on this matter and had agreed to ensure that all taxis 
contracted under the quota system would be, to the best of their abilities, employed in an 
effective and satisfactory manner. 
 
16. The Principal Secretary went on to point out that the question of guaranteed use 
of taxis had been discussed at length between the GTA and Government, and that 
Government found it impossible to guarantee the physical use of taxis, although 
Government committed itself to guarantee income for the GTA. 
 
17. On point two (2), which involved the monitoring by Government the quota of 
taxis that should apply per vessel, and which the Complainants had said was being 
abused by the Agent by applying an aggregate over a number of vessels, when this was 
not envisaged in the regulation, the Principal Secretary said this matter was now 
academic. He explained that after the issuing of further tour bus licences to its subsidiary 
company, the Agent no longer hired taxis, preferring to service their transport demands 
with their own fleet of buses.  
 
18. The Principal Secretary opined that the Complainants’ claim was well-founded, 
but this was a matter for resolution between them and the Agent, and that Government 
had no standing in this dispute, as it did not act as an agent for either party. The Principal 
Secretary pointed out that if the provision of Regulations made under the Ordinance were 
not adhered to, the redress available to the aggrieved party would be through the Courts, 
and the Gibraltar Tourist Board would simply limit itself to informing the Agent that it 
was in agreement with the Complainants’ interpretation of the legislation. 
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19. Finally, on the question of delay the Principal Secretary said that the 
Complainants’ allegation that there had been no re-assessment of the regulations as 
promised was incorrect. He said that a number of meetings had been held between the 
Ministry and the Complainants precisely on this issue. The Principal Secretary explained 
to the Ombudsman that the views of the Transport Commission had been sought and the 
matter tabled for discussion. However subsequently the Complainants had declared 
themselves in dispute with the Government and they had been informed that no further 
discussions would take place in respect of this issue, or any other, until the industrial 
action was lifted. 
 
20. On the question of the delay being incurred regarding the reassessment of the 
arrangement which, as promised by the Minister, should have been carried out in July 
2001, the Ombudsman agreed with the Government’s stance that this could not be looked 
into until the industrial action that was being undertaken by the Complainants had been 
lifted. The Government could not negotiate or discuss under duress. 
 
21. The Ombudsman expressed the view that the present state of stalemate was 
totally unproductive and that both the Government and the Complainants needed to sit 
down and talk, and seriously re-assess the Regulations which since their implementation 
seemed to have exacerbated the conflict rather than resolve problems and reduce tension. 
He urged the Complainants to lift the industrial action and get back to the negotiating 
table. He also said that any negotiations or discussions should not become a protracted 
affair which would only serve to cause further frustration and tension. Instead, 
Government should set down a prudent and realistic time limit, and adhere to it. 
 
22. The Ombudsman ruled that this complaint involving delay regarding the question 
of the reassessment of the arrangements could not be sustained, although it was obvious 
that the arrangements needed to be reassessed. 
 
23. On the question of the stand-by fee, (Item 1) the Ombudsman felt it was pertinent 
to recall what the Minister had said in his letter of 7 July 1999 which was that the use of 
taxis in respect of each cruise call with over 100 passengers was guaranteed. The 
Minister had concluded his letter saying that the Agents had been briefed by him on the 
guaranteed use of taxis working under the quota system and the Agent had agreed to 
ensure that all taxis contracted under this quota system would be, to the best of their 
abilities, employed in an effective and satisfactory manner. However, shortly after, on 30 
July 1999 the Minister wrote to the Complainants’ solicitor and said that it would be very 
difficult to have a system that would guarantee use for taxis working under the quota 
system. 
 
24. The Ombudsman expressed the view that the Minister had introduced this 
Regulation regarding the use of taxis and the stand-by fee presumably with the best of 
intentions to ensure the use of taxis or earnings when taxis could not be used. There was 
little doubt in the Ombudsman’s mind that the Minister had genuinely tried to reconcile 
the interests of the different players in this commercial conflict, and pave the way for a 
level playing field. Regrettably, his intentions had failed, and perhaps even worsened the 
conflict. 
 
25. The Ombudsman had to decide whether the Minister could just be accused of 
having been over optimistic and of having created expectations that he was not in a 
position to bring to fruition through enforcement or worse whether he had failed to ensure 
that the spirit of the Regulations was adhered to by all parties. 
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26. The Ombudsman found it difficult to accurately pronounce himself on these 
points, not having been privy to the many discussions, and talks held between the 
different parties over a long period of time. However basing himself on the available 
evidence he could conclude that firstly the Minister seemed to have acted with the best of 
intentions when he implemented the Regulations. He could be accused of having been 
over optimistic when saying initially that all shore excursion agents had agreed to the 
liberal use of taxis, although shortly after he retracted. Similarly, he seemed to have 
created expectations that he was later on not in a position to deliver through enforcement. 
Lastly, the Ombudsman concluded that generally speaking the Minister had, 
notwithstanding his efforts, failed to ensure that the spirit of the Regulations was adhered 
to by all parties. Nor it seemed had there been a thorough monitoring procedure put in 
place. As to whether the Minister could have done more to restore faith in the 
Regulations and ensure that its spirit be adhered to, the Ombudsman could not say. The 
Ombudsman said it was unfortunate that whereas the introduction of the Regulations had 
eliminated the long standing transportation regime in operation at the Port which had 
favoured the GTA, it had failed to deliver a level playing field. The Regulations had, to a 
large extent, eliminated the Complainants’ favourable business predominance, and given 
it to the Agent. 
 
27. The Ombudsman concluded that the present situation of conflict and tension in 
the Port could not, and should not be allowed to continue, and that negotiations should 
resume as soon as possible. The Ombudsman said that as a first step the Complainants 
should suspend their industrial actions at the Port, and call a truce. Government should 
then initiate a fresh round of talks/ negotiations with the affected parties in order to find a 
long-lasting solution to a problem which has plagued the Port of Gibraltar and one of the 
main pillars of our economy for far too long. The Government should, if necessary, enlist 
the services of a professional mediator should talks and/or negotiations get bogged down 
again. 
 
28. With these observations the Ombudsman closed this case. 
 
 
 

CASE SUSTAINED 
NO RECOMMENDATION MADE OR WARRANTED 

 
CS/422 

 
COMPLAINT AGAINST THE DEPARTMENT OF TRANSPORT FOR NOT 
GRANTING THE COMPLAINANT A PASS TO CROSS THE BORDER INTO 
SPAIN WITHOUT HAVING TO WAIT IN THE QUEUE 
 
1. The Complainant was aggrieved that the Department of Transport (the DOT) 
refused to issue him with a pass that would enable him to cross the border into Spain 
without having to wait in the queue. 
 
2. The Complainant at the time of writing was a 70 year old UK resident with a 
holiday home in Spain who visited Gibraltar three or four times a year. The gentleman, 
who was disabled with serious respiratory and heart problems wrote to the Department of 
Transport on 10 July 2002 applying for a pass that would enable him to cross the border 
into Spain without having to wait in the queue (a frontier pass). In his letter, he explained 
that he was chronically disabled, requiring a constant supply of oxygen and medications. 
He attached a copy of a pass from the Spanish health authorities instructing the guards at 
the Spanish side of the border to allow the holder to cross into Gibraltar without having to 
queue up. The DOT rejected the application, explaining that the requested frontier pass 
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was a concession given by the local Government to frail and infirm residents of Gibraltar 
of any nationality and the Complainant did not satisfy the said criteria. On his return to 
the UK, the Complainant complained to his Member of Parliament who referred the 
complaint to the then Minister for Europe. The Minister referred the complaint on to the 
Office of the Governor in Gibraltar who passed the matter on to the DOT. In the 
meantime the Complainant's MP briefed a member of the Gibraltar Opposition who was 
attending the MP’s party conference in the UK. During the Complainant's last trip to 
Gibraltar in November 2002, he visited the politician in question who advised him to put 
his complaint before the Ombudsman. 
 
3. The Ombudsman requested from the DOT that it explain why it had refused to 
grant the Complainant the requested frontier pass. The DOT’s response was the same one 
given to the Complainant himself in July 2002. The pass in question was a concession 
granted to frail and infirm residents of Gibraltar of any nationality. Since the 
Complainant did not satisfy this criterion, he was not entitled to it. The DOT also added 
that the permit was only granted pursuant to the certification of a local medical 
practitioner and that it only entitled the holder to avoid joining the queue when it was 
longer and busier than normal and it would involve an unusually extended wait. It 
explained that the Department of Transport had received medical advice to the effect that 
a wait of half an hour in the queue could be borne by most people, irrespective of their 
physical condition. It was therefore the case that when there were two queues in 
operation (as opposed to four) holders of frontier passes (with very few exceptions) 
would have to wait with every body else. Since this was the case at the border at most 
times of the day, having a permit would not have benefited the Complainant in any 
significant way.  
 
4. The Ombudsman accepted that the DOT had acted according to Government 
policy but pointed out that when formulating an opinion, the Ombudsman is not limited 
to a strictly legal interpretation of Government activities, but rather considers all factors 
in commenting on their fairness, and the action complained about may be considered 
unreasonable or unjust, even though it may have been done within a legal framework. 
Also, the Ombudsman is neither an advocate for the Complainant or the Department or 
Agency concerned, but is obliged to view and formulate his opinions, not in a partisan 
manner, but taking into account all other relevant considerations. Taking the above into 
account, the Ombudsman could not understand why the issue of frontier passes should be 
limited to residents of Gibraltar. Giving the Complainant and others like him a frontier 
pass would cost nothing to the Gibraltar Public Administration, and would make the lives 
of disabled persons that much easier when crossing the frontier back into Spain. In 
response to the possible argument that the sheer numbers of disabled non-residents would 
require a special lane for the disabled he retorted that not all of them would cross the 
border at the same time. People like the Complainant who had been refused a pass return 
to Spain would blame Gibraltar, not Spain for their difficult and perhaps potentially life 
threatening wait to cross the border. The Ombudsman then added that whether or not the 
holder of the permit would actually benefit from it was irrelevant. There should not be 
discrimination between residents and non-residents. 
 
5. The Ombudsman could see no valid reason justifying the current policy of the 
Department of Transport and he suggested that the department in question should make a 
humanitarian gesture to people like the Complainant and consider abandoning a policy 
that could be deemed to be discriminatory. Non-residents should be entitled to receive a 
frontier pass provided of course that a local practitioner had certified their qualification 
for the same. 
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DEPARTMENT OF TRADE & INDUSTRY – (PAGES 97 – 99) 
 
 

CASE NOT SUSTAINED 
 

CS/449 
 
COMPLAINT AGAINST THE DEPARTMENT OF TRADE & INDUSTRY FOR 
UNDUE AND UNREASONABLE DELAY IN PROCESSING THE 
COMPLAINANT’S APPLICATION TO PURCHASE THE PROPERTY IN 
WHICH HIS TENANCY WAS SITUATED 
 
1. The Complainant alleged that he had been waiting for over four years for the 
Department of Trade & Industry to decide whether to allow him to purchase the property 
in which his tenancy was situate. 
 
Background  
 
2. Before going into the facts of this complaint it is necessary to describe the events 
recounted in Complaint Number 24 investigated by the Ombudsman during the course of 
1999. This current complaint is a continuation of the events set out therein. 
 
CS/24 
 
3. The Complainant was a Government tenant in what can be safely called a semi-
derelict building in the Upper Town area (the Property). At the time in question other 
than the Complainant there was only one other sitting tenant still living in the property.  
 
4. The Complainant first applied to buy the Property from Government in 1998 and 
in September of that year it was valued at over £18,000. On 23 April 1999 however, Land 
Property Services explained to the Complainant that selling Government properties which 
had a multiple number of tenants in occupation posed a problem and Government had to 
take a policy decision on the matter.  
 
5. On 5 August 1999 the Complainant wrote to the Minister for Trade & Industry. 
In his letter the Complainant described the terrible conditions he was living in and offered 
to buy the entire building in which his flat was situate. He also committed himself to 
setting up a management company which would be responsible for the running of the 
entire building including the common areas and the sitting tenant’s flat. 
 
6. The Minister replied on 23 August 1999, repeating what had been said in the 23 
April letter and informing him that no policy decision had yet been taken. 
 
7. On 15 November 1999 the Ombudsman wrote to the DTI saying that the property 
was valued in September 1998, one year had already passed and the Complainant had 
still not been told whether Government would proceed with the sale. Such a delay and the 
scarcity of information said the Ombudsman, was causing an injustice to the 
Complainant.  
 
8. The DTI replied on 12 January 2000, explaining that in principle Government 
was in favour of the sale of residential properties to sitting tenants, even in the case of 
multiple occupation buildings where the circumstances were so much more complicated. 
However Government’s position on the matter had already been set out in the 23rd 
August 1999 letter and the position remained substantially the same. 
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9. The DTI added that in spite of an 'in principle' decision in the Complainant’s 
favour, it was not possible to arrive at a resolution of the problem in the short or, indeed, 
the middle term and it suggested that the Complainant follow up any other options that 
may be available to him in relation to his residential arrangements.  
It went on to say however, that this should not be taken to mean that the situation could 
not suddenly and shortly change allowing for a more satisfactory outcome. 
 
The Current Enquiry CS/449 
 
10. On 20 January 2003 the Complainant approached the Ombudsman once again. 
The Complainant explained that he was living in appalling conditions. His roof leaked 
like a sieve and his flat suffered from cockroach and flea infestation. He was willing and 
able to invest in the Property and repair it himself but he was loath to do so until it 
belonged to him. He claimed that in the past three years nothing had changed and he was 
still waiting for Government to come to a policy decision on whether to go ahead with the 
sale. 
 
11. The Ombudsman proceeded to write to Land Property Services (LPS) enquiring 
about Government’s intention vis-à-vis the Property and also to the Department of 
Buildings & Works (B & W) informing them that the Property still belonged to 
Government and it was in dire need of repair. The Ombudsman went on to ask B & W 
whether they had any plans to refurbish the building. 
 
12. In its reply B & W explained that the tenant had not paid rent in a very long time 
and that no works had been done on the building because no problems had ever been 
reported. B & W added that the Complainant had encroached on public land and had 
taken over common parts of the Property. For its part LPS explained that it had last 
written to the Complainant on 4 July 2000 requesting him to provide them with a plan of 
the works he proposed to do in the Property to enable Government to fully consider the 
matter and decide whether his part of the Property could be sold to him. The drawings 
had never been forwarded and Government had therefore been unable to consider the 
matter. This problem was communicated to the Complainant who finally submitted the 
plans on 8 May 2003. Considerations and consultations ensued and finally by letter dated 
13 November 2003 the Complainant was finally informed that Government had finally 
accepted to proceed with the sale. 
 
13. In a letter from the DTI to the Complainant dated 12 January 2000, he was 
informed as follows: 

 
“In the interests of clarity I should put it to you that because of the complexities 
of the circumstances, in spite of an ‘in principle’ decision in your favour, it may 
not be possible to arrive at this resolution in the short or indeed the middle term. 
You may consider it necessary to follow up any other options that may be 
available to you in relation to your residential arrangements.” 

 
14. Notwithstanding the above, the Complainant chose to remain in the Property. He 
did not pay rent to the Housing Department and neither did he report his appalling living 
conditions to B & W. He also did not raise the matter again with the DTI. So much so 
that on 31 July 2003, in a telephone conversation with the Personal Assistant to the 
Minister of Trade & Industry, the Ombudsman was told that he had not known that the 
Complainant was still interested in purchasing the Property.  
 
15.  The Ombudsman reopened his investigation into the Complainant’s problems on 
11 February 2003. He did this with the prior knowledge that Government had to take a 
policy decision on the matter of the sale and that he had no jurisdiction to question the 
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merits of Government policy. This said, during the period of time that had passed since 
he reopened the investigation the Complainant supplied LPS with the plans required from 
him, the decision was taken by Government, the sale was approved, and an offer of sale 
made to the Complainant. The Ombudsman could not in these circumstances find that the 
DTI had breached its duty of care towards the Complainant. 
 
16. The Ombudsman pointed out that even though the Complainant had been living 
in limbo for many years as far as his offer for purchase was concerned, he had to consider 
that during the course of 1999/2000 the Complainant was told by the DTI several times 
that Government had to make a policy decision and from the protracted correspondence 
on the matter it was evident that Government was in no hurry to take that decision. He 
also had to take into account that the Complainant never submitted the plans that were 
requested from him. It was unfortunate that the Complainant had seen himself forced to 
live in such terrible conditions for so long, however there was a large element of choice 
in his continued residence in the Property. The Ombudsman concluded that in the 
circumstances discussed no maladministration had been committed and with these 
comments the Ombudsman closed the case. 
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TRAFFIC COMMISSION – (Pages 100 – 103) 
 
 

NO RECOMMENDATION WARRANTED OR APPROPRIATE 
 

CS/370 
 

COMPLAINT AGAINST THE TRAFFIC COMMISSION FOR REFUSING TO 
ISSUE THE COMPLAINANT WITH A DISABILITY DISC IN RESPECT OF HIS 
DISABLED MOTHER 

 
1. The Complainant approached the Ombudsman complaining that the Traffic 
Commission had refused to issue him with a disability disc in respect of his mother who 
was severely disabled. 
 
2. In September 2001, the Complainant applied for a disability disc for his 93 year 
old mother who was severely disabled. In his application he explained that his mother 
was wheelchair bound and that he needed to take her to hospital on a regular basis. He 
added that when he did, he could not drop her off at the hospital entrance whilst he went 
to look for a parking space. He had no choice but to park his car as close as possible to 
the hospital entrance. The Complainant told the Ombudsman that the Traffic Commission 
denied his application, saying that applicants who were non-drivers would not be 
considered pending the outcome of a review, which was supposed to be completed in 
October 2001. In a letter to the Complainant, the Traffic Commission explained that the 
review had been forced by circumstances outside the Commission’s control and it was 
aimed at ensuring the viability of the disability disc scheme. The Traffic Commission 
said that the increase in applications threatened to nullify the effectiveness of the 
disability disc scheme, which had been conceived solely for the benefit of disabled 
drivers. On 11 October 2002, he wrote to the Traffic Commission once again and the 
answer he received was that the review had not yet been completed. When the 
Complainant first approached the Ombudsman it was May 2002 and he complained that 
the date he was currently being given for the completion of the review was June 2002. 
Notwithstanding the fact that the review had not been completed the Complainant was 
notified of the decision to grant him a parking permit at the beginning of December 2002, 
fifteen months after his initial application. 
 
3. The problem of finding a parking space has always been the motorists’ top 
difficulty in Gibraltar and in the past few years, this problem has grown into nightmarish 
proportions. The disability and parking bay scheme was devised with this problem in 
mind, the aim being to set aside parking spaces for disabled drivers. Due to an increased 
public demand for discs, the scheme was revised to include the drivers of disabled 
passengers such as the Complainant. With time, the system began to be abused, with 
able-bodied drivers parking in the disabled bays for their own convenience regardless of 
the presence of the disabled passenger. This threatened the viability of the entire scheme 
and the Commission decided to review the scheme and decide on new criteria for the 
granting of the much-coveted discs. Instructions were given that pending completion of 
the review existing parking permits should be allowed to expire and new ones only issued 
to disabled drivers or to drivers of disabled minors. As at the time of writing discs are 
also given to the driver of a blind person. The review was scheduled to be completed by 
October 2001. During the course of August 2001, the Ombudsman received two 
complaints from relatives of a disabled family member whose permits had not been 
renewed. The first one was from someone whose father in law was blind and partly 
paralysed and he, the son in law had been refused a disability disc on behalf of his father 
in law (see Ombudsman’s report for case No. 254), the second Complainant was a mother 
whose ten-year-old son suffered from cerebral palsy and was wheelchair bound (see 
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Ombudsman’s report for case No. 256) in both cases the complaint was that the Traffic 
Commission had refused to grant them a disability disc pending the review which was 
scheduled to be completed by the following October. The Ombudsman’s 
recommendation in both cases was that the Complainants be granted a temporary permit 
pending the outcome of the review. 
 
4. The recommendation was not accepted in respect of case number 254. By letter 
dated 28 October 2001, the Traffic Commission informed the Ombudsman that it could 
not accede to the Complainant’s request given that the Traffic Commission had changed 
its policy to consider only disabled drivers and minors (17 years or under) and the 
Complainant did not come under any of these two categories. 
 
5. The Traffic Commission explained to the Ombudsman that the review currently 
in progress was a global review involving the entirety of the service provided to the 
public. The criterion in force pending completion of the review was that discs were only 
granted to disabled drivers, to drivers of disabled minors and to the driver of a blind 
person. The Commission pointed out to the Ombudsman that the Complainant had been 
finally granted the disability disc as an exception to the rule however; its policy was still 
that the driver of a disabled person did not qualify for a parking disc. The Commission 
added that it had told the Complainant that the decision to refuse him a disc was pending 
the completion of the review out of kindness and in order to give the Complainant a ray 
of hope. It now realised it pointed out, that this had given the Complainant false hopes 
and it had been a mistake. The Ombudsman was able to ascertain that the review was 
taking such a long time because the Commission was over worked, and also because the 
review was pending a final policy decision by Government. The Ombudsman expressed 
the view that the matter of disability discs ranked low in the Government’s list of 
priorities and this was out of the Commission’s control. 
 
6. The Ombudsman noted that the Traffic Commission was composed mainly of 
members of the public who served on a voluntary basis. The Ombudsman expressed his 
appreciation for their work and dedication and accepted that the length of time it was 
taking them to complete the review was due to circumstances beyond their control. The 
Ombudsman accepted that for the time being the policy of the Commission was not to 
issue disability discs to the driver of a disabled person and he noted that this was also the 
case in Britain and Northern Ireland. However, he pointed out that by telling the 
Complainant that this policy was pending completion of the review they had given him 
false hopes especially since this completion depended on matters that were out of the 
Commission’s control. The Ombudsman pointed out that abuses in the system had to be 
dealt with but not at the expense of the weakest and most vulnerable members of our 
society. He urged the Commission to do its best to complete the review without any 
further delay (a delay so far of some seventeen months was not acceptable) in order to 
bring back uniformity and certainty to the system. With these words, the Ombudsman 
closed the report. 
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CASE SUSTAINED 

NO RECOMMENDATION MADE BUT SERIOUS VIEWS EXPRESSED 
 

CS/436 
 
COMPLAINT AGAINST THE TRAFFIC COMMISSION AND THE 
TECHNICAL SERVICES DEPARTMENT FOR NOT ENSURING THAT ZEBRA 
CROSSINGS COMPLIED WITH THE PROVISIONS OF THE CONTROL OF 
TRAFFIC REGULATIONS 
 
1. The Complainant was concerned that some of the zebra crossings scattered 
around Gibraltar were not safe for pedestrians. She complained to the Ombudsman that 
many of these crossings lacked belisha beacons. 
 
2. The Complainant was a young mother who was alarmed to witness that 
inadequate lighting at zebra crossings could have had potentially fatal consequences.  
 
3. On 13 February 2002, the Complainant wrote to the Secretary of the Traffic 
Commission expressing her concern that a pedestrian crossing at Glacis Road, opposite 
Portland House was not very safe. She said that the pedestrian crossing lacked adequate 
lighting, and on more than one occasion claimed that she had witnessed near collisions 
taking place as a result. 
 
4. Her letter was acknowledged by the Secretary of the Traffic Commission on 19 
February 2002. The letter informed her that the matter would be included in the next 
meeting of the Traffic Commission. 
 
5. The Complainant wrote to the Commission on two more occasions, on 25 April 
and 27 May 2002. Since she received no reply she took the matter to the Ombudsman 
who wrote to the Commission on 11 June 2002. The Ombudsman wrote again on 26 June 
2002 asking for a prompt reply. A reply was received by return informing the 
Ombudsman that the Minister had asked the Chief Executive of the Technical Services 
Department (the Chief Executive) to take the necessary action to commence a programme 
of maintenance on zebra and pelican crossings as soon as possible and a letter was also 
sent by the secretary of the Commission  to the Complainant. 
 
6. On 13 January 2003, nearly one year after the original complaint, the 
Ombudsman wrote to the Chief Executive asking for information relating to the 
mentioned maintenance programme. 
 
7. In his reply, the Chief Executive explained that his department’s responsibility 
was limited to the painting of road markings and that it did not extend to the installation 
and maintenance of the belisha beacons and the ancillary lighting. This remained the 
responsibility of the Electricity Department. 
 
8. The light beacons and ancillary lighting at the zebra crossing in Glacis Road 
were installed during the course of January 2003; however by this stage the Complainant 
had identified several other crossings, one of them situated just metres up the road from 
the Glacis Road crossing, which still lacked the belisha beacons and the ancillary 
lighting. She complained to the Ombudsman that the provisions of Schedule 1 of the 
Control of Traffic Regulations were not being enforced. 
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9. The Ombudsman opened his investigation by declaring that he had also 
witnessed several near collisions on zebra crossings that lacked the mandatory beacons 
and he took the matter with the utmost seriousness. 
 
10. The Ombudsman wrote to the Department of Transport asking whether it had any 
plans to enforce the provisions of the Control of Traffic Regulations uniformly 
throughout Gibraltar and on whose authority were the crossings created in apparent 
contravention of existing legislation. In its reply the Department of Transport explained 
that the role of the Traffic Commission was to consider and approve the location and 
placement of new crossings, however the actual crossing was created by the Technical 
Services Department liaising with the Electricity Department. The Technical Services 
Department (the Department) explained to the Ombudsman that a full survey of all zebra 
crossings had recently been carried out to identify the works and improvements required 
to up-grade all such crossings. A number of defects were identified and rectified, 
however the survey revealed that in many cases lighting globes were missing and a 
programme had been prepared for the installation of all such globes. The Department 
explained that in many cases electrical infrastructure works needed to be undertaken to 
bring electrical supplies from the nearest connection point to the crossings and the cost in 
some cases was disproportionately high. In its estimates submissions for funding for the 
new financial year the Department had made a request for funding for the undertaking of 
the required works. It guaranteed that whatever funding was provided, work would begin 
during the current financial year in undertaking the up-grading of the more critical 
crossings. 
 
11. Without prejudice to the above the Department pointed out that the Control of 
Traffic regulations did not make any reference to belisha beacons. The only reference 
was to “globes mounted on posts or brackets”. The Chief Executive informed the 
Ombudsman that he would get legal advice as to whether the reference to “globes” meant 
belisha beacons. If this was not the case he could safely guarantee that such globes would 
be put up in every crossing within a short period of time. 
 
12. The Ombudsman welcomed the commitment however he could not understand 
why either the belisha beacons or the globes had not been installed at the creation of each 
individual crossing. This had been wrong declared the Ombudsman and now the cost of 
correcting years of oversight was possibly higher than they would have been had the 
works been carried out timely. 
 
13. The Ombudsman pointed out that thousands of foreign cars enter Gibraltar every 
day, many of them from countries where priority is not given to a pedestrian who is 
waiting by a zebra crossing. It was increasingly common to see that along our major 
trunk roads cars did not stop for pedestrians and in many occasions pedestrians had to 
step onto the road to encourage the cars stop. The Ombudsman was of the opinion that 
the relevant authorities should take this development into consideration.  
 
14. The Ombudsman expressed his concern at the fact that the Traffic Commission 
had approved the creation of zebra crossings but neither then Electricity Department nor 
the Technical Services Department had ensured that the crossings were created according 
to law. This was a serious lapse which was most unacceptable. He expressed his hope 
that this matter would soon be rectified and he said that if the situation was not corrected 
within a reasonable period of time he would reopen this investigation. 
 
 
 
 
 

 103



OTHERS – (Pages 104 – 105) 
 
 

CASE NOT SUSTAINED 
 

CS/419 
 
COMPLAINT AGAINST THE SIR WILLIAM JACKSON GROVE 
(MANAGEMENT) LTD FOR NOT TACKLING THE PROBLEM OF HUMIDITY 
IN THE COMPLAINANTS’ APARTMENT 

 
1. The Complainant who lived in Sir William Jackson Grove Estate (the Estate) 
explained to the Ombudsman that the apartment suffered from mould and humidity and 
that the Sir William Jackson Grove (Management) Ltd, (the Management Company) had 
done nothing to remedy the situation. 
 
2. The Complainant lived in a top floor apartment in the Sir William Jackson Grove 
Estate (the Apartment). She complained to the Ombudsman that her Apartment suffered 
from mould and humidity and the walls were cracking. She claimed that the Management 
Company had done nothing to remedy the situation The Management Company denied 
that this was the case, explaining that the matter had been referred to those appointed to 
carry out repairs within the Estate (the Project Manager) and the matter was now outside 
its jurisdiction.  
 
3. The Project Manager explained to the Ombudsman that he had visited the 
Apartment in January 2002 and measured the humidity within the walls with a humidity 
counter, known as a portimeter. He explained that this appliance was very reliable and in 
the building trade its showings were regarded as conclusive. The results, which had not 
illustrated an unusual amount of water within the walls, had led him to the conclusion 
that the mould was caused by lack of ventilation rather than by water seepage. In 
November 2002, which was a very wet month in Gibraltar, the Project Manager visited 
the Apartment once again together with the Ombudsman’s Investigating Officer. Since 
the apartment was situated on a top floor, if the humidity was being caused by water 
seepage it would certainly have shown on the portimeter. The Complainant directed the 
Ombudsman’s Investigating Officer and the Project Manager to all the patches of mould. 
The humidity was duly measured with the portimeter and the results were conclusive. 
There was neither humidity nor any change from the January 2002 readings. Not satisfied 
with the findings of the Project Manager the Complainant approached the Environmental 
Agency who visited the Apartment on 12 December 2002 and formed the opinion that the 
Complainant's problem was caused by condensation. However, he informed the 
Ombudsman that he had found evidence of leakage in the loft above the Apartment. He 
said that there was a possibility that the water in the attic could be cooling the concrete 
slab that was the Complainant's ceiling thus contributing to the condensation in the 
Apartment. With this in mind the Ombudsman contacted the Technical Services 
Department which looked into the matter. After examining the loft and consulting with 
the Project Manager, the Environmental Agency and the Clerk of Works of that 
Department, the Chief Executive of Technical Services concluded that the humidity was 
caused by lack of ventilation and not by water ingress.  
 
4. The Estate was built by or for the Government of Gibraltar and the apartments 
sold to private individuals. Problems faced by residents of the Estate that were the result 
of or connected to a structural defect were the responsibility of the builder. Such 
problems were referred to the Management Company which reported the matter to those 
responsible for repairing the defect, in this case the Project Manager. If the Project 
Manager determines that the problem complained about is not caused by a structural 
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defect, the Management Company has no responsibility over the matter and the owner of 
the apartment has to deal with it on his own basis. 
 
5. The point that the Ombudsman had to consider was whether the Management 
Company had done all that it possibly could in order to determine whether the humidity 
was caused by a fault that was its responsibility to deal with. The Ombudsman 
sympathised with the Complainant but he determined that the Management Company had 
indeed fulfilled its obligation. On receiving the complaint the Management Company had 
the duty to report it to the Project Manager for him to deal with. If the Project Manager 
had determined that the condensation was caused by a structural defect, the Management 
Company would have had the duty to make sure that the defect was repaired. This was 
not the case however. The Project Manager together with other professionals determined 
that the condensation was the result of insufficient ventilation in the Apartment. The 
matter was therefore taken out of the Management Company’s hands and it was now up 
to the Complainant to try to remedy the problem.  
 
6. The Ombudsman sympathised with the Complainant’s predicament but he ruled 
that there had been no maladministration. The Management Company had done 
everything that was expected from it to solve the Complainant's problem. He decided that 
the complaint could not be sustained and with these words he closed the report. 
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BUILDINGS & WORKS DEPARTMENT (Pages 106 – 112) 
 
CASES RESOLVED THROUGH FORTNIGHTLY MEETINGS 
 
There were a total of twenty eight complaints resolved through the system of 
fortnightly meetings between the Buildings & Works Department and the 
Ombudsman.  
 
A short description of the complaints and their record numbers can be found at 
page 5 of the Annexe. We have chosen to print three ‘Sustained’ cases and three 
‘Not Sustained’ to illustrate the work system of work at the said meetings.  
 
 

R/1896 - CASE SUSTAINED 
 

COMPLAINT LODGED ON THURSDAY 6th MARCH 2003 - DELAY IN 
CARRYING OUT REPAIRS TO FLAT 
 
Complaint - The Complainant felt aggrieved with B&W because she had been waiting 
for interior repairs to her flat since March 2002. 
 
Meeting dated 25th March 2003 - The Ombudsman asked the Project Manager 
why there appeared to be delay with the repairs due to be carried out at the 
Complainant’s flat. 
 
The Project Manager explained that the delay was due to the backlog of works inherited 
from the previous management and the limited B&W workforce; the daily ‘emergency’ 
works, which further drained B&W labour force, further confounded this. 
 
The Project Manager informed the Ombudsman that the works were scheduled for June 
2003. 
 
Meeting dated Thursday 10th April 2003 - The Ombudsman reminded the 
Project Manager that the Complainant had previously informed B&W that she 
was expecting a baby, due to be born in early June 2003 – she had asked that the 
works to be completed before that date. 
 
The Project Manager informed the Ombudsman that he would try to have the jobs 
done earlier – but this could not be guaranteed He gave the Complainant the 
option to postpone the works until a more convenient time. 
 
The Complainant subsequently informed the Ombudsman that she would accept the 
works in June, as she was not prepared to wait even longer. 
 
Meeting dated Tuesday 24th June 2003 - The Ombudsman informed the Project 
Manager that the Complainant’s works had not been initiated, and it was the last 
week of June; he asked the Project Manager for an explanation. 
 
The Project Manager apologised for the delay in carrying out the repairs to the 
Complainant’s flat. He assured the Ombudsman that the works would be 
completed before the end of July 2003. 
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Meeting dated Tuesday 19th August 2003 - The Ombudsman was disappointed 
with B&W because the works to the Complainant’s flat had not yet been initiated. 
Additionally, the Complainant had not even been updated by B&W. 
 
The Ombudsman again asked the Project Manager for an explanation. 
 
The Project Manager apologised for the delay and explained that there were 
simply not enough workers to carry out the necessary repairs to the Complainant’s 
flat. He arranged for an on-site visit to the Complainant’s flat, in order to gain 
further insight into the extent of the repairs necessary – as the problems were 
getting worse. 
 
Meeting dated Wednesday17th September 2003 - The Ombudsman asked the 
Project Manager if the Complainant’s works had been initiated. 
 
The Project Manager explained that although works had still not commenced, the 
Complainant was Number 16 on the waiting list, and within the next two weeks works 
should start. 
 
Meeting dated Wednesday 15th October 2003 - The Project Manager again 
apologised for the delay and explained that he had already issued all the necessary 
instructions for the works to commence. 
 
He assured the Ombudsman that the works would be initiated as soon as the work force 
was available. 
 
Update 
 
The Complainant subsequently informed the Ombudsman that B&W had started 
works to her flat during November 2003 and she thanked him for his intervention. 
 
The Ombudsman sustained this case and highlighted it as a prime example of 
maladministration. 
 
He felt disillusioned with B&W for having failed to keep to the numerous target 
dates provided, and for having failed to keep the Complainant informed during the 
process; with these words he closed the case. 
 
 
 
 

R/2280 - CASE SUSTAINED 
 

COMPLAINT LODGED ON 20TH AUGUST 2003 - FAILURE TO CARRY OUT 
REPAIRS TO THE COMPLAINANT’S DOOR 
 
Complaint - The Complainant felt aggrieved because B&W had not carried out 
repairs to her doors despite the fact that she had reported the necessary works 
during September 1999. 
 
The Complainant suffered from Osteoporosis (brittle bones) and the doors in her flat 
were too stiff for her to open – she sometimes required neighbours to open her front door 
for her. 
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Meeting dated Thursday 6th November 2003 - The Ombudsman invited the Project 
Managers comments, he also asked him why B&W had not replied to the Complainant’s 
letter sent during August 2003. 
 
The Project Manager once again informed the Ombudsman that the reason for the delay 
was the limited labour force available, due to the backlog of works B&W had inherited 
from the previous management. He also explained that the amount of daily ‘emergency’ 
categorised works, drained B&W labour force even further. 
 
The Project Manager explained that B&W did not have employees specifically employed 
for the purpose of replying to letters from members of the public. However, he told the 
Ombudsman that he would send the Housing Department a Memo, as they too had been 
involved in the Complainant’s case. 
 
 
Meeting dated Monday 17th November 2003 - The Ombudsman informed the Project 
Manager that the Complainant had written to B&W, consequently B&W should have had 
the curtsey of replying to her. 
 
The Project Manager explained that the Complainant’s entrance door had been replaced. 
However, the internal doors had only been reported during August 2003.  
 
Nonetheless, the Project Manager explained that as a result of the Complainant’s medical 
condition the internal doors would be replaced as soon as possible, but he envisaged the 
works would be initiated during January/February 2004. 
 
The Project Manager also assured the Ombudsman that he would reply to the 
Complainant’s letter. 
 
The Ombudsman sustained this case due to the fact that the Complainant had been 
severely inconvenienced (due to her medical condition) by the failure of B&W to 
replace her door. The necessary works had been straightforward, yet despite this 
fact the Complainant had had to wait for over three years for her entrance door to 
be replaced. 
 
 
 

 
R/2394 - CASE SUSTAINED 

 
COMPLAINT LODGED ON 7TH OCTOBER 2003 - DELAY IN CARRYING OUT 
REPAIRS 
 
Complaint - The Complainant felt aggrieved because B&W had issued a 
Requisition Form dated 24/02/03 in order to address dampness and water 
penetration problems in her daughter’s bedroom; however, by October 2003 (well 
into the rainy season) the works had not yet been initiated. 
 
The Ombudsman and B&W’s Project Manager carried out an on-site visit to the 
Complainant’s flat. The Complainant had already initiated private works to redress the 
problem from the interior of her apartment, she explained that B&W needed to carry out 
repairs to the exterior of the flat.  
 
The Project Manager explained that special works needed to be carried out to the 
bedroom walls in order to address the dampness problem. 
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Meeting dated Thursday 6th November 2003 - The Project Manager provided 
the Ombudsman with copies of Memos, and instructions sent to the Depots, which 
highlighted that the works were urgent and should be started before the end of 
October 2003. 
 
He apologised for the works not having been completed and explained that that there was 
a limited workforce. They were still experiencing problems in relation to the backlog of 
works inherited from the previous management. 
 
The Project Manager explained that the works would be carried out as soon as possible. 
 
Meeting dated Monday 17th November 2003 - The Ombudsman had already 
been briefed by B&W’s Project Manager informing him that Works on the 
Complainant’s flat had been initiated. 
 
The Ombudsman asked the Project Manager how the works were progressing. 
The Project Manager informed the Ombudsman that the works were well 
underway and were nearly completed. 
 
Update 
 
The Complainant had subsequently informed the Ombudsman that although the 
daughter’s bedroom had been completed, her son’s bedroom (which was also due to have 
works carried out) would only be repaired after Christmas 2003, due to B&W limited 
labour force. 
 
B&W were going to carry out works to the Complainant’s son’s bedroom, but the 
Complainant had recently redecorated the bedroom and asked B&W to only repair the 
worst affected wall. 
 
The Project Manager explained to the Ombudsman that this would mean that the 
dampness problem would not be best tackled in this way. However, B&W agreed to carry 
out works to the worst affected wall, but the Complainant would have to wait until after 
the Christmas Holidays. The Project Manager informed the Ombudsman that works to 
the Complainant’s flat would be initiated towards the end of January 2004. 
 
The Ombudsman sustained this complaint and expressed his concern over the 
backlog of works inherited by B&W from its previous management, which was 
causing substantial delays. 
 
 

R/1749 - CASE NOT SUSTAINED 
 

COMPLAINT LODGED ON 11TH SEPTEMBER 2002 - FAILURE TO CARRY 
OUT WORKS IN RELATION TO WATER PENETRATION 
 
Complaint - The Complainant felt aggrieved because her flat had suffered severe water 
penetration problems for three years yet nothing had been done by B&W. 

 
Meeting dated 25th March 2003 - The Ombudsman pointed out to the Project Manager 
that the Complainant had received £300 compensation from Government for damages 
sustained as a result of the severe water penetration ruining her furniture. He also 
reminded the Project Manager that Government’s Insurers had advised the Complainant 
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to refer the other damages to Government once again, as their insurance did not cover all 
the claimed damages. 
 
The Ombudsman asked the Project Manager why works had not been carried out at the 
Complainant’s flat. 
 
The Project Manager’s explained to the Ombudsman that the Complainant had not 
reported the outstanding works to the Reporting Office. He explained that this was the 
prescribed procedure in order to register the works in the Reporting Office’s database. 
 
The Project Manager also explained that the Complainant had undertaken some of the 
works, and then asked for the costs. He explained that this was not acceptable, nor was it 
the correct procedure for members of the public to follow. 
 
Through the Complainant, the Ombudsman was aware that she was prepared to undertake 
the works herself because she did not trust the workmanship of B&W workers. The 
Complainant was free to undertake the works herself, but then she could not claim the 
costs from B&W. Alternatively she could report the matter at the Reporting Office and 
then B&W would carry out the works.  
 
The Complainant had to choose from the options available to her. 
 
The correct procedure would have been to report matters to the Reporting Office. 
The case was not sustained as the Complainant had instead carried out the works 
herself and then presented B&W with a bill. 
 
 

R/1926 - CASE NOT SUSTAINED 
 

COMPLAINT LODGED ON 19TH MARCH 2003 - AGREED TIMEFRAME NOT 
ADHERED TO BY BUILDINGS & WORKS 

 
Complaint - The Complainants felt aggrieved, as previous investigations carried out by 
the Ombudsman (case No’s 303 and 304) had concluded that their block should be 
repaired as from May 2002; however the agreed timeframe was not kept to by B&W. 
 
Meeting dated 25th March 2003 - The Ombudsman asked the Project Manager to 
explain why there appeared to be a delay. 
 
The Ombudsman reminded the Project Manager that in the above-named cases another 
block had been pointed out, which appeared to be repaired on a regular basis (when 
compared to the Complainant’s block); the Complainant had once again complained 
about this. He asked the Project Manager for an explanation. 
 
The Project Manager explained that B&W had been working through Flat Bastion Road, 
from top to bottom. 
 
The block the Complainants’ had complained about had been repaired previously, but 
apparently this had been due to severe water penetration problems, and the newly painted 
walls had started to peel off, the interior staircases were also in a dangerous state, so 
B&W had returned in order to fix the problems. 
 
Nevertheless, the Project Manager explained that part of the works which needed to be 
carried out to the Complainants’ block, could be carried out using the scaffolding erected 
around the block B&W had been working on – this would reduce the waiting time. 
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The provisional timeframe for the completion of works to the block was 8 weeks as from 
the date of this meeting – weather permitting. 
 
The Complainants’ block would be worked on immediately after the current one was 
repaired. 
 
The case was closed because a provisional timeframe had been agreed and valid 
reasons provided for the delay. The case was not sustained as B&W had followed 
the correct procedure; there was a backlog of works (and ‘emergency’ categorised 
works) therefore the Complainants had to wait. The reason for returning to the 
previously repaired building was justified, as the works carried out there had not 
proved effective. 
 
 
 

 
R/1995 - CASE NOT SUSTAINED 

 
COMPLAINT LODGED ON 25TH APRIL 2003 - DELAY IN CARRYING OUT 
REPAIRS TO BATHROOM 

 
Complaint - Complaint against the B&W Department over delay in carrying out repairs 
to the Complainant’s bathroom. 
 
Meeting dated 24th June 2003 - The Ombudsman explained to the Department that the 
Complainant was a 54 year old lady who had been recently separated, and was receiving 
£58 per fortnight from Social Assistance. 
 
The Complainant claimed the following. 
 

1) She had been waiting for 7 months for her bath and sink to be installed. 
 
2) Her windows had also been reported for some time – nothing had been done even 

though there was an alleged danger that they could fall. 
 

3) Estimators had gone, but nothing was done; she was told that there were not 
enough workers. 

 
4) She tried phoning up for an update but claimed to have ended up with 6 different 

telephone numbers, yet no one could actually help her. 
 
The Complainant’s husband was originally going to carry out some of the repairs himself, 
however, they subsequently separated and the Complainant had to resolve these issues 
herself. 
 
The Project Manager informed the Ombudsman that the above works were pending – the 
Complainant was 289th on the waiting list; he explained that it could take up to one year 
before works were initiated. The reason why works were taking so long was because of 
the backlog of work, and a lack of workers (especially due to absenteeism). Additionally 
there were other works categorised as ‘Emergency’ and ‘Very Urgent’ and these had 
precedence over the Complainant’s works. 
 
The Complainant had to wait her turn, the Project Manager said that hopefully it would 
not take a whole year and the matter could be resolved in a couple of months. 
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This case has been closed because the proper procedure was being followed by 
B&W. The backlog was the cause of delay but, regrettably, this is unavoidable. This 
complaint was not sustained as there was no wrongdoing and the proper procedure 
was being followed. 
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IN THE SUPREME COURT OF GIBRALTAR 
Claim No 2002 T 283 

BETWEEN 

The Public Services Ombudsman 
Claimant 

-and- 

Her Majesty's Attorney-General for Gibraltar 
Defendant 

Cases cited:- 
British Columbia Development Corporation & another v Karl A Friedmann, Ombudsman 
of British Columbia, Canada & others Supreme Court of Canada, transcript 
Re A Subpoena (Adoption: Commissioner for Local Administration) [1996] 2F.L.R. 629 
ell, Laird & Co Ltd [1942] AC 624 
Conway v Rimmer [1968] AC 910 
Air Canada v Secretary of State for Trade [1983] 2 AC 394 

Mr N Cruz for the Claimant 
Mr A. A Trinidad, Senior Crown Counsel for the Defendant 

IN COURT 

JUDGMENT 

1. A lady whom I shall refer to as "the grandmother" being aggrieved at the manner 
in which Social Services carried out an investigation regarding the ill- treatment of her 
grandchildren by their mother complained to the Ombudsman about the lack of action 
taken by the Social Services Agency over the allegation and alleged the Agency was 
guilty of maladministration in failing properly to consider her concerns for the safety of 
her grandchildren. 

2. The Ombudsman accepted her complaint and decided to initiate a formal 
investigation pursuant to the powers conferred upon him by the Public Services 
Ombudsman Ordinance 1998. ("the Ordinance") to investigate any administrative action 
taken by or on behalf of any Authority to which Part III of the Ordinance applies. The 
powers to investigate are contained in Section 13 of the Ordinance and this reads:- 

"13.( 1) Subject to the provisions of this Part, the Ombudsman may investigate 
any administrative action taken by or on behalf of any Authority to which this 
Pan applies in any case where – 

(a) a written complaint is duly made to the Ombudsman by a member of the 
public who claims to have sustained injustice in consequence of 
maladministration in connection with the action so taken; and 

(b) the Ombudsman considers that it is right and proper to conduct an 
investigation in respect of such complaint. 

2) In determining whether to initiate, continue, or discontinue an investigation, 
the Ombudsman shall, subject to the provisions of this Part, act in accordance 
with his own discretion; and any question whether a complaint is duly made 
under this Ordinance shall be determined by the Ombudsman.” 
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3. It appears that the grandmother lodged a complaint on or about the same time 
with the Royal Gibraltar Police in respect of the same facts of which she had complained 
to the Social Services Agency. It came to the Ombudsman's knowledge that a report had 
been complied by a police officer whose identity is disclosed in the correspondence in 
respect of the grandmother's complaint to the police. The Ombudsman sought disclosure 
of that report. 

4. After an exchange of correspondence the Ombudsman wrote on the 20th 
November 2002 in the following terms:- 

"I have sought legal advice and my advisors are of the opinion that the disclosure 
of this report would not be subject to Public Interest Immunity. 

I would hope that in the light of this you will disclose this report to me in 
confidence… 

Please be advised that if you decline to disclose the report I will take legal action 
to secure its disclosure.” 

The Commissioner of Police refused. He wrote on the 27th November 2002:- 

"After consultation with the Attorney-General's Chambers, the decision has been 
taken not to release such document as it is considered within the head of Public 
Interest Immunity.” 

5. The Ombudsman applied to the Supreme Court on the 11th December, 2002 
seeking disclosure of the report because he considered that the said report might be 
important for the investigation of the grandmother's complaint. For his power to obtain 
that information from the police the Ombudsman relied on Section 16 which reads :- 

"16.( I) Every investigation pursuant to a complaint under this Ordinance shall be 
conducted in private, but except as aforesaid, the procedure for conducting an 
investigation shall be such as the Ombudsman considers appropriate in the 
circumstances of the case. 

(2) Without prejudice to the generality of subsection (I), the Ombudsman may 
obtain information from such persons and in such manner, and make such 
inquiries, as he thinks fit, and may determine whether any person may he 
represented by counsel, solicitor or agent, in the investigation. 

(3) The conduct of an investigation under this Ordinance shall not affect any 
lawful action taken by the Authority concerned, or any power or duty of that 
Authority to take further action with respect to any matter subject to the 
investigation.” 

For his right to call for that evidence the Ombudsman relies on Section 17 which reads:- 

"17.( I) For the purposes of any investigation under this Ordinance, the 
Ombudsman shall have the same powers as the Supreme Court in respect of the 
attendance and examination of witnesses, including the administration of oaths or 
affirmations and the examination of witnesses abroad, and in respect of the 
production of document. 

(2) No person shall be compelled, for the purposes of an investigation under 
this Ordinance, to give any evidence or produce any document which he could 
not be compelled to give or produce in proceedings before the Supreme Court.” 

6. Mr Trinidad for The Attorney General on behalf of the Commissioner of Police 
points out:- 
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(a) The Royal Gibraltar Police is included in the Schedule to the Ordinance as an entity to 
which Part III applies. 

b) In respect of the allegations laid by the grandmother the Ombudsman is not 
investigating the Royal Gibraltar Police. 

(c) The Ombudsman is not entitled to that which he seeks by virtue of the provisions of 
Sub-section 2 of Section 17. 

7. In respect of 6(c), Mr Trinidad submits that in the Supreme Court the police 
would not be compelled to produce the report in question. It is a report, one of the many 
reports which are compiled by an officer in charge of any particular criminal matter. It is 
a report sent up the Commissioner for his reference and record. Reports of this nature 
involve an account of the facts of the case as they have been alleged and of the progress 
the pertinent investigation has made including any difficulties which are being 
encountered by the officer in relation to evidence and otherwise, the names of witnesses 
and informants, the officer's assessment of any witness, the reasons why the officer 
considers charges should or should not be proceeded with, all matters which contain 
sensitive information and in respect of which it is necessary to secure freedom and can 
dour of communication and information within the service so that decisions can be taken 
on the best advice and on the fullest information. It is necessary that the persons giving 
information and advice should know that he/she is doing so in a confidential manner and 
that that confidence will not be broken. The law is that Public Interest Immunity attaches 
to the disclosure of the contents of a particular document which would injure the public 
interest and also Public Interest Immunity will attach to a document which falls within a 
class which the public interest requires to be withheld from production to protect the 
proper functioning of the public service to which class he submits this report appertains. 
Mr Trinidad concedes that a police report may be produced in a criminal trial but this is 
very much the exception and there is an unacceptable risk that disclosed police reports 
would interfere with the freedom and confidence of the police in getting information 
about crime and suspected crimes. And this application he submits is nothing less than a 
fishing expedition. Conway v Rimmer which held that a document in issue should be 
produced for inspection by a judge for his adjudication as to the prejudice to the public 
interest or that the possibility of such prejudice was insufficient to justify their being 
withheld shows a balancing exercise a judge has to exercise. Mr Trinidad also refers to 
Lord Fraser's speech in Air Canada v Secretary of State for Trade where Lord Fraser 
says:- 

"The weight of the public interest against disclosure will vary according to the 
nature of the particular document in question. The most that can usefully be said 
is that in order to persuade the court even to inspect documents for which public 
interest immunity is claimed the party seeking disclosure ought at least to satisfy 
the court that the documents are very likely to contain material which would give 
substantial support to this contention on an issue which arises in the case and that 
without them they may be deprived of the means of proper presentation of his 
case.” 

Mr Trinidad submits that the Ombudsman has failed to discharge his obligation to satisfy 
the court that the police report which involves a criminal investigation and which has 
nothing to do with any administrative action of the Social Services Agency will contain 
information which is vital to his investigation while on the other hand the production of 
this document would be extremely prejudicial to the public interest and create a precedent 
that police reports (which have traditionally remained confidential) are now open to 
public inspection and the possible injury to the public service is so grave that no other 
interest should be allowed to prevail over it. 
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8. It seems to me that the Public Services Ombudsman Ordinance 1998 is an 
original legislative enactment in Gibraltar and so the presence of an Ombudsman in 
Gibraltar is only less than half a decade long. The Ombudsman is a statutory creation and 
it is elemental that the nature and extent of the jurisdiction which may be exercised by the 
Ombudsman turns upon the interpretation to be given to the specific language of the 
Ordinance. An overview of an Ombudsman role is to be found in the case of British 
Columbia Development Corporation and another v Karl A. Friedmann and others in the 
Supreme Court of Canada to which I was referred. Dickson J said:- 

"The Ombudsman (in original form 'jusitieombudsman', a Swedish word 
meaning 'Procurator for Civil affairs', but translated loosely as 'citizens' 
defender') is an office typically provided for by a legislative body and headed by 
an independent public official with power to receive complaint~ about, inquire 
into, and report upon, governmental abuses affecting members of the public. Any 
analysis of the proper investigatory role of the Ombudsman is to fulfil must be 
animated by an awareness of this broad remedial purpose for which the office has 
traditionally been created.” 

Shortly put the legislation is intended to enable the citizen to request that a complaint of 
unjust conduct on the part of the government be investigated by the Ombudsman so long 
as the impugned conduct relates to a matter of administration. 

9. It is not usually safe to rely on authorities which derive from another jurisdiction 
but I can do no better than to refer once again to the judgment of Dickson J in the before 
mention case for an historic overview which seems to me to be not inappropriate to have 
in mind:- 

"I do not think the remedial nature of the Ombudsman Act could fairly be 
doubted. The objects of the legislation and the degree to which it should receive a 
large and liberal interpretation can best be understood by examining the scheme 
of the statute as well as the factors that have motivated the creation of the 
Ombudsman's office. 

(c) Historical Development 

The need for some means of control over the machinery of government is nearly 
as old as government itself. The Romans, as long ago as 200 B.C., established a 
Tribune -- an official appointed to protect the interests and rights of the plebians 
from the patricians. They also had two Censors – magistrates elected 
approximately every five years to review the performance of officials and 
entertain complaints from the citizenry. And the dynastic Chinese had the 
Control Yuan, an official who supervised other officials and handled complaints 
about maladministration. 

The office of the Ombudsman and the concept of a grievance procedure which 
would be neither legal nor political in a strict sense are of Swedish origin ~1809. 
The constitution which established Sweden as a democratic monarchy, and 
created the Swedish Parliament, also provided for parliamentary oversight of the 
bureaucratic machinery through a new official called the justitieombudsman. 

As originally conceived, the Swedish Ombudsman was to be Parliament's 
overseer of the administration, but over time the character of the institution 
gradually changed. Eventually, the Ombudsman's main function came to be the 
investigation of complaints of maladministration on behalf of aggrieved citizens 
and the recommendation of corrective action to the governmental official or 
department involved. 

 116



The institution of Ombudsman has grown since its creation. It has been adopted 
in many jurisdictions around the world in response to what R. Gregory and P. 
Hutchesson in The Parliamentary Ombudsman (1975) refer to as 'one of the 
dilemmas of our times' namely, that' [i]n the modem state ... democratic action is 
possible only through the instrumentality of bureaucratic organization; yet 
bureaucratic power - if it is not properly controlled - is itself destructive of 
democracy and its values' (p. 15). 

The factors which had led to the rise of the institution of Ombudsman are well-
known. Within the last generation or two the size and complexity of government 
has increased immeasurably, in both qualititative and quantitative terms. Since 
the emergence of the modern welfare state the intrusion of government into the 
lives and livelihood of individuals has increased exponentially. Government now 
provides services and benefits, intervenes actively in the marketplace, and 
engages in proprietary functions that fifty years ago would have been 
unthinkable. 

As a side effect of these changes, and the profusion of boards, agencies and 
public corporations necessary to achieve them, has come the increased exposure 
to maladministration, abuse of authority and official insensitivity. And the 
growth of a distance, impersonal, professionalized structure of government has 
tended to dehumanize interaction between citizens and those who serve them. 
See L. Hill, The Model Ombudsman (1976) at pp. 4 – 8. 

The traditional controls over the implementation and administration of 
governmental policies and programs – namely the legislature, the executive and 
the courts – are neither completely suited nor entirely capable of providing the 
supervision a burgeoning bureaucracy demands. The inadequacy of legislative 
response to complaints arising from the day- to-day operation of government is 
not seriously disputed. The demands on members of legislative bodies is such 
that they are naturally unable to give careful attention to the workings of the 
entire bureaucracy. Moreover, they often lack the investigative resources 
necessary to follow up properly any matter they do elect to pursue. See Powles, 
Aspects of the Search for Administrative Justice (1966), 9 Can. Pub. Admin. 133 
at pp142 -3. 

The limitations of courts are also well known. Litigation can be costly and slow. 
Only the most serious cases of administrative abuse are therefore likely to find 
their way into the courts. More importantly, there is simply no remedy at law 
available in a great many cases. 

H. W. R. Wade describes this problem and the special role the Ombudsman has 
come to fill: 

But there is a large residue of grievances which fit into none of the 
regular legal moulds, but are none the less real. A humane system of 
government must provide some way of assuaging them. both for the sake 
of justice and because accumulating discontent is a serious clog on 
administrative efficiency in a democratic country. 

The vital necessity is the impartial investigation of complaints. ... What 
every form of government needs is some regular and smooth- running 
mechanism for feeding back the reactions of its disgruntled customers, 
after impartial assessment, and for correcting whatever may have gone 
wrong. Nothing of this kind existed in our system before 1968, except in 
very limited spheres. Yet it is a fundamental need in every system. It was 
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because it filled that need that the device of the ombudsman suddenly 
attained immense popularity, sweeping round the democratic world and 
taking root in Britain and in many other countries, as well as inspiring a 
vast literature. (See Wade, Administrative L1w (5th Ed.) pp. 73 - 74.) 

This problem is also addressed by Professor Donald C. Rowat, in an article 
entitled' An Ombudsman Scheme for Canada" (28 Can. J. Econ. & Polio Sc. 543 
(1962)): 

It is quite possible nowadays for a citizen's right to be accidentally 
crushed by the vast juggernaut of the government's administrative 
machine. In this age of the welfare state, thousands of administrative 
decisions are made each year by governments or their agencies, many of 
them by lowly officials; and if some of these decisions are arbitrary or 
unjustified, there is no easy way for the ordinary citizen to gain redress. 
(at p. 543). 

The Ombudsman represents society's response to these problems of potential 
abuse and of supervision. His unique characteristics render him capable of 
addressing many of the concerns left untouched by the traditional bureaucratic 
control devices. He is impartial. His services are free, and available to all. 
Because he often operates informally, his investigations do not impede the 
normal processes of government. Most importantly, his powers of investigation 
can bring to light cases of bureaucratic maladministration that would otherwise 
pass unnoticed. The Ombudsman 'can bring the lamp of scrutiny to otherwise 
dark places, even over the resistance of those who would draw the blinds'; Re 
Ombudsman Act (1970),72 W.W.R. 176 (Alta. S.Ct.) per Milvain, C.J, at pp.192 
- 193. On the other hand, he may find the complaint groundless, not a rare 
occurrence, in which event his impartial and independent report, absolving the 
public authority, may well serve to enhance the morale and restore the self-
confidence of the public employees impugned. 

In short, the powers granted to the Ombudsman allow him to address 
administrative problems that the courts, the legislature and the executive cannot 
effectively resolve.” 

I should end this historical survey with a reference to Re a subpoena (Adoption: 
Commissioner for Local Administration) where Carnwath J. says:- 

"The 1974 Act contains its own code designed to ensure that confidentiality is 
maintained so far as consistent with the proper exercise of the commissioner's 
function. It is particularly significant that, [1996] 2 H.R 637 following the 
Liverpool case to which I have referred, Parliament changed the law so as to 
ensure that documents of the sensitive kind there in issue were not immune from 
production to the commissioner, but were subject to strict control in relation to 
further disclosure. That is a clear indication of the importance that Parliament 
attached to the commissioner having the fullest possible access to the relevant 
records even in sensitive areas such as those relating to the care of children. The 
reasons for this are not far to seek. It is vital to public confidence in the role of 
the local commissioner that he should be able to carry out a full investigation, so 
that he can tell those affected that he has had full access to al relevant 
documentation, even if for reasons of confidentiality he cannot disclose the 
results to them.” 

10. As I have said, the Ombudsman is the creature of legislation and his application 
in this matter may only succeed if he is properly seized of the complaint and if this Court 
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has jurisdiction. The start off point is a complaint and that complaint having regard to the 
provisions of section 13 has to be a written complaint. I am prepared to assume this is the 
case. Secondly the complaint has to be made by any person aggrieved. The expression 
"person aggrieved" is defined in the interpretation section, section 2 of the Ordinance, as 
a:- 

"person who claims to have sustained such injustice as is mentioned in section 
13( 1)( a), or is entitled to make a complaint on behalf of the person aggrieved 
under the provisions of section 11(2)” 

The question that arises is, is a grandmother a person who can legitimately complain to 
the Social Services Agency relating to children who are her grandchildren? A 
meddlesome busybody might not be a person aggrieved in a matter of administration by 
the Agency but in my opinion the Ombudsman was correct in this case to have accepted 
the complaint of the grandmother she being the person aggrieved by the action of the 
Social Services Agency to whom she had legitimately made complaint. I am assuming 
further that the complaint by the grandmother was filed within the time limits set by 
section 12 of the Ordinance. 

11. Once the investigation is under way the conduct of the investigation is controlled 
by section 16. Subsection 2 is in very wide terms, the Ombudsman "may obtain 
information from such persons and in such manner, and make such inquiries, as he thinks 
fit". Those are very wide words and far reaching rights are given to the Ombudsman by 
the legislature and are only circumscribed as far as I can ascertain by sections 17 and 18. 
I had some reservations that operational records of a police force should come within the 
purview of the long title to the Ordinance but those reservations have been resolved by 
the inclusion of the Royal Gibraltar Police in the Schedule to the Ordinance. It seems to 
me that if the Royal Gibraltar Police may be the subject of scrutiny by the Ombudsman in 
a matter of administration there is no principled reason why that body should not be 
amenable to an enquiry from the Ombudsman in relation to his investigation of some 
other Authority. So, do the submissions of Mr Trinidad stop the Ombudsman from (a) 
looking at the record and (b) using that information. 

12. Subsection 2 of section 17 is framed in the negative. "No person shall be 
compelled... to give evidence." Who can compel that person? This can only be the 
Ombudsman himself or the Supreme Court in its jurisdiction (if any) in aid of the 
Ombudsman. The Supreme Court's jurisdiction in aid is contained in Part 34, 4 of the 
Civil Procedure Rules which for this purpose is the same as it was under the Rules of the 
Supreme Court 1965. This is headed "Witness summons in aid of inferior court or 
tribunal." I do not consider that is applicable because the Ombudsman is neither a court 
nor a tribunal. I am aware that application to the High Court is the avenue taken in 
England in similar circumstances of fact and law (see for instance. In re a Complaint 
against Liverpool City Council [1977] 1 WLR 995, 998F and Re a Subpoena (Adoption: 
Commissioner for local Administration) [1996] 2 FLR 629 where the legislation under 
consideration was similar to the Ordinance, being the Local Government Act 1974. The 
Parliamentary Commissioner Act 1967 is also similar. But these two Acts are not quite 
the same as each other and not the same as the Ordinance. I repeat again that the 
Ombudsman is governed by the statute that creates him and that legislation has to be 
interpreted within its parameters. The Ombudsman, I repeat, is neither an inferior Court 
nor a tribunal. The essence of a court or a tribunal is that it adjudicates in a matter where 
there are two parties or more ranged or either side and the court's or tribunal's decision 
puts an end to the litigation by way of formal order which is given effect to. The 
Ombudsman does not have these functions; he merely reports and even then there is 
power in the Chief Minister by section 23 to prevent disclosure of information in reports. 
In my opinion the Supreme Court does not have the power to come to the aid of the 
Ombudsman under Part 34 under which the present application is made and I doubt, 
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because the Ombudsman is created by statute, that there is any inherent jurisdiction of the 
court. I am of the opinion that the Ordinance vests this power in the Ombudsman in 
section 17 "the Ombudsman shall have the same powers as the Supreme Court in respect 
of the attendance and examination of witnesses, including the administration of oaths or 
affirmations ... and in respect of the production of documents". This it seems to me is 
clear authority for the Ombudsman to issue his own witness summons which has to be 
obeyed in the same way as a subpoena of this court. 

13. This being my view, the last question is who decides that the report is subject to 
Public Interest Immunity. Following on what I have said I consider this must be for the 
Ombudsman himself. He will stand in the position of a judge. He will look at the 
document on which Public Interest Immunity is claimed. He will have to resolve the 
issue. I would refer to the remarks of Lord Widgery CJ in the Liverpool City Council 
case at page 998 which seem to me to be apt and which may give guidance to the 
Ombudsman:- 

"This is a situation which of course can produce a conflict of public interest. It 
can be said in such cases that on the one side it is being argued that the records of 
such a kind are confidential and that they should be retained in a relationship of 
confidence for a variety of good reasons, not least of which is that only by such 
means will people writing up these records express themselves with candour. We 
are told, and I do not doubt it for a moment, that these records are often 
extremely intimate, and certainly they are records of a kind which want to be 
written freely and without any inhibitions about the future. It can be argued, and 
indeed has been argued in the present case, that records of this kind ought to be 
kept confidential. 

On the other side there is the argument never previously heard in the courts, but 
goodness knows powerful enough, and that is that when the local commissioner 
was appointed with the functions and duties which I need not state in detail it is 
in the public interest that he should be given access to all of the documents and 
enabled to make a full investigation of the particular topic which has been 
referred to him. Thus you get a tug of war or conflict between two matters of 
public interest: the public interest of the city’s records which requires them to be 
confidential and the public interest in making the commissioner’s duties work 
which requires them to be published at all events to him.” 

For "city's records" read "police records" in the present case. And the last sentence gives 
the lie to Mr Trinidad's suggestion that the Ombudsman is engaging in a fishing 
expedition. What the Ombudsman ascertains in his investigation is a publication to him in 
confidence and he needs to know, the contents of the document, (a) to see, consider and 
decide whether it is material to his investigation and (b) if he is then to exercise a 
judgement on the Public Interest Immunity position. 

It is true that the Ombudsman has not taken a judicial oath; it is true that to the extent that 
he wishes to see something upon which he is intimately involved as an investigator albeit 
impartial it may be perceived that he might want to advance his investigation perhaps to 
the detriment of all the considerations which the Attorney-General is anxious to preserve, 
but there is a remedy for this event and that is that the Ombudsman’s decision would 
itself be the subject of judicial scrutiny by way of judicial review. Mr Trinidad's fears that 
by giving the Ombudsman such power would lead to the detriment of police 
confidentiality are in my view baseless. In any case it is what the legislature intended on 
the proper construction of the Ordinance. The Ombudsman is governed by section 19 
"Duty not to disclose information". Furthermore this power is a power that only he can 
exercise. It is to be remembered that he acts in private. It has not to be forgotten that the 
Ombudsman is not a minor official: his status is high and it is interesting to note from the 
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Canadian case that in Canada he receives the salary of a Supreme Court Judge as does (as 
far as I can ascertain) the Parliamentary Commissioner for Administration and the Local 
Commissioner in England. 

14. Therefore while I shall not grant the application for the reasons given, I make it 
plain that the Commissioner of Police should make the relevant report available to the 
Ombudsman for his perusal. 

15. This matter came before me in my private office, but because of the importance 
of the issue, I consider it appropriate to deliver the judgement in open court. 

 
 
Felix E Pizzarello  
Acting Chief Justice 

17th April 2003 
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