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REPORT ON CASE NO 655 - NOT SUSTAINED

Complaint made against the Department of Buildings & Works for delay in carrying out repairs to
the Complainant’s flat.

The Complaint

The Complainant, an elderly lady, was the last remaining tenant in a semi derelict building situated in the
upper town. On 2 March 2005 a tree fell on the roof of her kitchen causing external as well as internal
damage. When she reported the damage she was allegedly told that they would only fix the roof and not
the damage caused to the interior of her flat.

In response to the Ombudsman’s enquiries the Department of Buildings and Works (B&W) denied that this
was the case. By way of background information they explained that following severe rain penetration dur-
ing the autumn of 2004, they inspected the property in which the Complainant’s flat was situated and wrote
to the Housing Department recommending that consideration be given to the permanent re-housing of this
elderly lady as she was the only tenant left in an otherwise severely dilapidated block. The building re-
quired extensive external/internal refurbishment which included new roofs, gutters and downpipes, re-
moval of asbestos, major render repairs, new timber external weather boards to the balconies, windows,
doors, refurbishment of common areas and patios, all new plumbing and electrics and full extensive inter-
nal refurbishment.

The Complainant was offered to be permanently re-housed but she refused, demanding instead that repairs
be carried out.

On 2 March 2005, during heavy rains and gale force winds, a tree branch from the adjacent rock face was
dislodged and fell on the Complainant’s kitchen roof. As a temporary measure minimum repairs to stop
water ingress were carried out to the roof. An inspection then followed and an order was raised to instigate
the necessary repairs. However, several days later, when B&W were delivering material on site to start the
repairs the Depot staff noticed that the kitchen roof was in a far worse condition than envisaged not be-
cause of the damage caused by the branch but because of the way it was constructed (i.e. a roof spanning
the gap between the building and the rock face / retaining wall). As a result, B&W wrote to the Housing
Department requesting that the tenant be temporarily re-housed for a maximum of six weeks whilst they
replaced the kitchen roof and refurbished the kitchen. (Ombudsman’s note: B&W agreed to do the works
despite the fact that the roof in question as indeed the Complainant’s kitchen and bathroom had been built
by the Complainant, in what had been an outside yard.)

The Complainant refused to leave her house, even temporarily, pointing out that she had lived there for
well on to 60 years and that she suspected that if she left, she would not be allowed back. Identifying an
empty flat next to her own, she suggested that she could use the kitchen and bathroom of that flat, whilst
her own was being repaired. B&W sought and obtained the consent of the Housing Department for this
extra expenditure and programmed the works to commence in October 2005, which they did. At the time
of writing (February 2006) the works were in the process of being completed.

Conclusions

The Ombudsman could not sustain the complaint, pointing out that even though eleven months had passed
since the tree had fallen on the Complainant’s roof, and notwithstanding the fact that the works had been
ongoing (on and off) for over four months, B&W and indeed the Housing Department had gone out of their
way to accommodate the Complainant. They could just have easily insisted that it was not economical for
them to repair the flat and have had her decanted.



REPORT ON CASE NO 694 - NOT SUSTAINED

Complaint against the Building and Works Department for causing flooding to the Complainant’s
flat and for not paying a claim for compensation.

The Complaint

By way of background information, the Complainant lived in a block of flats within a Government Estate
that had a salt water tank in the roof void, the tank had a ball cock valve controlling the intake of salt wa-
ter from the mains supply. The tank was the main supply of salt water to all the flats in the block.

The Complainant complained that every time the salt water tank ball-cock-valve broke and the well drain
got blocked his flat was flooded with salt water. He further complained that he had suffered four flood-
ings, however, his last claim for compensation was not approved even though this was for only £50.00,
and the Building and Works Department (“the Department”) were well aware of the problem with the
well shaft and salt water tank.

Facts & Allegations

The Complainant alleged that he had suffered water penetration into his premises since 1997. He believed
that the causes of the flooding were related to:

1) Salt water ball cock getting stuck, and
2) Blockage of the down pipe drainage

The Complainant was aggrieved that during this time no permanent remedy had been made.

During the last flooding, 4 April 2005, the Complainant claimed he sustained £320.00 of damage, which
he claimed from his own house insurance. He received £270.00, as £50.00 was retained by the insurers as
an excess charge.

Although the Complainant understood and was aware that he would have had the £50.00 excess charge
deducted from any claim that he made from his own insurance, he complained that this claim was foresee-
able and that the damage caused to his chattels was the fault of the Department, therefore he subsequently
claimed the £50.00 from the Department. The Department explained in a letter dated 3 October 2005 that
the claim had not been approved by the Financial Development Secretary (“F&DS”).

The Complainant wrote to the Department requesting an explanation as to why his claim had not been ac-
cepted, given the protracted nature of the problem and the fact that he had not claimed the full amount
from the Department, the Complainant was aggrieved that the Department had not seen fit to approve his
claim for £50.00.

Comments & Considerations

Upon enquiry from the Ombudsman the Department explained that they operate a breakdown mainte-
nance policy, which they state is an acceptable maintenance practice in the industry, which as the name
suggested, the ball cock valve would be repaired only when it broke.

However, the water ingress was not caused solely by the ball cock valve breaking, it was a culmination of
the valve breaking and salt water overflowing out of the tank and down the service duct, which was often

blocked and not sealed, that allowed the water to accumulate above the drain and seep into the walls of

5



the Complainant’s flat.

The Department accepted liability for the damage caused to the Complainant and had sealed the service
duct as a better means of protection from water ingress if the ball cock valve were to break again. Even
though the Department were of the opinion that regular clearing of the service duct drain would also be
warranted, unfortunately they did not have the resources necessary to carry out this kind of work. This
would mean that in the meantime they would have to resort to a breakdown maintenance policy for drains
with all its implications.

With regard to the Complainant’s claim for the £50.00 excess levied by his own insurance company, the
Department resubmitted a case for payment to the F&DS, accompanied by a copy of the letter sent to the
Department by the Ombudsman explaining why in his opinion the Complainant should not be out of
pocket for his experience.

The Department explained to the Ombudsman by way of a letter dated 21 December 2005 that the F&DS
had reconsidered the Complainant’s claim for the £50.00 excess which they again did not approve. The
letter explained the Government’s position as, although the Government are exempt from liability, under
Section 109 of the Public Health Ordinance, for any loss or inconvenience caused by the supply of water,
it is prepared to consider claims on the merits of each case. If compensation is considered, an appropriate
element of compensation is offered, the level of which is usually adjusted as an element of depreciation is
applied to the damaged articles. The Department had been advised that had the Complainant been suc-
cessful in his claim with the Government and not his insurer, his claim would not have been met in full.
Considering these circumstances the Government remained of the view that the claim could not be met.

A site meeting was arranged by the Ombudsman with the Complainant and the Department. A further ad-
justment to the design of the service duct waste overflow was discussed and the Department agreed to
make the adjustments as a matter of urgency.

Conclusions & Recommendations

With regard to the compensation the Claimant had received £270.00 of the £320.00 he had claimed from
his own private insurance. He had been unsuccessful in claiming the remaining £50.00 from the Govern-
ment despite appealing their decision.

In the opinion of the Ombudsman it would seem unfair that the Complainant had incurred a loss (£50.00)
despite numerous warnings made to the Department in an attempt to prevent the damage. The damage was
foreseeable and the Department showed a lack of duty of care in dealing with the matter. The Complain-
ant had mitigate his loss by paying for private insurance, reducing the amount he claimed from the De-
partment from £320.00 to just £50.00. In these specific circumstances the Ombudsman found the decision
not to pay the Complainant’s £50.00 claim regrettable. He was of this opinion because, had the Complain-
ant not had private insurance, he would have made a claim for £320.00 and not for just £50.00.

However, the Ombudsman explained that he is empowered to consider the administrative procedure used
by Government Departments in making a decision and not the decision itself. The claim had been made
against the Department who, under Government procedure, had passed the decision onto the F&DS. In
making their decision on the initial claim and the subsequent appeal they had appeared to have considered
all the evidence available. Furthermore, they had provided a full explanation on how they had arrived at
their decision to the Ombudsman. Therefore, the Ombudsman did not sustain this aspect of the complaint.

With regard to a permanent remedy to the original design fault which was causing the water ingress, the
Department had used its initiative and worked with the Complainant to find a more permanent remedy.
However, according to the Complainant, the Department had been aware of this problem since 1997 and
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had only shown willingness to resolve it just recently. In the context of the recent improvements made
in the Department the Ombudsman was of the opinion that the initiative and willingness shown on this
occasion should be commended as a positive way forward.
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REPORT ON CASE NO 699— NOT SUSTAINED

Complaint against Building and Works for the delay in tackling water ingress into the Complain-
ant’s flat.

The Complaint

The Complainant complained that it had taken over 4 months for the Building and Works Department
(“B&W?”) to stop a water leak from a neighbour’s flat, which had caused water damage to his home.

The Facts & Allegations

The Complainant explained that an emergency plumber from B&W attended his home in June 2005,
and established that water leaking into the Complainant’s flat was being caused by his neighbour in Flat
4; the waste pipe under the kitchen sink was leaking and a bucket had been placed underneath.

The Complainant explained that he had tried to impress on the neighbour that she should arrange for the
repair to be made as it was causing considerable damage to his home, but to no avail. The leak persisted
so he visited the Reporting Office to seek assistance. A Manager arranged to visit the Complainant’s
home as the initial job had been recorded as completed.

The Complainant explained that when the Manager was at his home he advised the Complainant that the
leak was being caused by a missing shower curtain of an upstairs flat. Over several days the water still
continued to leak into the Complainant’s home. He called the emergency plumber again.

The Complainant further explained that when this emergency plumber visited his home he also believed
the water was coming from the neighbour’s bathroom. The Complainant realised that the plumber had
been to Flat 5 (the wrong flat), and assumed that the Manager had done the same. The Complainant di-
rected the plumber to Flat 4, here he established the cause to be the kitchen waste pipe (as the first
plumber had done). Again the leak continued, the Complainant returned to the Reporting Office, who
explained that as the plumbing in Flat 4 had been done privately and not by B&W, the repair could not
be done by them.

Comments & Considerations

The Complainant brought his complaint to the Ombudsman in October 2005, it had now been 4 months
since the leak had started and despite repeated attempts with the neighbour and B&W no repair had
been made. The Complainant produced photographs, which had been taken during the 4 month period,
showing the effects of the water leak on the outside of the building as well as the inside.

B&W explained to the Ombudsman that they had repeatedly asked the tenant of Flat 4 to repair the leak,
but it was not until the tenant was threatened by a Senior Manager of B&W with legal action that she
did make the repair. A job had now been raised to repair the damage caused to the Complainant’s prop-
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B&W further explained that under the Tenancy Agreement they are not responsible to maintain or repair
privately fitted items, as this is the responsibility of the tenant. In this instance the tenant had fitted a
washbasin in the kitchen and failed to repair the waste, leading to the water leak overflowing into a
bucket and into the Complainant’s flat. However, B&W added that not being responsible for repairing
privately fitted fittings does not remove B&W responsibility to take adequate action to prevent failure of
these fittings that may be causing a nuisance or damage to the building fabric or other tenants.

B&W explained that this complaint had highlighted the inadequacy of current practices in dealing with
tenants that were causing water damage to their neighbours. In consultation with the Housing Depart-
ment arrangements were put in place to be able to disconnect any water supply that caused damage to
property, whilst repairs were made. This new arrangement would be under the supervision of the most
senior management of B&W and the Housing Department, who would give every opportunity for either
the repairs to be made privately or be made by B&W if the tenant did not have the means to do so.

Conclusions & Recommendations

The Ombudsman had come across many instances where damage had been caused to property by the
actions of unreasonable tenants. It had been the Ombudsman’s opinion for some time that more con-
structive action needed to be taken by B&W to protect the Government’s housing stock from being un-
necessarily damaged in these circumstances.

In view of the efforts made by B&W once the complaint was brought to their attention and the positive
result that had been achieved by B&W in dealing with unreasonable tenants in the future, the Ombuds-
man decided not to sustain the complaint.

REPORT ON CASE NO 701 - SUSTAINED

Complaint made against Building and Works Department given that the Complainant had been
reporting water ingress to her flat for nearly eighteen years and still the problem had not been
rectified.

The Complaint

The Complainant complained that she had been reporting water ingress to Building and Works Depart-
ment (B&W) for nearly eighteen years and still the problem had not been rectified.

Repairs had been made over the years but water ingress still continued into her bathroom when it rained.

The Ombudsman had been involved in this case since August 2000. In January 2001 B&W completed
works on the Complainant’s property and the Complainant signed documentation to that effect. In April
2002 the Complainant reported continued water ingress into her bathroom and kitchen and explained
that she had been reporting the matter on a monthly basis to B&W. The Complainant was advised to
write to the Director of B&W.

In May 2004 the Complainant returned to the Ombudsman as repairs had still not been completed. At a
meeting with B&W the Ombudsman established that the Complainant’s roof repairs required extensive
works, including the erection of scaffolding three stories high. As a consequence the work had been
scheduled to be completed within the B&W programme during the coming year. The Ombudsman con-
tinued to review this case during 2005 and B&W continued to advise that the repair works were planned
to be done as soon as it could be fitted into the programme.



The works were still outstanding in November 2005 and the Ombudsman discussed the inordinate delay
experienced by the Complainant with B&W. B&W acknowledged they had made promises to complete the
works on several occasions but due to other commitments and priorities they had to be postponed. They
further agreed with the Ombudsman that these empty promises had been both embarrassing and caused
harm to all parties. However, B&W pointed out that they had already taken on board the need to improve
their service to tenants and had instigated a more transparent and informative approach when dealing with
requests for their services. Unfortunately the extent of the problems were such that it would take some time
for the benefits to impact on the huge backlog of works that exist.

The works were scheduled to begin early the following year and scaffolding was ordered from the contrac-
tors January 2006. However, due to separate issues with the scaffolding company there were further delays
until March 2006 when B&W resolved them with the contractors.

At the time of writing the report (April 2006) B&W had advised both the Complainant and the Ombuds-
man that the scaffolding contractors were working through a backlog of 25 jobs which the Complainant
was one. They anticipate the building to be ready for the roofers shortly and works to begin soon after.

Conclusions

The Ombudsman acknowledged the endeavours made by B&W over the last couple of years in managing
their workload and complaints, as this had been reflected in the reduction of complaints received by the
Ombudsman regarding B&W (75% reduction since 2004). However, for many different reasons this par-
ticular Complainant had experienced an excessive delay.

When considering whether to sustain or not sustain the case the Ombudsman was mindful of the changes
B&W had made and the significant effect they had had on tenants using their services, i.e. the large reduc-
tion of complaints. These improvements had come about without any increase in their workforce and de-
spite the fact that the Department had not produced any increase in their work output. The Ombudsman
believed this was because they had focused on providing a transparent service giving tenants the courtesy
of prompt and substantive replies to their enquiries and complaints. This had been the result of a lot of hard
work by B&W and their willingness to work relentlessly with staff from the Office of the Ombudsman.

The Ombudsman did not want to discourage this effort, however, this particular Complainant had allegedly
waited 18 years for a permanent repair, with continuous promises of work commencing made to not only

to the Complainant but also to the Ombudsman since January 2000. It was the extreme nature of these de-
lays and unfulfilled promises that eventually persuaded the Ombudsman to sustain this complaint.
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REPORT CASE NO 703 - CASE SUSTAINED
The Complaint

Mr Gracia (“the Complainant”) complained that he had been waiting for repairs to the exterior of his block
since 1998.

The Facts & Allegations

The Complainant explained that an estimate for works was made in 1998 as a result of reporting certain
defects to the Reporting Office. On 21 March 2002 a further estimate was made as a result of subsequent
reports. From 25 March 2002 to 13 April 2002 the Buildings and Works Department (“B& W) were alleg-
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edly not allowed access into the flat below the Complainant’s and as a result the works were suspended.

B&W explained to the Complainant in a letter dated 6 December 2005 that they acknowledged the unac-
ceptable delay in refurbishing the exterior wall of the Complainants flat and the failure of B&W to take
corrective action sooner. The letter further explained that B&W had requested that the necessary works
be planned for April 2006, which they clarified to be subject to the approval of Ministry for Housing.
The Complainant was not happy with this reply as it really did not offer any solution to his problem.

Comments & Considerations

The Ombudsman wrote to B&W in response to the lack of certainty in the aforementioned letter given
that works should have commenced in 2002. In their reply B&W explained that due to the Ministry for
Housing recently injecting additional priorities to B&W works package, a review was under progress
which might result in the Complainant’s repair work slipping into a later period than April 2006. How-
ever, they did explain that due to the length of time the Complainant had been waiting his positioning
was of a high priority within B&W, but would be subject to matching priorities with available resources
and as soon as a decision had been made they would inform the Complainant.

Conclusions & Recommendations

The Ombudsman had been concerned that the Complainant had been waiting an excessive length of time
(8 years) for the necessary works to be done. However, the delay in completing the works had not been
caused by B&W neglect of their duty. The delay had effectively been caused by changes in the priority
of planned works set against the available resources within the Ministry for Housing. There was malad-
ministration in that the Complainant should have been kept informed of the reason for the delay without
the need for the Ombudsman to intervene.

REPORT ON CASE NO 704 - CASE NOT SUSTAINED

Complaint against Building and Works for delay in connecting back fresh water supply to the
Complainant

The Complaint

The Complainant complained that she suffered a fresh water leak in her bathroom on the 26" December
2005. As a result her fresh water supply to her kitchen and part of her bathroom was cut off and she was
not able to use her bathroom & kitchen sink or washing machine for 16 days.

The Facts & Allegations

The Complainant explained that the workmen from Building and Works (“B&W”) who attended to her
report on the 26™ December cut off her water supply and explained that they would not be able to do any-
thing until Wednesday 28" after the Christmas holidays. They allegedly promised to return on the
Wednesday.

The workmen did not return on the Wednesday as allegedly promised, the Complainant claimed that she
could not get anyone to fix the problem despite her repeated phone calls to B&W and the Reporting Of-
fice. Her family had also been trying to sort out the matter for her by phoning B&W, as she has not been
well and had to be admitted into hospital over the Christmas Holidays. The Complainant had recently
suffered a mild stroke and at the time of writing this report was still recovering. She found it difficult to
have to get water from her bath all the time. She was also especially frustrated because there were two
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The water was finally reconnected on the 11 January 2006, approximately 2 weeks after disconnection.
Comments & Considerations

B&W explained to the Ombudsman that the delay had been caused by the scaffolding contractor being
closed for the Christmas period of 23 December 2005 to 9™ January 2006 inclusive. B&W further ex-
plained that to make the necessary repairs there was a need to work on the service duct platforms, these
platforms are structurally unsound and there is a Standing Health and Safety Order that stipulates a scaf-
folding type platform must be erected before accessing the service duct platform. A request for the afore-
mentioned scaffolding was placed with the contractor at the earliest opportunity i.e. 9" January 2006 and
the work was carried out the day after the contractor erected the platform.

Conclusions & Recommendations

Although it was very inconvenient for the Complainant to be without water for nearly 2 weeks, especially
over the Christmas period, this was not due to any failing on the part of B&W. They had attended the ini-
tial report of a water leak turning off the supply to the damaged area until repairs could be made. The
availability of the scaffolding, necessary to complete the works, was restricted due to the Christmas pe-
riod. The scaffolding was ordered on the day the contractor reopened, erected the following day and the
repair made the day after. In the opinion of the Ombudsman all that could be done by B&W had been
done; the case was not sustained.
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REPORT ON CASE 709 - NOT SUSTAINED
(Closed By Way Of Letter)

Conclusions in regard to your complaint against Building and Works

You complained to the Ombudsman that despite being on the Windows and Shutters Replacement List for
some time you had been removed without the work being completed.

Initial enquiries with Building and Works (B&W) had established that a work order had been passed to
the contractors in June 2005 and that in July 2005 they had allegedly written to B&W explaining you did
not want your blinds fixed and for this reason we had been told you were removed from the waiting list.
You had assured us that the contractors had not been in touch with you, furthermore, if they had been in
touch you would not have told them you didn’t want your blinds fixed as you did not have any blinds fit-
ted to your premises. You had in fact believed you had been on the waiting list for blinds to be fitted.

We wrote to B&W on 8 February 2006 highlighting the above complaint and they were able to explain
the actual circumstances surrounding your application for windows and new shutters. B&W records had
shown that you had reported that your bedroom windows were defective on 4 February 2005, as a conse-
quence the estimator that inspected the flat produced two work orders, one for the repair of the window
and the other for repair of the shutter. B&W explained that the work order for the shutters had been raised
in error.

There was an obvious difference in the information we had obtained by phone from B&W and the results
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of their subsequent investigation. It did not serve any purpose to investigate the discrepancy any further.
You had explained that the main issue to you was that your flat was not secure due to the condition of the
bedroom window. B&W raised an order to rectify this on 15 March 2006 and we confirmed with you
that these works had been carried out in the first week of May 2006.

In regard to replacement of your windows and shutters B&W explained that the correct procedure was
for the work to be carried out by contractors for which there was a waiting list. B&W confirmed to the
Ombudsman that you were on the waiting list (dated from 4 February 2005) for replacement windows
and shutters.

We have therefore concluded that although both you and our investigator had been initially misinformed
as to the progress of your request for repairs to windows and shutters by B&W, once this was put to
B&W an investigation revealed that the facts were different. This we believe was an innocent misunder-
standing, which was fully explained to the Ombudsman’s satisfaction.

In conclusion it is noted that your request in February 2005 should have initially placed you onto a wait-
ing list and the emergency repair to your bedroom window should have instigated a work order. B&W
explained that this had not been the case and that there had been an administrative error, which was cor-
rected as soon as it had been highlighted to B&W. They raised the correct work order and backdated
your position on the waiting list.

We are pleased to have been able to assist you in resolving this matter but we do not think there is any
indication that the problem had been caused by anything other than human error, B&W response was

comprehensive and complete and we have therefore categorised this complaint as “not sustained”.

We would like to take this opportunity in thanking you for bringing this matter to our attention.

KX hddhh bbbl bhhd bbbl bddddhb bbbl ddddl bbbl bdddddb bbbl ddddbbbbbbbbddddbtt st
REPORT ON CASE NO 730 - SUSTAINED

Complaint made against Buildings and Works for taking an excessive amount of time to complete
works to the Complainant’s flat (2 years)

The Complaint
The complainant was aggrieved that Buildings and Works (B&W) had started work in the summer of
2004 to treat dampness on his walls and despite repeated promises to complete the work, they had still

not done so.

The complainant explained that in the summer of 2004 workers from B&W plastered his walls and prom-
ised to return to complete a damp proofing course to treat the wall.

In August 2005 the complainant first brought his complaint to the Ombudsman (reference number
B1219). B&W acknowledged their failure to complete the damp proofing and promised to treat the out-
standing work as

“a very high priority, on account that we failed to complete the work properly”

The case was categorised as ‘Resolved Through Informal Action — Sustained’.

12



As the work had still not been completed in November 2005 the Ombudsman sought an explanation from
B&W. They explained that they planned to complete the work by the end of December 2005, and that the
recent delay had been caused by the need to establish an acceptable repair technique that would not be in
vain. A decision was taken not to carry out a chemical injection damp proofing and instead the walls would
be dry lined.

They further explained that although they would have liked for the job to be carried out in the earlier part of
the year, B&W had received other pressing priorities, which took precedence over this work. They explained
that their aim has been to provide target completion dates for tenants, but this has always been an estimate
due to the ‘fluid situation of priorities that change nearly every day’.

The complainant was not only aggrieved that the work had not been done but also that B&W had not kept
him informed of the changes to the estimated completion date.

In early January 2006 the work was still not completed, although B&W reassured the Ombudsman it would
be started within the month.

The Ombudsman continued to monitor the situation during the following six months and in August 2006 de-
cided to compile this report as the work had still not been completed.

B&W explained that the delay was now being caused by industrial action of the majority of the B&W em-
ployees which began in May 2006. They further explained that the work had been delayed prior to March
because of a dispute within B&W regarding the temporary removal of the complainant’s furniture, in order
to complete the work, in that a request had been made for overtime to be paid to remove the furniture which
had been rejected, there was also a shortage of labourers to assist with the removal.

Conclusions

The Ombudsman had immense sympathy for the complainant and was dumbfounded by the catalogue of rea-
sons why two years had passed and still his damp proofing was not complete. There had also been a failure
to keep the complainant update with the ‘target completion date’ adding to the complainant’s frustration.

Although many tenants were experiencing severe delays due to the industrial action the Ombudsman high-
lighted that this complainant was not only a victim of the industrial action for the past four months, he had
indeed been the victim of B&W inability to organise the necessary damp proofing for a further twenty
months.

The Ombudsman was of the opinion that the delays experienced by the complainant and the lack of commu-
nication regarding the outstanding work was of an exceptional excessive nature, he therefore sustained the
complaint.

Update

In October 2006 the complainant notified the Ombudsman that the work had still not started. The Ombuds-
man discussed the continuing delay with B&W who arranged for a meeting with the complainant to agree
the final arrangements for the removal of some furniture whilst works were carried out.

By way of letter B&W notified the Ombudsman that final arrangements had been made and work had started
in late October 2006.
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REPORT ON CASE NO 643 - SUSTAINED

Complaint against the Civil Status & Registration Office in respect of the processing of applica-
tions for British Overseas Territories Citizenship under s15(4) British Nationality Act 1981

The Complaint

The Complainant explained that he first applied for registration of his daughter as a British Overseas
Territories Citizen in the year 2000. In the year 2004 he was advised to apply again, at which time he
included his son in the application form, as he was also then 10 years old.

The Complainant complained that he had not received any updates or acknowledgements for either ap-
plications from the Civil Status and Registration Office (CSRO) as of March 2005.

Background to the Formal Investigation

In order to set this complaint in context, it is necessary to explain at this point that this complaint was
initially dealt with on an informal basis. The Complainant first made his grievance known to the Om-
budsman through the Moroccan Workers Association, who claimed to have lodged the Complainant’s
application on behalf of his eldest child during the year 2000 and had not received any news ever since
then.

Initially, on an informal basis, the Ombudsman enquired as to the progress of the Complainant’s sec-
ond application which had been lodged the previous year. The CSRO assured the Ombudsman on 15
February 2005 that the Complainant’s application would be expedited however, given that one month
later no communications had been received by the Complainant from the CSRO, the Ombudsman, tak-
ing into account that there was an allegation that the initial application had been lodged four years ear-
lier, instigated a formal investigation.

The CSRO replied to the Ombudsman’s request for information a month later, in early April 2005.

Pursuant to the Ombudsman’s inquiry the CSRO informed him that, contrary to what had been alleged
by the Complainant, they had not received an application from the Complainant for his daughter’s reg-
istration in 2000; they determined this by the absence of a receipt for the standard charge of £120 for
such applications. They also explained the delay in replying to the 2004 application (at the time of re-
plying 9 months) had been caused because they had been waiting for statements from the Department
of Social Services, the Department of Education and the Child Welfare Clinic. The statements in writ-
ing had been necessary as there appeared to be an absence of more than 90 days in one or more of the
first 10 years of residence in Gibraltar of the Complainant’s daughter.

The Ombudsman went on to ask for a copy of the requests for information the CSRO had made to the
various Departments. This they could not supply at that point in time because the Complainant’s file
had already been sent to His Excellency the Governor for his consideration of the Complainant’s appli-
cation.

On 11 April 2005 the CSRO informed the Complainant that the 2004 application had been unsuccess-

ful due to insufficient evidence in proving “conclusively and without any doubt” that his children had
been resident in Gibraltar for the first 10 years of their lives.
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At this stage the CSRO confirmed that they had in fact received an application for the Complainant’s
daughter in 2001 (referred to by the Complainant as the 2000 application), and explained that they had
advised the Complainant that on the documentary evidence provided in 2000/2001 there appeared to be
a gap in the child’s residence, it was therefore likely the application would fail and the Complainant
would lose his fee if he were to submit it. The CSRO claimed that contrary to the Complainant’s own
version of events, he did not proceed with the application, hence the non receipt of the required fee.

The CSRO also explained that the second application for both children was received on 21 July 2004, a
letter was sent to the Complainant explaining the outcome of the application on 11 April 2005. The
CSRO accepted that the delay of 9 months in processing the application was a lot longer than cases of
this type normally take.

The Complainant explained that he did not accept that the application he had submitted in 2000 had in
fact been withdrawn, he pointed out that the CSRO had still been in possession of the application form
in 2004. The Complainant asserted that the CSRO had checked his application when it was first submit-
ted and commented that there seemed to be a gap between July 95 and October 98 when his daughter
did not attend a Government school. The Complainant claimed that in response to this he further sub-
mitted to the CSRO in 2001 letters from his employer, the Quran School and the Moroccan Workers
Association verifying that his daughter had been in Gibraltar since birth and had attended the Quran
School from 95 to 98, he therefore believed his application was still active and under consideration as he
had never been otherwise informed.

Comments & Considerations

British Overseas Territories Citizenship

The Complainant’s application for registration of his children as British Overseas Territories Citizens
falls under Section 15(4) of the British Nationality Act 1981, the Home Office website explains the pol-
icy of s15(4) as follows:

Chapter 27 Registration of British Overseas Territories born person on grounds of residence.

27.1 The Law

27.1.1 Adults or minors are entitled to registration under s15(4) of the British Nationality Act 1981 if

they:

e were born in a British overseas territory on or after 1 January 1983, and

o are aged 10 years or more on the date of application, and

e have lived in the territory of their birth for the first 10 years of their life; and

o during that 10 year period, have not been out of that territory for more than 90 days in any one of
those years

The Home Office website also explains what evidence should be supplied in support of such an applica-
tion.

27.3.1 Applications should be supported by evidence as follows:

e the person’s British overseas territories birth certificate showing parents’ details;
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AND
o residence in the relevant territory from birth to age 10,

from birth to age 5: medical cards, letters from doctors/clinics, letters from friends, relations
etc, passport/travel document if the person has travelled;

from age 5 to 10: school letters will be acceptable;
AND

e absences of no more than 90 days in any of the first 10 years of the person’s life:
passport/travel document (own or included in parents). If none we can assume there were no ab-
sences

The point of contention in this case was the fact that the Complainant’s daughter had not attended a
government school between July 95 and October 98. Therefore based on this fact the CSRO concluded
that she had not been resident in Gibraltar during that period and therefore she did not comply with the
“residency” rule of 90 days absence. This was so despite the fact that the Complainant had submitted
written statements from his employer, the Moroccan Workers Association and Quran School, stating
that the Complainant’s daughter had been present in Gibraltar throughout the period in contention and
that she had attended the Quran School throughout that period and had therefore not been absent from
Gibraltar as claimed by the CSRO.

The Complainant’s mother-in-law (who was residing in Gibraltar at the time) explained that she had
removed the Complainant’s daughter from Governor’s Meadow School because she believed that the
child’s religious beliefs were being undermined. The Moroccan Workers Association therefore made
arrangements with the Quran School to accommodate the Complaint’s daughter while the issue was
resolved within the family. In 2001 the Association, by way of a letter addressed to the CSRO, ex-
plained that the Complainant’s daughter had not attended Government schooling for the above reasons.

The CSRO explained to the Complainant that the Quran School was not officially recognised as an
educational establishment and that facilities were restricted to provision of evening classes of a reli-
gious nature to children who wished to attend on a voluntary basis.

The information received from the Education Department was based on an entry in the Statutory Ad-
missions Register at Governor’s Meadow School. The register records details of every child that enrols
at the school, it is also used to record reasons why a child might leave before progressing to Middle
School.

Governor’s Meadow School had reported to the Education Department that the Complainant’s daughter
had left their school in July 95 ‘for Morocco’. On inspection of the register by the Ombudsman he was
able to determine the entry stated that the Complainant’s daughter last attended the school in July 95.
The register did not however state that she had actually left for Morocco in July 95, as asserted by the
CSRO. There was a note in the register under “Withdrawal or Transfer Reason” which read “left for
Morocco”, the date the note was made could not be ascertained nor what period it referred to; the
school did not possess any information as to who had made the entry nor any information as to why it
had been made.
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Because of the inconclusive nature of this information the CSRO, in pursuing good administrative
procedure and in the interest of fair play, should have questioned the gentleman from the Quran
School, in order to ascertain for himself the validity of their claim, whether the child attended the
Quran School for the period in question.

It should make no difference at all whether attendance was on a part time basis or whether the
school was run by the Government. The issue at stake was presence in Gibraltar not attendance at
an officially recognised school.

The Moroccan Workers Association, who had made representation to the Ombudsman on this is-
sue, assured the Ombudsman that the girl had indeed attended the Quran School throughout the
stated period and furthermore that the gentleman running the Quran School was prepared to provide
a signed statement to this effect.

The information received by the CSRO from the Gibraltar Health Authority (“GHA”) was of atten-
dance at the GP Clinic and the Child Welfare/Vaccines Clinic. Neither the Complainant’s daughter
nor son had attended either clinics between September 1995 and September 1998. The GHA had
noted that two assessments for the Complainant’s son in his second and third year had been missed,
however, in a letter to the CSRO the GHA explained that it is common for parents to miss the last
assessments, and are therefore able to confirm that they had “found everything to be in order”.

The Ombudsman expressed his dissatisfaction with this practice as he was of the opinion that it
could potentially distort any analysis on successful applications, as any potentially unsuccessful
applications were being filtered out before being formally accepted and officially recorded. It could
also create uncertainty and confusion for the applicant as was evident in the Complainant’s case.

On considering the point’s raised by the Ombudsman the CSRO agreed this practise should stop,
although the CSRO counter staff would still continue to advise applicants if their application was
found to be deficient and advise as far as possible on how to rectify it. All applications would need
to be accompanied by the appropriate fee.

The CSRO explained to the Ombudsman that for the July 2004 application enquiries had been
made to various departments and because there was a possibility that the application would not be
successful, written evidence had been requested and there had been considerable delay in receiving
this information. The Ombudsman received copies of the replies received by the CSRO, which
were dated September 2004, November 2004 and lastly 16 February 2005.

Conclusions & Recommendations

Delay

The Ombudsman considered the aspect of delay in both applications made by the Complainant.
Both the CSRO and the Complainant agreed that the application of 2000/2001 had not been ac-
knowledged. The CSRO asserted that as the Complainant had not made a formal application and
paid the required fee, there was no application for them to acknowledge. The Complainant believed
that the concerns expressed by the CSRO about the application had been addressed at the time, by
the further evidence submitted, and assumed the application to be under consideration. As neither
party communicated with each other their assumptions had been left unaddressed for four years.
The CSRO had agreed with the Ombudsman to discontinue the practice of accepting original appli-
cation papers other than through the counter or legal representatives.
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The application made in July 2004 did not get a response from the CSRO until April 2005, a 9
month period which the CSRO accepted was a longer period than applications normally take. The
reason they gave for the delay in responding was the time it took to secure written responses from
the various departments. The written responses from the departments were sent to the CSRO in Sep-
tember 2004, November 2004 and lastly on 16 February 2005.

The Ombudsman did not accept these reasons as justifying why they did not communicate with the
Complainant until April 2005. The first two responses had been received by the CSRO by Novem-
ber 2004. The last response was received the day after the Ombudsman had made informal inquiries
to the CSRO about this case on the 15 February 2005. In the opinion of the Ombudsman the 9 month
delay constituted an act of maladministration.

British Overseas Territories Citizenship

The Ombudsman did not agree with CSRO that the entries in the Governor’s Meadow School Regis-
ter amounted to evidence that the Complainant’s daughter was in fact in Morocco for 3 years, what
it did prove was that her last attendance at Governor’s Meadow School was July 95. There was no
additional evidence from the GHA that the children were in Gibraltar during September 95 to Sep-
tember 98, although the absence of this evidence was not conclusive proof that the children were in
fact absent from Gibraltar. The only evidence in support of the children’s residence during the pe-
riod in contention was the statements supplied by the Complainant.

Given that the CSRO were in possession of conflicting evidence, the Ombudsman was of the opin-
ion that further enquiries within the Education Department should have been instigated before decid-
ing against the evidence submitted by the Complainant. He was also of the opinion that, because
there existed doubt, the evidence supplied by the Complainant should have been further investi-
gated.

By not doing so the CSRO had made attendance at Government Schools and the Primary Care Cen-
tre a criterion by which British Overseas Territories Citizenship would be granted, to the exclusion
of other evidence.

The Ombudsman also noted that the CSRO had certified that both children had held a permit of resi-
dence through out the first 10 years of their lives. Given that to the Ombudsman’s belief, residence
permits are only given to persons who are physically in Gibraltar, the CSRO should have also con-
sidered this as another piece of evidence that added credence to the Complainant’s assertions that
the children had been in Gibraltar

The application was unsuccessful because, in the CSRO’s own words, the applicant had not proved
“conclusively and without doubt” that the children had not been absent from Gibraltar for more than
90 days in any one year of their first 10 years of their lives

The evidence submitted by the Complainant in respect of his daughter’s absence from school ap-
peared to be of a conclusive nature, whereas the evidence relied upon by the CSRO to show that the
children were outside Gibraltar was not.

The burden of proof placed on the Complainant’s evidence by the CSRO was extremely high, i.e.
“conclusively and without doubt”, it appeared to be of a much higher standard to that which the rele-
vant authority had used to arrive at the conclusion that the application should fail.
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In the opinion of the Ombudsman the CSRO had disproportionately balanced the burden of proof on
the evidence available to them and recommended that the application should be re-submitted for
consideration by the relevant authority given the findings of this report.

Due to the delay in processing the application and due to the administrative process of the evaluation
of the evidence the Ombudsman sustained the case.

Update

The application was reconsidered and approved.
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REPORT ON CASE NO 707 - NOT SUSTAINED

Complaint made against the Civil Status & Registration Office for refusing to grant a permit
of residence to two children of Moroccan origin who were citizens of the European Union by
birth.

The complainant’s two children aged 13 and 10 respectively (the children) were both EU nationals
by virtue of their birth in Spain. Their mother explained to the Ombudsman that in order to enrol in a
local school their status in Gibraltar had to be regularised by the CSRO and a residency permit
granted. She claimed to have gone to the CSRO but had been told that she needed to produce the
Moroccan ‘Families Book’. She complained that since her children were born in Spain she did not
have such a document. She further argued that her children were both European Union nationals and
therefore had the legal right to reside in Gibraltar. Having such a right she claimed that they were
also entitled to free education.

In response to the Ombudsman’s enquiries the CSRO explained that the Gibraltar Government had
recently adopted an immigration policy where, subject to certain conditions being satisfied, children
of non-EU nationals born on or after 1 August 1984, either in Gibraltar or abroad should, on applica-
tion, be permitted to reside in Gibraltar provided both parents were lawfully resident_in Gibraltar at
the time of the birth and had continued to be so resident. This was in consequence of representations
made by the Moroccan Workers Association (MWA) and arrangements were made by Government
for the MWA to submit applications on behalf of those to whom the policy would apply. Amongst
the applications lodged by the President of MWA was one in respect of the children. At the time the
complainant was asked to produce certain documents which she had still not provided but in any
case, it soon became evident that the children were not covered under the new policy because the
complainant was not lawfully resident in Gibraltar at the time of their birth; she was not issued with
her first residence permit until 15 December 1999, well after the birth of her children.

The Ombudsman accepted the CSRO’s explanations as to the reasons why the complainant’s chil-
dren did not meet the policy criteria. The CSRO had to comply with Government’s policy instruc-
tions, so if the complainant did not meet the required criteria, then her children’s immigration status
could not be regularised. The complainant would have to explore if there were any other avenues
available that would secure her children’s schooling in Gibraltar.
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FEuropean Court of Justice Case No 200/02

Kungian Catherine Zhu & Man Lavette Chen v Secretary of State for the Home Department

On an altogether different proposition, but with the aim of assisting the complainant to have her
children registered for school in Gibraltar, the Ombudsman referred the CSRO to a decision of the
European Court of Justice (C-200/02 Kungian Catherine Zhu & Man Lavette Chen v Secretary of
State for the Home Department), in which it was held that a young minor who was a national of a
Member State (in the present case Spain), was covered by appropriate health insurance and was in
the care of a parent who was a third-country national having sufficient resources for that minor not
to become a burden on the public finances of the host Member State (in the present case Gibraltar),
had a right to reside for an indefinite period in that host Member State. The children appeared to sat-
1sfy the criterion and accordingly, a priori, would seem to have a right of residence in Gibraltar. By
way of response the CSRO stated that they were prepared to consider the children’s position in rela-
tion to the ECJ Judgement but they would need to see their original Spanish long birth certificates
and the complainant’s marriage certificate in respect of her current partner and supposed father of
the second child, if indeed she was married. They would also need to be satisfied that the children
were covered by private medical insurance and that the complainant had sufficient resources to
avoid the children from becoming a burden on the social assistance system. The relevant informa-
tion was passed to the complainant for her to pursue this avenue.

Comments & Conclusions

The Ombudsman did not sustain the complaint, pointing out that the CSRO was entitled to make
sure that Government’s policy criteria was satisfied before issuing the children with the permit of
residence. However, as explained above, it was not until the Ombudsman intervened that the com-
plainant understood the documentary requirements and eventually produced them. The Ombudsman
expressed concern at the apparent breakdown of communication between the CSRO (or the Moroc-
can Workers Association, who were assisting the CSRO on this occasion) and the complainant who
claimed that the CSRO were asking her to produce the Moroccan ‘Families Book,” which was not
the case. Further, this was not the first time that the Ombudsman had to intervene and act as a sort of
‘link” between the CSRO and Moroccans in order to explain the documentary requirements for the
type of application being made.
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REPORT ON CASE NO 718 - SUSTAINED

Complaint made against Civil Status and Registration Office for the length of time taken to
renew civil registration cards.

The Complaint

The complainant was aggrieved that the Civil Status and Registration Office (CSRO) had taken over
six weeks to process both his and his wife’s civil registration card (card).

The complainant explained that both their cards had been submitted to CSRO for renewal on 27
January 2006, at which time they had been told there was a six to eight week waiting time.
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The complainant returned to CSRO on 14 March 2006 (6 weeks and 4 days later) because his wife had
secured an offer of employment and she needed her card to register the employment at the Employment
Training Board (ETB), but was allegedly told that he should return in two weeks time.

The complainant sought the assistance of the Ombudsman as he was concerned that his wife may lose
her offer of employment if they had to wait for a further two weeks. Due to the urgent nature of the
problem the Ombudsman made enquiries direct with the CSRO which resulted in the cards being is-
sued without further delay.

The Ombudsman requested information from the CSRO as to the cause of the delay in processing the
complainant’s and other people’s cards.

The Ombudsman received a full and comprehensive explanation as to the current procedure and causes
of delay, along with the Government’s plans to improve the process.

The CSRO explained that in the complainant’s circumstances a residence permit is required before a
card can be issued by CSRO, which is the responsibility of Immigration Section of the Royal Gibraltar
Police (RGP), this involves all the paperwork regarding the application being photocopied by CSRO
and sent to the RGP for processing. Once the residence permit has been issued it is returned to CSRO
for the issue of the card, which normally takes a further 10 working days.

The CSRO explained that they believed this system to be laborious and time consuming which is often
made worse when they experience a rush of applications. During the period of the complainant’s appli-
cation there had been an influx of applications caused by the Primary Care Centre registration require-
ments. In fact the delay at the time of writing this report was six to eight weeks because of the number
of applications being processed. However, both CSRO and RGP would do their best to accelerate ap-
plications when there is a genuine reason for doing so.

The CSRO also explained that in addressing this time consuming process the Government intended to
change the responsibility for residence permits from the RGP to CSRO and that the Immigration Con-
trol Ordinance was being amended to this effect and that drafting was at an advanced stage. The CSRO
therefore anticipated that by the end of the summer of 2006 the applications for permits and cards
would be processed in their entirety by the CSRO, within an expected much shorter timescale.

The CSRO further explained in their letter that they did not understand why the complainant’s wife
should have encountered problems as regards her employment. They suggested that as she was a wife
of a resident EU national she is relieved from the requirement to hold a work permit, she would only
need to prove that she still resides in Gibraltar for Ministry of Employment purposes. Given that they
had been married in Gibraltar and were renewing their cards, a simple phone call from Ministry of Em-
ployment to CSRO would have confirmed that the applications for renewal had been lodged, that they
were in order and that permits and cards would be issued in due course. Furthermore, the CSRO had
suggested in their letter that if the complainants had applied before the date of expiry of their existing
card they would have been able to use it whilst waiting for the renewal.

Conclusions
The Ombudsman appreciated the detail of the CSRO reply and looked forward to the implementation

of the new system which was expected to streamline the process of applications (he noted that at the
time of writing no new arrangements had yet come into effect).
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Irrespective of the improvements being planned, the Ombudsman was of the opinion that the complainant
had been made to wait for an excessive period of time for the civilian registration cards renewal. These de-
lays were unacceptable as was the explanation that the complainant should have applied before the expiry
date; no one should be expected to be aware of the delays being faced by the authorities in renewing civilian
registration cards and further no right thinking person would expected that a simple renewal would take such
a long time. It should also be highlighted that no receipt or other document was provided whilst the cards
were being renewed. The Ombudsman had no hesitation in sustaining this case.
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REPORT ON CASE NO 658 - NOT SUSTAINED
Complaint against the Ministry of Employment for not taking action to curb illegal labour.
The Complaint

The complainant alleged that the Ministry of Employment (‘the Ministry’) was taking no action to curb
the use of illegal labour in one of the various marinas in Gibraltar.

The Facts & Allegations

The complainant explained to the Ombudsman that he had complained to the Ministry of Employment on more
than one occasion that many of the businesses operating from the various marinas employed illegal labour both
permanently and temporarily and that nothing was ever done to curb the infringement of the employment laws.
He had written to the Director of Employment on several occasions complaining about the illegal labour but his
complaints seemed to have had little impact on the situation. He supplied the Ombudsman with a list of names of
people whom he claimed were illegal labourers. By reply the Ministry informed the complainant that as much as
his collaboration was of assistance to the Labour Inspectorate in identifying and targeting illegal labour, it re-
mained for the Inspectorate to determine how to best conduct its functions. All complaints received were re-
corded and every effort was made to follow these up, however a whole range of factors affected the degree and
priority of response by the Inspectorate to any complaint received. One such factor was the concept of “private
dwelling” associated with many boats/yachts. In such cases, a labour inspector intent on conducting a ‘site’ in-
spection would first need to be invited on board. In any case, the complainant was informed that he would be
contacted by a labour inspector during the course of the week. Labour inspectors visited the marina in question
shortly after but no illegal workers were identified.

In response to the Ombudsman’s enquiries the Ministry said that they needed specific instances when any of the
workers in the list would be working on a commercial vessel and that the complainant should contact them when
any of them were at work. The complainant did so and in the period 6 February 2004 to 26 May 2005, labour
inspectors visited the marina on twenty nine separate occasions. Inspections were conducted at seven business
establishments on separate occasions and following another report from the complainant the Labour Inspectorate
attended the marina having provided details of people at work on a particular boat. The inspection was pro-
grammed in collaboration with the complainant who undertook to inform the Inspectorate of the exact time
works were being conducted. On that occasion, as in all others no instances of illegal labour were detected. The
Ministry informed the Ombudsman that it would continue to follow up the complainant’s reports in the manner
that was possible but it simply could not afford to be ‘at the beck and call’ of the complainant or any other per-
son providing information.

In response to the Ministry’s claim that they had visited the marina on many occasions and had never found an
illegal worker, the complainant alleged that the inspectors’ visits to the marina were done perfunctorily. The
complainant stated that allegedly they parked the car at the marina, spent twenty minutes sitting in their car, then
carried out a five minute walkabout before leaving and reporting that they had identified no illegal workers. He
recalled that on one occasion he had informed the Ministry that illegal workers would be carrying out a job on a
commercial vessel from lunch time onwards. The inspectors turned up at 12.00 pm when the workers had not yet
arrived. On another occasion he rang the Ministry at 9.15 am informing them that illegal workers were currently
on board a commercial vessel and that the inspectors should come as soon as possible. At 11.15 the workers left
on a break. At 11.45 the inspectors turned up to find no workers, who then returned at 12.15 pm. He rang the
Ministry again but the inspectors did not return. On yet another occasion the inspectors walked past one of the
yachts belonging to a commercial entity on which an illegal was working at the time without boarding the yacht
or asking the worker for his details. The complainant pointed out that had the Ministry worked in closer coopera-
tion with him they would have been more successful.
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He further pointed out that the labour inspectors were invariably dressed in office attire. The yachting com-
munity was small and as soon as the inspectors turned up in the marina, word would spread and the illegal
workers would all retire from public view. To prove his point he asked the Ombudsman to visit the marina
wearing casual clothing. The Ombudsman did as suggested and within a minute of his arrival at the marina
the complainant pointed out to him what he claimed was an illegal worker on board a commercial vessel.

Going on to refer to the Ministry’s stated inability to board vessels for lack of knowledge whether the ves-
sel was commercial or private, the complainant referred to the websites of some of the companies operating
from Gibraltar, pointing out that the vessels used in their daily operations were named in their respective
websites and all that the Ministry had to do to identify commercial vessels was to log in to the websites and
extract the relevant information.

The Ministry rejected all of the complainant’s accusations, saying that he, like anybody else could choose
to point at whomever and declare that he/she was an illegal labourer. Furthermore, Gibraltar being so small
and four individual officers appointed as inspectors, it would be no problem identifying them formally
dressed or otherwise. This apart, the labour inspectors would not dress up in order to blend into the particu-
lar environment of the place being inspected. The Ministry further stressed that labour inspections were
conducted on workplace premises. Inspectors could not turn up to investigate suspected "illegal" workers at
their home and many of the boats and yachts on which the suspected illegal workers were working had to
be classified as private dwellings into which the inspectors had no right of entry. As regards the websites
accusation, they said that this had never reported to them by the complainant and had he done so, the mat-
ter would have been investigated. The Ministry went on to investigate the websites and eventually action in
the form of fixed penalty notices was taken.

The complainant rejected the action taken by the Ministry as being insignificant. All they did, he claimed,
was visit the offices of some of the local businesses and fine them for not having registered a sailor at the
Employment and Training Board, had they extracted from the websites the names of the commercial ves-
sels, they could have boarded these vessels and identified long standing illegal workers who were living in
Gibraltar and working in some cases for up to five years.

Comments & Considerations

The Ombudsman considered what he identified as being essentially what this complaint was all about.
Firstly, the allegation that there were illegal workers employed in the various marinas, and secondly that
the complainant had reported this to the Ministry who had responded but, allegedly, inadequately so.

Was there illegal labour?

Having visited the marinas on various occasions and having spoken to the complainant and to those close
to him at length, the Ombudsman was of the view that there was a strong possibility of instances of illegal
labour in the marina as claimed by the complainant. He pointed out however, that the Ministry had limited
resources; they only had four labour inspectors who worked in pairs. Ideally, one of the two pairs of labour
inspectors should have gone to one or other of the marinas immediately on receipt of a call from the com-
plainant but unfortunately other duties made this impossible and by the time that they had been free to go,
they had not found any illegal workers on site.

Allegation that the Ministry had inadequately responded

The Ministry stated that they had not found any evidence of illegal labour; they also contended that in any
event, although they welcomed the complainant’s assistance, it was not up to the complainant to tell them
how to best do their job.
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The Ombudsman was of the view that it could be argued that the Ministry had not responded to the com-
plainant’s calls with the urgency and immediacy that would have been ideally required; they had thus not
exploited the collaboration on offer to the extent that it could have.

The complainant had a wealth of local knowledge which the Ministry would have been wise to exploit.
The Ministry claimed that in a period of four months the labour inspectors visited the marinas at least on
twenty nine separate occasions and they did not find evidence of illegal labour strong enough to impose
the statutory fine of £1,500.00. However, when he visited the marina, scarcely had he stepped onto the
pier when the complainant pointed out to him what he alleged was an illegal worker on a commercial
vessel. The complainant attributed this to the fact that the Ombudsman was dressed in casual attire and
had thus not ‘scared off” any would be illegal labourers. The Ministry rejected this notion. Similarly, re-
garding the complainant’s ‘websites’ accusation, the complainant alleged that the Ministry was not ex-
tracting from the websites information that would enable it to identify the commercial boats in order to
board them in its search for illegal workers and the Ministry responded that if such an issue had been re-
ported in a clear and direct manner “the investigation process now commenced would have most certainly
commenced that much earlier.”" The complainant on the other hand expressed to the Ombudsman that he
had tried to report this to the Ministry a number of times, but all of his attempts to seek a meeting with
them to explain the matter had come to naught. The Ombudsman pointed out that it was not his remit to
dictate to the Ministry how best to do their work, however he would comment that, at least in the present
instance, the Ministry should have fostered the cooperation and assistance of the complainant who was
willing to assist them.

Conclusions & Recommendations

In considering whether to sustain the complaint the Ombudsman weighed the fact that labour inspectors
had been sent, responding to the complainant’s information, to the marina on twenty nine occasions and
yet no instances of illegal labour were detected. The conclusion that a layman could reach from such a
scenario was that either there were no instances of illegal labour in the marina, that the employers were
being successful in hiding their illegal workers from the labour inspectors or that the Ministry should se-
riously consider adapting their practices to suit that particular environment. The Ombudsman was able to
dismiss the first scenario as being improbable however he had to point out that the fact that no illegal la-
bourers were identified did not necessarily mean that the inspectors were not doing their work in an ade-
quate manner, what it meant was that the Ministry had to consider whether there was a need to consider
alternative ways of investigation.

So was there an act of maladministration by the Ministry? The answer had to necessarily be in the nega-
tive. The Ministry had responded to the information received and had visited the area where the alleged
infringements of our labour laws were being committed, albeit without detecting any single infraction of
the law. The fact that no detections were made could not be equated with and act of maladministration,
that was an operational matter where the Ombudsman rightly had no jurisdiction.

The Ombudsman sympathised with the complainant in that events had shown that upon further investiga-
tion, the Ministry had imposed two fixed penalty fines in relation to the Employment Ordinance. How-
ever, it had to be stressed that the Ministry had responded to the calls made by the complainant, albeit
without any instances of detection of illegal labour. The fact that no infringements had been identified,
did not mean that the labour inspectors were not carrying our their duties in an adequate manner (that
was an operational issue as opposed to an administrative matter therefore the Ombudsman refrained from
further comment).

In the hope that both, the complainant and the Ministry would continue to cooperate for the good of law
abiding employers and citizens, the Ombudsman closed this very difficult and detailed investigation.
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REPORT ON CASE NO 712 - NOT SUSTAINED
(Closed By Way Of Letter)

On 24 January 2006 we wrote to Gibraltar Health Authority and to the Department of Transport with
the following complaint:

On 5 February 2006 the complainant reached his 70" birthday and pursuant to the provisions of section
32 of the Traffic Ordinance 2005, his driving license automatically expired.

He went to the Department of Transport offices to apply for a renewal and was given what is known as
‘Form 19’ to be filled in by a medical practitioner. On being granted his appointment at the Primary
Care Centre the General Practitioner refused to fill in that form. Instead he produced a different one
which he proceeded to fill in.

The complainant returned to the Department with the form that had been filled in by the GP to be told
that it could not be accepted and that the original form (Form 19) was the one that should have been
filled in.

The complainant returned to the Primary Care Centre where they promised to look into the matter.
When they eventually got back to him their advice was that there was nothing that could be done and
that he should complain to the Department of Transport. The complainant was forced to go to a private
doctor to have the form filled in.

We were informed by the Department of Transport that section 3A of the Medical (Group Practice
Scheme) Ordinance provides for the provision of a free medical examination to the over 70’s seeking
to renew their driving licence. Regulation 78 of the Traffic (Licensing & Registration) Regulations sets
out that the required medical certificate should be in the “form prescribed by the licensing authority”
and ‘Form 19°, which is the form given to the complainant by the Department is the form that is pre-
scribed by the licensing authority for this purpose (Traffic (Licensing & Registration) Regulations,
Schedule 1) and it was up to the GHA to provide this service to the over 70’s.

By way of reply the GHA informed us that the complainant was one of a number of individuals who
experienced difficulty with access to the Medical Declaration of Fitness to Drive. The difficulty arose
following the introduction of legislation to provide free medical assessments for those over 70 years of
age.

The GHA went on to say that the situation had now been resolved with the booking of the medicals at
the Primary Care Centre, eye assessments at St Bernard’s Hospital and the Medical Fitness Declara-
tions being performed by a specified doctor.

Conclusions

The complaint against the GHA was sustained. The legal provision granting free medical fitness tests
to over 70’s was published by the Government on 19 September 2005, deemed to have come into effect
on 1 July 2005. The complaint was lodged by the complainant over four months later on 23 January
2006 and it was the Ombudsman’s opinion that the GHA had ample time in which to implement the
provisions. As a result of their failure to do so the complainant had to go to a private doctor and pay for
the service that the GHA should have provided him with free of charge.

The complaint against the Department of Transport was not sustained. The complainant was given the

appropriate form to be filled in by a medical practitioner and no maladministration was committed by
this department.
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REPORT ON CASE NO 726 - SUSTAINED

Complaint made against the Gibraltar Health Authority for failing to accept liability for errone-
ous information given to the complainant by a doctor at the Primary Care Centre.

The Complaint

Pursuant to section 32 of the Traffic Ordinance 2005 a driving licence expires automatically on the
holder reaching his 70" birthday. Section 73.(1) of the Traffic (Licensing and Registration) Regula-
tions provides that such a driver shall not be issued with a driving licence or a learner’s licence unless
he produces to the licensing authority a certificate issued by a medical practitioner registered in Gi-
braltar certifying that he has, not earlier than six months before the date of his application, been exam-
ined and found medically fit to drive. Section 3A of the Medical (Group Practice Scheme) Ordinance
provides for the provision of a free medical examination to the over 70’s seeking to renew their driv-
ing licence.

On 12 September 2005 the complainant went to the Primary Care Centre (PCC) seeking such a medi-
cal examination but was advised by the practitioner that these examinations were not done at the PCC
any more and that she would need to see a private doctor. The complainant did as advised at a cost of
£45.00.

By letter dated 13 December 2005, the complainant wrote to the GHA claiming a refund of these
£45.00. In his reply dated 14 February 2006, the Chief Executive of the GHA explained that the prac-
titioner concerned had confirmed that he had been giving this advice to over 70’s. The Chief Execu-
tive pointed out that this advice should not have been given but it was given because there was a dis-
pute between the GHA and the PCC on the matter of medical examinations for over 70’s. He apolo-
gised to the complainant and assured her that all practitioners had now been given instructions to de-
sist from giving patients erroneous information and reminding them of their obligation to comply with
the legal requirements as set out above. He informed her however, that he was unable to reimburse her
the cost of the medical examination.

During the course of his enquiries, the Ombudsman discussed the matter with the Chief Executive of
the GHA. The Ombudsman explained that preliminary research had revealed that doctors and nurses
were the servants of the body that employed them, which was vicariously liable for their negligence
during the course of their duty. The Ombudsman referred the GHA to the case of Cassidy v. Ministry
of Health [1951] 2 KB 293 in which the Court of Appeal held that the hospital was vicariously liable
for the negligence of its staff. The GHA did not accept the Ombudsman’s views, pointing out that
their legal advice was that they were not vicariously liable, particularly as the matter was part of an
industrial dispute. The GHA had indeed made provisions to provide the service as per the ordinance
and regulations.

Eventually, on consultation with the Hon. Minister for Health the decision not to refund the sum in
question to the complainant was reversed.

Conclusions

The GHA reversed its original decision and refunded the cost of the medical examination to the com-
plainant. The Ombudsman was of the opinion that there had been a refund because of the complain-
ant’s perseverance and the Ombudsman’s intervention, however the Ombudsman wished to highlight
that it had been the GHA who had referred the complainant to him as her complaint was in respect of
issues that were not appropriate for their own complaints procedure.
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The Ombudsman decided not to sustain the complaint given that the GHA had reconsidered their deci-
sion and this action was tantamount to good administration irrespective of whether the refund was ap-
proved or otherwise.
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REPORT ON CASE NO 729 - NOT SUSTAINED

Complaint made against Gibtelecom in respect of their refusal to backdate the receipt of a
benefit

The Complaint

The complainant, an old age pensioner, who had been on rent relief since 2001, explained to the
Ombudsman that she had just been told by a friend that Gibtelecom offered a benefit, by way of a
discount on the telephone line rental, to old age pensioners who were eligible and in receipt of rent
relief.

The claimant explained that she had claimed the benefit once she became aware of its existence
from her friend, she believed however, that she had been denied the opportunity of applying earlier
because she had not been made aware of the benefit. In fact she had not been able to find any in-
formation regarding the benefit other than from her friend. The complainant explained that on 17
February 2006 she wrote to Gibtelecom asking for a back payment of the benefit with effect from
when she was granted the rent relief. She hand delivered her letter, but as she had not received a
reply by the beginning of April she sought the assistance of the Ombudsman.

On enquiry from the Ombudsman, Gibtelecom explained that they had not received a letter from
the complainant; the Ombudsman faxed a copy to Gibtelecom on 7 April 2006.

A holding reply was sent to the complainant on 27 April 2006 and the complainant was sent a sub-
stantive reply from Gibtelecom dated 9 May 2006. In this letter the Company explained that the
‘Old Age Pensioner on Rent Relief Package’ consisted of a £4.50 discount on call usage on a
monthly basis (this was £3.25 over and above the normal relief automatically applied to residential
subscribers) plus other benefits, such as free location of the phone line and replacement of faulty
phones. The package was usually applied as and when a customer subscribed and submitted their
rent relief documents, consequently Gibtelecom considered they were unable to backdate the bene-
fit.

The Ombudsman highlighted to Gibtelecom that by not advertising in any form the ‘Old Age Pen-
sioner on Rent Relief Package’ they were effectively denying many pensioners on rent relief the
opportunity of receiving a benefit which the company was offering.

Gibtelecom informed the Ombudsman that they do not consider there is a widespread lack of
knowledge about this concession. Gibtelecom’s records show that the number of customers bene-
fiting from this package exceeds the number of Old Age Pensioners currently on Rent Relief, as
per data provided by the Ministry for Housing. Nevertheless, Gibtelecom informed the Ombuds-
man that they would shortly be publishing a leaflet advertising the ‘Old Age Pensioner on Rent
Relief Package’ which would be available at their Customer Services Centre at Europort.

Gibtelecom also informed the Ombudsman that this is the only discounted allowance which ap-
plies to a targeted group of people and that it does not allow for retrospective claims not applied
for at the time. However, exceptionally in this case, as a gesture of goodwill and in the light of the
representations made by the Ombudsman, the Company credited the complainant with six months
of the missed £3.25. This totalled £19.50. Gibtelecom were in a position to do this by accessing
readily available data verifying that the complainant had exceeded the amount of £4.50 call usage
in each of the six months up to January 2006.
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Conclusions

The Ombudsman was reassured that a leaflet would soon be produced by Gibtelecom explaining the
benefit available to all pensioners on rent relief.

The Ombudsman noted the gesture of goodwill towards the complainant. However, he compared the
£19.50 being credited to the complainant to the overall amount she would have benefited from had
she been aware of the scheme when she first became entitled to it back in the year 2001. The Om-
budsman had estimated that had the complainant’s calls exceeded the threshold for the discount in all
the preceding months (i.e. £4.50 on call usage) she would have lost the benefit of £175.50 (£3.25 x
60 months, less £19.50).

The Ombudsman decided not to sustain the complaint given that Gibtelecom was not obliged to ap-
ply the benefit retrospectively, however on the same breath he had to comment that morally and ide-
ally there should have been a full credit, i.e. £195.50, as an acknowledgement that the scheme had not
been made known to those who could potentially benefit from it.

Update:

Gibtelecom immediately included details of the The Rent Relief Package in the Gibwireline Residen-
tial Lines Leaflet during September 2006 and October 2006. In November 2006 they created a sepa-
rate leaflet to solely advertise the ‘Old Age Pensioners on Rent Relief Package’, which was made
available at their Customer Services Centre in Europort.
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REPORT ON CASE NO 627 REOPENED

Complaint made against the Housing Department for its breach of the quiet enjoyment clause in
the complainant’s tenancy agreement.

Background - C/S 627

On 8§ October 2004 the complainant explained to the Ombudsman that water had been ‘pouring’ into her
flat from the flat above (the upstairs flat) for at least five years. She produced evidence supporting her
claim that she had been reporting the problem to the Ministry for Housing’s Reporting Office at least
since September 1999 and she complained that nothing had been done by the Department of Buildings
and Works (B&W) to stem the flow of water. She pointed out that the continuous seepage of water into
her flat had caused serious damage. Most of her flat now suffered from severe dampness. The cork floor
tiles that had been laid by her and her husband when they first moved in had been ruined as had the elec-
trical installation. She claimed to have received an electric shock on one occasions when putting her hand
on a light switch to turn the light on. The wall tiles in her bathroom had fallen off. Paint was peeling,
flaking and bubbling and her cupboards smelt of damp and mould. She further complained that her rental
agreement imposed on the landlord the duty to keep the structure of her flat in a good state of repair and
for many years now they had failed to do so. In protest she had stopped paying rent.

From his enquiries the Ombudsman gathered that throughout this period the tenant of the upstairs flat
(the upstairs neighbour) had continuously refused B&W access to her flat. Eventually however in June
2004, further to representations from the Chief Executive of B&W the Housing Manager wrote to the
upstairs neighbour requesting that she provide her “fullest cooperation” to the workmen requiring access
to her flat. On 12 August B&W wrote to the Housing Manager once again asking whether the upstairs
neighbour had been contacted and access arranged. “The problem is now severe and should be consid-
ered very urgent” said the Chief Executive. “As soon as access has been arranged we will instigate the
repairs.

On 24 August 2004 the Housing Manager informed the Chief Executive that they had sent the upstairs
neighbour numerous letters requesting access which had been ignored. As a result, the matter had been
referred to the Housing Department’s solicitors for legal advice and the solicitors had written to the up-
stairs neighbour reminding her that she had a contractual duty to give access to workers seeking to carry
out repairs and informing her that should she fail to comply, proceedings would be issued in the Courts
seeking an Order that she be required to give access.

The upstairs neighbour complied with the solicitor’s request and gave access to B&W who proceeded to
carry out repairs after her brother, who apparently was employed by B&W, privately refurbished his sis-
ter’s bathroom.

After the Ombudsman had closed his enquiries he was approached by the complainant for a second time.
Water was again leaking through her ceiling. At the time the Housing Department was considering to
decant the complainant. The Ombudsman expressed the view that this was not the solution because with
the complainant’s flat empty, water would continue to seep through the empty flat and beyond, damaging
the fabric of the building in the process. The Ombudsman was of the view that the Housing Department
should take action against the upstairs neighbour and move her to a ground floor flat where leaking water
would not be a nuisance to any neighbour.

The Complaint — 627ii
On 6 April 2006 the complainant returned to the Ombudsman for the third time, complaining once again
about water ingress from the flat above. B&W requested access to the upstairs flat which was refused. At

the time of writing (May 2006) the Housing Department had referred the matter to their lawyer for his
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advice.
Comments & Conclusions

This case typifies the havoc and misery that can ensue from the behaviour of anti social tenants and the
relative powerlessness of the Housing Department to put an end to the anti social behaviour. The com-
plainants lived in a big flat which they had done up and furnished to their taste at considerable expense.
The long years of water ingress caused by the upstairs neighbour’s irresponsible use of water together
with her refusal to allow B&W access to her flat to carry out maintenance works destroyed the flooring
and some items of furniture, not to mention the complainant’s quality of life. Throughout this time, the
Housing Department who had a contractual duty to safeguard their tenants’ quiet enjoyment of their flat
did little to put a stop to the upstairs neighbour’s abuse. Admittedly, the lack of anti social legislation in
Gibraltar limits the Department’s options and other than resorting to legal action, there is not much that
can be done however, the Ombudsman was of the view that they could have been more forceful with the
upstairs tenant and that they should have informed her in no uncertain terms that her behaviour was un-
acceptable and that they would, if necessary, take legal action to safeguard both the fabric of the build-
ing and the complainant’s tenancy rights.

The Ombudsman sustained the complaint, pointing out that more often than not anti social tenants are
people who are so wrapped up in themselves that they take no notice of the misery they cause to those
around them. Such people by their very nature have no regard for others and the Ombudsman expressed
the view that no efforts should be spared in dealing with anti social tenants and that a forceful approach
should be used from the very first instance that such behaviour is reported by a suffering neighbour.
Certainly, it should not be necessary for the Ombudsman to intervene before effective action was taken
by the Department. The Ombudsman expressed the view that a forceful letter, possibly threatening evic-
tion would probably go a long way in solving this problem.

Update

The Housing Department informed the Ombudsman that they had recently received another complaint
regarding water ingress and that they intended to refer these two cases for legal advice. The Ombuds-
man expressed the view that this was a case of too little too late. The complainant had been suffering
from water ingress for many years and action should have been taken against the offending tenant long
ago.
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REPORT ON CASE NO 638 - NOT SUSTAINED

Complaint against the Housing Department over their inability to assist the Complainant from
progressing on the Housing Waiting List

The Complaint
The Complainant, an applicant for Government housing, felt aggrieved with the Housing Department

(the ‘Department’) because she had been on the housing waiting list for seven years, yet she never
seemed to get close to the top of the list.
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Facts & Allegations

In a series of letters to the Department, the Complainant explained that she and her family were currently
privately renting a one bedroom flat, but the flat was in a terribly dilapidated condition and the landlord
was not carrying out any repairs. As a result of this, the Complainant stopped paying her rent in the hope
that this would encourage the landlord to fix up the flat, regrettably, the repairs were never carried out and
the Complainant only succeeded in accumulating rent arrears.

The Complainant and her husband also had a five year old daughter, they felt particularly aggrieved about
the fact that they had to share their bedroom with her, which meant they had no privacy for themselves;
the Complainant’s marriage was encountering some difficulties as a result. The daughter was also ad-
versely affected as there was not enough space for a bed of her own — she had been sleeping in a ‘camp
bed’ all of this time and this was creating back problems for her.

In February 2004 the Complainant wrote to the Department once again, she reiterated the above points,
and stressed the following:

‘I have been on the housing waiting list since 1998. I have a 1RKB, in a private dwelling which is
150 years old, and is showing many signs of deterioration and unsafe living. For example, the
floors are becoming unsafe and the owners are placing scaffolding poles with planks of wood to
support the floors of certain rooms. Also, the damp problem is now so bad that it is affecting my 3
vear old daughter’s health as she is continuously suffering from colds and flues...I know that you
must have many people with problems, like myself but, I hope that as I have been on the waiting
list for 6 years now and suffering various problems you will look at my case favourably’.

The Complainant also provided the Department with copies of the rent arrears, for the benefit of their re-
cords.

Six months later the Department replied as follows:

‘My apologies for the late reply...I would like to inform you that an updated Environmental
Agency report has been requested. An Officer from the Agency will be visiting your home, and
submitting a new updated report...Once this has been received your application will be updated,
we will then be in a better position to advise you on your case...However please note that any de-
fects or deterioration in your flat should be reported to your Landlord, who is responsible for any
repairs necessary’.

The Complainant had already tried getting her landlord to fix up the flat but, regrettably, this was to no
avail. By 4™ October 2004 she was in such a frantic state that she wrote to the Department once again,
pleading for assistance and stating that:

‘...Last week when I phoned your offices they told me my position was 75", I was angry and con-
fused...2 years ago I had less points and was [on] position 35...What chance do I have of getting a
house? How come people I know have only been on the housing list for a year and have already
been offered accommodation? What about home buyers who have sold their homes and have also
been offered Government housing?’

The Complainant was granted an appointment with the Housing Manager on 1% December 2004. The
Manager allegedly informed her that the reason she had moved down the waiting list was probably due to
the fact that individuals with social problems were inevitably entitled to more points than her, and there-
fore she would always be overtaken on the waiting list.
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The Complainant explained that she felt the above was very unfair because she believed her family was
just as entitled to a government flat as anyone else, especially in light of the fact that her 5 year old daugh-
ter shared the bedroom with both her and her husband.

Comments & Considerations

By way of letter dated 3™ March 2005 the Ombudsman wrote to the Department, setting out the com-
plaint, and inviting their comments. The Department replied on 11" March 2005, explaining that they had
considered the plight of housing applicants who did not progress on the waiting list and had made recom-
mendations to the Minister for Housing (the ‘Minister’) with a view to possibly alleviating such cases.
They pointed out, however, that they were still awaiting a reply to their recommendations.

By way of letter dated 1* April 2005 the Ombudsman wrote directly to the Minister requesting an update
on the above recommendations, which had been proposed on 26" May 2004, almost a year earlier. He
also informed the Minister that he had been directed by the Department to request an update from him, as
the Department did not know when their Minister would be in a position to accept or reject the proposals.

On 19" May 2005 the Gibraltar Chronicle published an article entitled Govt set to introduce ‘fairer hous-
ing points system’. The Ombudsman pointed out that the article was published just over one month after
he had requested an update from the Ministry, which had not been forthcoming.

Conclusions & Recommendations

The Ombudsman was of the opinion that the new ‘fairer housing points system’ would go a long way to
addressing the problem concerning housing applicants who had exceeded the average housing allocation
time, without progressing on the waiting list. This new procedure, the Ombudsman pointed out, was long
overdue and he hoped that it would be closely monitored to ensure it was a genuinely fair and effective
system capable of resolving the kind of problems highlighted in this case. Like all new systems, the Om-
budsman stressed, it was bound to encounter teething problems, and he hoped that the Department would
be flexible enough to recognise the problems as they arose, and deal with them in a fair and just manner.

The Department, the Ombudsman concluded, had not committed maladministration because they had fol-
lowed the correct procedure and allocated the correct number of points to the Complainant’s housing ap-
plication.

At the time of writing this report, the Complainant had been on the 3RKB housing waiting list for a total
of seven years. The Complainant had exceeded the average waiting time by three years. In effect, this
would give the Complainant an additional six hundred points, and the Ombudsman recommended that
these points should be allocated to the Complainant as soon as the new procedure was implemented.

Update

By November 2005, three months after the new points system was introduced by Government, the Com-
plainant was in position 48 on the 3RKB waiting list. Precisely one year ago she was 75" on the same list.
This seems to indicate that Government's new housing point's initiative is beneficial for long term appli-
cants such as the Complainant. However it must be pointed out that that the Complainant also claims that
she was 30™ on the list two years ago, and thus the applicant's position will always be dependant on the
supply and demand of government housing stock.
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REPORT ON CASE NO 640 - NOT SUSTAINED

Complaint against Housing Department for not honouring an agreement with the Ministry of De-
fence

The Complaint

The Complainant was aggrieved because she had been waiting for the Housing Department (“the Depart-
ment”) to offer her accommodation since March 2000, despite the fact that her husband, (“the Complain-
ant’s husband”), had been in the Royal Gibraltar Regiment for nearly 11 years.

1) The Allocation

The Complainant’s husband left his employment with the Royal Gibraltar Regiment (“the Employer”) in
March 2000 after 10.75 years service. He alleged the Department failed to honour an agreement between
his Employer and the Department with regard to the housing of soldiers that leave the Employer.

The Agreement of 24™ January 1991 (“the Agreement”) between the Government of Gibraltar and Minis-
try of Defence (MOD) was made inter alia “to ensure every effort was made to provide soldiers leaving
the Regiment with adequate housing”.

2) The Medical Condition

The Complainant also alleged the Medical Advisory Committee (MAC) failed to make any recommenda-
tions with regard to his medical condition (Asthma) in relation to his housing application.

The Facts & Allegations
1) The Allocation

On 31 March 2000 the Complainant’s husband left his Employer on Premature Voluntary Release after
serving 10 years and 318 days. Prior to his termination on 21 March 2000 the MOD produced a cessation
letter (“the letter”’) informing the Department that the Complainant’s husband would be vacating, in the
next 10 days, the MOD married quarters that his family occupied.

The Complainant claimed that at the time of delivering the letter she was told she would be put on the
Housing Waiting List and would have to wait 2 to 3 years to be allocated suitable accommodation.

Because the Complainant’s husband had secured employment with the Royal Gibraltar Police and did not
want to risk legal action for eviction, he found private accommodation for his wife and himself while
waiting to be allocated government housing pursuant to the Agreement.

The Complainant claimed that in October 2002, after the birth of their twins, they visited the Department
and discovered that the documentation initially registering the Complainant with the Department in 1995
(form B1) was missing from their file and were asked to submit further copies, which they did. They re-
ceived acknowledgement of their housing application on 6 November 2002.

The B1 form is submitted by the MOD to the Department at the time when the soldier first qualifies un-
der the Agreement for Government Housing i.e. when allocated MOD Married Quarters. The Department
acknowledge the form by date stamping. The soldier is said to be on a “hypothetical list” once the De-
partment have accepted the B1 form. This procedure is set out within the Agreement.
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The Complainant explained that as of October 2004 the family consisted of 3 children and the Depart-
ment allocated only 530 points on the 4RKB Housing Waiting List. This put them 37" on the list with-
out possibility of allocation in the near future. The Complainant noticed other ex-soldiers, who had left
the Regiment after her husband, had either been re-housed by the Department or were much further up
the housing list (and still living in MOD Married Quarters). Furthermore, the complainant claimed it
was common practice for ex-soldiers to stay in MOD accommodation until re-housed by the Depart-
ment.

The Complainant also explained that they had been told that if they had not moved into private accom-
modation in March 2000, to avoid an eviction notice from the Employer, but had stayed in MOD Mar-
ried Quarters and repeatedly reminded the Department of their duty under the Agreement, they would
have probably been re-housed.

In November 2004 the Complainant brought her grievance to the Office of the Ombudsman. The Com-
plainant was aggrieved that she was not informed of the “correct” procedure back in March 2000 by ei-
ther the MOD or the Department, she was further aggrieved that the Department failed to take their cir-
cumstances into consideration and honour the Agreement.

The Ombudsman wrote to the Department and was informed the Complainant’s case would be reviewed
by the Housing Allocations Committee (HAC) once they had sought legal opinion on the Agreement.
In August 2005 the Department communicated HAC’s decision that based on the legal opinion they had
received, they were not honour bound to the Agreement in this particular case.

2) The Medical Condition

A “Respiratory/Damp Questionnaire” was completed by the Complainants husbands GP to assess his
medical condition in his current private accommodation. On the 16™ August 2004 the Medical Advisory
Committee (MAC) discussed the Complainants case and on the 2™ September 2004 the Department
wrote to explain that MAC had decided not to make any recommendation in his case. No additional
points were awarded

Comments & Considerations

1) The Allocation

On considering the case the Ombudsman pointed out that the Office of the Ombudsman has jurisdiction
in respect of Government Departments, but does not extend to the MOD. Therefore, he could only in-
vestigate the complaint in relation to the actions of the Department.

The Agreement

The Agreement sets out the provisions and guidelines by which the MOD and Department should allo-
cate housing.

1.(b) To qualify for allocation [of MOD Married Quarters] the soldier must fulfil the following condi-
tions:

1. Must be serving on a minimum engagement of not less than 9 years.

2. Must be married.

43



3. Obtain written confirmation from the Gibraltar Government Housing Department, that he is
eligible under the Gibraltar Housing Allocation Scheme.

To confirm eligibility under the Gibraltar Housing Allocation Scheme the MOD submits form B1 which
is acknowledged by the Department and puts the applicant on a “hypothetical list”.

The Complainants B1 form was confirmed by the Department in 1995.

Once confirmed the MOD allocates Married Quarters and the soldiers entry to the Scheme is seen to be
on a hypothetical Waiting List as if he had not been housed by the MOD.

The Agreement also relates to the soldier leaving the MOD and seeking Government Accommodation.
Section 5 (b) relates to Soldiers leaving after 9 years and before the additional 3 years have expired, it

states “..an offer of allocation will be made by the Housing Manager”

The Department claimed that the Complainant did not apply for Government Housing until 2002, the de-
lay of 2 years after leaving the regiment was the reason they gave for not honouring the Agreement.

The Agreement does not specifically deal with the circumstances in which the Complainant’s husband
left the Regiment (Premature Voluntary Release). However clause 6 states:

The MOD will give the soldier notice to quit the Married Quarter 6 months before he com-
pletes his last engagement, which notice will be treated for the purpose of this Agreement as
a notice of eviction. The soldier to be treated as homeless once the 6 months elapse.
The MOD produced a “certificate of cessation of entitlement to occupy a service quarter” on 21st March
2000 (effectively giving only 10 days notice), which the Complainant claimed she hand delivered to the
Department.
The Ombudsman considered the Agreement in light of the Complainant’s case.
The Complainant’s husband qualified under the Agreement for the following reasons:
1) He had completed at least 9 years service with the Gibraltar Regiment.
2) He was were married
3) He was eligible under the Gibraltar Housing Allocation Scheme.
4) He had written confirmation of part 3 above
5) The MOD gave written notice that he was leaving the Regiment
In the opinion of the Ombudsman the Department was bound by the Agreement to make an offer of allo-
cation in these circumstances. However, the Department stated that no application for housing was made
by the Complainant until 2002, and this warranted them not honouring the Agreement.
The Complainants on their part claimed that they did apply for housing in March 2000 and as no one in-

formed them to do so at the time, they believed they would be housed as soon as a property became va-
cant. They were not aware of the details of the Agreement.
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The Ombudsman noted there was a copy of the Letter dated 21st March 2000, in the Complainant’s file
at the Department which was acknowledged by them on the same date.

2) The Medical Condition

The application for “medical points” was considered by the Ombudsman and although HAC’s decision
was not to the Complainant’s liking, no maladministration could be found.

Conclusions & Recommendations

In conclusion the Ombudsman was of the belief that the Complainant’s case complied with the provi-
sions set out under the Agreement in that:

1) He had completed over 9 years service

2) He was married

3) He was eligible under the Gibraltar Housing Allocation Scheme

4) His eligibility had been confirmed by the Department on the B1 form

The Complainant did not comply with the 6 months notice required by the Agreement, although the De-
partment never raised this as an issue.

For the Department the issue rested on when, after leaving the Employer, the Complainant’s husband ex-
ercised his right under the Agreement i.e. applied for housing. Whilst the Department claimed that the
first time the Complainant applied for housing was in October 2002, when they completed an application
form, the Complainant claimed the first time to be on 21* March 2000, when their cessation form from
the MOD was submitted.

On considering the facts and the chain of events, the Ombudsman had to consider that in March 2000, the
Department was presented with the cessation form from the MOD and that the Complainant was on their
“hypothetical waiting list”. It was at that stage that the Department should have made enquiries from the
Complainant as to whether they intended to forgo their housing application or would indeed await an al-
location. This should have been done if only for the Department’s own administrative purposes, as other-
wise they could be holding applications from members of the Regiment on their hypothetical list for
ever.

The Ombudsman was of the opinion that housing, or the lack of it, was one of the most important social
issues in Gibraltar and there was no doubt that the Department were well aware of this. Therefore the De-
partment should have dealt with the Complainant in a proactive manner to obtain the necessary informa-
tion as to their housing needs upon leaving the Regiment.

The Ombudsman also had to consider the Complainant’s apparent lack of efforts in pursuing their appli-
cation. He accepted that the Complainant’s husband did not wish to cause any problems given that he had
just secured employment as a police officer, however the couple should have at the very least made occa-
sional written submissions to the Department in pursuance of their application and awaited allocation.
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REPORT ON CASE NO 642 - OUTSIDE JURISDICTION

Complaint made against the Housing Department over the refusal to regularise the Complain-
ant’s tenancy upon the demise of his mother.

The Complaint

On 2 February 2005 the Complainant wrote to the Housing Department informing them that his mother,
the tenant of the flat in which he was residing had recently passed away and enquiring as to his position
reference the tenancy of the flat. He was informed that he should vacate the flat within a period not ex-
ceeding six weeks.

The Complainant wrote a letter of appeal to the Housing Manager describing the background to his
housing problem and asking that he be recognised as the tenant of his late mother’s flat. By way of reply
the Housing Department informed the Complainant that regulations did not permit changes to the ten-
ancy agreement once the tenant had passed away. He was asked to return the keys to the flat by no later
than 8 March 2005.

The case was considered by the Housing Allocation Committee which decided to proceed with legal
action to recover possession of the flat, subject to the recommendation of the Housing Department’s le-
gal advisor as to the chances of success if taken to court.

In the meantime another case the facts of which were similar to the ones in this case was considered by
the court and judgement was given in favour of the Housing Department.

At the time of writing (February 2006) the matter was in the hands of the Complainant’s lawyers.
Conclusions

The Ombudsman closed his enquiries, pointing out that this complaint was now within the realm of the
legal system and he was loath to hold a parallel investigation.

LR R R TR TR R R SR R R R R SR R TR R R S SR R R R R R TR R R SR R SR R R R R R TR R R S SR R SR SR R R SR R R R R SR R R S R R TR R R R S SR R AR S R R R R T R o R R S S O

REPORT ON CASE NO 648 - PARTLY SUSTAINED

Complaint against the Housing Department over their refusal to honour an alleged agreement to
backdate the Complainant’s housing application to 2003

The Complainant separated from his wife during September 2000, and was issued with an injunction
ordering him to vacate the matrimonial home. He then moved into his mother’s flat.

During July/August 2002 the Complainant met the then Housing Manager and she advised him to wait
until the matrimonial home was sold and the relevant paperwork prepared before applying for his own
government flat. The Complainant alleged that she then assured him that his application would be back-
dated at the relevant time to reflect the fact he had been residing in his mother’s flat and living in over-
crowded circumstances.

During 2003 the Complainant kept in contact with the Housing Manager and informed her that during
August 2003 the flat was sold. He was still waiting, however, for the paperwork to be prepared, so that
he could provide the Department with proof of sale.
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During January 2004 the Complainant provided the Department with copies of the deeds of sale to his
flat, however, the Department then informed him that it had no records of the former Housing Man-
ager’s alleged agreement with him. (The Housing Manager had since transferred from the Housing De-
partment).

By way of letter dated 29 January 2004 the Department wrote to the Complainant explaining that the
Housing Allocation Committee (HAC) had discussed his case, but no recommendation had been made.
This meant that his housing application, once submitted, would not be backdated and he would have to
follow the normal waiting procedure.

At the time, the Department noted that the Complainant was not an applicant for post-war accommoda-
tion so they enclosed an application form for him to apply. The Complainant had not previously applied
for housing because, as aforementioned, he was a property owner and consequently not eligible to apply
for government accommodation.

During February 2004 the Complainant contacted the previous Housing Manager and asked her if she
could write to the Department highlighting the assurance she had given him. She allegedly replied that
as she was no longer in that Department and she did not know whether the agreement was still possible,
nevertheless, she arranged a meeting between the Complainant and her successor.

At his meeting with the Housing Manager on 26 March 2004, notes were taken by her, which she ex-
plained would be tabled before HAC for consideration. By way of letter dated 21 April 2004, however,
the Department informed the Complainant that HAC had not agreed to his request to have his applica-
tion backdated, and explained that his application for housing would be dated as from February 2004.

In his enquiries the Ombudsman wrote to the Department, highlighting the Complainant’s allegations in
respect of the Department’s refusal to implement his alleged agreement with the Housing Manager. The
Department replied by way of letter dated 24 March 2005, enclosing various letters and minutes in re-
spect of the Complainant’s case.

The Ombudsman noted two minutes in respect of meetings held between the Complainant and the
Housing Manager. This first meeting was dated 11 January 2002, and the minutes acknowledged that
the Complainant could not live in the matrimonial home, and was living in overcrowded conditions at
his mother’s government flat. The only action decided upon, however, was for the relevant documents
(i.e. divorce papers and deeds of sale) to be prepared and submitted to the Department. The minutes
stated that the Complainant had explained that he needed his own space and wanted HAC to consider
his case, taking into account the original date of separation. The Housing Manager advised him to pro-
vide the relevant papers and then his case would be tabled before HAC for consideration. When the mat-
ter was considered by HAC however, they decided that the applicant’s overcrowded living conditions
were already taken into consideration in the number of points awarded to his application.

In his considerations the Ombudsman pointed out that The Complainant and his new partner, lived in
his mother’s flat and shared a single bedroom with his children (a boy and a girl). This situation was fur-
ther compounded when the Complainant’s partner gave birth to triplets. This meant that the single bed-
room was regularly occupied by two adults and five children. Consequently, this subsequently led to
health complications with the triplets, as they were weak and exposed to too many germs as a result of
the overcrowded conditions.

The Ombudsman noted from the various documents sent to him by the Department that they had been
informed of the Complainant’s predicament before February 2002. They Department had also known

that the Complainant could not enter the matrimonial home as an injunction had been issued against
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him. The Department’s own records accepted that, “...for the next three years he continued to pay the
mortgage, as well as other expenses, so he could not afford to move into private accommodation’. Al-
though the Complainant was ‘technically’ still a homeowner, in practice he was not, and the reality of the
situation was that he had been forced back to the parental home as he had nowhere else to live.

The Ombudsman acknowledged that the Department’s minutes which documented the agreement be-
tween them and the Complainant did stipulate that the matter would be tabled before HAC for a decision
to be reached by them. The Ombudsman was disappointed, however, with the fact that the Complainant
had never been provided with a letter confirming this agreement. This meant that the Complainant was
not provided with any documentary evidence which he could refer to when revising his agreement with
the Department.

The Ombudsman was of the opinion that the case should have been referred to HAC as soon as the Com-
plainant brought the matter to the Housing Manager’s attention, during 2002. He referred to Section 12
of the Housing Allocation Scheme (Revised 1994), which highlights HAC’s power to decide on the treat-
ment afforded to applications made as a result of the break-up of marriages. The Ombudsman was disap-
pointed that the Complainant was not advised of this; instead he was allowed to remain in overcrowded
conditions until all the legal paperwork could be presented to the Department.

The Ombudsman concluded this case by reiterating what he had stated in various other reports. HAC was
an advisory body which did not meet with housing applicants and only considered documentary evi-
dence. The Housing Manager, on the other hand, regularly met with applicants and was in a better posi-
tion to appreciate the reality of applicants’ day-to-day situation. Regrettably, because HAC takes deci-
sions which then have to be implemented by the Department, the Manager’s position is frustrated by her
inability to take decisions and implement them herself.

The Ombudsman sustained this complaint only in part. He was dissatisfied with the manner in which the
Department had dealt with the Complainant ever since he first approached them to explain his predica-
ment. The Ombudsman was of the opinion that in cases where an element of delay is envisaged (like, for
example, an impending divorce and division of assets) then written copies of minutes of meetings should
routinely be provided to would be applicants to avoid future confusions.

The Ombudsman recommended that the Department allow individuals who are not able to use their flat
for genuine legal reasons (such as divorce proceedings and injunctions), to be included on the waiting
list. Their applications could be frozen whilst accruing points, but they would only be offered govern-
ment accommodation as from when the divorce was finalized and all the paperwork completed.
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REPORT ON CASE NO 657 - SUSTAINED

Complaint against the Housing Department (“the Department”) for not allowing the Complainant
to apply for housing as she was a property owner

The Complaint
The Complainant complained that the Housing Department (“the Department”) would not let her apply
for housing as she was a property owner. She further explained that the counter staff had advised her she

would need to sell her property before she would be considered for housing. The Complainant did not
feel this was an option for her as she had two young children and they would all be rendered homeless.
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As background the Complainant explained that she had purchased her one bedroom flat after her di-
vorce and although at that time (May 2004) she was working, she now found herself unemployed with
2 young children living in overcrowded conditions. Her one bedroom flat was at the bottom end of the
property market and would therefore not be able to sell it and afford another larger property.

In September 2004 the Complainant wrote to the Department requesting that her particular circum-
stances be considered so that she may apply for Government Housing.

During his investigations the Ombudsman noted that the rules preventing home owners from applying
for Government Housing were defined in The Housing Allocation Scheme (Revised 1994) under rule 5,
sub rule (d). The scheme was amended by Government Notice No 379 dated 15™ May 2003. The
amendment effectively gave power to the Housing Advisory Committee (HAC) to “in extreme circum-
stances and deserving circumstances, recommend the waiving of the qualifying period or other qualifi-
cation”.

Despite the Complainant allegedly explaining her circumstances at the department counter and in a let-
ter, the Department had not passed her request to HAC for consideration, instead they had told her to
sell her property before she would be considered.

On further investigation the Ombudsman noted that property owners, after being verbally made aware
of the provisions of the qualifying rules in respect of private ownership in the Housing Allocation
Scheme, were being told that they could not apply for Government housing until they had sold their
property. Given that HAC has the power to waive the “qualifying period or other qualification” it
would seem that the Department could in all probability be said to be acting ultra vires (outside its au-
thority), as it would effectively be usurping HAC’s powers by not allowing them to decide whether any
such case merits the waiving of qualification criteria. For these reasons the Ombudsman sustained the
case.

At the time of writing this report the Complainant was pleased to inform the Ombudsman that she had
been successful in securing a property at Waterport Terraces (a Government subsidised housing estate),
which included an arrangement whereby the Government would purchase her existing flat.

Recommendations
Given that it was HAC that was vested with the authority to decide whether any given case warranted
the exercise of their discretionary powers under section 5 of the Housing Allocation Scheme, the De-

partment should immediately stop their practice of not accepting applications from homeowners and
instead accept the application and put them to HAC for a decision.
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REPORT ON CASE NO 665 - NOT SUSTAINED

Complaint made against the Housing Department for not accepting that the Complainant was
technically homeless.

The Complaint
The Complainant was a young single mother who currently lived with her brother’s girlfriend (the sis-
ter in law) at her Government flat. On 14 March 2005 the Complainant went to the Housing Depart-

ment explaining that even though she did have a roof over her head, she was homeless and she asked to
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apply for housing as a homeless person. At the counter she was told that in order to apply for housing
from her current address she should produce a letter from the tenant of the flat requesting that she be
recognised as living at that address for application purposes. When she insisted that she was homeless
she was told that she should still produce the stated letter.

In response to the Ombudsman’s enquiry, the Housing Department explained that they had insisted that
the Complainant provide them with a letter stating that she was residing in her brother’s girlfriend’s flat
in order to assist her in processing her homeless application. It was simpler to monitor these cases com-
pared to a homeless situation where no forwarding address was given.

It transpired that her sister-in-law’s former husband was still a tenant of the flat and as such, his signa-
ture was necessary in the letter. Unfortunately however, the sister-in-law was not on friendly terms with
him.

Before a solution was found for this dilemma, the Complainant left the flat for a private rental from
where she went on to apply for housing. Since the complaint was no longer extant the Ombudsman de-
cided to end his enquiries.
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REPORT ON CASE NO 676 - NOT SUSTAINED

Complaint against Housing Department for not backdating rent relief and the Building and
Works Department for not responding to letters

The Complaint

The Complainant and her partner explained that they were both on social assistance yet they had been
informed by the Rent Section at the Housing Department (“Housing”) that they were not entitled to rent
relief. They believed their rent relief should be backdated to as and when they were in receipt of social
assistance as this would greatly reduce their rent arrears and therefore improve their chances of getting
re-allocated.

The Complainant was also aggrieved that replies had not been received from the Building and Works
Department (“B&W’s”) in respect of two letters sent on 21 July 2005 and 2 September 2005 regarding a
cockroach infestation in her flat.

The Facts & Allegations

The Complainant explained that she lived with her partner, their 5 children and the Complainant’s father
in a 2 bedroom flat. They were second on the 6RKB waiting list at the time of writing this report and
had been informed that they would not be allowed to move until they paid their rent arrears.

Rent Arrears

The Complainant claimed that she was in arrears of rent because previous years of rent relief had not
been taken into consideration. At a meeting with Housing she had been told she was not entitled to Rent

Relief and that the arrears needed to be paid back before she would be allocated a 6RKB. The Com-
plainant negotiated with Housing a payment of £5 per week towards her rent for a 3 month period.
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Cockroach infestation

The Complainant complained that she had sent a letter on 21 July 2005 to B&W’s explaining the prob-
lems she had with a cockroach infestation. In the Complainant’s letter she explained that the problem had
begun when squatters moved in and regularly defecated on the floor instead of using a toilet. The Envi-
ronmental Agency fumigated the flat in May 2005 (all the family had to vacate the premises for 36
hours) and they were advised that it was likely that the cockroaches would return, requiring a further fu-
migation in July 2005. The cockroaches did return, entering the rooms through pipe work and from under
the walls and tiles. The kitchen and bathroom units were in poor state of repair, which seemed to enable
the cockroaches to nest in the Complainant’s flat. This letter also requested an acknowledgment. The
Complainant further explained that she had sent another letter, requesting a reply to the previous letter,
on 2 September 2005. Neither letters were replied to.

Comments & Considerations
Rent arrears

Housing explained to the Ombudsman that an assessment according to the Rent Relief Scheme had been
carried out on the incomes of the Complainant and her partner, the result of which established their
“affordable rent” to be £21.68 per week which was higher than her actual rent of £15.30 per week. This
meant the Complainant did not qualify for Rent Relief. Notwithstanding this, Housing exceptionally
agreed to a payment of £5 per week towards her rent for a 3 month period, after which time the amount
of rent paid would be reassessed. This arrangement was negotiated by Housing as an attempt to regulate
the Complainant’s rent payments, it should be noted that the difference between the full rent chargeable
of £15.30 per week and the amount being paid by the Complainant during the 3 months, i.e. £10.30 per
week, would continue to accumulate onto the arrears. Housing explained it was their sincere hope that
the Complainant would assume the responsibility and duty to pay rent on a weekly basis, a responsibility
all tenants must adhere to.

Housing explained that arrangements had been made with Department of Social Security and the Com-
plainant to calculate the Complainant’s backdated Rent Relief, this would enable them to recalculate the
outstanding arrears.

Housing further explained the situation regarding the Complainant’s move to a 6RKB would need to be
considered by the Housing Allocation Committee at the time the offer was made.

Cockroach infestation

B&W’s explained that they had not received the letters from the Complainant and requested that the Om-
budsman send copies. The Ombudsman faxed both copies to B&W’s on 23 September 2005.

B&W’s replied to the Complainant on the same day. They explained that they were not able to identify
any outstanding report to carry out repairs to her kitchen or bathroom units nor had they been approached
by the Environmental Agency on the matter of cockroaches. In their letter they further explained that all
requests for repairs must go to the Reporting Office, advising the Complainant to raise the issues with
them. They also passed onto Housing a copy of the letter to ensure they were aware of the problems.

On receipt of the B&W’s letter the Ombudsman was concerned the issues raised in the Complainant’s
letter were still not being dealt with. To confirm this, the Ombudsman contacted the Reporting Office

who did not have any record of the cockroaches or condition of the kitchen and bathroom units. The Om-
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budsman highlighted this to Managers within the Reporting Office by telephone.

The Ombudsman informed B&W’s that the issues raised in the Complainant’s letter had still not been
reported to the Reporting Office, despite Housing being sent a copy of the B&W’s letter to the Com-
plainant. B&W’s explained that there had been a misunderstanding on their part; they had assumed that
on receipt of the said copy of the reply Housing would have taken the necessary action. This had not
been the case. The copy should have been sent to the Senior Projects Manager responsible for the Report-
ing Office. B&W’s apologised for their error.

The Complainant explained that traps were put down by the Environmental Agency who also offered fu-
migation again. The Complainant was not willing to leave her premises for a second time with 5 children
and all the upheaval that entailed. She explained the cockroaches were decreasing as she was spraying
areas where they had been sighted. Furthermore, she was under the impression they would not totally go
until the kitchen and bathroom units had been replaced.

Conclusions & Recommendations
Cockroach infestation

The Complainant had sent letters to B&W on two separate occasions beginning in May 2005, B&W had
no record of receiving either letter and therefore neither had been replied to, until the Ombudsman passed
them the copies. The circumstances were made worse by a mistake made by B&W in that they still did
not take the necessary steps to ensure the Complainant’s issues were dealt with. However, in the norm
the Ombudsman does not classify human mistakes as maladministration and therefore did not sustain the
case against B&W.

Rent relief

Housing had assessed the Complainant’s finances within the Rent Relief Scheme and despite not qualify-
ing for Rent Relief Housing had agreed to a manageable rent payable for a period of 3 months, giving the
Complainant a chance to assume her responsibilities to pay rent. Housing had also made arrangements
for Rent Relief to be calculated for previous years.

It was a concern to the Ombudsman that many tenants were approaching his office distressed over the
apparently sudden communication from Housing that they were in considerable rent arrears. Housing ex-
plained to the Ombudsman that Rent Relief was always awarded on a temporary basis, usually ending
after one year, at which point the tenant was reminded in writing to renew their application by complet-
ing a financial statement form. If the form was not returned, Housing would send a further two remind-
ers; the final reminder by recorded delivery.

The Ombudsman had noticed from interviews with various Complainants on matters of rent arrears, there
had been assumptions on the tenants’ part that because they were on Social Assistance they would auto-
matically qualify for Rent Relief. This was not the case, in fact, the notification sent to tenants by Hous-
ing, which informed them of the amount of their Rent Relief, also stated the length of time it applied for.
It was the responsibility of the tenant to ensure their rent was either paid or Temporary Rent Relief was
applied for.

Housing explained that recently a concerted effort had been made in chasing repayment of rent arrears.
The Ombudsman did not sustain the complaint against Housing.
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REPORT ON CASE NO 677 - NOT SUSTAINED

Complaint against the Housing Department for not accepting the Complainant’s application for
housing as category Social A - Homeless.

The Complaint

The Complainant complained that she had been homeless since her grandmother passed away two years
ago yet the Social Advisory Committee (SAC) would not recognise her as a “Social A Case”.

The Facts & Allegations

The Complainant explained that her parents divorced when she was four years old. Her mother was
given care and control of her younger brother and herself, and she hardly had any contact with her fa-
ther. When she was five, her mother lived with her current partner. She claimed that she had no happy
memories of her childhood at home. At some point the Complainant moved in with her grandmother,
and later when her grandmother was diagnosed with cancer they moved back in with the Complainant's
mother. When the Complainant’s grandmother passed away two years ago the Complainant claimed she
became homeless and decided to move in with friends of the family (“the Friends”).

The Friends owned a three bedroom private property. The Complainant shared a room with their
younger daughter. Their eldest daughter was married and expecting a child (at the time of writing the
report), she shared a room with her husband, while the Friends had the third bedroom.

The Complainant had been living at this address for approximately two years, yet now felt she needed to
find a place of her own. The Complainant explained that the Friends’ oldest son passed away in 2004.
The family were going through a very bad time with the impending anniversary of their son's death and
the atmosphere at home was very sad and tense. The Complainant thus felt that she was in the way of
the family, who she was sure would like to have had a bit of space and peace. She was also concerned
that once the baby was born there would be even less space for her to remain at this address.

The Complainant explained that she wrote to the Housing Department (“the Department”) explaining all
of the above. The Department decided to waive the age eligibility (21 years) and allow her to apply for
housing at her current age of 19 years.

The Complainant explained that although she was very grateful to the Department for waiving the age
eligibility clause, she in fact considered herself a Social A Case because she was effectively homeless,
and simply relying on the good-will of friends to help her.

The Department explained to the Ombudsman that a comprehensive social report by the Social Worker
that is a member of the SAC had been made and that the Department’s decision for the Complainant to
follow the normal procedure and await an allocation of a Government flat on waiting points was made.
The Department did not agree that the Complainant should be categorised Social A case.

Comments & Considerations

On reflection the Complainant explained to the Ombudsman that the interview with the Social Worker

was very comprehensive, she was very easy to talk to and was able to tell her everything she wanted to,
the interview lasted 1 72 hours.

The Complainant also explained that both she and her partner were both working and had been able to
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secure a mortgage offer for Waterport Housing Development. Yet at the time of writing this report no
decision had been announced as to who, of the over 1,000 applications, would be offered the 400 flats
available.

The Housing Allocation Committee (HAC) make decisions for the Department on applications for Gov-
ernment Housing, as per the Housing (Special Powers) Ordinance. The HAC use the specialist skills of
the SAC, also known as Housing Advisory Committee, whose members include Social Workers. The
SAC produce reports for the HAC, effectively assisting them in their decisions regarding social cases.

Conclusions & Recommendations

The Ombudsman considers allegations of maladministration attributed to those that fall within his juris-
diction; it is the process of considering their decisions and not the decision itself that falls within the ju-
risdiction of the Ombudsman.

The Complainant had complained that the Department would not categorise her as Social A, which she
believed to be entitled to because she defined herself as homeless.

The Department had accepted that the Complainant did not have a “family” home as she had become
estranged from them since her grandmother had died. Subsequently they waived the age eligibility
clause.

In making their decision the HAC had assessed the Complainant’s situation by assigning a Social
Worker to complete a comprehensive report. The Complainant was happy with the interview with the
Social Worker in that all aspects of her circumstances were considered.

In the opinion of the Ombudsman the decision by the Department not to categorise the Complainant as
Social A (homeless) was made on all the information available to them, therefore the complaint was not
sustained.
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REPORT ON CASE NO 682 - NOT SUSTAINED

Complaint made against the Housing Department for inordinate delay in allocating a flat to the
Complainant.

The Complaint

The Complainant was a single father who suffered from chronic back pain after having gone through a
cardiac arrest some years ago. He was unable to walk long distances and walking up steps was very dif-
ficult. He lived in a one bedroom flat with his 4 year old son of whom he had full custody and control.
He complained that the flat was unfit for human habitation. It was situated above an old cistern in what
had once been a carpenter’s shop and suffered from rising damp. His son suffered from acute asthma
and bronchitis which conditions were not helped by the inappropriate living accommodation.

On 28 May 2003 he was categorised in the Medical B list (the housing list for non urgent medical
cases).

On 30 June 2005 he attended a meeting with the Housing Manager. In that meeting she told him that he
had been categorised in the Medical A list (the housing list for urgent medical cases).

54



On 3 August 2005 he wrote to the Housing Manager describing his situation and asking for help. An inter-
nal survey was carried out on 26 September 2005 and approval was given to decant him.

On 11 November 2005 the Ombudsman was informed that a flat had been earmarked for him in the Glacis
Estate.

In January 2006 it was confirmed to the Ombudsman that a flat had been allocated on a self repair basis.

In early January 2006 the Complainant’s mother informed the Ombudsman that her son was unable to
move into the flat because the windows did not close and the main stopcock also did not close thus pre-
venting him from working on the plumbing. She complained that she had reported the problems and had
been told that she would have to wait her turn in the waiting list.

In reply to the Ombudsman’s enquiries both the Housing Department and the Department of Buildings and
Works explained that this was a misunderstanding and top priority would be given to these works to enable
him to move into the flat. Usually the housing inspectors inspected a flat before certifying that it was fit for
allocation on a self repair basis, however, with this flat the inspectors had been off work and the third in-
spector who had inspected the flat was not acquainted with procedures. The Housing Department assured
the Ombudsman that steps would be taken to ensure that such a situation would not repeat itself.

Conclusions

The Ombudsman did not sustain the complaint, pointing out that when the Complainant had brought his
predicament to the Housing Manager’s attention the Department had acted expeditiously, referring the
matter to the Medical Advisory Committee for classification on the Medical A list and allocating him a flat
shortly after.
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REPORT ON CASE NO 683 - SUSTAINED

Complaint against the Housing Department for not taking action against an anti-social neighbour
The Complaint

The Complainant complained that since a particular family (“the Family”) had moved into her block her
own family, as well as other neighbours, felt constantly harassed and intimidated by them.

The Facts & Allegations

The Complainant explained in a letter to the Housing Department (“the Department”) that since the Family
had moved into a flat in her block their behaviour had been constantly causing a nuisance to her family and
to the other neighbours. The Family constantly shouted and screamed at each other, keeping the Complain-
ant, and particularly her grandson, up till late at night. She had been unable to approach the Family due to
their verbal abuse and the threat of possible violent behaviour. She further explained that human faeces had
been spread on the outside of the front door and urine had been thrown on the doorstep.

The Complainant also explained in the said letter that she was living in very overcrowded conditions with
her teenage son and daughter and her eldest daughter, who had her own young child (the Complainant’s
grandchild). The Complainant was sleeping on the sofa which was affecting her lower back and preventing
her from getting any quality sleep.
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The Department responded by advising the Complainant to look for an exchange in order to move
somewhere else. The Complainant felt this was a very unsatisfactory response.

Comments & Considerations

The Ombudsman was very concerned that despite dealing with the issue of anti-social behaviour of
Government tenants on previous occasions, the Department had still not addressed the problem. Already
in October 2003 the Ombudsman reported on Case No 448, which involved the Family also causing a
nuisance to other neighbours at the time when they were living in a different housing estate.

The Standard Tenancy Agreement

The Standard Tenancy Agreement between Government and their tenants defines the terms and condi-
tions, regarding the behaviour to be observed by tenants. It states at Clause 2:

2(14)(a) Not to do or permit to be done any act or thing which may be or grow to be an annoy-
ance, damage or disturbance to the occupiers of the adjoining or neighbouring premises

2(15) To be responsible for the orderly conduct on any part of the premises and for any nuisance
or annoyance they may cause to other tenants or to members of the public...

In Case No 448 the Ombudsman stated:

Bearing in mind the obligations placed on the Government tenants in respect of their conduct
towards neighbours, the Ombudsman did not understand why the Department limited their assis-
tance to recommending that the Complainant find an alternative place to live. No action was
taken by the Department in order to enforce the above tenancy agreements against the Com-
plainant’s neighbours.

The Ombudsman raised this issue once again with the Department. The Department explained that there
were plans to introduce Anti Social Behaviour Regulations in the near future. There would then be di-
rect contact, counselling and enforcement of penalties to the family causing the anti social behaviour.

The Ombudsman asked the Department if any action had been taken with regard to persistent anti-social
tenants and in particular the Family.

The Department explained that the Family had been taken to court as a result of the anti-social behav-
iour whilst living in another housing estate. The Ombudsman was aware this was as a result of Police
action and not the Department’s own initiative. The Department could however confirm that another
neighbour of the Family had been given approval for decanting as a direct result of the anti-social be-
haviour being caused. Also, another neighbour’s complaint of the Family’s behaviour had resulted in the
Principal Housing Officer referring the matter to the Department’s legal advisor, requesting them to
send a strongly worded letter.

Conclusions & Recommendations

The Ombudsman considered the history of the Family with regard to their anti-social behaviour at their
previous and present addresses vis-a-vis the response of the Department considering the legislation that
already existed and the clearly defined terms and conditions of the Standard Tenancy Agreement.

The Ombudsman was confused as to why the Department had not sought legal assistance earlier. By

56



contrast, the Ombudsman was aware of the difficult nature of this issue in that the ultimate remedy was
eviction. The Department, as a social housing provider, in making the perpetrator of anti-social behav-
iour homeless, did not solve the problem for the Department, it only ‘moved’ the problem to a different
location. Nonetheless, avoiding their responsibilities under the tenancy agreement to victims of anti-
social behaviour had only assisted in the problem getting out of hand, as it apparently had.

In the opinion of the Ombudsman the Department should have acted earlier in assisting the Complain-
ant and should always be seen to take a proactive and stern stance when cases of antisocial behaviour
are brought to its attention, thus assisting the victims in their right to peaceful enjoyment of their Gov-
ernment tenancy.
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REPORT ON CASE NO 686 - SUSTAINED

Complaint against the Housing Department for refusing to allow the Complainant, her partner
and her son to reside at the flat of her partner’s parents on the ground that this would create an
overcrowding situation.

The Complaint

The Complainant complained that the Housing Allocation Committee (“HAC”) had refused to accept
her application for housing from the address she was living at with her partner and their child. The rea-
son that HAC gave was that it would cause overcrowding.

The Facts & Allegations

The Complainant explained that she first approached the Housing Department (“the Department”) for
housing in 2001 as she was living in overcrowded conditions with her partner and young baby son at
the home of her partner’s parents. The flat comprised of 3 bedrooms and also living in the flat were her
partner’s parents and their eldest son.

The Department explained to the Complainant that HAC had not made any recommendations in their
case, effectively not accepting her housing application. The Complainant wrote to the Housing Man-
ager explaining how her housing situation was not only causing problems with her partner and son but
also causing her depression and problems at work. She supported the letter with references from her
Employer and Doctor. Again this was not successful as the Medical Advisory Committee made no rec-
ommendation.

The Complainant asserted that she discussed her situation with the Housing Manager who explained
that they would probably be waiting a long time for an allocation and maybe they should consider rent-
ing or buying privately.

The Complainant claimed that she took the Housing Managers advice and jointly purchased a flat with
her partner; unfortunately this only lasted for less than 8 months as they could not afford to keep up the
payments and sold the property in March 2004.

The Complainant further explained their situation at that time was so bad that it caused a temporary

separation. The Complainant and her son moved in with her mother, who she did not get on with since
the birth of her son.
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The Complainant stated that her relationship with her mother had further deteriorated resulting in her
mother eventually making her leave the flat. In the same week her son had chicken pox and her Em-
ployer had given her warnings regarding her work performance. The Complainant explained that she had
no option but to find privately rented accommodation.

At the time of selling the property the Complainant’s partner moved back to his parents’ home. Also in
the same household were his brother, sister-in-law and their 2 children. The Complainant’s partner had to
sleep on the couch in the living room.

Over several months, the Complainant explained, relations improved between herself and her partner, she
therefore decided to move back into her in-laws as she could no longer afford the private rent. Subse-
quently the sleeping arrangements changed. There were now 10 occupants in the 3 bedroom home:
mother, father, 3 sons, 2 partners and 3 children.

All the above was explained in a letter to the Housing Allocation Manager on 31 May 2005, which was
sent in response to the acknowledgement of her 2™ housing application in April 2005. The acknowledge-
ment stated “pending Housing Allocation Committee”.

The Department wrote to the Complainant on 1 July 2005 explaining that HAC required financial infor-
mation of the circumstances surrounding the property they had sold in March 2004. The Complainant
explained that she subsequently supplied this information on the 20 July 2005.

HAC met on 19 July 2005 where they discussed the Complainant’s case, their decision was communi-
cated to the Complainant in a letter as follows “the Committee did not agree to your request to authorise
the inclusion, as this will cause an overcrowding problem”.

Comments & Considerations

The Complainant explained that she found the reason for HAC’s decision totally unacceptable and
sought the advice of the Ombudsman.

The Complainant wrote to the Department explaining her disbelief at the Committee’s decision, inviting
them to visit her home to confirm her living conditions, she further explained that she felt the Department
had shunned her and not taken her seriously. The Complainant appealed the decision, but HAC upheld it
on 2 September 2005

The Ombudsman wrote to the Department and asked them for information as to the basis of the authority
applied by HAC in reaching their decision not to authorise the inclusion because it would cause over-
crowding.

The Department replied explaining HAC had not accepted the application because the Complainant had
sold their property and moved to their parents address. The Department made reference to the recent
change to the Housing Allocation Scheme (Gazetted on 4™ August 2005), whereby applications will not
be accepted from persons who have chosen to sell their homes (there are some exceptions). The Depart-
ment also noted in their explanation that they were waiting for a financial assessment to be completed
and had requested evidence of core payments.

The Ombudsman replied to the Department highlighting the discrepancy in explanations given to the
Complainant and to the Ombudsman. The Complainant had been told HAC would not accept their appli-
cation because it would cause overcrowding in their letter of 3 August 2005, the Ombudsman had been
told in a letter of 6 October 2005 the application had not been accepted because they had owned and sold
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a property, also that the Department were waiting for evidence of core payments from the Complainant.

The Department explained to the Ombudsman that the two apparent different explanations were in fact
one and the same thing. The authority for applying the new allocation scheme rules was from the “spirit
of the qualification rules” that were Gazetted on 4 August 2005. HAC had asked for a financial statement
from the Complainant reflecting their situation at the time of the sale of their property, this would enable
the Department and HAC to ascertain whether the house sale was because of financial hardship, a criteria
for exemption to the 4 August 2005 qualification rule.

The Complainant explained to the Ombudsman that they were not aware that the Department were wait-
ing for them to submit a financial statement reflecting March 2004 when they sold their house. The Com-
plainant was under the impression the financial statement was for April 2005 (the time of applying to the
Department for Housing).

Due to the confusion regarding the request for evidence of core payments during March 2004, the Om-
budsman inspected the file at the Department to establish whether any reference had been made for re-
questing such evidence to the Complainant. The Department file had a pencilled note on 10 August 2005
explaining a conversation between the Department and the Complainant, which included a reference to
core payments.

The Ombudsman arranged for the Complainant to complete another financial assessment form reflecting
their finances when they sold their property. The Complainant submitted the form and copies of core
payments that were still available to her, at a meeting with the Housing Minister.

The Complainant explained that the Minister for Housing had told her that she would be accepted onto
the Housing List if HAC accepted she sold her flat for financial reasons.

HAC reconsidered the Complainant’s application in November 2005, the application was still unsuccess-
ful. The reasons given were that the new 4 August 2005 qualification rule only allowed applications from
previous home owners if the sale was for exceptional circumstances, the results of the financial assess-
ment carried out by HAC did not show a sufficient financial hardship, the HAC therefore had refused her
application once again.

The Complainant explained that after discussing HAC’s decision with the Minister for Housing’s office,
HAC reconsidered her case in December 2005. On this occasion HAC decided to finally accept her ap-
plication for housing from the address she lived at. However, they stipulated that the application would
be dated from 11 November 2005 and not April 2005 when her application was acknowledged. Further-
more, they declined her application for inclusion on the tenancy, only allowing the address to be used for
application purposes, she would not be entitled “to overcrowding points or any other advantage”

The Complainant had effectively been made homeless by the Department’s decision.
Conclusions & Recommendations

In the opinion of the Ombudsman this case had proven to be very contradictory and unnecessarily con-
fusing for the Complainant.

The Complainant’s application for housing took effect from April 2005 and the Departments request for

financial information was never fully met until the Ombudsman got involved in November 2005. How-
ever, HAC had met in July, August and September to consider the Complainant’s case. On all of these
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occasions the application had been refused by HAC because it caused overcrowding; a definition inter-
preted by the Department to mean the 4 August 2005 qualification rule for previous home owners, had
been applied. There was no evidence to show that the Complainant was ever contacted regarding the in-
complete information she had submitted, only a vague note in the Department’s file, or if in fact that HAC
ever assessed her financial circumstances before November 2005.

There was no apparent authority for the Department (or HAC) to apply a change in the scheme prior to it
being published in the Official Gazette.

In the opinion of the Ombudsman HAC did not have the legal authority to apply the new rule until 4™ Au-
gust 2005 (when it was Gazetted). However, they were within their authority to ask for financial informa-
tion to assess the application, but they did not apparently consider it when they made their decision of
“overcrowding”.

To the knowledge of the Ombudsman HAC had discussed the Complainant’s case no fewer than five
times since April 2005 before eventually deciding to accept the Complainant’s application for housing
from the address she lived at - after the Complainant had a meeting with the Minister for Housing. Al-
though the application did not entitle her to any overcrowding points or accept her onto the tenancy.

The Ombudsman was inclined to agree with the Complainant’s opinion that the Department had shunned
her and not taken her seriously. The points of greatest concern for the Ombudsman were:

That in April 2005 the qualification rule preventing ex-property owners from applying for housing did not
apply, nonetheless the Department had applied it.

The financial assessment was not completed until November 2005 despite this HAC had made decisions
on three separate occasions about this case without that information.

Once HAC had finally accepted the application in December 2005 they informed the Complainant that
they would not back date the application to April 2005, when the Complainant actually applied, but would
only back date to November 2005. On accepting the Complainant’s application HAC stipulated that she
would not be included on the tenancy.

The Ombudsman was of the belief that had he or the Minister for Housing not got involved, the Com-
plainant’s application would not have been accepted. The Department and specifically HAC had dis-
played acts of maladministration and actions beyond their powers.
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REPORT ON CASE NO 690 - NOT SUSTAINED

Complaint made against the Housing Department for extreme delay in allocating the Complainant
a flat.

The Complaint

The Complainant was made homeless when he was forced to leave the matrimonial home after his di-
vorce. On 15 January 2002 he was categorised in the list of housing applicants who require accommoda-
tion on an urgent basis (the Social A list) and on 6 September 2002 he was informed by the Housing De-
partment that he was fifth in that list. Three years later in October 2005 he complained to the Ombudsman
that he had now been homeless for nearly four years and he had not yet been offered accommodation.
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In response to the Ombudsman’s enquiries the Department explained that the Complainant was currently
at the top of the Social A list and he would be offered a flat at the first opportunity. The Complainant
welcomed this news but he expressed impatience at the long time that it was taking the Department to
offer him a flat. He complained that even though he was next in line for an offer of a pre-war house as a
social case, his name did not appear in the normal waiting list for a post-war flat.

The Department accepted that this was the case but explained that when a housing application is submit-
ted it is processed by measuring the applicant’s current living accommodation. Points are then granted on
the basis of the applicant’s living conditions. In this case, since the applicant had been homeless, the ap-
plication was processed on the basis that it was a social case, the application for post-war housing was
left in abeyance until he had an address that could be measured. As regards his current situation the De-
partment confirmed that a flat had been earmarked for the Complainant however, since asbestos had been
found in the flat, it could not be offered to him on a self repair basis as originally planned. They con-
firmed however, that they were fully aware of the urgency of his housing situation and everything possi-
ble would be done to find him another flat. True to their word he was soon made an offer of accommoda-
tion and he moved in to his flat almost four years to the day that he was first categorised in the Social A
list.

Conclusions

The Ombudsman considered the fact that it had taken the Complainant four years to rise from the fifth
position in the social A list, to the top of that list, with grave concern. He realised that the reason for this
delay was simply that there were no adequate flats available but this was no consolation to people in the
social list, many of whom were homeless or living in extremely overcrowded conditions. Notwithstand-
ing this very serious delay, the Ombudsman could not sustain the complaint, pointing out that the Depart-
ment had not acted incorrectly and that the delay was due to the fact that there had been no flats avail-
able. He pointed out however, that on the one hand it was the Department’s policy that housing appli-
cants who had been allocated a flat through the social lists were only offered what is known as pre-war
accommodation and on the other hand the pre-war housing stock was progressively shrinking as such
flats were either being sold or declared to be unfit for human habitation. As a result current waiting time
in the so called ‘urgent’ Social A list was at least four years.

The Ombudsman expressed the view that considering the serious lack of flats available for allocation, the
Department should seriously consider reviewing their housing stock management to assess whether
enough was being done to enable them make the most of existing resources. By way of example he
pointed out that whereas housing applicants could not be home owners, this restriction was lifted once
the applicant became a tenant. The Ombudsman pointed out that he was often faced with the anomaly
where a divorced man who was homeless but in fact owned a share of the matrimonial home in which he
could not live, could not apply for housing until he divested himself of his equity in the property. On the
other hand, high earning tenants were free to own second homes, usually across the border. The Ombuds-
man suggested that the authorities could review their housing strategy to identify ways of encouraging
high earning tenants to vacate their government homes in favour of privately owned accommodation,
thus making these flats available for those who really needed them.

The Ombudsman went on to point out that that the Complainant was categorised in the Social A list in
January 2002 and he wondered whether his eligibility to be in this list was reassessed before the flat was
offered to him in January 2006. Where had the Complainant been living for the passed four years asked
the Ombudsman? Was his housing situation as urgent in 2006 as it had been in 2002? These were ques-
tions that should be asked by way of routine, when a flat was allocated to a social case. With these
thoughts the Ombudsman closed his report.



REPORT ON CASE NO 691 - SUSTAINED

Complaint against the Housing Department and Building and Works for allocating a flat with seri-
ous water ingress and not making good the damage caused or paying compensation for loss.

The Complaint

The Complainant complained that Building and Works (“B&W”) would not agree to pay compensation
on the grounds that they would put right all the damage caused, which, at the time of lodging the com-
plaint, they still had not done.

The Facts & Allegations

The Complainant explained that she was finally offered a flat in early 2005, after enduring eight years of
living in over crowded, damp conditions. They were extremely pleased with the offer, and since it was
allocated on a self repair basis (in an attempt to allow the family to be re-housed as soon as possible) the
family immediately set about refurbishing the whole property.

The Complainant claimed that she re-tiled the bathroom and kitchen and repaired the walls and had them
plastered, however as soon as it started to rain she found that there was something very wrong with the
roof of the property and her walls, as water started to seep quite badly into the flat. As a result all the re-
pairs and newly painted and plastered walls were damaged.

The Complainant claimed that she immediately reported the matter to B&W and the Housing Department
(“the Department™). She also wrote a letter explaining what had happened and asking for £2000 compen-
sation. B&W replied to her in writing explaining that they could not afford to pay her compensation but
that they would nevertheless do the works themselves. Six months had passed without the work being
done when rains started once again. The Complainant was not convinced that any works would be done to
the roof of the building in the near future.

The Complainant explained that she had tried to get updates from B&W of when the works would be car-
ried out, but to no avail.

Comments & Considerations

B&W explained to the Ombudsman that they had agreed to repair the roof and the internal damage caused
by water ingress. In fact this work had been given top priority by the Project Manager in September 2005
and was anticipated to be carried out as part of the general refurbishment of the Estate. B&W further ex-
plained that this work was originally planned for the last quarter of 2005 but had been postponed to the
first quarter of 2006.

The Department invited the Complainant and B&W to a meeting to discuss the options available to the
Complainant. The Complainant decided to remain at her present address and not to move to the allocated
flat on the understanding that the Department would allocate her another more suitable flat in the very
near future. The Complainant was also advised on the procedure she would need to follow in making a
claim for compensation for the costs she had incurred on the flat she had been offered on a self repairing
basis.

Conclusions & Recommendations
The Ombudsman was empathetic to the Complainant’s plight, not only the fiasco of this recent allocation
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but also the overcrowding and damp conditions she had lived in for many years.

The Ombudsman believed that due care had not been taken by the Department in ensuring that this par-
ticular flat was suitable for allocation, even on a self repairing basis. The planned works for this Estate
had been know by the Department and B&W long before the Complainant was made the offer of the flat,
presumably in the belief the leaking roof would not effect this particular flat. However, there was signifi-
cant damage caused, to such an extent that the Complainant gave up a long awaited allocation in the hope
of being made a further offer.

Once the Ombudsman began his formal investigation into this case both the Department and B&W dealt
with the issue in an expeditious manner, inviting the Complainant to a meeting so that they could all dis-
cuss the best way forward.

However, the inappropriate allocation and the significant delay of over 6 months to effect a remedy
amounted to maladministration. The Ombudsman expressed concern that this Complainant would not
have to wait inordinately for an appropriate allocation nor experience delays in the consideration of the
claim for loses incurred in repairing the allocated flat.
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REPORT ON CASE NO 696 - SUSTAINED

Complaint made against Building and Works for not responding to communications and failing to
repair damage they caused to the complainant’s property

Housing Department for not responding to communications and the delay in taking the necessary
action to evict a squatter causing damage to the complainant’s property

The Complaint

The complainant, an elderly lady living in a privately owned flat in which the remainder of flats were
owned by the Government, complained that the Building and Works Department (BW) failed to repair
damaged glass block bricks on the exterior of her flat when carrying out works on the exterior of the
building. She further explained that squatters had moved into a flat above her own and that she was con-
cerned they would cause water ingress as had happened before.

The complainant explained that despite sending faxes to BW and the Housing Department (“the Depart-
ment”), explaining her concerns regarding squatters and the broken glass blocks, no action had been
taken.

Glass blocks

In response to the Ombudsman’s request for information regarding this complaint BW explained that
they did not have any record of either fax but were able to confirm that an order had been raised to repair
the glass blocks when they had first been damaged, although the work was never carried out. Subsequent
investigation had shown that because the Complainant owned her own flat BW staff had mistakenly re-
jected the work order. A few months later another work order was raised, which suffered the same error
as the first.

BW assured the Ombudsman and the complainant that they accepted responsibility for the damaged
blocks and would replace or repair them. Although the repairs would have been done a lot earlier if staff
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had not mistakenly rejected the order, it was still a concern of BW that the complainant’s fax had seemed
to gone astray. To address this issue they had implemented a new recording policy for faxes.

Squatters

The complainant explained that she had sent a fax to the Department informing them that squatters had en-
tered a flat in her block and she was in fear that they would cause water damage to her property.

By way of background information the complainant explained to the Ombudsman that squatters had caused
water ingress damage to her flat on 5 separate occasions leading to the Department paying her £1,000.00 in
damages. Despite this history of damage the Department did not respond to the complainant’s fax and two
months later the squatters caused water ingress damage to the complainant’s flat yet again.

During his investigation the Ombudsman questioned why the squatted flat had not been let to some one on
the waiting list or, in the mean time, why had the water supply not been disconnected? The Department
explained the flat was in the process of being let but this might take some time due to a backlog. They fur-
ther explained that their records showed that the water had been disconnected. The Ombudsman contacted
the water supplier to try to establish how it was possible that the water had been disconnected yet squatters
could still cause water damage. The Ombudsman was informed that this particular area of town had prob-
lems regarding the addresses particular flats were known by. The water supplier offered to meet the De-
partment on site to rectify this issue.

The complainant wrote again to BW informing them of the water damage and claiming £1,741.50 for re-
medial repair works. As the damage had been caused by squatters BW passed the claim to the Department.
A discussion arose between BW and the Department as to which entity was responsible for processing
such a claim. The final decision was for BW to process the claim; they sent the complainant a standard
claim form, which she duly completed. At the time of writing the report the claim was still being proc-
essed.

The Department offered no explanation as to why they had not responded to the complainant’s fax nor
taken action against the squatters until the Ombudsman had got involved. Subsequent to the Ombudsman’s
investigation the Department instructed their lawyers to take legal action against the squatters who were
evicted in January 2006.

Conclusions

The Ombudsman expressed great sympathy for the complainant, she was an elderly lady doing all she
could to protect her home. The Department had failed her in many ways; by not answering her fax and not
preventing repeated damage from squatters. The Ombudsman noted that the Department had set up a confi-
dential ‘hotline’ for the public to report potential illegal tenants yet when it was faced with a willing mem-
ber of the public who openly reported squatters causing damage to Government property it failed to take
any effective action.

BW did not respond to the complainant’s fax and had cancelled her work orders on two different occasions
causing her anxiety in the delay. The Ombudsman had therefore sustained the case against BW. However,
the Ombudsman was reassured that BW had taken on board their failings in relation to this complaint and
had set more effective procedures to help prevent a reoccurrence

The Department had not given similar assurances to the Ombudsman despite what seemed to be obvious
failings in their systems of acknowledging faxes and securing property against damage from squatters. The

Ombudsman hoped that despite the lack of assurances the Department would still be addressing its proce-
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dures to help prevent such vulnerable tenants suffering as a consequence of this type of maladministra-
tion. The Ombudsman also sustained the complaint against the Department.
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REPORT ON CASE NO 700

Complaint against the Housing Department for refusing to update the Complainant’s application to
reflect her current address.

The Complaint

The complainant applied for government accommodation on 3 June 2003 when she was living in a private
rental.

One year later, when she moved in with her partner into his government rented flat, she went to the Hous-
ing Department requesting that her file be updated but she was informed that this was not possible be-
cause she had no authorisation to reside in her partner’s government flat.

The complainant explained to the Ombudsman that since she lived with her partner in his flat and she had
no other address the Department’s refusal to update her file was therefore unreasonable.

On hearing her complaint, the Ombudsman explained that she should have already received her first
‘anniversary points letter’ from the Housing Department but since that department had not accepted her
change of address, it was possible that the letter could have been sent to her old address. He suggested that
she confirm that she was still on the waiting list. The complainant did as suggested and was informed that
her housing application had been cancelled due to the non return of the signed annual review letter.

She returned to the Ombudsman complaining that her application should not have been cancelled. She had
tried to inform the Department of her change of address and it was not her fault that they had insisted on
sending the letter to an address in which she was no longer living.

In response to the Ombudsman’s enquiries the Housing Department confirmed that the complainant had
first applied for government accommodation on 3 June 2003. On 30 March 2005, at a meeting with the
Housing Manager she stated that she had moved to her partner’s government flat. The Housing Manager
explained to her that since the regulations did not allow the inclusion of childless common law relation-
ships in tenancies, permission from the Housing Allocation Committee (HAC) was necessary to continue
her housing application from her partner’s address. HAC discussed the matter and decided not to give
their consent.

On 18 May 2005, one month before the complainant was due to complete the mandatory two year waiting
period in what is known as the pre-list the Department wrote to the complainant at the partner’s govern-
ment address informing her of HAC’s decision.

Just under three weeks later, on 6 June 2005 the first annual review letter was sent to the complainant’s
old rental address in which, known to the Department, she was no longer living. When the review letter
was not returned a reminder was sent, once again to her old address, asking her to return the letter. On 18
July 2005 the application was permanently cancelled and she was informed in writing (Ombudsman’s
note: again to her old rental address).
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The matter was taken to HAC for reconsideration on a number of occasions but they refused to reinstate
the application. She was never told that Clause 15 of the Housing Allocation Scheme (Revised 1994) gave
her a right of appeal.

Comments & Considerations

The government’s housing stock is administered and managed by the Housing Department but decisions
regarding the cancellation or reinstatement of housing applications, categorisations in the various housing
lists and other such matters are not taken by the department but by the Housing Allocation Committee. Al-
locations are made by the Minister for Housing on the recommendation of HAC.

The Housing Allocation Committee is established by section 3 of the Housing Special Powers Ordinance
1972:

3(1) There shall be established a committee, to be known as the Housing Allocation Committee.

(2) The provisions contained in Schedule 1 shall have effect with respect to the functions, consti
tution and proceedings of the committee.

The following are the provisions of Schedule 1 of the Ordinance as far as they appertain to the functions of
HAC:

In this Schedule “committee” means the Housing Allocation Committee established by section 3.
The committee shall administer any scheme on the allocation of housing approved by the Govern-
ment and when so required by the Government make such recommendations on the most equitable
and effective use of Government housing as the committee may think appropriate, in addition to
exercising the powers conferred upon the committee by this Ordinance.

The scheme referred to in the Schedule is the Housing Allocation Scheme (Revised 1994) which is admin-
istered by HAC.

Clause 11 of the Scheme states inter alia that “any change of circumstances which, in the view of the Hous-
ing Allocation Committee materially alters the basis of the initial application, may result in the cancella-
tion of the application”. It was on the basis of this clause that HAC cancelled the complainant’s applica-
tion. Clause 15 however, sets out an appeals procedure. Any housing applicant who is aggrieved whether
because of the number of points awarded to him or by reason of any decision taken under Clauses 11, 12 or
13 may make representations in writing to HAC within 30 days of the notification of the assessment. If the
applicant is still aggrieved after his representations are considered, he may appeal to the Chief Environ-
mental Health Officer who can overturn HAC’s decision.

The Ombudsman pointed out that over the years he had carried out numerous enquiries into the lengthy
waiting time faced by housing applicants before they are allocated a flat. Waiting time for “urgent social
cases”, which includes homeless people, currently stands at four years and is on the rise. Non social cases
have to wait for two years in the pre-list before they are even placed in the appropriate waiting list.
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HAC consists of five members who do not receive remuneration and who donate of their private time to
the Ministry for Housing on a voluntary basis.

The Ombudsman expressed his appreciation to the members of HAC for volunteering for what indisputa-
bly is not an easy task. He felt that it was important for him to highlight that housing applicants spend
many years in the waiting list before they are finally made an allocation and therefore the repercussions of
cancelling an application are so dire in terms of waiting time, that he questioned whether it was fair that
such decisions should have been taken by HAC.

The Ombudsman noted that there are no minutes of HAC meetings such that the Housing Department is
unable to explain why HAC decided to act in a particular way or as in the case under consideration, why
they refused to allow the complainant to apply for housing from her partner’s flat. The only way to chal-
lenge a decision taken by HAC is to appeal by virtue of the provisions of Clause 15 and in certain circum-
stances to appeal to the Minister for Housing who can override HAC’s decisions. In this instance, to have
failed to inform the complainant of her right of appeal was wrong.

The Ombudsman went on to comment on the fact that the first annual review letter and the subsequent re-
minder were sent by the Department to the complainant’s old address in which she was no longer living
and when as would have been expected, she did not return the review letter, they proceeded to cancel the
application, again notifying her of the same to her old address. What was the point asked the Ombudsman,
of sending her letters that they knew she would not receive? This was compounded by the fact that Hous-
ing were aware that she no longer lived at her old address and had in fat been communicating with her at
her partner’s address.

Conclusions & Recommendations

The Ombudsman pointed out that possibly the complainant lived in her partner’s government flat because
she had nowhere else to go and her application for a flat of her own was meant precisely to remedy the
problem of her living there without authorisation and to move out at the first possible opportunity. Ironi-
cally, by refusing to allow her to apply from that address the Department was probably forcing her to stay
there.

The Ombudsman expressed serious views about the consequences of the cancellation of the complainant’s
application for housing and strongly recommended that the circumstances of the cancellation of the com-
plainant’s application should be reviewed.

The Ombudsman could not sustain this case as an act of maladministration given that Housing as a depart-
ment had acted following the decision taken by HAC, however he was of the opinion that somewhere
along the decision making process, sight had been lost of Housing’s own actions of communicating with
the complainant on an address for some issues and on a different one for other purposes.

The Ombudsman decided to take the unusual stance of not classifying this complaint.

Recommendations

The Ombudsman strongly recommended that the circumstances of the cancellation of the complainant’s
application should be reviewed.
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REPORT ON CASE NO 702 - NOT SUSTAINED

Complaint made against the Housing Department for only allowing the Complainant to reallocate from
her current government flat to a specified address.

The Complaint

The Complainant complained that she desperately needed reallocating from her current Government flat due
to her medical condition, yet the Housing Department (“the Department”) had said that she could only reallo-
cate to Referendum House, as this was the decision made by the Housing Allocation Committee (“HAC”)
when she originally applied for reallocation.

The Complainant explained that she had originally applied to the Department in August 2004 for a flat in Ref-
erendum House. HAC agreed to her request on 12 October 2004.

In April 2005 the Complainant included her granddaughter onto the tenancy as she had been awarded a cus-
tody order. The Complainant explained that later in the year she noticed a vacant property in Referendum
House, however, when she applied to the Department they pointed out that she was not eligible because the
flat was 3 RKB and she qualified for a 4 RKB as her granddaughter now lived with her. The Complainant ex-
plained that her granddaughter had moved out of the flat and at the relevant time actually lived with her fa-
ther. It transpired that by the time she had completed the paperwork the flat had already been allocated.

The Ombudsman was concerned that although the Department had agreed to a reallocation into Referendum
House they had not apparently considered any other property that might be suitable on the grounds of the
Complainant’s medical condition. The Ombudsman asked the Department why they had not submitted the
Complainant’s request to the Medical Advisory Committee (“MAC”) for consideration. The Department ex-
plained that MAC had considered the Complainant’s case on 17 November 2005, in response to a letter from
the Complainant requesting reallocation on medical grounds to three other areas in Gibraltar, but her applica-
tion was not successful.

On inspecting the files held at the Department the Ombudsman was able to establish that the Complainant’s
original request to move, in August 2004, was in the form of a letter. In this letter she explained the reasons
for needing a move to be ‘a rest from the noisy neighbours and rock falls coming close to her window’. This
had not been seen as a medical request by the Department and was therefore processed through HAC and not
MAC. The subsequent letter dated 1 November 2005, which had been sent because she had not been offered a
flat since HAC’s decision in October 2004, made reference to requiring a reallocation on medical grounds and
extending the housing estates that would be suitable. This letter did not include any explanation as to how the
flat was medically affecting her health; it was submitted to MAC but was not successful.

Conclusions

The Complainant seemed to be under a misunderstanding as to what grounds she had submitted her request
for reallocation, she believed it was on medical grounds but this was not so because her letters did not contain
medical information and there was no supporting medical evidence. Her subsequent letter in November the
following year also lacked medical explanations as to her need for a move, which may explain its lack of suc-
cess.

The Ombudsman was of the opinion that it was reasonable for the Department to read the Complainant’s re-
quest for reallocation in August 2004 as non-medical, he therefore did not find maladministration and did not
sustain the case.
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REPORT ON CASE NO 705 - NOT SUSTAINED

Complaint against the Housing Department for failing to take possession of a flat, the tenant of
which had been an inpatient at the King George V hospital for a number of years.

The Complaint

Complaint against the Housing Department for failing to take steps to recover possession of a flat that had
been empty for many years.

Facts & Allegations

The Complainants were an elderly couple who lived in a large two bedroom apartment (3RKB) in the Up-
per Town. In December 2002 they were categorised in the Medical A list for reallocation to a flat in one
of the housing estates (Ombudsman’s note: the Medical A list is a housing list for applicants who have to
be offered accommodation on urgent medical grounds) and at the time of writing four years later, they
were still waiting for a suitable flat to be offered to them.

The couple complained to the Ombudsman that relatives in their preferred housing estate had told them of
a flat in that estate that had been empty allegedly for eighteen years because the tenant was an inpatient at
King George V Hospital (KGV). It was very unfair they said that at their advanced age they should be
trudging up steep hills carrying heavy shopping when this flat was empty and ideal for them.

In response to the Ombudsman’s enquiries the Housing Department explained that as a matter of course
doctors at KGV refused to certify that an inpatient at the hospital would not be returning to their flat. The
only cases where flats were handed back were when the tenant was admitted to Mount Alvernia (the eld-
erly people’s home).

Concerned, the Ombudsman brought up this matter with the Chief Executive of the Gibraltar Health Au-
thority, explaining that government flats remained empty whilst their tenants were long term patients at St
Bernard’s or KGV. Unfortunately the tenant died before any action could be taken and on her demise the
flat was allocated to a former inpatient of KGV who was now homeless.

The Ombudsman asked the Department for confirmation that a procedure for the recovery of flats belong-
ing to other long term patients of St Bernard’s and KGV would be put in place. The Department con-
firmed that consideration would be given to introducing such a procedure.

Wanting to help the Complainants the Ombudsman pointed out to the Department that since the Com-
plainants would be handing in a large 3RKB which required no repairs or refurbishment, they could con-
sider prioritising the Complainants for an early allocation. The Department responded that the Ombuds-
man’s suggestion had to be considered as part of a more global issue by the Housing Allocation Commit-
tee. The matter would be considered for further discussion for a possible change in existing policy.

Comments & Considerations
There is a long standing agreement between the Elderly Care Agency and the Housing Department that

when a government tenant is admitted to Mount Alvernia the Housing Department is immediately in-
formed and the relatives of the tenants are given a period of three months in which to vacate the flat. The

69



Department has no such agreement with the Gibraltar Health Authority, such that a tenant may be an inpa-
tient of St Bernard’s Hospital & KGV for many years and all of this time his flat is lying empty. At the time
of writing the Ombudsman was also conducting an enquiry into another complaint made by two other Gov-
ernment tenants. The facts of that complaint are not relevant to this report but during the course of that other
investigation it came to light that the grand daughter of an elderly tenant who also happened to be the tenant
of the flat immediately below her grandfather’s had joined her flat with her grandfather’s flat by breaking
through the roof of her flat and building an internal staircase to the flat above. She also applied to purchase
her flat whilst the family applied in the grandfather’s name to purchase his. The Housing Department
agreed to the sales, not knowing that the grandfather was a longstanding inpatient of St Bernard’s Hospital.
By the time they found this out the grandfather had died and the sale was too advanced for them to pull out.

The Ombudsman pointed out that the Housing Department was fully aware of the problem highlighted by
the Complainants but even when a tenant was a longstanding inpatient at either of the hospitals, doctors at
both hospitals were reluctant to put their names to a document certifying that the tenant would no longer be
capable of returning to his house. It was this situation that made it impossible for the Department to recover
the flats of elderly and infirm patients who were not resident with the Elderly Care Agency. The Housing
Department explained that they had made representations to the GHA on several occasions but no solution
was found. In the case under investigation, the flat had been empty for many years, allegedly eighteen, but
the Housing Department only got to know when the Ombudsman brought it to their attention at the begin-
ning of his enquiries.

Conclusions

The Ombudsman could not sustain the complaint, pointing out that no maladministration had been commit-
ted. The problem posed by this report is well known and is an extension of a wider problem faced by the
GHA. At the time of writing, there were press reports about a shortage of beds at St Bernard’s Hospital and
how elderly patients were occupying hospital beds. The Ombudsman expressed the view that all govern-
ment agencies, including the GHA and the Housing Department should cooperate to solve this grave social
problem for the benefit of everybody concerned.
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REPORT ON CASE NO 708 - SUSTAINED
The Complaint

The complainant was aggrieved because the parking bays outside his flat allowed vehicles to park just three
feet from his windows, causing exhaust fumes to directly enter his flat.

The complainant explained that he suffered a medical condition ‘chronic obstructive pulmonary disease’
which caused severe breathing difficulties. His bed-sit was on the ground floor and the only 2 windows in
his living room cum bedroom faced directly onto cars parked in designated bays. When the windows were
open (a necessity for ventilation in such a small flat), the exhaust fumes from the cars would enter his flat
and cause him severe breathing difficulties.

The complainant applied to the Medical Advisory Committee (“MAC”) for a transfer to a flat on a higher
floor that did not have this kind of direct pollution. He supported his application with medical evidence ex-

plaining his medical condition and the direct effect his accommodation was having on his health.

The Housing Department (“the Department”) informed the complainant that MAC had requested an Envi-
ronmental and Health Report in response to his application. They stated:
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“The Committee has requested a report on the level of fumes in the area around Brother O Brien House”

The subsequent report from the Environmental Agency (“the Agency”) confirmed the fumes around Brother
O’Brien House to be “normal” and “not a nuisance”. However, it expanded the statement because the complainant
had explained that the starting up of vehicle engines entered his ground floor dwelling and aggravated he respira-
tory illness. The report stated:

“I can confirm that vehicles park within three feet from his window. Although not witnessed by myself, it is
very plausible that (the complainant’s) allegations have substance”

The Department submitted the report to MAC who did not recommend that the complainant be moved.
In an attempt to gain better understanding of the environment surrounding the complainant’s living conditions the
Ombudsman visited the site.

The first two photo’s show how close the parked vehicles are to the complainant’s window.
== " r=w | ‘.‘; )

On examining the area the Ombudsman noted that the majority of other flats on the ground floor had a wall separat-
ing the parked cars from the residential windows, this would give some protection from the exhaust fumes emitted
when vehicles are started up.

In the circumstances the Ombudsman invited the Department to inspect the site for themselves as there seemed to
be a solution by erecting a wall to diminish the exhaust fumes entering the flat as with other tenants in the area.

Although the Department agreed with the Ombudsman that a wall may be the solution, they were reluctant to erect
one for the complainant as it would decrease the amount of parking spaces available to tenants on the estate. The
Department explained that there were not enough spaces to meet demand at present and were therefore reluctant to
reduce that number further.

The Ombudsman expressed his concern that the Department had not investigated the complainant’s actual com-
plaint. They had instructed the Environmental Agency to report on the “level of fumes in the area around Brother
O’Brien House”, when in fact the complainant had complained of exhaust fumes entering his particular flat. De-
spite the fact that the Department failed to request from the Agency, what to the layman would be the proper infor-
mation i.e. the effect of the fumes in the complainant’s flat not in the area around it. The Agency had noted in the
report that in their opinion the allegations made by the complainant, of exhaust fumes entering his flat window,
were “very plausible” and had “substance”.

71



The Ombudsman put these concerns to the Department in March 2006 suggesting that MAC had not in
fact requested nor obtained information that would help them determine if the level of fumes entering the
complainant’s flat were excessive and effecting his health.

The Department did not consider any further review was warranted as MAC had considered the Agency’s
report and until there was a change in circumstances MAC would not re-consider the case.

Conclusions

The Ombudsman did not accept the Department’s response as either logical or substantive. MAC had
sought to investigate the complainants allegations regarding the exhaust fumes by requesting a report.
However, the request was made regarding the area around the estate and not the windows of the com-
plainant’s flat. Despite this, the report gave possible credence to the complainant’s allegations in substan-
tiating it. The Department had not acted upon the limited advise given by the Agency, nor ensured MAC
were fully informed before making a decision that directly effected the health and quality of life for the
complainant.

In total amazement and disbelief at the Departments actions and lack of concern for the complainant’s
health the Ombudsman considered that the case had to be sustained.

Update

The Department informed the Ombudsman that MAC had re assessed the complainant’s application on 15
June 2006 and classified it as category A. However, the Department were unable to explain to the Om-
budsman why the committee had decided to raise the category from B to A, in particular they did not say
whether it was in response to the point highlighted in this report that an adequate assessment of the pollu-
tion complained of had not been made.

The Ombudsman noted that since MAC had introduced a Category A+ it was unlikely that the complain-
ant would be moved in the foreseeable future, it was in fact the same as being in Category B before the
A+ was introduced. Therefore the Ombudsman’s comment stated in the last paragraph of the conclusions
above was still appropriate and the case was sustained.
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REPORT ON CASE NO 713 - NOT SUSTAINED

Complaint by two government tenants against the Housing Department for allowing a neighbour to
take over her grandfather’s flat and annexe it to her own and against the Department of Buildings
and Works for wrongly carrying out extensive refurbishment works to both flats.

The Complaint

The two complainants who were residents of what is known as pre-war government accommodation were
aggrieved by what they perceived as the unusual propensity of the Department of Buildings and Works
(B&W) to carry out repairs and refurbishment works to the flat of one of their neighbours (‘the
neighbour’). They noted that one of the neighbour’s relatives was a senior employee of that department
and this could very well be why B&W were taking so much interest in her flat. They also complained that
whereby one of them was a single mother living in a bedsit with her two children the neighbour had taken
over her grandfather’s flat, which was situated directly above hers, and connected it internally (via a stair-
case) to her own. The Housing Department had allegedly taken no action to put a stop to this anomaly.
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A third resident of the area wrote a statement in support of the complainants, pointing out that the
grandfather had not lived at his government address for over three years.

On 17 February 2006 the complainants informed the Ombudsman that at 7.30 that morning B&W
workmen had delivered sand and tiles to the neighbour’s flat. As far as they knew, said the complain-
ants, the Ministry for Housing only changed floor tiles before a flat was allocated and not at any later
stage.

In response to the Ombudsman’s enquiries the Chief Executive of the Department of Buildings and
Works personally investigated all of the complainants’ allegations and found no evidence of wrongdo-
ing by B&W staff. He confirmed however, that the staircase linking the neighbour’s flat to the one
above had been built in B&W premises with permission granted by the head of the section. To avoid
any further allegations he transferred responsibility for the neighbourhood to a different section of the
department.

The Housing Department for its part explained that when a tenant was admitted to the Elderly Care
Agency, they (the department) were informed by the Agency and they would take steps to recover pos-
session of the flat. However, this was not the case with the Gibraltar Health Authority given that there
were no existing arrangements in place that would provide for doctors at both St Bernard’s and King
George V Hospitals to certify that, resulting from their medical condition, an inpatient would not be
returning to their flat.

Unknown to the Department, the neighbour’s grandfather who was the tenant of the flat immediately
above the neighbour’s, had been an inpatient at St Bernard’s Hospital for a number of years. His rela-
tives had been in the process of purchasing his flat (in his name) at sitting tenant rate. When it came to
the Department’s attention that their tenant was in fact in hospital and was unlikely to ever return to his
flat, (in fact he passed away when the sale of the flats was at a very advanced stage) the sale was near-
ing completion and the Department decided to proceed with the sale.

Comments & Considerations

The grandfather had been in hospital apparently for a number of years without the department having
been informed by the Gibraltar Health Authority; this situation came about because there was no proce-
dure in place for such notifications. The Ombudsman expressed grave concern that no mechanism had
ever been put in place to address this very important issue. The consequence of the absence of an
agreement between these two entities was that the neighbour had taken over her grandfather’s flat, con-
necting it to her own via an internal staircase. In the light of the long housing waiting lists the Ombuds-
man was of the view that this state of affairs was unacceptable. Of course, the Ombudsman also ex-
pressed the opinion that, whilst the onus was on the Department to establish procedures to identify va-
cant flats, the neighbour and her family had not been forthcoming with the information about the
grandfather’s long term (possibly permanent) stay in hospital. To the casual observer, it would appear
that, at least in this instance, dishonesty had won the day.

The Ombudsman went on to consider the manner in which the Housing Department dealt with this
matter once they got to know about the neighbour’s ‘takeover’ of her grandfather’s flat and the unau-
thorised work carried out to join both flats.

At the relevant time, negotiations for the sale of both flats were at a very advanced stage. The Ombuds-
man was of the view that as the managers of the public housing stock the Department had a difficult

decision on their hands in so far that they had to decide whether to proceed with the sale or, alterna-
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tively, cancel the sale, offer the grandfather’s flat to someone in the waiting lists. They also had to decide
whether to take action against the neighbour for having carried out unauthorised works.

There were grounds for the sale to proceed on the basis that the Department had already taken a decision to
sell the two flats and so remove them from their rental housing stock, therefore whoever it was sold to, the
two flats would not be returned to the housing stock, and further, as stated above, the negotiations were at a
very advanced stage. Did the Department then, stand to gain anything by cancelling the sale?

On the negative side, it could be said that on the grounds that the Department had not had knowledge that
the grandfather had not been living in his flat for a long time nor had they been so informed by the family,
they should have cancelled the sale and further, they should have taken legal advice as to their rights and
remedies in law in respect of the unauthorised works carried out to join the two flats.

This was a difficult balancing act in which there were no rights or wrongs. The Department, after consider-
ing the matter, decided to proceed with the sale and therefore not to seek possession of the grandfather’s
flat.

The Ombudsman was informed that Housing Inspectors had visited the flat and gave notice that the works
being carried out were unauthorised and that they should stop until such a time as the necessary permis-
sions (including building permission) were obtained.

Conclusions

The Ombudsman could not sustain the complaint against the Department of Buildings and Works pointing
out that he had seen no concrete proof of wrongdoing by B&W employees. It was accepted by the Depart-
ment that some works would have been carried out in their workshops without any other authorisation than
at depot level. The Department assured the Ombudsman that instructions would be issued to avoid any
repetition.

The Ombudsman formed the view that the Department’s decision to proceed with the sale could be argued
both ways with relative ease; much depended on the individual’s point of view. In the circumstances, he
decided to accept the Department’s decision as the most viable solution given that there had been extensive
consultations with him and the arguments visited on a number of occasions.
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REPORT ON CASE NO 714 - NOT SUSTAINED
(CLOSED BY WAY OF LETTER)

Complaint made against the Housing Department (“the Department”) for cancelling the Complain-
ant’s housing application without notice.

The Complainant applied for housing in October 1999. In March 2005, not having heard the Department
for a very long time he went to enquire about his position in the waiting list but was told that since he had
not returned an annual review letter his application had been cancelled. The complainant explained that he
had never received a review letter and that he had gone to make enquiries precisely for this reason and
complained that it was wrong for his application to have been cancelled without him having been previ-
ously warned and asked that it be reinstated. The Housing Allocation Committee (HAC) considered the
request on 26 May 2005 but rejected it giving no explanations for their decision. The complainant appealed
but it was rejected. On 2 August 2005 he wrote to the Minister for Housing explaining that when he first
applied in 1999 and after his house was measured he did not hear from the Department for two years and
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for these two years no information was given to him other than verbal assurances that he was in the prelist. He
went on to say that late in 2003 he received an anniversary letter which he signed and returned but since then
he had heard nothing else and that is why he went to make enquiries in March 2005. In October 2005 he
wrote to HAC once again, asking for his application to be reinstated on the grounds that he had never re-
ceived any notice from the Housing Department, but this was again refused. In response to the Ombudsman’s
enquiries the Department explained that according to their records, the complainant’s application for housing
was dated October 2001 and not October 1999; it was stamped by the Registry of Gibraltarians on 2 Novem-
ber 2001, so it must have been handed in on or around that date.

On 13 November 2001 the Department acknowledged the receipt of the Complainant’s application and in-
formed him of the initial procedure to follow regarding the processing. On entry into the waiting list after two
years in the pre-list, a first review letter was sent on 20 October 2003. This was followed by a first reminder
on 29 December 2003 informing him of a deadline in which he should have returned his review letter. On 14
May 2004 a second reminder was sent informing him that failure to return the review letter would result in his
application being permanently cancelled. The review letter was not returned and the application was can-
celled. Since then HAC had reviewed the complainant’s case on several occasions and had refused to reinstate
the application.

The complainant’s argument against the cancellation of his housing application was that he had never re-
ceived the October 2003 review letter whereas the Department alleged that they wrote to him three times be-
fore permanently cancelling the application. Contrary to what was stated by him in his complaint however, in
his letter to the Minister dated 2 August 2005 the complainant declared that he did remember receiving a re-
view letter from the Department in late 2003 which he signed and returned. The Department denied ever hav-
ing received the signed letter.

As evidenced by the various discrepancies in the complainant’s own story he appears to be confused and un-
sure of himself. Consequently, on consideration of all of the above and on the specific facts of this particular
complaint the Ombudsman was unable to sustain the complaint. Notwithstanding this conclusion however, he
recommend that the annual review letters as well as any ultimatum should be by registered mail.
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REPORT ON CASE NO 719 - NOT SUSTAINED

Complaint against the Housing Department for reducing the rent relief granted to a divorced mother of
two.

The Complaint

Complaint against the Housing Department for reducing the rent relief granted to a divorced mother of two.
The Facts & Allegations

When the complainant and her husband separated she applied for and was granted rent relief for the period of
one year. Her weekly rent was set at £8.70 for that period. At the end of the year (Ombudsman’s note: by
which time the complainant was already divorced) she reapplied for rent relief but this time her weekly rent
was set at £19.20. The complainant explained to the Ombudsman that her income had not increased during

the past year and she could not understand why she should be faced with such a dramatic rise in her rent.

By way of reply the Department explained that when the complainant had first applied for rent relief she was
still married and the rent relief for married couples under 65 years of age is 25% of the applicant’s gross
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weekly income after deducting the sum of £57.90. In the case of an applicant who is single the relief is
25% of his gross weekly income after deducting the sum of £36.80. Unfortunately, at the time of her
second application the complainant was already divorced and thus classified under the ‘single’ category.
This change in status accounted for the reduction in the rent relief and the parallel increase in the rent. Her
being a single mother had been taken into account however, and she had been granted a 60p reduction in
her rent in respect of her first child.

Comments & Considerations

The enabling legislation for rent relief used to be Section 35 of the Landlord and Tenant Ordinance and the
corresponding Rent Relief Regulations. Section 35 was the legislative provision for rent relief but the
minutiae of the scheme were set out in the regulations. These two pieces of legislation were revoked in
1989 and 1993 respectively but their spirit lives on in what is known as the Rent Relief Scheme. The
Ombudsman compared the amounts that used to be granted to applicants in rent relief by virtue of the
regulations, with the amounts currently granted as set out in the Rent Relief Scheme.

(Ombudsman’s note: The effects of inflation on the value of the sums granted in rent relief are outside the
remit of this report).

Rent Relief Regulations 1961
(Revoked)

Rent Relief Scheme currently in force.

Schedule 2, Section 1

The calculated weekly rent for a tenant living
on his own is 25% of his total weekly income
after deducting the sum of £28.30.

In any other case:

25% of the total weekly income of all persons
living in the premises after deducting £44.40
provided that the income from family allow-
ance shall be disregarded.

Schedule 2, Section 1

The tenant is entitled to a deduction of 50
pence where there is at least one child living
with him.

Clause 2

For a single applicant over 65 years of age
25% of total gross weekly income after de-
ducting £46.00.
For a single applicant under the age of 65,
25% of total gross weekly income after de-
ducting £36.80

For a married couple over 65 years of age
25% of total gross weekly income after de-
ducting £64.00.
For a married couple under the age of 65,
25% of total gross weekly income after de-
ducting £57.90

The tenant is entitled to a deduction of 60
pence where there is at least one child living
with him.

As can be seen from the above, the main difference between the regulations, when they were first made and
the Scheme is that the regulations did not make any special provisions for applicants over 65 years of age,
whereas the Scheme does. This is perhaps a reflection of the change in social attitudes since the regulations
came into force in 1961. The other difference is of course the increase in 10 pence in the deduction granted
to applicants who are the parents of at least one child.

Society has changed during the past decade and whereas not so long ago the phenomenon of single parents
was not so common, nowadays the opposite is true. The Rent Relief Scheme however, has not been
updated to reflect this change and divorced or single parents with young children are treated as being
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‘single’ and given the lower rate of rent relief as opposed to the higher married rate. This was precisely
the complainant’s predicament, whereas her income before and after her divorce was exactly the same,
the rent relief granted to her after her divorce was reduced for no reason other than the fact that she was
now single. This state of affairs was unfair and the Ombudsman expressed the view that the Rent Relief
Scheme in its current format was out of date and that it should be updated to reflect modern day social
conditions and thus continue to be of practical assistance to those who need it the most.

Conclusions & Recommendations

The Ombudsman could not sustain the complaint, pointing out that the Department had calculated the
complainant’s rent relief in accordance with the existing rules. However, he had to recommend that the
Housing Department should give serious and urgent consideration to amending the rules as they currently
stood with the aim of redressing results such as the one in the present case.
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REPORT ON CASE NO 720 - NOT SUSTAINED
(CLOSED BY WAY OF LETTER)

Complaint against the Housing Department for not categorising the Complainant and her two
daughters as homeless

The complainant complained that the Housing Department (Department) would not categorize her and
her two daughters as homeless.

The complainant explained that she had sold her property in 2003 after the break-up of her marriage be-
cause she was unable to keep up the mortgage payments. She alleged that in a meeting with the Housing
Manager in 2003 she had explained that she had moved into her brother’s government bed-sitter as she
had nowhere else to go; this arrangement was accepted by the Department whilst an application for hous-
ing was processed and all the relevant documentation was handed in. However, nothing further was done
by the complainant in regard to regulating her housing situation until March 2005 when she wrote to the
Social Advisory Committee explaining the above details.

On 3 March 2005 the complainant regulated her status by applying for government housing from her
brother’s bed sitter address which was accepted by the Housing Allocation Committee (HAC).

The complainant wrote again to the Department in January 2006 as she had not received a reply to her
letter to SAC sent in March 2005 requesting she be categorized as homeless. This letter was passed onto
the Housing Allocation Committee (HAC) for consideration but was not successful.

The Ombudsman was initially concerned that the complainant had written a letter to SAC in March 2005
requesting she be categorized as homeless but had not received a reply until she wrote again nearly a year
later in February 2006. The Department explained that they had in fact communicated with the complain-
ant on two separate occasions; the first in a meeting held at the Department in June 2005, secondly in a
letter to the complainant in July 2005 acknowledging her application for housing.

The Department further explained that it would be normal practice for applications on the basis of home-
lessness to be submitted to SAC for consideration, the Department confirmed that this had been their in-
tention as a result of their meeting with the complainant in June 2005, however, this had not happened
until February 2006 when the complainant wrote her second letter. The Department was unable to pro-
vide the Ombudsman with an explanation as to why this had occurred.
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The Department explained that applicants who had been property owners (as was the case for the
complainant) were not permitted to go on the housing list since the implementation of the new Hous-
ing Regulation dated 4 August 2005 unless, in the judgment of HAC the sale was genuinely necessary
or there was some other justification for being readmitted. In support of HAC’s review in each case a
financial assessment is carried out regarding the circumstances surrounding the sale of their property.
In the complainant’s case an assessment had revealed that a profit in excess of eighty thousand pounds
had been made, in view of this fact HAC had declined the complainant’s application for government
housing on the basis of homelessness.

The complainant explained that her marriage had been physically violent and she had suffered great
anxiety when it concluded. All of the money had now gone and she had realized that she needed to get
her life back in order, which was why she had decided to regulate her housing circumstances. The
complainant also explained that although she was very grateful to her brother and the Department for
allowing her to stay at her current address it was in fact very cramped living conditions. The kitchen,
living area and sleeping area were all in one room, the shower room had been created by partitioning
off a small corner of the one room and the toilet was outside the flat.

The Ombudsman visited the flat at the complainant’s request and agreed that the living conditions
were extremely cramped giving no space for privacy, although the flat was in very good condition the
Ombudsman noted that there were still properties where the toilet facilities were outside.

In conclusion the Ombudsman was satisfied that the complainant’s circumstances had been duly con-
sidered by the Department and her application for housing had been accepted from her brother’s ad-
dress and not as homeless. In regard to the delay in submitting the request to be considered by SAC
the Ombudsman was concerned that there had been a lapse of nearly a year but had decided not to sus-
tain the complaint because the complainant had not suffered as a result. Furthermore, the Ombudsman
was of the belief that the delay was not caused by an inherent administrative failing but more as a mis-
take that was unlikely to occur again.

Considering that the circumstances of this case were isolated and unlikely to reoccur, the Ombudsman
decided not to sustain this case.
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REPORT ON CASE NO 722 - NOT SUSTAINED

Complaint made against the Housing Department for not placing significant weight to the Pae-
diatric Consultant opinion when categorising her family for housing on medical grounds

The Complaint

The complainant was aggrieved that the Medical Advisory Committee (MAC) had only seen fit to
award the family a ‘C’ categorisation on the Medical List even though the Paediatric Consultant had
written to the committee stating that he ‘would strongly support their application for urgent re-
housing on medical grounds for the sake of the child’.

The complainant explained that she was sleeping in one room of her parent’s two bedroom flat, with
her husband and two girls, while they waited for a government flat. Her youngest child suffered from
recurrent upper respiratory chest infections along with a milk allergy and had been admitted to hospi-
tal on three occasions in the last year. The Paediatric Consultant had no doubt that this was due to the
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overcrowding problems they lived in. Yet MAC had decided to categorise her in the C Medical List
and the complainant felt this was wrong.

By way of explanation the Housing Department (Department) run 4 separate medical lists where appli-
cants for government housing on medical grounds are placed. The lists are known as Medical A+, A, B
and C. The Medical A+ have been categorised by MAC as the highest priority and will be allocated
housing first, once this list has emptied, allocations are made from Medical A, then B, then C.

The complainant had also submitted a report from the Social Services Agency’s Probation Service
which explained in detail the surrounding circumstances that affected the complainant’s living condi-
tions.

The Ombudsman established from the complainant’s file held at the Department that MAC had catego-
rised the complainant as ‘Medical C’ on 1 March 2006 and upheld that decision on 20 April 2006. The
Housing Allocation Committee also considered the case on 24 April 2006 when they decided the com-
plainant should follow normal procedure.

The Ombudsman wrote to the Department asking why the opinion expressed by a leading consultant in
paediatric medicine employed by the Gibraltar Health Authority had not been sufficient evidence to
categorise the complainant as Medical A, given the worthlessness of B & C categorisation in the medi-
cal list. It should be noted that nobody in the B or C categorisation has ever been allocated a flat.

Since writing that letter the Ombudsman is now aware that the Department have introduce another
category, Medical A+, the effect of which, is to down grade the all other categories, as A+ are housed
before A, B and C.

The Department explained that MAC’s initial decision to categorise the complainant’s application as
Medical C had in fact been reviewed by MAC and although they had considered their original decision
of a C category should stand they had referred the case to the Social Advisory Committee (SAC) for a
review on social grounds. The Department further explained that although the complaint’s situation
was given due consideration by SAC, they had recommended that the complaint’s application should
follow the normal procedure and await an offer on allocation points.

Conclusions

The Ombudsman was of the opinion that as the complainant’s application had been considered (along
with supporting medical and social evidence) by the various committees of the Housing Allocation
Committee, all that could have been done had been done by the Department to ensure the complain-
ant’s application was given full consideration and therefore there was no maladministration.

Although the Ombudsman did not have the jurisdiction to comment on the decisions of the various
committees he did express his concern that the recommendations made by the medical authority had
not been sufficient to secure a favourable decision. As on previous occasions the Ombudsman was un-
able to obtain a substantive explanation from the Department on the basis by which the committees
make their decisions, which unfortunately leads to a perception of a lack of transparency and account-
ability.

The Ombudsman made a strong recommendation that clear and unambiguous criteria should be made

public so that those seeking categorisation on medical grounds would know the committee’s require-
ments.
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Update

By way of update and in response to the Ombudsman’s recommendations in this report the Department
agreed to pass the comments made in the proceeding two paragraphs to MAC at their next meeting on
21 August 2006.

Subsequent to the 21 August the Ombudsman sought feedback from the Department on MAC’s meet-
ing. The Department explained that MAC considers each case on its own merits and were not able to
offer criteria as suggested by the Ombudsman. However, the Department explained that MAC would
look at the effect of the tenant’s medical condition vis-a-vis the housing circumstances, i.e. the greater
the effect the higher the importance placed on a suitable allocation. It had been the opinion of MAC that
the milk allergy suffered by the complainant’s child would not significantly change if the family were
offered an alternative allocation, therefore MAC had categorised the complainant as Medical C as they
did not think it warranted Medical A or A+.

This update had given a clearer insight into the factors MAC had used to reach their decision. However,
mindful of his restrictions in jurisdiction, the Ombudsman could not help but to observe what little
weight MAC had seemingly place on the medical opinion of the Paediatric Consultant’s professional
opinion, recalling that his recommendation had been:

‘I have no doubt that crowded conditions such as the family are experiencing and coming i n t o
close proximity with upper respiratory tract infections in a child with an allergic disposition is
creating the bulk of her problem. I would strongly support their application for urgent re-
housing on medical grounds for the sake of the child’

The Ombudsman decided to leave the reader to judge the soundness of MAC’s decision.
Recommendation

The Ombudsman made a strong recommendation that clear and unambiguous criteria should be made
public so that those seeking categorisation on medical grounds would know the committee’s require-
ments. See update for MAC’s response to these recommendations.

REPORT ON CASE NO 723 - NOT SUSTAINED

Complaint made against the Housing Department for not assigning the Complainant to the correct wait-
ing list

The Complaint

The complainant felt aggrieved that he had been advised by the Housing Department (the Department)
that he would remain on the 1RKB housing list up to the time when he reached the top when he would
be allocated a 2RKB flat. As the IRKB list was longer than the 2RKB this would mean he would effec-
tively wait longer before being allocated a 2RKB flat.

At the time of lodging the complaint the complainant lived in a one bedroom private accommodation
where he had divided the bedroom into two so that his children would have somewhere to stay. He ex-
plained that he had joint custody and access of his two daughters and that his ex wife had care and con-
trol. He also had access to his son from another partner. The complainant’s children stayed with him
every other weekend and some weekdays, as per a Supreme Court judgement.
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By way of information, it is worth noting that a IRKB is a bed-sit where the living area is also the sleeping area,
with a kitchen and bathroom. This size flat would seem only suitable for single occupancy as there is no separate
room to sleep in. It would be fair to say most occupants of a bed-sit would see this as a temporary arrangement,
progressing onto a more spacious living arrangement of a flat with a bedroom separate from the living room. A
2RKB flat has a bedroom separate to the living area, commonly known as a one bedroom flat.

The complainant had applied for government housing and had been originally told that he qualified for a IRKB,
he explained in a meeting with the Department that this would mean that his daughters would not be able to stay
with him as there would not be a room for them to sleep in, let alone a bedroom.

The Department explained that because the complainant did not have care and control but only joint custody and
access he was not entitled to include them on the housing application and therefore was only entitled to a 1RKB.
However, in a letter to the complainant the Department stated:

‘in cases where a parent is able to provide evidence of having access to the children; the Ministry for
Housing will make an offer of a 2RKB flat, once they have attained the top of the IRKB list’

The Department also supplied the Ombudsman with a copy of the minutes of a meeting held with the complain-
ant and the Department. The minutes stated:

‘if he (the complainant) had custody and access he would be allocated a 2RKB’

Both the complainant and the Ombudsman commended the Department’s ability to consider the complainant’s
circumstances and agree that he should be allocated a 2RKB despite not having care and control of his children.
This would enable the complainant to continue his joint custody responsibilities granted to him by the Supreme
Court when he eventually attained a government flat.

However, the Ombudsman discussed with the Department the anomaly of an applicant being on a list for a
1RKB, but the Department intending to allocate a 2RKB. It would seem administratively expedient to place all
applicants on the list for which they are waiting an allocation.

The Department explained that they could not place the complainant on the 2RKB list because he was not enti-
tled to a 2RKB as he did not have care and control of his children. However, they had agreed to take into ac-

count the exceptional personal circumstances of the applicant and allocate a 2RKB when he reached the top of
the 1RKB list.

The Department confirmed that the waiting time on the 1RKB list is considerably longer than the 2RKB, al-
though it was not possible to accurately state the average waiting time due to the nature of the points system.
The complainant believed he was being penalised by the Department as he would have to wait considerably
longer to be allocated a 2RKB than anyone else who is on the 2RKB list.

Conclusions

Given that there is a grave shortage of housing in Gibraltar it would seem efficient for the Housing Department
to allocate IRKB’s to single people leaving the 2RKB’s for couples.

The Ombudsman noted the Department’s appropriate use of their discretion in that they would approve an allo-
cation of a 2RKB in the complainant’s circumstances, once he reached the top of the 1RKB list. However, the
process by which they administered the complainant’s application i.e. waiting for a 2RKB on the 1RKB list, ap-
peared to prejudice him given that he would have to suffer extra waiting time as a consequence.
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REPORT ON CASE NO 724 - SUSTAINED
Complaint made against the Housing Department for not replying to the Complainant’s letters.
The Complaint

The complainants complained that they wrote to the Housing Department (Department) on 24 February
and by the 15 March had not received a reply. They further explained that the letter had requested infor-
mation regarding the length of time they were expected to wait for an allocation and whether the flats they
had highlighted to the Department had been allocated to applicants further up the list than themselves.

The complainants had been on the Medical A list since August 2003 for a 3RKB, during the last two years
they had noticed four separate flats becoming vacant that would be suitable to their medical needs, yet
when they made requests to be considered for these flats they had been told they had already been allo-
cated and that they should wait their turn. The complainants also expressed their suspicions that applicants
seem to be ‘jumping the queue’ and that they did not have any faith in the allocation system.

The Ombudsman sent a copy of the complainants’ letter to the Department on the 15 March 2006, the De-
partment replied to the complainant on 4 April 2006, apologising for the delay in replying. However, the
Department’s reply did not answer the complainants’ questions to their satisfaction, leading to greater sus-
picion that allocations were not made in a fair and accountable manner. The Ombudsman wrote to the De-
partment addressing the questions raised by the complainant and the Department’s reply.

To the question of how long the complainants were expected to wait for an allocation from the Medical A
List and what position they currently held, the Department replied that they could not provide them with
the exact time nor could they disclose the complainants’ position on the list. However, in explanation of
how the allocations are managed by the Department they confirmed that offers are made strictly in the
date order when categorisation was granted.

The Ombudsman highlighted to the Department that if in fact allocations were made strictly in date order
then there should be no reason why the complainant could not be given information of how many others
were on the A list that pre dated them, this would then give them some indication of the time they would
need to wait. The Ombudsman pointed out that this would seem to be a benefit not only to the Department
of a perception of transparency and fairness in the allocation process, but also a reassurance to the appli-
cant that they were merely waiting their turn and no one was ‘jumping the queue’.

The Department explained that this point had been noted and would be considered by the Ministry. How-
ever, the decision not to disclose this information so far has been a policy decision taken by the Ministry.
In the meantime the Department gave the Ombudsman a copy of the Medical A List which showed that
there were a number of applicants on the Medical A List waiting for a 3RKB with entry dates prior to the
complainants. Furthermore, there were a number of applicants that were on the Medical A+ list waiting
for a 3RKB, these did not have entry dates prior to the complainant but would be allocated before them as
they were deemed a higher priority (see below for explanation on Medical A+ List)

To the question of whether the four vacant flats requested by the complainants that were suitable for their
needs had been allocated to Medical A applicants, the Department explained they were not able to dis-
close that information.

The Ombudsman highlighted to the Department that the complainants were not requesting personal infor-
mation on others, only confirmation that the four flats that the complainants believed were particularly
suitable for medical applicants had indeed been allocated to persons on the Medical A list.

The Department supplied the Ombudsman with the relevant information. Of the four flats that had been
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allegedly allocated, one was an emergency decanted tenant that experienced severe flooding and an-
other was a Medical A priority. The two remaining flats were with Building and Works for refurbish-
ment.

In pursuance of the complaints’ underlying issue that people were ‘queue jumping’ and that they had
no faith in the Housing allocation system (in particular the Medical Lists), the Ombudsman requested
further information from the Department on the one flat (out of the four) that had been allocated to an
applicant on the Medical A List ‘as a priority’.

It transpired that the Medical Advisory Committee (MAC) had created another medical list called
Medical A+, the Department explained that this had been deemed necessary as some applicants (on the
Medical A list) had medical conditions that had deteriorated to such an extent that the MAC had ap-
proved an allocation of a flat as a priority. The Department had not made this new procedure public
information.

Conclusions

The Ombudsman could indeed understand why the complainants had formed the opinion that there
were applicants ‘queue jumping’, although that was not in fact the case. The Department had created a
Medical A+ List to be able to effectively manage the government housing stock in relation to the needs
of applicants. This was not only their prerogative but an essential element of their role under the Hous-
ing Allocation Scheme.

However, by not informing applicants that they had taken this necessary step they had deprived all
those on the Medical A List of the opportunity of applying to be put on the A+ List. Indeed all those on
the Medical A list would understandably be under the impression that they had reached the highest
medical category and that they just needed to wait for their date of entry to reach the top of the list. The
reality was different, Medical A would not be allocated until Medical A+ List had been fully emptied.
The Ombudsman described this as an example of lack of transparency and maladministration.

The Ombudsman suggested that to rectify the injustice that could have been caused to some applicants
on the Medical A List as a result of the introduction of the Medical A+ List, the Department should
write to all applicants on the Medical A List explaining the reasons for the Medical A+ list and advise
them to keep the Department informed of any deterioration in their health that may re categorise them
as Medical A+. It would also help applicants in understanding the allocation process if the Department
explained the effect the new A+ list would have on the A list.

The Department’s refusal to disclose information regarding the lists from which allocations had been
made was a major cause of the suspicion that the allocation process was not fair. The Ombudsman was
fully aware that the Department had a very difficult job in administering the government’s housing
stock, made more challenging when resources were so scarce.

The Ombudsman highlighted that it is at these difficult times that transparency and accountability are
most important in reassuring us all that the administration of such resources are being done in the most
fair and accountable way possible.

Classification
The Ombudsman sustained the case for the following reasons:
Failure to notify those possibly affected by the introduction of a new Medical List.

Giving insufficient information in regard to how allocations from the Medical Lists are made, avoiding
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the obvious effect Medical A+ had on Medical A applicants.
Refusal to give information to applicants on medical lists in regard to their positioning.
Recommendations

The Department were considering the Ombudsman’s suggestion that they should write to all applicants on
the Medical A list explaining the reasons for the new Medical A+ List and the effect on allocations from
the Medical A List.

The Department were also considering a further suggestion made by the Ombudsman that they disclose
information requested by applicants in regard to their position and progress on the Medical Lists.

Update

The Department informed the Ombudsman that MAC had decided to reconsider all applicants on the
Medical A list for upgrading to Medical A+ at their next meeting on 20 October 2006. Subsequent to this
meeting the Ombudsman was informed that the complainant had been upgraded to Medical A+ due to the
medical evidence provided.
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REPORT ON CASE NO 733 - SUSTAINED
(Closed By Way Of Letter)

Complaint made against the Housing Department for the delay in fitting a handrail to the entrance
of the Complainant’s flat.

The complainant explained to the Ombudsman that she was aggrieved because of the delay she had ex-
perienced in the fitting of a handrail leading up to her flat. The complainant had originally written to the
Housing Department (Department) on 12 September 2005, again on the 20 December 2005 and phoned on
numerous occasions to both the Department and Building and Works (B&W).

The complainant further explained that she had suffered a stroke in 2005 that had left her right side para-
lysed and although there was already a handrail fitted to her block it was on the wrong side to be of any
assistance to her.

In an acknowledgement of the letter dated 12 September the Department informed the complainant that
her request had been passed to the Manager of the Reporting Office. The complainant wrote again to the
Department on 20 December 2005 requesting an indication as to when the work might commence as she
was finding it very difficult to climb the stairs without assistance. The Department acknowledged the let-
ter on 22 December 2005 and she explained that she had reported the outstanding work to the Reporting
Office when she handed in the letter.

The Department wrote to the complainant informing her that her latest letter had been passed onto the
Chief Executive at B&W “who may be able to help you with your enquiry”.

By March 2006 the complainant sought the assistance of the Ombudsman as there seemed to be such little
progress with her request.

The Ombudsman wrote to B&W explaining the previous communications she had received from the De-
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partment and requesting their comments on the progress of the request.

B&W explained that they had received a request from the Department regarding installation of the handrail
on 14 February 2006, they further confirmed that there had been no previous record either at B&W until
the memo of 14 February nor was there a record of the job having been reported to the Reporting Office
prior to the Project Manager doing so on 1 March 2006.

The handrail was finally fitted in the middle of June 2006, approximately nine months from the date of re-
quest.

The Ombudsman noted that six months had lapsed (September 2005 to 1 March 2006) before the Depart-
ment had actually forwarded the complainant’s request to the correct department, this was despite receiv-
ing phone calls and letters from her during that period.

The Ombudsman raised this issue directly with the Principal Housing Officer at the Department as an ex-
ample of complaints arising out of unreliable administrative procedures. Subsequent to the Department’s
investigation into the possible break down of communication between the Housing Manager and the Re-
porting Office, the Department explained that the Reporting Office had not received the letter from the
Housing Manager and therefore did not make a report. The Department therefore concluded this was an
isolated incident and not an indication of a breakdown in communications.

In conclusion the Ombudsman did not agree with the Department’s assessment that this was an isolated
case. For that to be so it would suggest a mistake in isolation, this had not been the case. The Department
had ample opportunities to redress what would have been the first “isolated incident” of the original letter
not being received by the Reporting Office. For example, if they had responded more effectively to the sec-
ond letter sent by the complainant, they would have possibly noticed that the Reporting Office did not have
the installation of the handrail outstanding. This could also be said for the numerous phone calls that the
complainant made to the Department.

The Ombudsman noted that by the Department dismissing this case as an isolated incident they had missed
the opportunity to fully address the cause of failures in its administration process; an indication possibly, as

to why the Department continued to attract the most complaints each year in the Office of the Ombudsman.

With regard to the Housing Department the Ombudsman sustained this case for the administrative delays
and lack of effective communication to both the complainant and its own departments.
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REPORT ON CASE NO 734 - SUSTAINED

Complaint made against the Housing Department for their handling of the issue of the complain-
ants’ tenancy.

The Complaint
The complainants were aggrieved that the Housing Department (Department) had decided to refuse to ac-
cept rent payments for the government flat they had been living in for the past 6 years and had made it

seemingly impossible for them to establish why.

The complainants explained that they had lived in their mother’s flat ever since they returned from the
United Kingdom to Gibraltar six years ago. The original tenant of the flat was the complainant’s late
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mother and on her death, the tenancy passed on to the complainant’s brother who resided with her at the
time and was also a long term patient at King George V Hospital.

On arriving in Gibraltar in the year 2000 the complainants applied for government housing. In 2001 they
were informed by the Department that they were not able to apply at that particular time as they had not
been living in Gibraltar for the qualifying period (3 years) as set down in section 5 (b)(ii). Housing Alloca-
tion Scheme (Revised 199). However, on reaching the qualifying period, they did not make a further appli-
cation as they were living in his mother’s flat as explained above.

The complainant alleged that they had paid their rent regularly over the six years but when they had at-
tempted to do so on this occasion, they were verbally informed that payments would no longer be ac-
cepted from them since the case was in the hands of the Department’s lawyers. The complainant wrote to
the Minister for Housing and the Department replied by letter dated 21 June 2006, the reply was as fol-
lows:

¢ I refer to your letter dated 12 June 20006, addressed to the Minister for Housing.

I have been instructed to inform you that the Ministry for Housing has sought legal ad-
vice regarding the tenancy property situated at 38 Red Sands House, Alameda Estate.

This case is now sub-judice and you should, therefore, contact [Department’s solicitor]
who is retained by the Ministry to deal with the matter and is in a better position to deal
with any inquiry.

The complainants explained that when they tried to speak to the solicitor as instructed they were told that
this was not possible since he was representing the Department.

As a means of finding a solution to this problem the complainants sought the assistance of the Ombuds-
man. They explained to the Ombudsman that they had not been informed what the problem with the ten-
ancy was or why the Department had refused to accept the rent. They pointed out that before the Depart-
ment had involved their lawyer and started taking action against them in the form of refusing to accept
their rent, they should have been approached and the matter explained to them.

The Ombudsman raised this point to the Department on the understanding that this matter was possibly
sub-judice and made it clear that the Ombudsman’s involvement in this complaint was limited to the ad-
ministrative and procedural aspect.

The Department explained to the Ombudsman that an officer of the Department had placed a ‘stop order’
on the rent as a means of contacting the complainants at the time of payment of the rent, although they
added that it was never their intention to refuse to accept rent for this property. At the time of the at-
tempted payment, the complainants were referred to the Housing Counter, but the officer dealing with
their case was not available so an explanation was not given to them.

The Ombudsman pointed out to the Department that the complainants had been living at the address of the
tenancy to the knowledge of the Department since the year 2000, it would have seemed an appropriate
method of contacting them would have been to write or phone and not resort to such a draconian measure
as a ‘stop order’.

The Department later explained that they had mistakenly advised the Ombudsman earlier in regard to the
Department’s intentions in refusing rent payments, it was in fact their intention to refuse rent from the oc-
cupier of the tenancy; this being standard practise for the Department when cases are referred for legal
advice.



The Ombudsman was informed that the tenancy arrangements had been resolved without the intervention of
the Department’s lawyers and to the satisfaction of the complainants and the Department.

Conclusions
The Department’s action can be summarised as follows:

The Department, following their usual procedure, put a stop order in respect of the collection of rent whilst
seeking legal advice.

They then inform, verbally, the complainant that there was a stop order in place and that they should seek fur-
ther information from their general counter, which counter could not offer any information as the officer in
charge of the case was not present. Following a telephone conversation with the Department, they were in-
formed that the matter was with the Department’s lawyer (according to the information provided to the Om-
budsman, no further information was provided)

The complainants then wrote to the Minister with responsibility for Housing and received a reply from the
Department informing them that they had sought legal advice and that the matter was ‘sub judice’ and that
they should contact the Department’s lawyers for further information.

The Department was obviously entitled to seek legal advice if they were of the opinion that there might be a
problem as to the entitlement of a person/s to a tenancy. However, for the Department to act in the manner
that they did following their decision to seek legal advice was not acceptable and was an obvious act of
maladministration.

The Ombudsman decided to sustain the complaint because:

Whilst it is the Department’s prerogative to put a stop order in respect of the collection of rent to
any tenancy of which the Department might have concerns about, it is not conducive to good ad-
ministration not to inform the persons residing at such an address (and for which the rent has been
paid on a regular basis) that there are concerns about the entitlement of the tenancy or any other
matter. Surely, decisions to refer matters to legal advisers are not taken lightly and part of the deci-
sion making should be to gather the relevant information before any action is taken.

Had there been an adequate form of notification, the events leading to the lodging of the complaint
would have been avoided and the complainants spared the worry and anxiety.

The letter received by the complainants in reply to theirs to the Minister for Housing lacked infor-
mation and was adversarial in nature; the Department had placed the matter in the hands of their
lawyers and advised the complainants to seek further information from them (the Department law-
yers). Of course following lawyers’ established practice, the Department’s lawyers would not
speak to the complainants given that they were acting for the Department; the Department should
have perhaps advised the complainants to instruct their own lawyers. Importantly, there was no
attempt made to explain to the complainants the nature of the Department’s concerns.

At a meeting with the Minister for Housing the details of the Departments concerns were explained to the
complainant and arrangements were made for the complainant to provide the necessary paperwork in regard
to regularising the tenancy and make an application for their own housing. The Department then forwarded
the documents to the Housing Allocation Committee for their consideration. All of this happened when the
Department decided to speak to the complainants.
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The Ombudsman was clear that the administrative handling of this case was an example of maladmin-
istration, in that whilst the Department were seeking legal advice (which they are obviously entitled to
do) they had not explained their actions nor given the complainants an opportunity of redress. In fact
their administrative norm, to refer enquiries to their lawyer, had caused a conundrum which the com-
plainant was not able to rectify without the assistance of the Ombudsman. The Ombudsman therefore
sustained the complaint.
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REPORT ON CASE NO 736 - SUSTAINED
(Closed By Way Of Letter)

Complaint against the Housing Department for not backdating the Complainant’s
housing application.

The complainant explained to the Ombudsman that despite numerous visits to the Housing Department
(Department) to check the progress of her request to move to a post war 2RKB accommodation, she
had recently discovered that no such request was being held by the Department.

The complainant had applied for government housing in July 2001 and the Housing Allocation Com-
mittee (HAC) allocated her a pre-war flat on social grounds in June 2002. She was under the impres-
sion that she was on a waiting list for post war accommodation.

The complainant explained that she had been told in 2002 that she would have to wait two years before
she could go onto a list for a 2RKB and she continued to query the progress of her application regularly
from 2002 at the Department’s counter. The complainant was aggrieved that no one in the Department
had told her that she was not on the Points Waiting List when she queried the progress.

In support of her application for a post war 2RKB flat she submitted to the Department a letter from her
Mental Welfare Officer in May 2005, explaining in detail her personal and social circumstances and
the urgent nature of her need to be re-located. She was not informed that she was not on the Points
Waiting List, and the medical letter was passed to the Medical Advisory Committee (MAC) who de-
cided she should be placed on the Medical C List.

Once the fact that the complainant was not on the Points Waiting List became apparent, she wrote to
the Department in February 2006 requesting that she be placed on the 2RKB waiting list, backdated to
2002, which was when she had supplied the Department with her marriage certificate. The Department
requested “proof” that the alleged application had been made. As the Department had not introduced
their new system of recommending receipts issued by them when applying for housing should be kept
as proof, the complainant was not able to provide any proof, other than the submission of her marriage
certificate.

Upon investigation of the complainant’s file at the Department the Ombudsman noted that an adminis-
trative exercise had been carried out by the Department on the 26 February 2003 that had removed ap-
plication No. 3595 (the complainant’s application) because there had been no record of her having sub-
mitted an application for post war housing since she had been allocated a pre war flat. The Department
did not inform the complainant of this fact at the time.
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Conclusion

The Ombudsman expressed his concern to the Department that it seemed that both parties had been the
victims of their own absolute faith in the administration system, believing that the Department would
process the inquiries and submissions in her best interest. Unfortunately this faith had been misplaced
and the complainant had suffered loss of precious “waiting time” on the Points List. The Ombudsman
therefore recommended that a just remedy would be for the application for a 2 RKB to be back dated to
2002.

The Department informed the Ombudsman that HAC had been made aware of the complainant’s situa-
tion and had decided to backdate her application to 2002.

The Ombudsman sustained the case for the following reasons:

1.The Department had failed to inform the complainant in 2003 that they had removed application No.
3595 from their system during an administrative exercise because they had not received the application
form.

2. The Department had failed to inform the complainant that she was not on the Points Waiting List when
she submitted a report from her Mental Welfare Officer to the Department in May 2005, in support of her
application for housing.

3. The Department had failed to correct the situation when she wrote in February 2006 requesting that
her application be backdated to 2002. This had only been done subsequent to the Ombudsman’s interven-
tion.

In response to the Ombudsman’s recommendations the Department agreed to backdate the application to
June 2002. However, the Department did not agree with point 3 above in that in their opinion it was not
conclusive that the Ombudsman’s involvement had instigated a satisfactory conclusion. The Ombudsman
could not agree with the Department’s opinion when the evidence showed a catalogue of events where
the Department had failed the complainant. Not only did the complainant phone the Department on nu-
merous occasions since 2002 enquiring on the progress of her application and was never told she was not
on the housing list, but the Department had removed a pending application without checking that she did
not want to apply for post war housing. More importantly, once she realized the mistake that had been
made she directly applied to the Department to rectify the matter and because she could not ‘prove’ that
she had applied in 2002 her request was not accepted, when all the while the Department had the evi-
dence on file that proved that she had applied. The Ombudsman was therefore confident that had he not
taken up the case with the Department the complainant would not have secured a fair remedy.

The Ombudsman was disappointed that despite all the evidence to the contrary the Department displayed
resistance in accepting their role in this case.

Without learning from the past how will we improve for the future. The Ombudsman was reminded of a
quote he used in the 2004 annual report.
“The greatest glory of living lies not in never falling, but in rising every time you fall”

Nelson Mandela
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REPORT ON CASE NO 711 - SUSTAINED

Complaint against the Department of Income Tax for not amending the Complainant’s PAYE
Allowance Certificate when required to do so.

The Complaint

Complaint against the Income Tax Department for not amending the Complainant’s PAYE Allowance
Certificate when required to do so.

The Facts & Allegations

On 19 December 2005 the Complainant received a statement from the Income Tax Department, in-
forming him that he owed £977.00. On enquiry he was informed that when he cancelled two endow-
ment policies in August 2002 and January 2003 respectively, he did not ask the Department to update
his PAYE Allowance Certificate and they had therefore continued to credit him with the allowances in
respect of these policies. This had resulted in a tax debt which he now had to repay.

In his complaint to the Ombudsman the Complainant explained that when he cancelled the two endow-
ment policies he had immediately provided the Department with written evidence of the cancellation
and had asked them to amend their records. Furthermore, in November 2004 when he received confir-
mation that the last premium in respect of a third insurance policy had been paid on 30 September 2004
he had immediately notified the Department, again providing them with written evidence of the cancel-
lation, but they continued to allow the premiums until March 2005 when they finally amended his tax
code. He complained to the Ombudsman that even if he had not notified the Department of his change
in circumstances, which he had, he completed his tax return every year and his file should have been
updated based on the information set out by him therein but it seemed that his tax returns had been ig-
nored.

In their reply to the Ombudsman’s enquiries the Department explained that it appeared that in Septem-
ber 2002 the Complainant had gone to the PAYE counter with a copy of his mortgage loan statement
from the lending bank, stating that his account was now closed as the mortgage had been paid up, and a
copy of his pay slip as proof that his health insurance contributions had increased but he did not bring
any information relating to the maturity of one of his Endowment policies. His PAYE Allowance Cer-
tificate was duly amended with the information at hand. Had he notified at the time that one of his En-
dowment policies had already matured, this could also have been taken into account.

On 1 November 2002 and 27 June 2003 the Complainant’s PAYE Allowance Certificate was once
again amended with information that he submitted regarding other matters, but still no information was
submitted regarding the maturity of his two Endowment policies.

The Department explained that they appreciated that the Complainant was correct in saying that he had
not made a claim for the two Endowment policies when he filed his 2003/04, 2004/05 and 2005/06 tax
returns, but at the same time he should also appreciate that in an Office where over 20,000 tax returns
were processed annually, unless any alterations required to the tax code for that current year of assess-
ment were highlighted by the tax payer, notwithstanding the Department's best efforts, these were
sometimes not noted until assessment time. They went on to add that the PAYE Allowance Certificates
clearly stated that the details on the certificate should be checked and any change in the individual's
personal circumstances should be notified immediately. The Complainant’s situation could have been
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avoided had he followed the tax codes’ instructions. The Department could therefore not accept that the
arrears that had arisen were due to any negligence on their part.

In relation to the third Life Insurance that the Complainant had cancelled in September 2004, the De-
partment explained that in November 2004 the Complainant had submitted a copy of a letter from his
insurance brokers addressed to the Complainant, advising that the policy had been surrendered and the
last premium paid on 30 September 2004. His PAYE Allowance Certificate was duly amended on 2
November 2004 and not in March 2005 as stated by the Complainant. However, as a result of the Com-
plainant’s 19 December 2005 enquiry, the counter clerk realised that the 2004/05 assessment had been
assessed incorrectly and that premiums for nine months had been allowed i.e. July 2004 to March 2005
instead of for three months (July to September 2004). This resulted in a further tax debt, raising the
sum owed from £977.17 to £1150.42.

Comments & Considerations

When considering the complaint the Ombudsman explained that when a complainant made allegations
which were rejected by the department concerned, he would ask the complainant for material evidence
in support of his allegations. If no such evidence was forthcoming he would come to a decision based
on the balance of probabilities and if both the version put to him by the complainant and that of the de-
partment were equally plausible he would have no option but to withhold his consideration of that as-
pect of the complaint.

In complaint no. 672' the complainant alleged that the Income Tax Department had continued to credit
him with child allowance even after he had informed them that his youngest daughter was now in em-
ployment. This resulted in a tax debt which he could not afford to repay. In his report in that case the
Ombudsman concluded that although he sympathised with the complainant and understood his anger
and frustration, he had no evidence that he had asked the Department to update his tax code and with-
out such evidence he was unable to prefer the complainant's version of events to that of the Department
which said that it was inconceivable that they would have continued to credit him with child allowance
after he had notified them of the fact that his daughter was now working.

As in C/S672 this current complainant also alleged that he had supplied certain information to the De-
partment in order that his tax code be updated to reflect his new financial situation and that the Depart-
ment had not acted on the information provided, resulting in a tax debt. Unlike in C/S672 however, this
was not the first time that the Ombudsman had been asked to consider the effects of the Department's
failure to update a tax payer's records after information had been submitted by the tax payer. When
faced with exactly the same complaint once again but this time submitted by an entirely different per-
son complaining about completely different circumstances (but the same generic complaint) the Om-
budsman had no option but to ask himself “was this just an unfortunate coincidence or were the allega-
tions founded in truth?”

In the light of the above it would appear that taxpayers were submitting information to the Department,
which information was not being properly recorded and in fact, the Department informed the Ombuds-
man that on one occasion they had continued to allow the premiums in respect of a life insurance after
that policy had already been cancelled. By letter dated 27 February 2006 the Department informed the
Ombudsman that in November 2004 when the Complainant submitted a letter from his insurers advis-
ing that he had surrendered his life insurance policy, with the last premium being paid on 30 September
2004, they (the Department) had not amended the Complainant's PAYE Allowance Certificate and can-
celled the allowance, instead, the premiums in respect of the cancelled life insurance continued to be
allowed until March 2005, thus causing the Complainant to incur a further tax debt.
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As in other complaints (see also C/S 672" and C/S 6032) the Complainant also argued that he had com-
pleted his tax return every single year and that his details should have been updated based on the in-
formation set out by him in the tax returns. The Ombudsman appreciated that due to the sheer num-
bers of tax returns that were processed annually by the Income Tax Department, alterations to the tax
code were sometimes not noted until assessment time. Taxpayers however fill in their returns in the
sincere belief that their entries therein are noted by the Department and the necessary changes to their
tax code are put into effect. The Ombudsman expressed the view that since this appeared not to be the
case the tax return should inform taxpayers that any change in their financial circumstances should be
reported in writing to the Department and that they should not solely rely on the Department to extract
the information from their tax return. The same consideration applied to the PAYE Allowance Certifi-
cate ("the Certificate"). The Department argued that the Certificate clearly stated that the details
should be checked and any change in the individual's personal circumstances should be reported im-
mediately. The Complainant's situation could have been avoided, stated the Department, had he fol-
lowed the instructions contained in the Certificate. The Complainant rejected the Department's argu-
ments, pointing out that the contents of the PAYE Allowance Certificate were incomprehensible to
him and that he had just assumed that the information contained therein was correct. The Ombudsman
suggested that a review of the information contained in the Certificate should be undertaken.

Conclusions & Recommendations

The Ombudsman sustained the complaint in full pointing out that the Complainant was faced with a
substantial tax debt through no fault of his own. Of all the branches of government administration, the
Income Tax Department wields an enormous amount of power over the assets and fortunes of citizens.
Power and responsibility come hand in hand and the Ombudsman expressed the view that it was unac-
ceptable that those in charge of exercising these powers should make mistakes when assessing the tax
payable by citizens because mistakes made at assessment time translated into a tax debt, in this case a
tax debt of many hundreds of pounds.

The Ombudsman recommended that the tax return forms should be amended to include a warning to
taxpayers that any change in their circumstances should be reported in writing to the Department.

Recommendations

The tax return forms should warn the tax payer that any change in their circumstances should be re-
ported in writing to the Department and that they should not rely on the Department to extract the in-
formation from their tax return.

References

. C/S 672, Public Services Ombudsman Annual Report 2005 at p108.
2 C/S 603 Annexe to the Public Services Ombudsman Report 2004 at p85

Update

The Department accepted the Ombudsman’s recommendation and the Tax Return for the year ended
30 June 2006 and the Claim for Allowances for the year commencing 1 July 2006 were amended to
include a reminder to tax payers that any changes during the tax year ending 30 June 2007 that may
affect their entitlement to the deductions and allowances claimed therein, should be notified to the de-
partment before such change occurred.
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REPORT ON CASE NO 662 -

Complaint against Land Property Services for its failure to reply to the complainant’s applica-
tion for a piece of land and against the Department of Trade & Industry for its role in the sale of
the land to a third party without first ensuring that the complainant had been informed.

The Complaint

The complainant alleged that he had been applying to the government’s land agents and advisers,
Land Property Services (LPS), for the purchase or rental of a piece of land for at least seven years and
not only was his application never acknowledged in writing but he was also never given a substantive
reply. The land in question was eventually sold by government to a third party not having been put out
to tender.

The Facts & Allegations

On 22 April 1998 the complainant wrote to LPS enquiring about the ownership of a piece of waste-
land that bordered his own property (the land) and expressing his interest in acquiring it for use as a
garden. He never received a written reply to his enquiry.

Three years later on 17 April 2001 he wrote to LPS once again renewing his 1998 application. It
seems that this time he got a verbal response because in a letter dated 7 July 2003 he refers to the
April 2001 application pointing out that at the time LPS had received a similar application from an-
other neighbour (the neighbour) and it was suggested by them that the two neighbours resolve the
matter between themselves. The neighbours apparently decided to divide the land between them and
in his July 2003 letter, the complainant asked LPS to set a value for the two areas of land and to state
on what terms they would be prepared to lease them out.

Nearly one year later in February 2004 the complainant wrote to LPS once again, saying that his
neighbour had sold his property and was no longer interested in the land. He again reminded them of
his ongoing application to acquire it for use as a garden.

Three months later, in May 2004 he wrote to LPS yet again complaining that to date he had not re-
ceived a written reply or acknowledgement to any of his letters. He went on to point out that the Land
Management Committee had agreed a year earlier to entertain his application and asking why a garden
licence had not been granted to him.

In the meantime the purchaser of the neighbour’s property applied for planning permission to build
five houses in that plot and a further two on the land. The complainant wrote to LPS saying that he
had come across the developer’s plans showing new houses in the land. He received no written reply
from LPS yet and a month later he complained to the Ombudsman that for twelve months after the
neighbour had sold his property LPS “refused” to talk clearly to him about the future of the land with
constant promises that something would be known “within two weeks”. At no time, he complained,
did LPS discuss the issue of a sale or rental with him. The complainant went on to say that he had
heard from the developer’s agent that "Government has kindly let us have the land" words which, he
claimed, very much insinuated a free gift to the developer and he complained that what he as a Gibral-
tarian, had been unable to obtain in seven years was achieved by an outsider in two months. He further
complained that the land was “directly allocated” to a foreign investor, without it having been put out
to a tendering process.



LPS explained that because until recently there had been a possibility that the complainant may have
been allocated the land, they had not wanted to write to him with a negative reply, they had therefore
kept him informed verbally. LPS added that they did not take any decisions relating to allocations of
land. These matters were referred to Government for its consideration and decisions were taken by the
Land Management Committee.

Not having got a satisfactory reply from LPS, the complainant appealed to the Hon. Minister for
Trade, Industry, Employment and Communications and even had an on-site meeting with him on 15
December 2004. There followed a series of letters from the complainant to the Minister and at least
one other meeting between them until finally on 23 May 2005 the Minister wrote back to the com-
plainant saying that he “would like to make it clear that the offer of this piece of land to the developers
----- was not as a result of an oversight on my part but owing to the fact that I was not aware of your
interest in this piece of land.” The complainant wondered how after eight years and countless letters to
LPS and after at least two meetings with him regarding this matter the Minister was not aware of his
interest in the land.

In its response to the Ombudsman’s enquiries LPS explained that the neighbour had requested the al-
location of the land for inclusion within the lease of his property on 21 March 2001. At a meeting of
the Land Management Committee on 3 April 2001 the Committee approved the allocation of the land
and instructed that this be pursued.

On 17 April 2001 the complainant made an enquiry in writing, as to the availability and price of the
land, wishing to landscape it into a garden as an extension to his own garden. At this point the
neighbour was making claims that the erosion of the cliff face to the north of his property had caused a
loss of his land and that therefore as compensation, the land should be allocated to him. This set back
any meaningful negotiations with the neighbour for the grant of the land. In the meantime the com-
plainant was kept verbally informed of what was going on.

On 12 June 2003 the Land Management Committee once again considered this issue, and agreed that
the land could be allocated to the neighbour subject to the payment of a premium based on £6.00 per
sq ft but that no development could be carried out on the plot. Since the Committee had been made
aware of the complainant's request, it also agreed that a portion of land could be allocated to him.

On 7 July 2003 the complainant wrote in again taking up a suggestion made to him by LPS, to try and
reach some sort of agreement with the neighbour to split up the land between them. The complainant
claimed that he had reached an agreement with the neighbour to split the land on a 50/50 basis north to
south. On seeking confirmation from the neighbour it appeared that this was not what had been
agreed, although the neighbour did confirm that he was agreeable to the complainant taking up a por-
tion of the land.

On 8 September 2003 the complainant again wrote in saying that he had become aware that the
neighbour was trying to sell his property and speculate and that a planning application to construct
seven houses had been lodged. He was at this point asking the Government to reconsider his applica-
tion and have the whole of the land allocated to him.
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On 25 May 2004 the issue was referred once again by LPS to the Land Management Committee as the
new owners of the property that used to belong to the neighbour were proposing the redevelopment of
the property into six individual houses, and there was no intention at the time of taking over the land.
The complainant’s request could therefore be reactivated. The Committee decided to leave the issue
pending as a result of the possibility of the development of the six houses extending to the land. The
possibility of offering the complainant the corner of the plot adjacent to his garden was discussed. On 3
August 2004 the Land Management Committee decided and approved the developers offer for the sale
of the land at a premium of £30,000.

The Director of LPS explained that the complainant had been kept informed albeit verbally all along
since 2001. In any event, whether he should have been allocated the land for an extension to his garden
or not was a matter that ultimately lay with the Government. However, they went on to add that had the
land been allocated originally, to the neighbour and the Complainant, it would have become extensions
to properties which already enjoyed substantial gardens by Gibraltar standards, whereas the present po-
sition was that a developer was going to maximise the use of this land with the added benefit of pro-
ducing a premium payment.

Comments & Considerations

The Ombudsman opened his enquiries by describing the role of LPS in property transactions between
the Gibraltar Government and members of the public who are not sitting tenants. Applications to pur-
chase or rent government property are made to LPS but the decision is not taken by them, they are re-
ferred to a Government appointed body known as the Land Management Committee (LMC). The LMC
operates under the auspices of the Department of Trade and Industry, its role is advisory, and it is
chaired by the Minister of Trade, Industry, Employment, and Communications who takes all decisions.

The complainant first applied for the land in April 1998 and it seems that in the years since then the
LMC discussed the issue on several occasions but no decision was ever taken in this respect. In fact the
decision not to allocate the land to the complainant was only taken by default when it was sold to the
developer for a premium of £30,000.

In response to the Ombudsman’s enquiries, the Department responded that the complaint was
“premature” in that the Government and the developer were considering the complainant’s interest in
the land, Government’s intention being to broker a deal which would allow the complainant to obtain
part of the land as a garden. “I¢ is surprising” the Department went on to say, that the complainant
“should have lodged a complaint --- given that discussions are on-going.”

The Ombudsman highlighted his concern at this surprise pointing out that members of the public had a
statutory right to complain to the Ombudsman against alleged acts of maladministration by government
departments. The Department clarified however, that their surprise had been directed at the fact that a
complaint had been lodged whilst the Minister was still trying to broker a suitable compromise solu-
tion. Commenting on the surprise expressed by the Department, the complainant explained that when
he lodged the complaint, the land had already been sold to the developer and what Government was
trying to arrange was that he be granted a garden licence over part of it. The land was sloping and very
rocky and to turn it into a garden would entail considerable hard work and expense. A garden licence
from the developer gave him no security of tenure since it would be liable to be rescinded by the devel-
oper at will. It would be ironic he said, that if after he toiled and sweated over the garden, it would be
taken over by the developer and incorporated into the new development. If the licence had been granted
by Government, he said, he would have been much happier since in his opinion, Government would
not rescind it with as much ease as would a private developer who after all wanted a profit from the
land acquired by them.
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Although it is not the role of the Ombudsman to question the merits of decisions taken by government depart-
ments or agencies, he can delve into the administrative aspect of such decisions and question the injustice or
unfairness of a particular course of action. In this respect the Ombudsman had the following queries:

Why did the LMC never take the decision to allocate or not to allocate the land to the Complainant? It
seems that they only did so by default.

Why did LPS never respond in writing to the complainant’s application?

Why did the Hon. Minister for Trade, Industry, Employment and Communications write to the complainant
on 23 May 2005 that “the offer of this piece of land to the developers ----- was not as a result of an over-
sight on my part but owing to the fact that I was not aware of your interest in this piece of land” when in
fact the complainant’s application had been discussed by the LMC one year earlier on 6 May 2004 of which
the Minister was the chairman and when he had also met the complainant regarding his application and had
been on site together with him on 15 December 20047

In a letter dated 3 August 2005, LPS said that had the land been allocated originally, to the neighbour and the
complainant, it “would have become extensions to properties which already enjoyed substantial gardens by
Gibraltar standards, whereas the present position is that the developer is going to maximise the use of this
land with the added benefit of producing a premium payment.”

This, in the view of the Ombudsman was a partial answer to the first query. The complainant already had a
garden, this undoubtedly was a luxury by Gibraltar standards, so his application was given a very low priority
by the LMC. They were not in a hurry to accept his application and did not do so but for some unknown reason
they also did not turn it down. The Ombudsman pointed out that if the LMC was of the view that it was not
appropriate to allocate the land to the complainant for whatever reason, they should have instructed LPS to tell
him so. To have left the application pending for years was inappropriate and not in keeping with good adminis-
trative procedure.

LPS argued that even though they had not responded to the complainant’s application in writing, they had
done so informally on a verbal basis:

“I have kept you informed all along, albeit verbally, of what was happening, not wanting to write to you with a
negative reply to your request, because there was a possibility until recently, that you may have been allocated
the land for gardening purposes.” (From a letter from LPS to the complainant dated17 September 2004)

The Ombudsman appreciated that this was the case and that they had done so with the best of intentions in or-
der not to finalise the matter by giving him a negative reply. He had to point out nevertheless, that when a
member of the public wrote to a government department or agency, the rules of good administration dictated
that the reply should always be in writing and the fact that the person involved and the member of the public
were longstanding friends or acquaintances should not be a reason to do away with the written reply (although
he understood, why one would have thought otherwise).

The Ombudsman went on to consider the Minister’s statement that the offer of the land to the developers was
not as a result of an oversight but owing to the fact that he was not aware of the complainant’s interest in it.
Expressing concern at the fact that six years after the application for the land was first lodged, and after it had
been discussed a number of times by the LMC and having personally visited the site, the Minister was not
aware of the complainant’s interest over the land, the Ombudsman pointed out that land in Gibraltar is a scarce
commodity and it was not proper to have allowed the Minister to take a decision regarding the future of the
land without his having been made aware or reminded of the complainant’s interest over it.

99



Conclusions & Recommendations

Before setting out his conclusions the Ombudsman pointed out that even though the original com-
plaint had only been against LPS, he had seen it appropriate to join the Department of Trade and In-
dustry into his enquiry.

Section 13 of the Public Services Ombudsman Ordinance 1998 gives the Ombudsman the jurisdiction
to investigate any administrative action taken by or on behalf of any department, where:

“a written complaint is duly made to the Ombudsman by a member of the public who claims to
have sustained injustice in consequence of maladministration in connection with the action so
taken;

In order that he should be able to investigate a complaint, the Complainant need only complain about
an act of maladministration. There is no requirement that he name the department that he claims acted
incorrectly. Borrowing Lord Denning’s famous words in R V Local Commissioner for Administration
for the North and East Area of England ex parte City of Bradford Metropolitan Council' the Ombuds-
man declared that “in the nature of things a complainant only knows that he has suffered injustice. He
cannot know what was the cause of the injustice is.”? It would be putting too heavy a burden on the
complainant, declared the Ombudsman, to ask him to name the exact department that was guilty of the
alleged act of maladministration.

The Ombudsman sustained the complaint against LPS, pointing out that even though the complainant
had been kept up to date, replies to letters should always be in writing. Sustaining also the complaint
against the Department of Trade and Industry (under whose auspices the LMC operates) the Ombuds-
man stressed that the issue was not the fact that the land had not been awarded to the complainant. The
issue was that the complainant had expressed his interest in the land on a number of occasions and ig-
noring all rules of good administrative procedure they had taken no action pursuant to his application.
Government has the absolute right to dispose of publicly owned land in whatever way that they con-
sider proper however, if they had decided not to allocate the land to the complainant, they should have
instructed LPS to inform him accordingly, giving him substantive reasons for their decision.
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REPORT ON CASE NO 685

Complaint made against the Magistrates Court of Gibraltar for ordering the arrest of the Complain-
ant’s son for a crime which he had already paid for.

The Complaint

The Complainant’s 20 year old son was convicted of an offence and opted to spend ten days in prison
rather than pay a fine of £150. Some time later whilst he was out on bail for an unrelated offence he was
arrested by the Royal Gibraltar Police for not paying the £150 and was told that he either pay the fee or
would be jailed. The Complainant alleged that she pointed out to the police officer at the time that this fine
had already been paid but she was told that they had a warrant of arrest which had to be carried out. She
went on to claim that since then she had complained to the Clerk at the Magistrates Court who had alleg-
edly told her that she should make enquiries at the Prison Service. She said that she had spoken to at least
three different prison officers, they allegedly promised to look into the matter and pass her queries to the
Superintendent but as at the time of making the complaint she had not been given any answers. She further
alleged that she was also told that she “should speak to the person who was taking notes at the time of the
court hearing”. She claimed to have waited for this person outside the Magistrates Court, to no avail and
she spoke to at least three different prison officers on several occasions who promised to look into the mat-
ter and pass her queries on to the Superintendent of the Prison, but she had not received any answers.

The Clerk to the Magistrates explained to the Ombudsman that the son who had many previous convictions
was remanded in custody because the Court had fears that given his record, he would commit further of-
fences whilst on bail. He was granted legal aid and a lawyer was appointed to represent him throughout.

He further explained that from recollection, but he could not be one hundred per cent sure, he believed that
the Complainant’s lawyer may have indicated at some stage during the proceedings that he wished to have
a fine imposed on his client for an unrelated offence, remitted through the remand in custody for other mat-
ters but the Magistrate indicated that he would not be amenable to such an application, if it was made, as it
would in effect be writing the fine off. In any event, such an application was never made in the requisite
form and therefore never considered properly by the Court.

It was when the son was eventually released and he was arrested for failing to pay the fine that the Com-
plainant went to the Magistrates Court stating that the fine had already been paid through custody. It was
explained to her at length that no formal application had been made in Court and as such no Order had
been made by the Court.

Conclusions

The Ombudsman did not sustain the complaint pointing out that he accepted the explanations of the Clerk
to the Magistrates and was of the opinion that the son had not paid twice for the same offence.
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REPORT ON CASE NO 654

Complaint against the Department of Social Security for not convening the Medical Appeals Tri-
bunal

The Complaint

The Complainant appealed to the Medical Appeals Tribunal (MAT) on 13™ June 2003, who awarded
25% provisionally. A further MAT ruling was required to make the provisional 25% or other appropri-
ate amount final. As at the time of writing this report (December 2005) MAT had not yet met.

The Facts & Allegations

The Complainant explained that on the 16 December 2001 he was injured by a car while working on the
roadside for his employer, he had not been able to work since. On the 7 June 2002 the Medical Board
awarded him a 20% Disablement gratuity lump sum of £3,360.00.

The Complainant further explained that he appealed the decision of the Medical Board which was heard
by the MAT on 13 June 2003, who made a provisional award of 25% for the period 27 May 2002 to 26
November 2003, which was to be reassessed at a later date. As explained above, MAT had not met
since then.

The Complainant also explained that the Department of Social Security (“the DSS”) paid him a total of
£3,360.00 during the period September 2003 to August 2005, this being the 20% awarded by the Medi-
cal Board on 7 June 2002 however, pending MAT’s final decision, they could not make any further pay-
ments.

The Complainant was aggrieved that he had been waiting for 2 years for his appeal to be finalised. He
believed this to be a breach of his Human Rights which was causing him and his family financial hard-
ship, he had been injured while at work and was covered by the Social Contributions Scheme, and
claimed that it was his right to have his case considered by MAT within a reasonable time-frame. The
Complainant felt it was immoral that because the DSS could not get the MAT to meet he was deprived
of his right to appeal.

Comments & Considerations

The DSS explained that it was not in a position to be able to pay the extra 5% to the Complainant as this
was a provisional award and there would need to be made a final assessment by MAT. The DSS further
explained that when MAT did reassess the provisional award they could decide not to award the extra
5%, in fact they would be reassessing the Complainant’s disablement and applying a percentage reflect-
ing the disability as at the date of the hearing.

The DSS confirmed MAT had not met since 13 June 2003 because the previous post holders had re-
signed and replacements had not yet been found.

This issue was thoroughly investigated and reported by the Ombudsman in two previous cases:
In Case No 577 the Ombudsman wrote as follows:

“...the DSS highlighted the fact that MAT had been comprised of staff from the Royal naval Hospital
(which was independent from government), however, during June 2003 they had informed the DSS that
they would no longer participate in MAT...At the time of writing this report (November 2004) no new
appointees to MAT had been made.
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The DSS assured the Ombudsman that they were actively trying to [find replacements]...as soon as
practicable, and informed the Ombudsman that they foresaw the new MAT being set up within the next
couple of months”

In case No 465 the Ombudsman informed the DSS of Article 6(1) of the European Convention of Hu-
man Rights, which stipulates as follows:

“In the determination of his civil rights and obligations...everyone is entitled to a fair and public hear-
ing within a reasonable time by an independent and impartial tribunal established by law”

The relevant section in the Social Security (Employment Injuries Appeal Board) Ordinance (“the Ordi-
nance”) states as follows:

36 (1) “ The case of any claimant for disablement benefit shall be referred by the Director to the Medi-
cal Board for determination of the disablement questions in accordance with the following provisions of
this Part relating to the determination of claims, and if, on that or any subsequent reference, the extent
of the disablement is provisionally assessed, shall again be so referred not later than the end of the pe-
riod taken into account by the provisional assessment.” [emphasis added]

Conclusions & Recommendations

The Minister for Social Affairs is the entity legally responsible for constituting a Medical Appeals Tri-
bunal in accordance with the Ordinance as per s35 (1).

Failure to constitute the Tribunal for the past 2 years was not only an act of maladministration but would
appear to be a breach of Article 6(1)European Convention of Human Rights (as quoted above) as such a

long delay was causing hardship. It also appeared to be in breach of Gibraltar’s own legislation (quoted
above).

It was the opinion of the Ombudsman that the cause and responsibility of these breaches and maladmin-
istration fell squarely on the shoulders of the Minister for Social Affairs.

Recommendations

The Ombudsman recommended that the Medical Appeals Tribunal should be constituted without any
further delay.
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REPORT ON CASE NO 680

Complaint against the Department of Social Security for delay in allocating the complainant a
room at the Devil’s Tower Road Hostel.

The Complaint

Complaint by a resident of the Buena Vista Hostel that fellow residents who had submitted applications
for a transfer to the Devil’s Tower Road hostel had already been transferred whilst he was still waiting.
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The Facts & Allegations

The complainant was a Moroccan worker who lived in the government run workers hostel situated at
Buena Vista (the Buena Vista hostel). Some time in 2001 he and three other colleagues wrote to the de-
partment with responsibility for the hostels (the Department of Social Security or the DSS) asking for a
transfer to the other hostel at Devil’s Tower Road where the living conditions surpassed those at Buena
Vista. His fellow signatories were eventually transferred to the Devil’s Tower hostel but he was not.

On 1 September 2004 he wrote to the DSS once again reapplying for a room at Devil’s Tower Road. He
received a reply on 19 April 2005 informing him that he was next on the list for a room but in order to be
considered for the transfer when one became available he should pay his outstanding arrears for the cur-
rent and previous financial years in respect of his accommodation at the Buena Vista hostel. By way of
reply the complainant explained that he always paid his rent regularly and asked when he could expect to
be transferred. The DSS responded that he continued to accumulate arrears and that if a tenant at Buena
Vista accumulated arrears, this only showed that he had problems paying his rent and would have further
problems in Devil’s Tower where the rent was higher. They explained that rental payments should be
made on a weekly basis on Saturdays at Buena Vista hostel and not on a monthly basis.

In his complaint to the Ombudsman the complainant explained that he worked on Saturday mornings and
it was impossible for him to pay his rent on that day. Furthermore he received his salary on a monthly
basis and he usually paid his rent as soon as he received his wages. As evidence that he paid off any ar-
rears within the month, he gave the Ombudsman a copy of his rent book which showed that arrears were
always paid regularly (Ombudsman’s note: although not strictly on a monthly basis.) He also complained
that he had been told that he would be allocated a room when one became available but he knew that
there were over twenty empty rooms in that hostel. He went on to point out that even though there was a
waiting list, rooms were often allocated to people whose names did not appear in the waiting list. Such
people who were usually ‘well connected’ and would ‘jump the queue’ to be given a room before people
like him who had been waiting for a room for several years.

Comments & Considerations

Before going on to consider the complaint, the Ombudsman decried the DSS’ blatant disregard for the
attention due to his Office and for their persistent failure to respond to his letters. From earliest legal his-
tory the courts have assumed the power to coerce those who obstruct the administration of justice'. Brac-
ton, writing in the middle of the thirteenth century, thought there was “no greater crime than Contempt
and Disobedience, for all persons within the Realm ought to be obedient to the King and within his
peace” 2. When the Gibraltar legislature created the Office of Public Services Ombudsman, in order to
enable him to carry out his responsibilities under the legislation he was entrusted with powers of censure
that have traditionally been intrinsic to courts of law. Under section 25 of the Public Services Ombuds-
man Ordinance 1998 the legislature declares that any person who is guilty of any act or omission in rela-
tion to any investigation being carried out by the Ombudsman, which, if that investigation were a pro-
ceeding in a court of law, would constitute contempt of court, is guilty of an offence.

The Ombudsman first wrote to the DSS on 29 September 2005. Following two reminders he finally re-
ceived a substantive reply on 10 November 2005. On 22 November the Ombudsman wrote once again,
seeking more information. Having received no answer he sent a reminder on 5 December and again on
19 December 2005. In desperation on 20 January 2006 he wrote to the Principal Secretary for Social Af-
fairs reminding him of the fact that section 25 of the Public Services Ombudsman Ordinance made it an
offence to disregard a request for information by the Ombudsman. By 30 January 2006 when he had still
not received a reply he wrote to the Chief Secretary at No 6 Convent Place. A reply was finally received
on 31 January 2006. The Ombudsman wrote to the DSS once again on 10 February 2006, requesting yet
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more information and by 1 March when he had not yet received a reply he wrote informing them yet again
of the powers vested in him by virtue of section 25 of the Ordinance. Had the department failed to reply
within a reasonable period of time, the Ombudsman would have initiated contempt proceedings against the
Principal Secretary for Social Affairs.

Returning to the matter at hand, the Ombudsman accepted that if the accumulated arrears of a Buena Vista
resident showed that the complainant had problems paying rent for his current accommodation then he
should not be moved to Devil’s Tower Road where the monthly outgoings were higher. He expressed the
view however, that the complainant could not really be classified in this category and considered to be a
debtor because although he did not pay his rent punctually on a weekly basis, his rent card which was is-
sued on 1 April 2004, showed that he always paid all of his arrears on a regular basis every four to eight
weeks. Furthermore, he was a labourer who worked a five and a half day week on a building site and was
therefore not available on Saturday mornings when the weekly rent was usually collected. Added to this,
he received his salary on a monthly basis and it was more convenient for him to pay his rent then. It was
true that he could have made representations to the Hostels Manager and made arrangements to pay his
rent monthly instead of weekly, something which he did not do, however, living conditions at Buena Vista
were inferior to those at Devil’s Tower Road and the Ombudsman wondered whether the ‘offence’ of not
paying the rent on time warranted the ‘penalty’ of not being allocated a room in the more comfortable
Devil’s Tower Road hostel.

During the course of his enquiries the Ombudsman visited both Devil’s Tower Road and Buena Vista hos-
tels. At Devil’s Tower Road he verified the allegation that there indeed were empty rooms in that hostel,
which turned out to be eighteen in number. The DSS explained that the empty rooms were used for decant-
ing purposes, when other rooms had to be fumigated, painted etc. They were also kept empty in case they
were needed at short notice for some emergency or other contingencies. When pressed for more details
however, they confirmed that very few requests had been treated as special emergencies requiring immedi-
ate accommodation at the hostels, although there had been some isolated cases. The Ombudsman referred
to the plight of two other complainants with similar grievances to the ones described herein. The first was a
British Citizen of Moroccan origin who explained that he had been forced to vacate the matrimonial home
following his divorce and was now homeless. He had applied for a place in either of the government hos-
tels but had been told that he had to await his turn. He complained that there were many empty beds at
Buena Vista and empty rooms at Devil’s Tower Road which were empty. He also complained that the DSS
allocated beds as they saw fit, even if the person concerned was not in the waiting list or had just arrived in
Gibraltar. The second complainant was a Gibraltarian who had also been left homeless after his divorce
and had applied for a bed in either of the hostels. He was refused an application on the grounds that the
hostels were for foreign workers and not for Gibraltarians. He also referred to a third Moroccan complain-
ant who was homeless and was waiting for a room to become available and pointed out that in the light of
the serious shortage of affordable housing, the decision to keep eighteen bedrooms empty was highly ques-
tionable if not offensive to those who were desperately in need of space they could call their own.

The Ombudsman went on to consider the allegation that rooms in the hostels were often allocated to people
whose names did not appear in the waiting lists. This was a source of discontent to the complainant as well
as to other Moroccans (as pointed out in the preceding paragraph). The DSS explained that on occasions
local companies had to employ foreign labourers at short notice and they often needed accommodation for
these labourers. It was the policy of the Department that in such cases accommodation should be readily
available for them and they would be allocated a room ahead of the person who was next on the waiting
list. The Ombudsman accepted that it was the DSS’ prerogative to prioritise such labourers, and that it was
in the interests of Gibraltar as a whole that lodgings should be readily available for such workers.
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During the course of his enquiries, the complainant told the Ombudsman that the Hostels Manager had
once told him that if it was up to him he would never be moved to Devil’s Tower Road. He alleged that
the Hostels Administration had taken the decision not to transfer him from Buena Vista and that nothing
he did or did not do would change that. These allegations were unsubstantiated and the Ombudsman re-
jected them out of hand however, he did point out that the waiting lists for admissions to the hostels
were not available for public viewing and that the failure of the authorities to make them available was
hardly conducive to confidence in the allocations procedure.

Conclusions & Recommendations

Shortly after the Ombudsman opened his enquiries the complainant was allocated a room at Devil’s
Tower Road. The DSS insisted that this was merely a coincidence and that he was given a room because
one had just become available and he was next on the list. The Ombudsman had no evidence that this
was not the case but then, the complainant had been waiting for a room for years and he could not help
but suspect that his intervention might have well had something to do with the allocation.

The Ombudsman sustained the complaint in full, pointing out that the DSS had acted unfairly towards
the complainant. Expressing the view that those who might be entitled to accommodation in the workers
hostels had a right to transparent and open administration the Ombudsman made the following recom-
mendations:

o the criteria for eligibility to a room in the hostels should be publicised.

e application forms should be readily available with headings in both English and Arabic,

o the waiting list should be available and displayed at both hostels.

For years, the Moroccan community has been a society within a society. Rights that we have long taken
for granted have not been available to them and language and literacy barriers have also acted as a fur-
ther barrier in their advancement within our community. The Ombudsman called on the Department to
open their windows wide and allow the fresh air of transparency and open administration to invigorate
the world of the hostels management.

Recommendations

the criteria for eligibility to a room in the hostels should be publicised,

application forms should be readily available with headings in both English and Arabic,

the waiting list should be available to the general public

References

!. Arlidge, Eady & Smith on Contempt, Third Edition, Sweet & Maxwell 2005.

2 Tractus de Legibus et Consuetudinibus Regni Angliae, 1, 33, iii, 6, xiii, 10 as quoted in Arlidge, Eady
& Smith on Contempt, Third Edition, Sweet & Maxwell 2005, page 1
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REPORT ON CASE NO 692

Complaint against Department of Social Security for the delay in resolving the Complainant’s
case.

The Complaint

The Complainant complained that she wrote to the Department of Social Security (DSS) on 16" Febru-
ary 2004 and again in October of that same year, yet as at November 2005 her case had not been re-
solved.

The Facts & Allegations

The Complainant explained that she had worked for the Prison Service as a casual worker since 1982
but the DSS did not have any social insurance contributions for her from 1982 to 1986. This information
was needed to establish the value of her old age pension.

The Complainant explained that as a result of her first letter to the DSS she was given an appointment to
see them. At the meeting the DSS promised to look at her case and get back to her. The Complainant
alleged that from then on she left a couple of messages at the DSS so that she could have an update, and
on not receiving any further information she decided to write a letter of complaint dated October 2004.

The Complainant further explained that by January 2005, since she had not received a reply, she once
again phoned the DSS, and was once again invited to their office. At the second meeting she was told
they were having difficulty in getting the required information, but that they would keep trying.

The Complainant explained that she had also written to the Income Tax Department for information re-
garding the relevant four years. This department had replied, giving her the annual income over the rele-
vant period. The Complainant explained she shared this information with DSS but still they could not
resolve the problem, they did say that she had to check with her employer.

The Complainant explained that her employers were only able to confirm her start date as all other pay-
roll information was not available to them.

Comments & Considerations

The Ombudsman checked the records held at DSS for social insurance contributions; no contributions
were recorded from 1982 to 1986. The DSS explained to the Ombudsman that although they had a letter
from the Complainant’s employer and from Income Tax confirming she was in employment during
1982 to 1986, they could not calculate old age pension without information on specific weeks and hours
worked, moreover, they needed confirmation that social insurance was paid.

The Ombudsman also checked the payroll records held at HM Prison. The Ombudsman, with the full
co-operation and assistance or HM Prison, was able to establish that payroll records for female casual
workers were held only as far back as 1998. The Superintendent of Prisons was unable to establish
where the payroll records prior to 1998 were.
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The Ombudsman also sought information from the Accountant General as to whether any payroll infor-
mation for the Complainant was available for 1982 to 1986. This was not successful as the Complainant
was paid as part of the payment voucher system, for which records are only kept for six years.

Unlike payment voucher records, payroll and salary records are kept for 40 years. The Accountant Gen-
eral had set out instructions with regard to retention of financial records of Government expenditure, i.e.
Accountant General’s Directive Nol of 2002, chapter 11.1 Destruction of Accounting Records states:

“Personnel and Salary Records which may be required for superannuation purposes.
40 years after the date of last entry”

As the payroll for the Complainant was administered by HM Prison through the payment voucher system
(as apposed to payroll section of the Treasury), the responsibility for keeping the salary/payroll records of
such staff fell upon HM Prison, a responsibility that had not been fulfilled to the detriment of the Com-
plainant. Despite the lack of payroll records it was obvious from the Income Tax records and HM Prison
statement that the Complainant did in fact work at HM Prison as a casual worker from 1982.

HM Prison was legally bound to pay social insurance for the Complainant during 1982 to 1986, for the
weeks that her services had been required. The fact that there was no record of such contributions had left
the Complainant in a difficult situation through no fault of her own. The Ombudsman explained this to
HM Prison, requesting a solution to the Complainant’s situation.

HM Prison assured the Ombudsman that arrangements had been made to establish which days during
1982 to 1986 the Complainant had worked; this information had been passed to DSS who in turn offered
their assistance in resolving the matter.

Conclusions & Recommendations

The full co-operation and assistance of HM Prison enabled the Ombudsman to finally resolve the issue of
the social insurance records. However, it was the opinion of the Ombudsman that failure to keep salary/
payroll records as stated in the above mentioned Accountant General Instructions was an act of maladmin-
istration by HM Prison.

In response to the letters sent to the DSS and numerous phone calls made in an attempt to get a reply the
DSS had invited the Complainant to visit their Department. At both the meetings the Complainant as-
serted that the DSS had said they would get back to her, but they never did. This fell short of good admin-
istrative practise.

They had failed to acknowledge her letters in writing or deal with the apparent discrepancy of contribu-
tions on her behalf. It was the opinion of the Ombudsman that the DSS should have been more pro active
in assisting this complainant.

REPORT ON CASE NO 715

Complaint made against the Department of Social Security for the delay in constituting the new
Medical Appeals Tribunal

The Complaint

The complainant was aggrieved because he had been waiting for the Department of Social Security (DSS)
to evaluate his case for the past three years, but there had been no Medical Appeals Tribunal during this
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time.

The complainant suffered an accident at work in 2000. On 20 September 2002 the Medical Board
awarded the complainant £280 a month disablement pension, to be reviewed in two years. On expiry of
this period the payments stopped and as the Medical Appeals Tribunal (MAT) had been disbanded and
not replaced the complainant’s case could not be re assessed.

On receipt of the complaint the Ombudsman was able to ascertain that although his benefit booklet had
been withdrawn the complaint’s disablement pension would continue at the same rate while waiting for
a new MAT to be constituted.

The DSS confirmed that the MAT had not met since 13 June 2003. The reason given by the DSS had
been that two Royal Naval Hospital medical practitioners on the Medical Appeals Tribunal had been
reluctant to continue on the Tribunal and consequently the Government decided to review the situation.

This issue was thoroughly investigated and reported by the Ombudsman in three previous cases:
In Case No 577 the Ombudsman wrote as follows:

“...the DSS highlighted the fact that MAT had been comprised of staff from the Royal Naval Hospital
(which was independent from government), however, during June 2003 they had informed the DSS that
they would no longer participate in MAT... At the time of writing this report (November 2004) no new
appointees to MAT had been made. The DSS assured the Ombudsman that they were actively trying to
[find replacements]...as soon as practicable, and informed the Ombudsman that they foresaw the new
MAT being set up within the next couple of months”

In case No 465 the Ombudsman informed the DSS of Article 6(1) of the European Convention of Hu-
man Rights, which stipulates as follows:

“In the determination of his civil rights and obligations...everyone is entitled to a fair and public hear-
ing within a reasonable time by an independent and impartial tribunal established by law”

The relevant section in the Social Security (Employment Injuries Appeal Board) Ordinance (“the Ordi-
nance”) states as follows:

36 (1) “ The case of any claimant for disablement benefit shall be referred by the Director to the Medi-
cal Board for determination of the disablement questions in accordance with the following provisions
of this Part relating to the determination of claims, and if, on that or any subsequent reference, the ex-
tent of the disablement is provisionally assessed, shall again be so _referred not later than the end of
the period taken into account by the provisional assessment.” [emphasis added]

The most recent previous case was no. 654, which had been written in the preceding six months. The
case was regarding a complainant that had been waiting for MAT to meet for 3 years without any form
of income. The Ombudsman stated in report no 654:

The Minister for Social Affairs is the entity legally responsible for constituting a Medical Appeals Tri-
bunal in accordance with the Ordinance as per s35 (1).and s36(1)
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Failure to constitute the Tribunal for the past 2 years (now 3 years) was not only an act of maladminis-
tration but would appear to be a breach of Article 6(1)European Convention of Human Rights (as quoted
above) as such a long delay was causing hardship . It also appeared to be in breach of Gibraltar’s own
legislation (quoted above).

The DSS informed the Ombudsman that a new MAT had been finally constituted in June 2006, and
planned their first meeting on 17 July 2006. They further reassured the Ombudsman that the delay of
three years had been beyond their control and that every effort had been made by the DSS to resolve the
issue within an acceptable period of time.

Conclusions

The Ombudsman was of the opinion that DSS had been in serious breach of Gibraltar legislation and
possibly article 6(1) European Convention of Human Rights, causing serious hardship to people that had
been incapacitated due to an accident at work.

The Ombudsman noted that the effect of this breach had been made worse by the fact that Moroccan Na-
tionals were unable to rely on Social Assistance as a safety net in times of great hardship.

The Ombudsman further noted that it was a great relief to those concerned in all four cases that the Tri-
bunal would finally meet after a three year gap.
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REPORT ON CASE NO 716

Complaint made against Department of Social Security for denying the Complainant Unemploy-
ment Benefit which she believed she was entitled to.

The Complaint

The Complainant complained that the Department of Social Security (“the Department”) had denied her
unemployment benefit which she believed she was entitled to.

The Complainant explained that she was a Casual Prison Officer, required to work only when there were
female prisoners detained in the prison. This sometimes meant that she was not required to work for long
periods and during one of these periods (12 October 2005) she applied to the Department for unemploy-
ment benefit.

On the 18 October 2005 the Department wrote to the Complainant explaining that her claim had been
disallowed because she had not met the prescribed conditions in accordance with Regulation 3(3) of the
Unemployment Benefit Regulations 1955.08.04-2. This regulation stipulates that in order to qualify for
unemployment benefit the claimant must have either paid 30 weeks of social insurance contributions
within the preceding 52 weeks of the claim, or have a yearly average of 30 weeks of contributions since
beginning employment from the age of 20 years.

When the Complainant approached the Ombudsman regarding the reply she had received the Ombuds-
man advised her that she should follow the Departments advice on how to appeal a decision if she was of
the belief the decision was wrong. The Ombudsman did not take up the complaint at this stage and cate-
gorised it as a complaint where “relevant avenues not exhausted”.
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The Complainant wrote to the Department appealing the decision on 2 December 2005. By the 8 Feb-
ruary the Complainant had not received a written reply to her letter of 2 December and therefore re-
turned to the Ombudsman for assistance. The Ombudsman wrote to the Department requesting that
they provide an acknowledgement or reply to the Complainant’s letter.

An immediate reply was received by the Ombudsman from the Department expressing their surprise
that the Ombudsman had written asking for them to reply to the Complainant’s letter. They explained
that the Complainant had been in contact with them by telephone and in person and therefore they be-
lieved she was fully aware of what they were doing to comply with her appeal letter.

Two further exchanges of written communications between the Department and the Ombudsman took
place before the Department finally wrote to the Complainant acknowledging her complaint and ex-
plaining the processes of their investigation to the appeal.

A few weeks later the Department provided the Complainant with a substantive reply to her appeal,
which resulted in her not being successful on her claim.

Conclusions

The Ombudsman explained that this complaint had fallen within his jurisdiction because the Depart-
ment had failed to reply in writing to a letter of appeal for nearly 4 months, not because the Depart-
ment had declined a claim of unemployment benefit. In fact the Departments procedure in responding
to the initial claim was an example of good administrative practice, it was the response to the appeal
that had been bad administration and warranted the Ombudsman’s investigation.

The exchanges of communication between the Department and the Ombudsman had highlighted the
reasons behind the Department possibly falling foul of the rules of good administration. The Depart-
ment had expressed the opinion that because the Complainant had phoned them and visited their
premises to seek a response to her appeal it was therefore not necessary to write acknowledging or ex-
plain the appeal process. Apart from the obvious etiquette of communication, the reason that not re-
plying in writing is deemed to be a form of maladministration is because by not confirming the receipt
or process of the appeal the Department is causing unnecessary uncertainty for the Complainant which
very often leads to misunderstandings. The Complainant had phoned and visited the Department pre-
cisely because she had not had a response and it was not correct for the Department to then use these
phone calls and visits as a reason for not providing a written reply for 4 months.

The Ombudsman decided to sustain this complaint for the reasons given in the previous paragraph and
recommended that all written communications made to the Department should be afforded the cour-
tesy of a written acknowledgement and reply.

Recommendations

The Ombudsman recommended that all written communications made to the Department should be
afforded the courtesy of a written acknowledgement and reply.
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REPORT ON CASE NO 725

Complaint made against the Department of Social Security for refusing to accept the Complainant’s
application for a room in one of the Gibraltar Government hostels.

The Complaint

The complainant, a Moroccan worker explained to the Ombudsman that he would shortly become home-
less and needed a room in one of the hostels. He complained that he had been told by the Hostels Manager
that he had to bring in a letter from his employer to substantiate that he had paid three years of Social In-
surance payments. He claimed that this demand was unreasonable.

In response to the Ombudsman’s enquiries, the Department of Social Security which is responsible for the
administration of the hostels, explained that there appeared to have been a misunderstanding between the
complainant and the Hostels Manager. The main requirement needed from an applicant for a room in the
hostels was a letter from his present employer stating that he was in employment. The DSS explained that
the main criteria for eligibility to a room in either of the hostels were that the applicant should be in local
employment and he must not have previously accepted the repatriation package to Morocco. The Ombuds-
man was informed that an application form would shortly be introduced which would have to be filled in
by the applicant in order to be considered for a room at one of the hostels. At the time of writing the appli-
cation form had already been introduced.

Conclusions

The Ombudsman could not sustain the complaint, pointing out that the complaint was the result of a mis-
understanding. He went on to say that even if this had not been the case and the DSS had in fact demanded
that the complainant be up to date with his social insurance payments before he applied for a room. It was
their right as a government department, to require applicants for hostel accommodation to be up to date
with their financial dues to society.

The Ombudsman welcomed the introduction of the application form as a positive step. Noting that the ap-
plications expired after one year he pointed out that although he understood that the reason for this policy
was to ensure that the lists were constantly up to date, he was of the view that unless applicants were re-
minded to renew their applications on a yearly basis, many of them would fail to record the anniversary
date with the result that the application would be cancelled and unknown to the applicant, he would be re-
moved from the list. To avoid this scenario from taking place, the Ombudsman recommended that:

1. the Hostel’s Administration should write to all applicants close to their anniversary date, reminding
them that their application was about to expire and informing them that they should submit a new
application,

2. the reminder letter should be sent by registered mail to ensure receipt by the applicant, and

3. the ‘expiry after one year’ warning printed in the application form should also appear in Arabic.

Update

The DSS accepted the first two recommendations, informing the Ombudsman that they would be imple-
mented forthwith. As regards the third recommendation the DSS explained that to print a warning in Ara-
bic was not possible given that our official language was English. The Ombudsman rejected this explana-
tion, pointing out that in Complaint Number 417 (C/S 417 Public Services Ombudsman Annual Report
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2003, P121) two Spanish frontier workers complained that they had not claimed maternity grant on the birth
of their children because there DSS had no information in the Spanish language and they had not known
that such a grant existed. In that case during the course of his enquiries, the Ombudsman was informed by
the Local Government Ombudsman’s office in the UK that both government departments and local authori-
ties, in areas of the UK which had sizeable ethnic minority communities, tried to make a large part of their
information available in minority languages. For example, the Department for Work and Pensions made
their most commonly requested leaflets available in nine other languages. This is thought to be good prac-
tice and a way of trying to make sure that all citizens have a way of finding out more about the services
available to them. The Ombudsman repeated his recommendation set out above that the ‘expiry after one
year’ warning printed in the application form should also appear in Arabic.
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REPORT ON CASE NO 735

Complaint against the Department of Social Security (“the Department”) for not paying the Com-
plainant outstanding pension prior to a certain cut-off date.

1. The Complaint

Complaint against the Department that the Complainant had only been given 6 months of pension back-
dated, out of 22 months pension outstanding even though he was ill and could not travel to Gibraltar to col-
lect it.

2. The Allegations

The Complainant had been receiving an old age pension since 2000. He travelled from Morocco to Gibral-
tar to collect his pension, the last time being on 25 July 2004. He then became ill as a result of an accident
and had to visit doctors both in Morocco and Spain. He returned to Gibraltar to collect his pension in May
2006 and complained to us that he had only been given 6 months of pension backdated, out of the 22
months pension outstanding to him.

3. The Investigation

As a result of the Complaint the Ombudsman corresponded with the Department to ascertain their com-
ments.

The Department replied within 7 days (an appropriate time scale for this type of Complaint) and informed
the Ombudsman as follows:

“Mr ............ had last collected his old age pension on 26 July 2004. When he came to our offices on 2
May 2006 he had 21 months pension outstanding to him. Under current legislation pension payments are
forfeited if they are not collected within a period of 12 months.

Therefore, on 2 May 2006 Mr ............ was paid arrears for the period May 2005 to April 2006 i.e. 12
months pension and he forfeited payments for the period August 2004 to April 2005 i.e. 9 months pension.”
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4. The Law

The pertinent legislation was ascertained to be the Social Security (Open Long-Term Benefits)(Claims
and Payments) Regulations 1997, regulation 13 of which deals with Extinction of right to payment of
benefit and states “13. The right to any sum payable by way of benefit shall be extinguished if payment
of the sum is not obtained within the period of twelve months following the date on which the payment
becomes due.”

The Investigation (Continued)

A visit to the Department was arranged and the Complaint was discussed and copies of documents were
provided by the Department both specific to the Complainant as well as of general application in relation
to the collection of Old Age Pension payment as follows:

1. The award letter from the Department to the Complainant dated 26 July 2001 informing him of
his entitlement to old age pension, which ends by stating “Payments must be cashed within the
period of twelve months of their due date after which the right to payment is extinguished abso-
lutely.”

2. The Instructions included in the Pensions Order Book the first one of which reads as follows:
“IMPORTANT 1. An order may be cashed at any time after the due date but within the period
of 12 months when it loses its value.”

3. The Payment Slip on the face of which is written “On production of this book the payee is enti-
tled to receive the above sum within 12 months of the due date.”

4. The Complainant on 3 May 2006 made arrangements with the Department for future pension pay-
ments to be made to him via Banque Populaire.

5. Comments and Considerations

From the above investigation the Ombudsman concluded that there had been no maladministration and
that the Complainant had not only had sufficient, but ample notification of the 12 months time limit in
which to collect payments.

The Ombudsman was however greatly concerned by the fact that Old Age Pension payments which the
Complainant became entitled to as of right as a result of his contributions during his working life were
subject to any and indeed an arbitrary cut off point for collection of 12 months.

6. Recommendations and/or Suggestions

The Ombudsman suggested that due consideration be given to implementing the necessary and appropri-

ate amendments to regulation 13 to ensure that in future pensioners do not lose out on their rightful enti-
tlement.
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REPORT ON CASE NO 628

Complaint against the Traffic Commission for refusing to grant the complainant a disability
disc.

The Complaint

Complaint against the Traffic Commission for having refused the Complainant’s application for a dis-
abled parking disc (“Disk’) without having given it proper consideration and for basing their decision
on criteria which the Complainant alleged was inappropriate.

The Allegations

The Complainant was a disabled lady who lived outside the town area. Since it is extremely hard to
find a parking space within the town area and not having a Disc, she was forced to park her car a con-
siderable distance from her business in the city centre, a predicament which magnified her mobility
problem and increased the risk of her falling over.

In October 2004, in the knowledge that there was a disabled parking bay opposite her business and
that the possibility of parking there would ease the pressure of her daily journey to work, she applied
to the Traffic Commission for a Disc but her application was refused on the grounds that her disability
did not meet the ‘very severe criterion’ set by the Commission.

Desirous to know why her disability did not meet the said criterion the Complainant wrote to the
Commission requesting information as to the nature of the criterion and why she had failed to meet it.
In their reply the Commission explained that being desirous of operating as fair a regime as possible
and at the same time ensure the Disabled Parking Scheme was not over burdened and thereby effec-
tively rendered useless for the very purposes for which it was conceived, they found assistance in the
procedure followed in Northern Ireland which, in as far as applicant drivers were concerned, was de-
signed to allow individuals with severe walking disabilities to park close to places they wished to visit.
Specifically, the Regulation had in mind those who would otherwise be unable to visit shops public
buildings or other places. In the circumstances the walking disability had to be considerable.

Initially when assessing matters, the Commission had enjoyed the benefit of the advice of the St. Ber-
nard's Hospital Occupational Therapist. However, following the withdrawal of those services the
Commission adopted the current practice, whereby:

a. the applicant’s General Practitioner was requested to complete a questionnaire form which
sought to elicit information on the nature and extent of the disability, in order to assist the Commis-
sion in its deliberations.

b. they availed themselves of the information available on the internet in respect of the specific
ailments or conditions, which were the subject matter of the application, and

c. because Gibraltar was a small place, in respect of which a large number of matters were public
knowledge, the Commission took note of any relevant matters which were in the public domain and
therefore of public knowledge, in respect of a particular applicant and his or her ailment, as it affected
his or her professional and/or social activities, etc.
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In respect of parts (a) and (b) the Commission pointed out that from the form that her doctor had completed
it appeared that she was suffering from congenital myopathy which affected her ability to walk; she required
a walking aid and could walk fifty to one hundred 100 metres but she fell over periodically. The ailment was
permanent. Research through the internet confirmed the above, in that it indicated that her condition affected
the muscles, with sufferers prone to falling over.

In respect of part (c) the Commission noted that it had been brought to their attention that notwithstanding
the Complainant’s ailment she was nevertheless, in fact, able to spend considerable periods of time in her
business where she was seen by a great number of people attending to her clients, either at the till or up and
down the shop. It had also been mentioned to them that she was also seen on occasions carrying cardboard
boxes in the street to a waiting van.

Having considered matters the Commission came to the conclusion that bearing in mind all of the above and
whilst sympathising with her predicament, it did not, in its discretion, think that the Complainant’s tolerance
to walking was “unduly restrictive” and that her disability was sufficiently severe as to specifically warrant
the granting of a Disc, with the rights which it carried to use a disabled bay. The sum total of her disability
would seem to be “the possibility of falling over and the need for a walking stick.” consequently it had no
option but to decline her request.

The Complainant took offence at this letter, objecting to its tone and content. She pointed out that they
“glossed over” her periodic falls, their use of italics and quotation marks were insulting and had caused her
great distress as had the unfounded allegation of carrying boxes in the street. The Complainant also objected
to the Commission’s use of the internet for information on her ailment and for relying on “unsubstantiated
hearsay” as opposed to basing their decision on medical advice or on the physiotherapist’s report submitted
by her in support of her application. “The congenital myopathy is only the first part of my disability” said the
Complainant “and in fact the periodical falls (which you choose to conveniently gloss over) have caused a
great decrease in my mobility as had an incident when my leg was "run over” by a van, twice.” The Com-
plainant went on to express her willingness to submit herself to an examination by a medical practitioner of
their choosing.

By letter dated 20 May 2004 the Commission rejected that it had “glossed over” the Complainant’s periodic
falls, pointing out that they had not been aware of the “running over” incidents. Furthermore the Physio-
therapist’s report had only been submitted by her after they had come to the decision not to award her the
Disc but in any case, having further discussed the matter they were of the view that if the Complainant was
unhappy with their decision, the proper course of action should have been by way of appeal, as per the Traf-
fic Ordinance. Moreover, having revisited matters, they remained of the view that she could not be said to
suffer from ‘severe walking difficulties’ as to warrant the grant of a Disc nevertheless, they were prepared to
reconsider matters once again and in the light of the additional evidence she had presented and should she so
wish, they would arrange that she be examined by a Doctor or Physiotherapist appointed by the Commission
and at its expense. However, “Department of Transport personnel” had “expressed doubts” as to her ability
to drive safely and accordingly requested that any medical examination should also consider whether or not
she was in a fit and proper state to drive and should retain her licence and, if so, whether any special condi-
tions should be attached to it, with a view of ensuring the safety of the general public. “I leave it with you”
concluded the Commission “and look forward to hearing from you at your convenience.”

The Ombudsman expressed his concern to the Minister with responsibility for traffic matters at the manner
in which the Commission had written to the Complainant, did they mean that the Commission would take
steps to ensure that her medical condition did not endanger the public when she was driving or did it mean
that the Commission would so act if she persisted in seeking a Disc? The Minister passed his letter to the De-
partment of Transport’s Chief Technical Officer for his attention. The Chief Technical Officer went on to
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point out to the Ombudsman that the Traffic Commission was an independent body which was at liberty
to undertake its business in whatever way it saw fit, albeit having due regard to the Ordinance and in a fit
and proper manner befitting such a body. He explained that the Commission had expressed concern at
the Complainant’s possible inability to drive safely and in view of such concerns, “the matter was raised
with the Department of Transport”. In response to the Ombudsman’s request for copies of the relevant
correspondence between the Department of Transport and the Commission, the Chief Technical Officer
clarified that there was no official notification from the Commission to the Department of Transport.
Rather, in response to his own enquiry within his department, an employee of the Department of Trans-
port who also happened to hold a senior position within the Commission had raised the matter. The Chief
Technical Officer went on to express his concern at this situation as it could lead to a conflict of interest
between the workings of the Commission and those of the department. Subsequently an officer holding a
position that could not give rise to the possibility of a conflict of interest was appointed secretary to the
Traffic Commission.

In the meantime, the Complainant at the request of the Department of Transport (Ombudsman’s note: not
the Commission) agreed to undergo a medical examination and in her report the medical practitioner who
examined her concluded that from a physical and medical point of view she was capable of driving a ve-
hicle. She did however have difficulty in walking with security on unfamiliar or uneven ground and she
relied on her coordination to counterbalance the effects of her disability.

The Commission considered the medical report and once again rejected the application for a Disc, be-
cause she could walk for more than 100 metres without assistance and she was able to climb more than
five steps. Not satisfied with this decision the Complainant appealed to the Minister with responsibility
for transport who did not accept the Commission’s recommendation and granted her the coveted Disc.
(Ombudsman’s note: The Traffic Commission is established by section 77 of the Traffic Ordinance 2005.
Section 77(5) determines that the Commission regulates its own procedures and section 78 sets out inter
alia that its role is to advise the Government on matters affecting traffic. The Minister with responsibility
for traffic may decide not to adopt the Commission’s advice, which is what ultimately happened in this
case.)

Comments & Consideration

The Ombudsman commenced his enquiries by pointing out that the Traffic Commission is made of vol-
untary members who give up of their free time and put in a lot of hard work for the benefit of the general
public. He made it clear from the outset that the matter under consideration was not the merits of the
Commission’s decision not to grant the Complainant a Disc. The issue was, ‘did the Commission deal
with the application in the proper manner and was the criteria with which it evaluated the application
fair and just’.

At the first instance the Commission relied on the questionnaire form that was filled in by the applicant’s
GP as part of the application process. The form asked the doctor to say whether the disability was perma-
nent, temporary, or intermittent, whether the applicant needed the use of a wheelchair or walking aid, and
what distance could the applicant walk without stopping, suffering severe discomfort or without help
from another person. The Ombudsman wondered whether this was the most effective method of evaluat-
ing the application. Judging from the fact that in addition to the form the Commission had also relied on
information available on the internet and that they also took note of any relevant matters which were of
“public knowledge” it seemed that it was not.

The Ombudsman expressed extremely strong views at the manner in which the Commission had dealt
with the Complainant’s application. The severity of a person’s disability and whether it is ‘unduly restric-

tive’ to use the Commission’s own words, is a medical matter to be determined by a medical practitioner,
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and to make such a decision based on their own internet research and on matters which are “in the public
domain”, that is to say, hearsay, was not appropriate.

The Ombudsman went on to express his concern at the lack of sensitivity that came through in the Com-
mission’s letters dated 11 March 2004 and 20 May 2004 to the Complainant.

Conclusions & Recommendations

The Ombudsman sustained the complaint expressing grave concern at the procedures in place to evaluate
applications for a disabled parking disc. As pointed out above, the severity of a person’s disability is a
medical matter to be determined by a medical practitioner and to make such a decision based on the
internet research of individual Commission members and on hearsay was unacceptable.

The Ombudsman also expressed his concern at the ambiguous ending of the Traffic Commission’s letter
to the Complainant dated 20 May 2004 and as to whether it meant that the Commission would take steps
to ensure that the Complainant’s medical condition did not endanger the public when she was driving or
that the Commission would so act if she persisted in seeking a disc. He was confident that the latter was
not their intention as there was no doubt that the Commission had always acted in good faith; however
the lack of sensitivity in parts of their letters to the Complainant was worrying.

The Ombudsman recommended that the procedures for evaluating such applications be reviewed so that
in conjunction with the questionnaire form that was at that time required, applicants should also be asked
where relevant, to provide a physiotherapist’s report setting out the cause and extent of their disability.
This would make the process fairer and more transparent.

Recommendations

The Ombudsman recommended that the procedure for evaluating applications for a disability disc be re-
viewed.

Update:

The Ombudsman was informed that the Traffic Commission was uncomfortable in having to decide on
applications for permits, such as that lodged by Mrs Warwick, as it felt it required technical input that
was not always available to the Commission, and there were policy issues sometimes involved that re-
quired guidance from the Government. This potentially led to delays in dealing with applications. The
Commission was therefore encouraged by the decision of the Government that it should have an advisory
role in tendering advice to the Minister in respect of applications for a Disabled Person’s Disc. The new
system is also more beneficial for applicants in that the Minister is able to dispose of an application more
speedily, as the decision is that of the Government.

It is unlikely that the circumstances encountered by the complainant will recur in the future, as a result of
the change in the role of the Traffic Commission.
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