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CASE NOT SUSTAINED
RECOMMENDATION MADE

CS/768

COMPLAINT AGAINST AQUAGIB LIMITED (“AQUAGIB”) ARISING FROM
THE COMPLAINANT HAVING RECEIVED HIGH WATER BILLS IN EXCESS OF
£100 PER MONTH WHILST RESIDING AT AN APARTMENT IN GIBRALTAR

COMPLAINT

The Complainant and her husband had been living in an apartment in Gibraltar since their
arrival in January 2007. They had been in communication with AquaGib since April 2007 in
relation to what they considered were extraordinarily high water bills in excess of £100 per

month from January 2007 onwards.

The Complainant first spoke to AquaGib around April 2007 and AquaGib sent one of their
employees to check the water meter when the Complainant was advised that there was no

leak and the meter was not faulty.

The Complainant complained again to AquaGib and a Superintendent visited the apartment
and suggested that all the taps in the apartment needed replacing as they were very slightly
leaking.

The Complainant replaced all the taps around the middle of July 2007 but thought that this
had made no difference whatsoever. She had had a bath on the 23 July 2007 and on checking
the meter and calculating the units with the costs AquaGib had provided her with, her bath
had cost £1.04. This meant that both her and her husband having one bath each day would

cost over £60 per month.
Following on from the above, the Complainant not being happy with what she considered to

be extremely high water bills came to see the Ombudsman at the beginning of August 2007

with her complaint.
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INVESTIGATION

(a) Visit to the Department

A visit to the Department was arranged for the 7 September 2007 where the complaint was
discussed and documents in AquaGib’s records systems were viewed. Copies of these

documents were requested and provided by AquaGib.

In particular the Ombudsman was very interested in the reports of tests for leaks carried out
by AquaGib on 21 March 2007 and 17 April 2007 which resulted in no leaks being detected.

(b) Ombudsman’s Correspondence with the Department

Subsequently the Ombudsman wrote to AquaGib on the 5 October 2007 confirming the

complaint and requesting their comments.

Additionally, he referred to the above mentioned reports of tests for leaks carried out by

AquaGib and went on to request the following information for consideration:

"l A detailed explanation of all the steps and procedures involved in carrying

out the two above mentioned tests.

2. Whether these tests were carried out at the request of the Complainant or by

AquaGib of its own initiative.

3. Whether any other tests were carried out and if so, confirm if done at the
request of the Complainant or otherwise. If there were other tests, again
provide a detailed explanation of all the steps and procedures involved in

carrying out these tests.
4. Confirm all the tests that are available to check water meters where there are
queries that water bills are too high, as well as the cost to the consumer if

any.

5. If there are tests, other than the two above mentioned tests which were
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carried out, please explain if, when and by whom the availability of

these additional tests were explained to the Complainant.”

AquaGib replied within 2 weeks by way of a letter dated 17 October 2007, received
19 October 2007 (An appropriate time scale for this type of Complaint. The
Ombudsman expects substantive replies no later than 2 to 3 weeks from the date of
his letter).

AquaGib in their letter to the Ombudsman included a table produced from their
records appertaining to the account in question, covering the months January to
September 2007 (which is reproduced below).

Month (2007) Number of Number of | Value of Bill
Primary Units Secondary Units (including
standing charge
- - of £3.00)
| January 45 | 75 £51.45
February 45 l69* | £10033
| March . 169 | £10033
April [ 45 209 - E121.13
May ;_____ 45 142 £86.29 |
| June _ ; 45 1 146 £88.37
Chuly i 45 104 £66.53
August ' 45 Il 196 I £11437 |
| September 45 L e 8 #4001 |

*(Readings taken 16.01.07 = 263
Readings taken 12.02.07 = 477 Consumption = 214
Readings taken 13.03.07 = 691 Consumption = 214)

AquaGib in their letter went on to explain that on the 13 March the meter reader
recorded a high consumption that was checked by the Metering Superintendent on the
16 March. At AquaGib's initiative a "Test for Leakage" was undertaken on site,
which resulted in no leaks being detected. The test consisted of checking that there
was no movement on the meter dials (This would mean there is no water passing

through the meter). The Complainant was not present.

Their letter further explained that on the 16 April the Complainant called in at
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AquaGib and a meeting at the premises took place on the 17th at which a "Test for
Leakage" took place in the presence of the Complainant who agreed that there was no leak
indicated and signed off the form. This test required that all water supplies, i.e. taps,
appliances etc, were turned off. The meter was read at the start of the test and a second
reading was taken 15 minutes later. In this particular case the meter readings were

identical indicating no loss of water.

AquaGib then explained that an e-mail was received from the Complainant on the 23
April and another site visit was arranged. This visit confirmed that there were two taps
leaking in the Complainant's premises. There was no test carried out but it was determined

that there was leak on the taps.

AquaGib continued their letter by stating that it was their experience that water meters
rather than over read when faulty tended to under read as it was usually some foreign
matter that interfered with the mechanism slowing it down or in the worst case seizing it
up. Their view, having investigated the matter on site three times, was that the existing
meter was reading correctly and that there had been a high consumption of water in the
premises. In support of their view they referred to the reduced consumption for September
2007.

Their letter to the Ombudsman went on to explain the facility available to consumers to
have their meter removed and tested on AquaGib’s test rig or sent to the manufacturer.
This would cost the consumer £20.00, which if the meter proved to be faulty would be

refunded.

AquaGib’s letter ended with an open invitation to contact their Customer Service and

Finance Manager should further information by required.

CONCLUSION

From the above investigation the Ombudsman concluded that there had been no
maladministration and that it appeared that AquaGib had taken the proper and necessary

administrative steps within an appropriate time-frame.

The Ombudsman was pleased to note that the Department operated a system which
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resulted in a “Test for Leakage” at AquaGib’s initiative being undertaken on site as a result

of the Complainant’s meter recording a high consumption.

RECOMMENDATION

The Ombudsman recommended that the proactive approach demonstrated above by
AquaGib’s Own Initiative Test for Leakage, should be extended and persons querying high
water bills be informed in writing of the various tests available in this regard, including the
facility available to consumers to have their meter removed and tested on AquaGib’s test

rig or sent to the manufacturer at a cost of £20 refundable should the meter prove faulty.

CASE NOT SUSTAINED

E2162

COMPLAINT AGAINST AQUAGIB AND THE OFFICE OF THE CHIEF
MINISTER (NO 6) FOR NOT ALLOWING A DISCOUNT FOR POTABLE WATER
BECAUSE SALT WATER WAS NOT AVAILABLE, YET A NEIGHBOUR
ALLEGEDLY RECEIVED THE DISCOUNT.

ALSO FOR NO.6 NOT HAVING REPLIED TO AN EMAIL SENT ON 29 MARCH
2007, DESPITE BEING SENT REMINDERS.

BACKGROUND

The complainant explained to the Ombudsman that he had recently purchased an ex
Ministry of Defence (MOD) property from the Government of Gibraltar (GOG). There was
no salt water supply to the property which meant potable water had to be used instead for
the toilet facilities. He further explained that he had been informed by his neighbour that he

was in receipt of a discount because there was no salt water supply to his property.
The complainant submitted to the Ombudsman copies of correspondence with both

AquaGib and No6 in regard to securing discount on his potable water bill. AquaGib had

replied to the various emails explaining that they were not aware of any discounts. No6 had
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not replied for 12 weeks.

INVESTIGATION

The Ombudsman wrote to both AquaGib and No6 for their comments.

After meeting with No 6 the Ombudsman was satisfied that no discounts had been agreed
with the complainant’s neighbour for use of potable water in the absence of salt water,
furthermore, officials from No 6 had been actively resolving the issue of salt water supply

to both the complainant and his neighbour.

AquaGib informed the Ombudsman that the complainant and his neighbour were not
customers of theirs. In fact they received their supply from the MOD as part of the Lands
Agreement 2004 (an agreement established between the MOD and GOG for the hand over
to GOG of MOD property). The relevant clause in this agreement was clause 10:

'10. MOD will continue to supply existing non-entitled consumers of water,
electricity and sewage services in existing developments until such time as the
civilian Gibraltar utility providers develop their own infrastructure to supply such
locations. Any request to supply new developments is subject to MOD being the
only accessible service provider and having spare capacity. Any request which
would require MOD to acquire additional capacity will be at the expense of the
consumer. GOG (Government of Gibraltar) agrees to use its best endeavours to
facilitate co-operation between MOD and the Gibraltar utilities providers to ensure
that each can meet its commitments to supply and maintain electricity, water and

sewerage services’
AquaGib further explained that the complainant would be a customer of MOD for the
purposes of his water supply until such a time that new supplies could be installed under
ss106 and 107 of the Public Health Act. This they believed would be completed by
October 2007.

CONCLUSION

The Ombudsman was satisfied that there were no apparent advantages in regard to

discounts of potable water to the complainant’s neighbour.
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Given the overlap between different government departments and other entities the
Ombudsman agreed to communicate the results of his investigation and deemed this to be a

sufficient reply to the emails the complainant had sent.
The Ombudsman communicated the above in a letter to the complainant concluding:

‘The Ombudsman would like to thank you for bringing your complaint to his
attention and trusts that the above goes some way to alleviating your concerns in
regard to the fairness of arrangements for temporary supply of utilities. You have
mentioned that you had not been made aware of these arrangements during the
conveyance of your property, given that this was a transaction completed by your

lawyer, it would seem your concerns would be best communicated to him.’
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CASE SUSTAINED

CS/750

COMPLAINT AGAINST THE BUILDING AND WORKS DEPARTMENT FOR
THE DELAY IN REPAIRING AN ACCESS BRIDGE AND THE DELAY IN
RECEIVING UPDATES ON PLANNED START DATES

COMPLAINT

The complainant was aggrieved that an access bridge she shared with her neighbour was in
an unsafe condition, yet Buildings and Works (B&W) had not made the necessary repairs.

The complainant explained that she had reported the matter to B&W in mid 2005 and an

assessment was carried out by them soon after, however no work had commenced.

INVESTIGATION

In November 2005 the complainant wrote to B&W expressing her concern that work had
still not started on the bridge despite the health and safety risks to those that used it for
access to their home (including her young 3 year old son). The complainant also questioned
their decision to begin works on her neighbour’s roof before addressing the access bridge.
She explained in the letter that she had been informed by staff from B&W that temporary
scaffolding would be placed to support the bridge whilst issues surrounding the method of
repair were addressed. The complainant did not understand why, if the scaffolding was

placed around the bridge, permanent repairs could not be made.

The complainant explained that B&W staff had informed her that her neighbour was
objecting to repairs that would put the bridge back to its original state i.e. wooden structure
and finish. The neighbour had apparently cemented the wooden bridge and fixed tiles to its
wooden surface, this had exacerbated the rotting timbers as rainwater was now being
retained between the cement and the original wooden surface. The complainant clearly
expressed in her letter to B&W her objection that her neighbour was the main cause of the
delay to the repair of the bridge because she was protecting her interests in the tiles that she
had laid, when it was probably those very tiles that had caused the bridge to give way under
the weight. This objection was further compounded by the fact that B&W had decided to

repair her neighbour’s roof before repairing the bridge.
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The B&W reply to the complainant’s letter explained that her request for works would be
investigated and they would contact her when they had further information available. They

also offered for her to contact them if she required any further information.

The complainant explained that over the following 3 months she had attempted to contact
B&W by telephone to get information as to when works would start. She had phoned 9
different phone numbers for B&W yet no one had been able to update her.

On the advice of the Ombudsman the complainant wrote again in February 2006 to B&W.
This was subsequent to an inspection of the bridge by B&W staff, who had advised her
that the bridge could not be repaired but would need replacing, a report was made, but still

no start date.

B&W replied to the complainant’s letter stating work was expected to begin no later that
April 2006 and that they had encountered problems with the proposed replacement design
and the impact it would have to the neighbour. However, they also pointed out that
although they would do everything possible to meet this target date, it was in fact
competing with other priority work which may cause the start date to slip if other more

urgent unforeseen work arose.

The work was not started in April 2006 and in October 2006 the Ombudsman wrote to
B&W for an update. They replied explaining that the delay had been initially caused by the
neighbour objecting to the Ministry for Housing of the repair technique that had been
proposed. The neighbour had continued to complain and had been adamant that they would
not allow B&W to undertake the work. This said, B&W also explained that the industrial
action over the previous 6 months had prevented them from starting the work anyway. All

programmed work needed to be re scheduled.

In December 2006 the Ombudsman wrote again to B&W requesting an update. Their reply
explained that they had been in touch with the complainant to inform her work would be

commencing early in the following year.
In January 2007 the Ombudsman wrote again to B&W as work had still not commenced

and no further communications had been received by the complainant. The reply explained

that the work had been assigned to the depot, implying the work would start imminently.
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In February 2007 B&W contacted the Ombudsman by telephone explaining that due to the
considerable backlog created by the industrial action, works were expected to commence
much later that year and that they still envisaged problems with the neighbour. The
Ombudsman asked that this information be communicated to the complainant in writing.
However, by March 2007 the complainant had not received such a letter. The Ombudsman
communicated this to B&W in a letter, who subsequently wrote to the complainant and
explained that they had been forced to put the work on the bridge in abeyance due to other

priorities.

At the time of writing the report June 2007 work had still not commenced, effectively there

had been a delay of 2 years, so far.

CONCLUSION

The Ombudsman fully sympathised with this complainant in that for 2 years they had been
given 2 start dates that had come and gone, for works that seemed of a high priority.
Despite being invited by B&W to contact them to obtain information they had experienced

difficulties so much so that they had resorted to the Ombudsman for assistance.

The Ombudsman was not in a position to comment on the prioritisation of work, he left
that to the professionals within B&W, they were aware of the resources available to them
and the various obligations to maintain government housing stock. Nor was the
Ombudsman’s purpose to apply pressure to government departments in favour of a

particular complainant.

The Ombudsman’s concern was of keeping complainants updated, supplying them with

reliable information, having access to someone who knew what was happening.

This complaint had clearly highlighted how difficult it could be for a tenant to obtain
information regarding outstanding works, how promises were made, possibly with good
intentions, yet not followed up. How un-cooperative neighbours can influence essential

works. This put into question the management of the backlog by B&W.
The Ombudsman had noted that the experience of this complainant was not uncommon

based on the complaints received in his office. In fact it had concerned the Ombudsman

that complainants were increasingly relying on the Ombudsman to secure some
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information from B&W on outstanding work because they had not been able to do so

themselves.

Mindful of his desire not to attempt to influence the decisions regarding prioritisation of
works, the Ombudsman shared his concerns with B&W and sought details on how
outstanding works were being managed and how available this information was to others

within the Department that would receive enquiries from tenants with outstanding work.

Analysis of management of outstanding work

B&W explained to the Ombudsman that the recent industrial action had caused a
considerable backlog. In April 2007 there were roughly 3600 reports waiting to be
estimated (this figure is double the normal amount) and 2200 waiting to be completed.
Given that there were jobs waiting to be completed, the backlog of reports waiting to be
estimated did not affect the productivity of the Department. The figures could also be
distorted because the work had been outstanding for some time and the tenant could have
taken action to remedy the problem themselves, but not notified B&W. Some reports
might also be duplicated because the system of reporting out of hours is manual, unlike
the reporting office that is computerised, if the tenant reports it on both systems it would
be counted twice as the systems were not linked. Furthermore, recent analysis by B&W
had highlighted errors in the statistics where some 144 open jobs had in fact been

identified as closed but not recorded as such on the data base for analysis purposes.

That said, B&W also explained that there had also been significant improvements to the
resources available. There had been an increase of staffing levels which would continue
until the new agreed level is reached, along with 11 more vehicles. Although B&W were
aware that to be able to manage the vast backlog effectively they needed greater detail of
analysis of the outstanding work, they had not achieved this to any significant level e.g.

duplication of figures.

The Ombudsman noted that this was reflected in the poor service tenants were receiving
when seeking information regarding outstanding work and the extensive delays being
experienced by tenants waiting for work to be completed, which subsequently necessitated

the tenants seeking the assistance of the Ombudsman.
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As mentioned above B&W are tasked with the job of maintaining government housing
stock, they are skilled at being able to best decide what work is needed and in what priority,
it is not for the Ombudsman to comment on technical decisions such as this, he would
support the ethos that tenants must wait their turn. However, it appears to the Ombudsman
that B&W do not have the required detail or analysis of the backlog to be able to state with
confidence whose turn it is. There is no apparent effective system in place that can manage
the reduction of the backlog with any significant confidence. The Ombudsman was of the
opinion that a firm grasp of all the outstanding jobs was needed, supported by a clear
objective policy in relation to prioritisations, productivity and accountability, with the
necessary manageable targets, until this was achieved B&W would be falling far short of
good administrative practices and fall foul to being pulled in various directions by “those
that shout the loudest”.

For these reasons the Ombudsman sustained this complaint.

CASE SUSTAINED
RECOMMENDATIONS MADE

CS/758

COMPLAINT AGAINST THE DEPARTMENT OF BUILDINGS AND WORKS
(“THE DEPARTMENT”) ARISING FROM LENGTHY DELAY IN EFFECTING
REPAIRS TO THEIR HOME CAUSED BY SEEPAGE OF SEWAGE INTO THEIR
BACK PATIO AND WALL

COMPLAINT

Since before March 2005 there had been seepage of sewage into the back patio and wall of
the Complainants’ house. The cause was eventually identified and the fault in the sewer

system was repaired during October and December 2005.

However by this time damage had been caused to a plasterboard wall and surrounding
paintwork, as a result of which the Complainants wrote to the Department on the 27 March
2006 submitting a claim, the receipt of which claim was acknowledged by the Department
by letter dated 5 April 2006.
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The Complainants further informed the Ombudsman that after several telephone calls an
estimator from the Department came to see the damage. He verified the damage and said
that the work would be done by the Department who would make good the damage by
removing the existing plasterboard wall and erecting a brick wall in its place which would

be plastered and painted.

From then on up to March 2007 in spite of numerous telephone calls as well as a number of
visits to the Department enquiring as to when the job would be done, no one had turned up
to carry out the works.

It was at this point in time that the Complainants being very upset at the length of time that
had passed without the repairs having been carried out, came to see the Ombudsman with
their Complaint.

INVESTIGATION

The Ombudsman’s Correspondence with the Department

As a result of the Complaint the Ombudsman wrote to the Department on the 29 March
2007 to inform them of the Complaint as set out in “2. Background” above and to ascertain

their comments.

The Ombudsman concluded his letter by stating:

“It would appear that the delay in carrying out what seems to be extremely simple

repairs is inordinate and not in keeping with good administrative practice.

We would be grateful for your comments and specifically require to know when the

’

Department will finally be carrying out the works.’

The Department replied within one week acknowledging receipt of the Complaint by way of
a letter dated 2 April 2007 received 4 April 2007 (An appropriate time scale for an
Acknowledgment letter. The Ombudsman expects an acknowledgment of receipt of the

complaint to be sent within 4 days of receipt of the complaint at the very latest).
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It however took two chaser letters to elicit a reply from the Department which was received
by way of letter dated 16 May 2007, over 6 weeks from the date of the Ombudsman’s letter
informing the Department of the Complaint. (This is over the time scale considered
appropriate by the Ombudsman for a substantive reply. The Ombudsman expects

substantive replies no later than 2 to 3 weeks from the date of his letter).

The Head of the Department in his letter apologized for not having replied earlier,
unfortunately the internal bring up system to action failed because the file was retained by

one of the estimators.

He then explained that their record showed that repairs to a leaking sewer in the area that
was affecting the Claimant’s house had been carried out in March 2006. He confirmed that
in March 2006 the Complainants wrote to the Department making a claim for damage
caused to the wall by the seepage of sewage into the flat and that the Complainants were
informed on 28th July 2006 that the claim would not be entertained and that repair work

would be carried out as normal work.

The Head of the Department went on to explain that as at the 16th May 2007 the depot had
288 jobs (9769 man-hours) and should carry out this work within 2 months. By way of
further explanation as to the long wait by the Complainants for the work to be done, he
explained that the Department had experienced 5 months of industrial action (April to
September 2006) and a further month of industrial action by the estimators in January 2007.
This had added to the then backlog of 3600 jobs which had been created by other periods of
industrial unrest in 2004 and 2005.

He finished the letter by saying that unfortunately timely repairs to tenants reports were not
always possible particularly with a backlog of 2067 estimated jobs and 3382 pending to be
estimated. Added to this was an average of 400 new jobs per month with the result that

timely repairs were not always possible.

The Complainants update as to position as at 7 August 2007

The Complainants informed the Ombudsman that as at the 7 August 2007 the required
repairs had not yet been done.
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CONCLUSION

The Ombudsman decided that the Complaint was sustained.

(1

2

3)

4)

From the above investigation the Ombudsman concluded that there had been
maladministration in that the repairs to the Complainants’ house had not been carried
out up to the time of their lodging their Complaint with the Ombudsman even though
they were informed on 28th July 2006 that the repair work would be carried out.

Furthermore, this maladministration continued since in spite of the statement
contained in the Department’s letter to the Ombudsman dated 16 May 2007 that “The
depot currently has 288 jobs (9769 man-hours) and should carry out this work within
2 months”, the repairs had not even been commenced let alone completed by the

expiry of the 2 month period which had been stipulated by the Department itself.

With regard to the Department’s explanation that unfortunately timely repairs were
not always possible particularly with a backlog of 2067 estimated jobs, 3382 pending
to be estimated and an average of 400 new jobs per month, the Ombudsman’s view
was that it was by no means sufficient for the Department to excuse themselves by
just explaining their predicament. Furthermore although industrial action could be
presented by the Department as an explanation and excuse for a temporary backlog,
this could not do as an adequate explanation or excuse in the present case. This was
so because the Ombudsman’s recollection of the time he had been in office, was that
there had always been a history of backlog, with the Department finding it difficult to
keep to their own initial time estimates for completion of repairs. The Department
therefore had to go much further and should direct all its resources and expertise in a
proactive manner to taking stock of the current position and addressing the backlog
with the aim of decreasing it and eventually eliminating it altogether or at least
reducing it substantially. The Ombudsman urged the Department to rise to the
challenge presented by the current situation by considering and devising potential
practical solutions to tackle the backlog. This would constitute good administrative

practice.

Following on from (3) above, the Ombudsman referred to the last paragraph of his

review of the Buildings & Works Department contained in his Annual Report 2006
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which read as follows: “Whilst the foregoing appears to paint a very positive picture
for this department, I wish to raise an early warning that there might be unfavourable
clouds looming in the horizon. I say this because, whilst this department is doing a
commendable public relations exercise by attending to complaints and enquiries
from tenants and providing possible start dates or reasons for failure to start a certain
repair work, the actual output of the department has not increased and this may lead
to complaints of unreasonable delays that will not be as easy to be addressed without

increased output with the consequent reduction in pending jobs.”

RECOMMENDATION

The Ombudsman recommended that the repairs be carried out as soon as possible and in any
event by no later than a month from the date of this report.
UPDATE

At the conclusion of his investigation, the Ombudsman prepared his report and sent a draft

copy to the Department for their comments.

The Department replied thanking the Ombudsman for the opportunity to comment on the
draft report.

The Department went on to state that they had established that they had been misled from
the very beginning by not identifying that the Complainants resided in a private dwelling.
The error emanated when the Complainants reported through the Reporting Office sewage
water ingress into their flat.

Normally the Reporting Office would not have accepted the report but the Complainants
resided in a private dwelling and the report was lodged against a government property.

The defect to the drains was investigated and corrected as had been explained in previous
correspondence. In March 2006 the Complainants had made a claim for the damage caused
and a decision was taken for the Department to undertake repairs because at the time the
Department had the Complainants’ address as a government property.

When the Chief Executive of the Department had received the draft copy of the
Ombudsman’s report for comments, he was very upset that the instruction to complete had
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not been carried out. When he tried to establish why the works had not been done, he was
informed that in June the Department was issued with an instruction that this property would
be vacated, as it would be put out to tender. The Department’s Project Manager as in the
norm cancelled all outstanding jobs for these properties including the outstanding job for the
Complainants’ property.

If the Complainants had been re-housed the work would no longer be required. The Chief
Executive therefore asked the Housing Manager why this had not happen as advised and he
was informed that the flat was 'out of rent' i.e. no one was residing in the property.

They therefore established with the assistance of the Housing Inspector that the
Complainants’ address was a private dwelling and that the address in the works order did
not belong to the Complainants. Had the Department known that the Complainants resided
in a private dwelling the claim would have been handled differently.

The Chief Executive explained that given that the Complainants has been waiting for a long
period of time and the repair cost was approximately £100, he had instructed that the work
was carried out by one of their contractors subject to the Complainants accepting that the
repair would be like for like.

The Chief Executive apologised for the confusion and inconvenience caused but by the
Reporting Office accepting the original report under the wrong address. All other officers
involved in the claim including himself did not question that the Complainants did not
reside in Government rental accommodation.

The Ombudsman did not consider it proper to change the contents of his report as it went to
show the details of the Complainants’ claim as reported to and investigated by the
Ombudsman and the extent of the involvement of the Department. It is important to
highlight that the confusion over the ownership of the Complainants’ property only came to

light as a result of the investigation and report.

As at August 2007, Buildings and Works had over three thousand reports waiting to be
estimated and there was also a substantial amount of works pending to the extent that at the
rate of production prevalent at the time of this report (August 2007) there would always be a
substantial backlog. In these circumstances, errors and confusions as the one being
highlighted by this investigation, will continue to arise and only be addressed months after
the events.
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FURTHER UPDATE

The Complainants informed the Ombudsman that the repairs had been completed on the 22
August 2007.
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CASE NOT SUSTAINED

CS/784

COMPLAINT AGAINST THE CITY FIRE BRIGADE FOR NOT ANSWERING HIS
LETTER

COMPLAINT

The complainant wrote to the City Fire Brigade (CFB) on 1 June 2007 requesting
confirmation from the Chief Fire Officer that he had in fact been banned from entering the

Fire Station and the reasons why.

As the complainant had not received a reply to his letter after 3 weeks he sought the
assistance of the Ombudsman.

BACKGROUND TO THE LETTER

The complainant explained that he had retired from the CFB in November 2006 and had
been returning to the station to visit his ex colleagues in the control room on a regular basis.
Being fully aware that the station is not a public place and that permission must be sought
before entering, he would ring the intercom at the entrance gate, give his name and request
permission to enter. The gate would be released by the control room and he would walk
directly to the duty officer requesting permission to enter the control room. The control
room is a restricted area, where only essential personnel are permitted; it is for this reason

that the complainant would seek further permission from the duty officer to enter.

The complainant further explained that in April 2007 he had followed the above procedure
and like on many other occasions sat in the back of the control room talking to his ex
colleagues that had become friends over the years. A senior officer (“senior officer”) outside

the control room noticed that the complainant was in there and demanded that he leave.

The Ombudsman had been informed that an altercation between the complainant and the
senior officer transpired, resulting in the senior officer threatening to call the police if the
complainant did not leave the station. The complainant explained to the Ombudsman that it

was the senior officer’s aggressive attitude that had made him react in an uncooperative
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manner. Eventually the complainant left the station.

The CFB explained to the Ombudsman that non essential personnel were not permitted in
the control room and the complainant should have left when he was asked to. They had
conducted an internal investigation at the station into the incident and it had been decided
that the complainant should not be allowed to enter the station until he had apologised for

the incident in writing to the Chief Fire Officer and verbally to the senior officer.

The CFB further explained that the decision to request an apology from the complainant
before allowing him to return to the station had been taken in order to maintain the integrity
and rank structure of the CFB. They were also concerned that this incident and subsequent
decision should not disrupt the smooth running of the station and the friendships between ex
colleagues. They therefore decided to communicate their decision verbally to the

complainant through his ex senior officer, who was known to be close to the complainant.

The complainant explained that although he had been told verbally that he would not be
permitted to enter the station until he had apologised, he believed he was entitled to this
decision to be confirmed in writing by the Chief Fire Officer, along with an explanation as
to why they had taken this decision. It was for this reason that he wrote the letter on the 1
June 2007, for which he had not had a reply. In explanation of this opinion the complainant
recalled an “instruction” to ban him from the station by the same senior officer had been
made in January 2007 when the Chief and Deputy Fire Officers were away, on their return
the Chief Fire Officer rescinded this “instruction”, the complainant wanted to ensure this

was not the case again.

The CFB were confident that the complainant had been fully informed of their decision not
to allow him into the station without first apologising and they were of the opinion that to
reply to the complainant’s letter would only perpetuate the situation, which they believed
would be best left to rest for all concerned. They sought legal advice from the Attorney
General’s Chambers which confirmed they were not legally obliged to reply, especially
given that an explanation had been given to the complainant by his ex senior officer

verbally.

CONCLUSIONS
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This investigation had uncovered events that were of a historical nature during a more
unsettled period of the CFB, they were relevant in that they helped the Ombudsman
understand the perception of those involved of what would normally be an uncomplicated

event.

The Ombudsman was keenly aware that the issue under investigation was of non reply to a
letter and not the management of the CFB premises or the management of staff, however,
it had become necessary to consider the surrounding circumstances leading up to the letter

in order to appreciate the CFB decision not to reply.

The CFB were understandably concerned that the progress made over the last few years in
settled relations within their workforce was maintained. The complainant had entered an
area that was restricted, albeit with permission, the request for him to leave could not be
questioned. However, it was the manner in which this request was made that had been the
real concern for the complainant; he had been uncooperative because the request had been
made in a disrespectful way. He wished to challenge the reasons why a decision had been
taken to ban him until he apologised; he believed his actions were justified on the grounds
that he had been provoked. He had explained to the Ombudsman that he did not feel able to
apologise because he did not believe it was warranted, on the contrary, if any apology were
to be made he was of the opinion that he was the one that should be apologised to, for the
disrespectful manner in which he was asked to leave, this being the real cause of the

incident.

The CFB did not believe it in any-one’s best interest to address the issue further by
providing a written reply, given that the control room is a restricted area and the
complainant should have left when told to. He was also mindful that the complainant had
been made aware of the ban against him and the circumstances under which it would be
lifted.

As a rule non reply to a letter would be maladministration. However, when overriding
circumstances come into play on a bona fide basis, as was the case in this situation,

nothing further could be achieved by writing what was already clearly known.

The Ombudsman therefore did not sustain the complaint of non reply in these

circumstances.
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CASE NOT SUSTAINED
CS/728

COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION OFFICE
FOR HAVING BEEN REFUSED EXEMPTION FROM IMMIGRATION
CONTROL DUE TO INSUFFICIENT KNOWLEDGE OF ENGLISH LANGUAGE

COMPLAINT

The complainant, a Moroccan national, complained that she had been refused exemption

from Immigration Control on the basis that she did not speak sufficient English.

The complainant explained that she had lived and worked in Gibraltar since 1973, she was
now retired and lived with her adult son (in Gibraltar). Her son had obtained British
Overseas Territories Citizenship (BOTC).

Section 12(1) of the Immigration Control Act (ICA) requires that all non EU nationals
obtain a permit of residence to be able to live and work in Gibraltar, this permit must be
renewed every year. As a Moroccan national, the complainant had renewed her permit of
residence annually for 33 years, she explained that she and her son had made Gibraltar their
home and in an attempt to formalise her status she had applied to the Civil Status and
Registration Office (CSRO) for exemption for the requirement to obtain a permit of
residence under section 12(2) ICA, which, if granted, allows the person to apply for
registration as a BOTC, under the provisions of the British Nationality Act 1981 (BNA).

The complainant was invited to a meeting at the CSRO where her knowledge of the English
language was tested by the staff from that office. On the 19 May 2006 the CSRO informed
her that she had failed to meet the requirement of “making conversation about themselves,

their family and way of life”” in the English language.

The complainant expressed her confusion to the Ombudsman that although she had lived
and worked in Gibraltar for 33 years and Gibraltar was her home, she had been refused
exemption from section 12(1) because she did not speak sufficient English, even though she
had got by for 33 years bringing up her family in Gibraltar. The Ombudsman advised the
complainant to appeal the CSRO’s decision directly to them.

In the CSRO reply, which was copied to the Ombudsman, there was a full and substantive

explanation as to the law regarding section 12(2) applications and the reasons why the
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complainant failed the English language statutory requirement. However, the Ombudsman
noted through his conversations with the complainant that she seemed to be able to converse
in English to a sufficient standard and he arranged for the complainant to sit another
interview with the CSRO. The interview was successful in that the complainant met the
English language requirement. Her application had been forwarded to the Governor for
approval at the time of writing this report.

The CSRO had been unable to establish the reason for the complainant’s failure to pass the
language requirement on the previous occasion; there were possibilities suggested by CSRO

that the complainant may have had a “bad day” or that there had been an administrative mix

up.

The Language Test

When the complainant first attended the language assessment interview, the questions asked
were as follows:

1. Are you married?

2. Where did you divorce?

3. Is the flat adequate for your needs?

4. Do you own property in Morocco?

5. Do you own a car?

6. Do you work?

7. What do you like about Gibraltar?

8. Have you any family outside Gibraltar?

9. Have you travelled outside Gibraltar other than to visit your family?
If so where have you travelled?

10. Where did you live before taking up residence in Gibraltar?
11. Why do you want to become British?
12. Are you receiving any social benefits?

The Ombudsman was concerned that the questions being asked went beyond “simple

PAGE 30



conversation about themselves and their family and way of life” and were being used as an
information gathering exercise. This appeared to be so because in the course of a reply by
the CSRO, refusing an unrelated application, he included in his letter the following

statement:

“I recall that during your interview in connection with your application for naturalisation
you confirmed that both your sons were working and residing in Spain where they had
settled and that they had no intention of taking up residence in Gibraltar. In fact, I also
recall that one of the reasons which you gave for seeking British nationality was to be able
to visit your sons in Spain. Your wife also confirmed this when she attended a similar

interview and this is on record”

The Ombudsman considered the possibility of the CSRO applying too stringent a test that
went beyond the requirements for the assessment of an individual’s knowledge of the
language for the purposes of the application. He wished to consider this possibility given
that the class of persons being assessed pursuant to applications for exemption of
immigration control had all been residing and working in Gibraltar for well over twenty
years (in many cases for over thirty years) and had managed to co-exist alongside
Gibraltarians speaking Spanish as the principal language (although not the official
language). However, the Ombudsman’s concerns were to a large extent allayed as the
Head of the CSRO appeared to have given some thought to this matter. He provided, of his
own volition, the following paragraph within a letter addressed to the Ombudsman on the

same subject.

“As you know, the Act [BNA 1981] recognises Welsh and the Scottish Gaelic languages as
alternatives to English (Schedule 1 Sec 1(1) (c) for the purposes of naturalisation as a
British Citizen. However it only accepts English or any other language recognised for
official purposes, as regards naturalisation as a BOTC (Schedule 1 Sec 5(1) (c). Spanish is
not a language that is recognised for official purposes in Gibraltar but it is undeniably a
language which is widely and commonly used as an alternative to English. In fact, in a
very large proportion of our Moroccan applicants, many of whom have been resident in
Gibraltar for over 20 years, have been able to go about their daily business without
serious disadvantage, with the knowledge of Spanish which they have understandably
acquired with little or practically no knowledge of English. This is an observation made by

many, and not just the applicants themselves.”
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The Law Regarding Naturalisation in Gibraltar

Exemption from immigration restrictions applications are made pursuant to the provisions

of Section 12 of the Immigration Control Act, which states as follows:

Requirement of permits and certificates.

Restriction on entry or residence without permit or certificate.

12.(1) Subject to the provisions of section 14, no non-Gibraltarian shall enter

or remain in Gibraltar unless he is in possession of—
(a) a valid entry permit;

(b) a valid permit of residence ; or
(c) a valid certificate.

(2) Where the Governor is satisfied that any person who would, but for his
inability to comply with the requirements of paragraphs 5(2)(c) or 7(c)
of Schedule 1 to the British Nationality Act 1981, be otherwise eligible
to apply for naturalisation as a British Overseas Territories Citizen
under the provisions of section 18 of the British Nationality Act 1981
the Governor may, in his absolute discretion, by order exempt any such
person from compliance with the requirements of subsection (1) of this

section.

Provided that ...

Section 18 of the British Nationality Act 1981 (referred to in Section 12(2) (above) states,
inter alia,:

S18(1) — If, on an application for naturalisation as a British Overseas Territories Citizen
made by a person of full age and capacity, the Secretary of State is satisfied that the
applicant fulfils the requirements of Schedule 1 for naturalisation as such a citizen under
this subsection, he may, if he thinks fit, grant to him a certificate of naturalisation as such a

citizen.

Schedule 1 of the British Nationality Act 1981 provides at paragraph 5(1), in respect of the
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language requirement, as follows:

(c) That he (the applicant) has sufficient knowledge of the English language or any other
language recognised for official purposes in the relevant territory.

The BNA does not define what is a “sufficient knowledge”, nor does it specify how that
knowledge has to be expressed (i.e. whether the applicant has to be able to read, write or
speak the required language). In the United Kingdom, the Home Office has issued
guidelines on applying the language requirement for applications under Section 18 of the
BNA in the form of the Immigration and Nationality Directorate, where at Chapter 34

Annexe ‘A’, Section 1.2 states:

For practical purposes, an adequate level of language ability may be assumed unless there is
information to hand which suggests that this may not be so (e.g. applicants who have not
filled out the form themselves or who have made their mark instead of signing the
application). In such cases, enquiries should be made and the referees asked whether

applicants can speak and understand the relevant language to a level where they can:
Make simple conversation about themselves and their family and way of life

Communicate sufficiently to deal with everyday situations such as travelling, shopping,

visiting the doctor’s surgery or a child’s school, and conducting dealings with officials.
CONCLUSION

There had been a mistake when first assessing the complainant’s English language skills,
which had only been rectified by the CSRO after the intervention of the Ombudsman. The
complaint would not be sustained against the CSRO who had shown willingness to re-assess
the complainant at very short notice. However, these types of mistakes affect people’s lives
and greater care should be taken by the CSRO so that there is no re-occurrence of this type
of mistake.

Notwithstanding the above, the Ombudsman felt a sense of uneasiness about this sensitive
issue. He had received a number of complaints in respect of the need to undergo a language
assessment to determine whether applicants could speak English. Irrespective of any
arguments preferred for or against the need for knowledge of the English language by
applicants for exemption of immigration control, the hard fact remained that this was a

statutory requirement that had to be complied with.
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A person’s inability to speak English was not the only determining factor when an
application for exemption from immigration control was considered, but it certainly was an
important and first-step factor, i.e. the application would not proceed if the person failed

the language assessment.

The class of persons being affected by this statutory requirement were Moroccans who in
the main had been here in Gibraltar for twenty years and over. The obvious recourse for
them was to learn English to a sufficient degree that would allow them to be considered

competent for the purposes of the application.

The Ombudsman put forward the following suggestion as a form of self-help and as a

means of empowering the Moroccan Community at large to solve this predicament:

1. The Moroccan Community, with the assistance of the relevant authorities, should

be pro-active in assisting this class of people.

2. At the time of writing this report, the Moroccan Workers Association informed the
Ombudsman that they estimated that there were between five and ten young

Gibraltarian adults of Moroccan origin studying at University.

3. These students could be encouraged (with adequate assistance both from the
relevant authorities and the Moroccan community) to assist their elders to achieve a
sufficient level of English in order to satisfy the statutory requirements by way of
evening classes during their summer vacation.

4. The students would be supervised by a qualified teacher who would also act as a
designated competent person to certify when a person attending the classes had
achieved the required knowledge of the English language.

5. This mechanism would also assist the CSRO as they would not have a need to test
applicants, but rather act on a certificate issued by the designated competent

person.

The Ombudsman expressed the hope that his suggestion would receive favourable
comment and, if not adopted as suggested, that, at least, some mechanism would be put in
place to assist these members of our community who had lived and contributed to the local
economy for many years and had made Gibraltar their home.
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CASE NOT SUSTAINED
CS/749
COMPLAINT AGAINST THE:

CIVIL STATUS AND REGISTRATION OFFICE FOR NOT BEING ABLE TO
RENEW THE COMPLAINANT’S CIVILIAN REGISTRATION CARD

DEPARTMENT OF SOCIAL SECURITY FOR NOT BEING ABLE TO CLAIM
UNEMPLOYMENT BENEFIT BECAUSE THE COMPLAINANT COULD NOT
REGISTER AT THE MINISTRY OF EMPLOYMENT

MINISTRY OF EMPLOYMENT FOR NOT BEING ABLE TO REGISTER FOR
EMPLOYMENT AND SEEKING WORK WITHOUT A VALID CIVILIAN
REGISTRATION CARD

COMPLAINT

The complainant was aggrieved because he had been prevented from claiming his
unemployment benefit that he was entitled to. He explained to the Ombudsman that he had
been caught up in a circular problem that he could not resolve.

The complainant, an EU National, became unemployed on the 9 February 2007 after
working in Gibraltar for 9 years. He attempted to claim unemployment benefit at the
Department of Social Security (DSS) on 20 February 2007 and was told that in order to
qualify for unemployment benefit he had to prove that he was looking for work. In order to

prove this he must register for employment at the Ministry for Employment (Ministry).

The complainant explained that he had been prevented from registering for employment
and looking for work because the Ministry had insisted on a valid Gibraltar Civilian
Registration Card (CR Card); his had just expired on the 14 February 2007. The Ministry
advised him to return when he had renewed his CR Card at the Civil Status and
Registration Office (CSRO). However, the CSRO would not accept his application for
renewal of his Gibraltar CR Card because he had left his previous employment voluntarily.
Furthermore, CSRO explained that EU Nationals were not required by law to obtain a
Gibraltar CR Card as their own country identity cards and passport were sufficient

documentation to remain in Gibraltar.
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INVESTIGATION

Resolving the circular problem

The Ombudsman was able to assist the complainant by referring him back to the Ministry.
The Ministry explained that they had been attempting to contact the complainant subsequent
to the DSS notifying them of the circular problem. On returning to the Ministry a few days
later the complainant was able to register for employment and therefore claim his

unemployment benefit.

Change in procedure

The Ombudsman highlighted to the Ministry that by imposing a requirement of a valid
Gibraltar CR Card or ID Card to those wishing to register for their services they were
potentially denying EU Nationals from exercising their rights under EU law in regard to the
‘free movement of workers’: Given that EU Nationals are not required to obtain a Gibraltar
CR Card in order to work or remain in a host member state, as their country of origin’s
identity card or passport are sufficient documentation for these purposes. In effect, the
Ministry’s requirement for a valid CR Card was imposing immigration requirements on EU

Nationals that were not legally supported.

The Ministry explained to the Ombudsman that they had been aware that the requirement
they imposed on people wishing to register for their services i.e. valid Gibraltar ID Card or
CR Card as proof of address, was in breach of EU law and could not be substantiated as a
requirement under Gibraltar law. They had therefore been in the process of removing that

requirement and this case had prompted them to finalise those arrangements.

Subsequent to this investigation the Ministry had confirmed to the Ombudsman that other
forms of proof of address were now also acceptable for registering for employment. They
also confirmed to the Ombudsman that their services were available not only to
Gibraltarians but also to EU Nationals that had been working and were still residing in
Gibraltar.
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CONCLUSION

The Ombudsman did not sustain the complaint against the CSRO for not issuing the

complainant with a CR Card as they were not legally required to do so.

The Ombudsman also did not sustain the complaint against the DSS for insisting that the
complainant register for employment and seeking work before unemployment benefit was

paid, as they were entitled to insist on this requirement as per Gibraltar legislation.

In regard to the Ministry insisting that either an ID Card or CR Card be used as proof of
address when registering for employment, the Ombudsman accepted the Ministry’s
explanation that they had already identified that the practice was in breach of EU law and
although they had not totally eliminated the practice, shown by the initial response to the
complainant’s attempt to register, they were in the process of a complete change. The
Ombudsman did not therefore sustain the complaint against the Ministry. However, he did
note that it had taken an investigation from the Ombudsman to prompt the Ministry into

finalising that change.

CASE SUSTAINED
CS/753

COMPLAINT AGAINST THE CIVIL STATUS AND REGISTRATION OFFICE
(“THE DEPARTMENT”) FOR REFUSING TO ACCEPT HIS APPLICATION
FORM AND SUPPORTING DOCUMENTS (“THE APPLICATION DOCUMENTS”)
FOR THE REGISTRATION OF HIS DAUGHTER (“THE CHILD”), A CHILD
UNDER 18 AS A BRITISH DEPENDENT TERRITORIES CITIZEN

COMPLAINT

The Complainant informed the Ombudsman that on Monday 19 March 2007 at
approximately 10.15 a.m. he went to the Department where he handed in the Application
Documents to a female member of staff who attended to him at the counter. This person
asked him to wait and went inside the Department proper with the Application Documents.
She returned approximately 5 minutes later when she handed back the Application

Documents to the Complainant, with the message, presumably from a superior officer, that
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the application was not accepted since the Complainant did not have proof that this child

was here in Gibraltar for the relevant time. The Complainant further informed the

Ombudsman that when he made reference to all the letters and other documentary evidence

in this regard in the Application Documents, he received the reply, that years were missing.

The Claimant seeing that the Application Documents had not been accepted for the proper

and due consideration which they warranted, had no option but to leave.

The Complainant went on to explain to the Ombudsman that the Application Documents

consisted of the following:

Nk LD

10.

1.

12.

13.

14.

15.

16.
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The application form for the registration of the child, a child under 18 as a
British Dependent Territories citizen.

The Complainant’s birth certificate.

The birth certificate of the Complainant’s wife.

The marriage certificate of the Complainant.

The Gibraltar birth certificate of the child.

The Gibraltar Health Authority Infant Weight Record Booklet of the child.
The Gibraltar Health Authority Vaccination and Immunization Record
Booklet of the child.

A statement from the Complainant dated March 2007 in support of the
application.

A statement from ............... dated February 2007 in support of the
application.

A statement from ............... dated February 2007 in support of the
application.

A statement from ............... dated February 2007 in support of the
application.

A statement from the President of the Moroccan Workers Association dated
16 March 2007 in support of the application.

A letter from ............... dated 15 May 2006 in relation to the child’s
attendance at Nursery.

A letter from the Headteacher dated 21 June 2006 in relation to the child’s
attendance at Sacred Heart Middle School.

A letter from the Headteacher dated 24 May 2006 in relation to the child’s
attendance at Westside Comprehensive School.

The Complainant’s certificate of no convictions issued by the Royal



17.

18.

19.

20.

Gibraltar Police on 24 May 2006.

The certificate of no convictions of the Complainant’s wife issued by the
Royal Gibraltar Police on 31 May 2006.

The Complainant’s Gibraltar residence permit certificate dated 24 May 2006
issued by the Immigration Department.

The Gibraltar residence permit certificate of the Complainant’s wife dated 31
May 2006 issued by the Immigration Department.

The child’s Gibraltar residence permit certificate dated 31 May 2006 issued

by the Immigration Department.

The Complainant was extremely unhappy and upset at his Application Documents not

having been accepted for proper and due consideration and he immediately came to see the

Ombudsman with his Complaint.

INVESTIGATION

As a result of the Complaint the Ombudsman corresponded with the Department to inform

them of the Complaint and to ascertain their comments. Additionally the Ombudsman

required the following information for consideration:

1.

Under what provisions of the British Nationality Act was the application

refused on what appears to be a summary decision.

If such provisions do not exist, under whose or what authority was the

application not accepted.

Copies of the written instructions from the Office to junior members of staff
who attend members of the general public on how the application form and
supporting documents for the registration of a child under 18 as a British

Dependent Territories citizen, are to be processed.
A detailed explanation of all the steps and processes involved in this type of

application, with the usual time gaps involved, which ultimately result in the

application being granted or otherwise.”
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It took two chaser letters to elicit a reply from the Department which was received 4 weeks
from the date of the Ombudsman’s letter informing the Department of the Complaint. (This
is over the time scale considered appropriate by the Ombudsman for a substantive reply.
The Ombudsman expects substantive replies no later than 2 to 3 weeks from the date of his
letter).

The Head of the Department explained in his letter that he was sorry that he had not replied
sooner but he had been away from the office for some time and he had been unable to attend

to the Ombudsman’s enquiries as promptly as he would have wished.

He went on to assure the Ombudsman that both himself and the other members of staff of
the office who dealt with nationality applications were fully cognisant of the fact that the
decision to approve or refuse rested with the Governor and that therefore all applications
received must be referred to him even those which, clearly, did not fulfil statutory

requirements and stood to be refused.

He then explained that applications for the registration of minors under section 15(4) or 15
(7) of the British Nationality Act 1981 presented difficulties because applicants must
provide evidence to show that there had been actual physical presence in Gibraltar during
the first ten years of their lives with only limited and prescribed periods of absence. This,
in some cases, was not always easy to do and they tried to exercise care at the time of
accepting applications and ascertained that the paperwork was in order and that there was,

at least, a reasonable expectation that they would succeed.

He further explained that the fee for registration under these sections currently stood at
£140 in Gibraltar and that the fee had to be paid when the application was lodged but was
forfeited if the application was refused. This was explained to applicants but if they
insisted on lodging their applications regardless of whether there was insufficient evidence
or, indeed, the statutory requirements were not satisfied, they were, at the end of the day,
obliged to accept and process the applications. He added that there were cases where, on
more thorough examination after routine acceptance, it was considered necessary to write
to applicants and seek additional or more substantial evidence of presence in respect of

given periods of time.

The Head of the Department then explained that all nationality applications received at the
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counters were seen by the Department's Senior Executive Officer (or other senior members
of staff) before they were accepted and the fee (where applicable) was taken. With regard
to the Complainant, on the first occasion when he came to lodge the application, it was
noticed by the Senior Executive Officer (“SEO”) that his daughter had commenced school
at the age of eight and there was no evidence of presence to cover a number of years prior
to her enrolment. This was pointed out to the Complainant and he was advised on the sort
of documentary evidence that would be acceptable as proof of his child's presence during

the period in question.

On the Complainant’s second visit, the officer who attended to him recalled that he did
produce additional documentation and that these included supporting letters from
individuals. However the SEO was certain that she did not see these letters and concluded
that the supporting documentary evidence was not significantly different to what had been

produced on the first occasion.

The Head of the Department regretted that he was unable to identify what actually
happened and why the SEO could not recall having seen all the additional documentation.
He could only conclude that there had been an unfortunate oversight on their part and he
therefore apologised to the Complainant for the trouble and understandable concern which

this must have caused him.

The Head of the Department asked the Ombudsman if this could be conveyed to the
Complainant and if he could be advised that the Department would indeed accept his
application on payment of the prescribed fee. He added that if on processing the
application it were to become necessary to seek further information or clarification from

the Complainant they would contact him formally and advise him accordingly.

CONCLUSION

From the above information the Ombudsman concluded that there had been
maladministration since it appeared that the Department had not accepted the Application
Documents contrary to what the Department was assuring the Ombudsman, i.e. “... that the
decision to approve or refuse rests with the Governor and that therefore all applications
received must be referred to him even those which, clearly, do not fulfil statutory

requirements and stand to be refused.”
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The Department had to ensure that they had appropriate administrative procedures in place

to make certain that this type of incident did not re-occur in the future.

The Ombudsman was pleased to note that the Department would, if it was considered
necessary after routine acceptance and more thorough examination of the Application
Documents, write to applicants and seek additional or more substantial evidence of
presence in Gibraltar in respect of given periods of time; this was good administrative

practice.
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CASE SUSTAINED

CS/678

COMPLAINT AGAINST THE DEPARTMENT OF EDUCATION AND TRAINING
FOR NOT ALLOWING HIS SON TO REGISTER FOR SCHOOL WITHOUT
PAYMENT OF THE PRESCRIBED FEE. THE COMPLAINANT BELIEVED THIS
WAS IMMORAL AND POSSIBLY ILLEGAL

COMPLAINT

The complainant, an immigrant of Russian origin, explained that his own presence in
Gibraltar was not out of choice. The crew of the merchant ship where he was travelling as
a stowaway maliciously told him and others travelling with him that they were landing in
Canada (as originally intended) and instead they were landed in Gibraltar against their
wishes; this happened in the year 1995. Ever since then the complainant had existed in
Gibraltar with little documentation and without any apparent possibility of leaving the
territory. He nevertheless had been issued with a permit of residence and was in fulltime
employment, and at the time of writing this report, after living here for 10 years,

considered Gibraltar to be his home.

The complainant informed the Ombudsman that his son (the ’son’) had illegally arrived in
Gibraltar in 2003, since which time he had been trying to register for schooling at the
Department for Education and Training (“the Department”). The complainant explained
that he was conscious that his son was in Gibraltar illegally however he was a minor and

should not be made to suffer the consequences of his illegal presence in Gibraltar.

The Immigration authorities at the Royal Gibraltar Police confirmed that they were aware
of the son being in Gibraltar since February 2004 and had retained the son’s passport from
that date.

The Department explained that their policy on the question of enrolments was constrained
by issues concerning immigration status as per the Education Ordinance, Part XII, Section
73 (‘S73”) and that they had denied the son’s application for state funded schooling on the
basis that he was not “recognised” by the Civil Status and Registration Office (CSRO), in
Gibraltar.
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The complainant’s lawyer contended that S73 related to the circumstances in which the
Department was able to directly charge for education (e.g. non-resident pupils), it did not
exclude resident children from attending. In order to get his son into school, the complainant

offered to pay a reduced fee, a proposal that was not accepted by the Department.

In a further attempt to enrol his son in school, the complainant informed the Ombudsman
that the House of Assembly had discussed the issue of children of school age illegally
residing in Gibraltar. The Chief Minister stated the Government’s policy in Question No.
2305 of 2004. The Chief Minster said inter alia:

“...the policy is that in respect of children of which the administration is aware that they
are in Gibraltar, and the administration chooses not to enforce the statutory rights to have
them or to seek the necessary judicial orders to have them seen out of Gibraltar, that they
are then admitted into schools on the basis that these children should not be allowed to
fester as sort of non persons. Either they are illegal immigrants who should not be in
Gibraltar and they are seen out of Gibraltar, or they are admitted into schools, but they
should not fall in between either of those so that they are here with the knowledge of the

public administration but denied schooling.”

A further question was put to the Chief Minister of charging for education in these

circumstances.

“Are there not some individuals in a situation where they are in Gibraltar without a
residence permit, where the Government are aware of that, where they are not being
excluded and where the relevant department is saying to them or to their parents (who are
legally in Gibraltar), ‘this is the cost of schooling, and if this cost is not met your children
will not enjoy that schooling”?

The Chief Minister clarified the intention behind this government policy by stating

’

“...that is precisely what the policy was intended to eradicate...’

INVESTIGATION

In April 2005 the Ombudsman asked the Department whether the policy referred to in the
House of Assembly in December 2004 by the Chief Minister had been adopted by the
Department. The Department did not answer the Ombudsman’s question but instead

referred the case to CSRO to regularise the civil status of the son.
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The Department informed the Ombudsman that they were at all times ready and, indeed,
amenable to enrol the child but were restrained from doing so by instructions from the Chief
Secretary to the Director of Education and Training. Nevertheless, the Ombudsman insisted
that the Department state whether they were applying the policy or not. The Department,
after informing the Ombudsman that they had never been informed of the stated policy,

referred the matter to the Chief Secretary for instructions.

The Department further explained that general statements in the House of Assembly as far
as the departmental administration was concerned needed to be translated into formal

operational instructions which, in this case, were never received at Departmental level.

Replying to the enquiry from the Department, the Chief Secretary explained that the son had
‘recently’ entered Gibraltar illegally and as such, the immigration authorities would be

taking the necessary action to repatriate him.

The Ombudsman explained to the Chief Secretary that the son had not ‘recently’ entered
Gibraltar; he had in fact been in Gibraltar since 2003, and to the knowledge of the relevant
authorities from at least February 2004. He also made known to the Chief Secretary that the
Department had stated that they had not received any instructions to implement government
policy as stated by the Chief Minister in the House of Assembly pursuant to question
number 2305 of 2004.

The Chief Secretary confirmed that the public administration was in line with Government
policy, as stated in the answer to the House of Assembly Question number 2305 of 2004,
and that the complainant’s son had been refused free education because the administration
had decided to take the necessary steps to repatriate him, therefore the public policy as
stated by the Chief Minister did not apply to the complainant.

The Ombudsman, pursuant to the Chief Secretary’s response made further enquiries from
the Chief Immigration Officer as to what action had in fact been taken in relation to
repatriating the son since the date he became known to be in Gibraltar illegally (February
2004). The Commissioner of Police (the entity responsible for the Immigration Department)
explained that in February 2004 Chief Immigration Officer (Enforcement) wrote to the
CSRO for advice regarding the child’s civil status. The CSRO recommended that Social
Services were approached in an attempt to make the son a ward of court. The
Commissioner explained that this course of action fell through and no further action was

taken by Immigration until January 2006 when they were informed that the Government had
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decided that the child’s status should not be regularised. The Chief Immigration Officer
sought a Detention and Removal Order from the Governor, which at the time of writing
(May 2007) had not been issued.

The Ombudsman noted that although it had been stated that the intention was to repatriate
the son, on questioning the complainant in March 2006 it transpired that (allegedly) neither
father nor son had been informed of this intended course of action.

The Chief Secretary explained to the Ombudsman in a letter dated 12 December 2006 that
the Department’s assertion that they had been restrained from enrolling the son since 2003
because of instructions from the Chief Secretary was a ‘distorted statement’. He further
explained that standing instructions had been issued to the Department in 2000, this had
been in response to the Department enrolling a number of non-EU children who were in
Gibraltar illegally. The standing instructions were that parents of such children should be
given the opportunity to make representations explaining their circumstances and make a
case which would then be considered on its merits. In the meantime, the child would be
repatriated. The instructions also require the Director of Education and Training to prepare a
case for consideration on the basis of representations from the parent. The Chief Secretary
explained that no such case was put to him until 30 November 2005, following the

Ombudsman enquiry.
The Ombudsman invited the Department to comment on the above, but, despite having been
allowed ample time (four months) to provide a reply, the Ombudsman took the view that the

Chief Secretary’s explanation was irrefutable.

CONCLUSION

In order to consider whether any instances of maladministration had arisen in the handling
of this case by the various authorities involved, the Ombudsman highlighted the following
as the relevant points to consider:

1. When was the decision to repatriate the son taken?

2. Was there a likelihood of a prompt repatriation?

3. If the answer to point 2 was in the negative, would the interests of the child not have
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been best served by allowing him free access to school?

4. Did the Department of Education & Training adequately address the son’s request

for admittance to school?
1. When was the decision to repatriate the son taken?

The evidence clearly showed that the decision to repatriate the son had not been taken until
January 2006, possibly resulting out of the Ombudsman’s investigation. The Ombudsman
had to express his dissatisfaction at the chain of events that led to the decision to repatriate
the son, which decision appeared to have been taken almost three years after the son had

arrived in Gibraltar and co-incidentally at the time of the Ombudsman’s investigation.
2. Was there a likelihood of a prompt repatriation?

The Ombudsman consulted the Head of CSRO on the evening of Wednesday, 30™ August
2006. He was verbally informed that he was nowhere near the possible repatriation of the

son.

In the Ombudsman’s experience in dealing with immigration issues, he was of the opinion
that the son would not be repatriated soon. Undoubtedly, it was never going to be an easy
matter to repatriate a minor, when questions of consent, legal custody and delivery issues
would arise. Surely this must have been known by the relevant decision making body. The
Ombudsman cited as an example his investigation and subsequent report, Case No 288
where the authorities wanted to repatriate a national from Sierra Leone who was illegally
in Gibraltar. This case dated back to the year 2001, by which time that gentleman had
already been present in Gibraltar since May 2000. At the time of writing this report (May
2007) seven years had passed and he was still in Gibraltar and more so a proposed renewed

intention to deport him had recently been withdrawn by the Attorney General.
As at the date of closing this investigation (May 2007) the son was still in Gibraltar.

3. If the answer to point 2 was in the negative, would the interests of the child not

have been best served by allowing him free access to school?
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There was little doubt that the decision to repatriate the son had only been taken as a result
of the Ombudsman’s investigation or at the very best once the Ombudsman had brought this
problem to the attention of the relevant authorities. There was also little or no doubt that the
repatriation, if at all possible, would take a considerable amount of time. The question
therefore arose as to what consideration had been given to the child’s welfare. Was he being
treated as a sort of non person and allowed to fester? Unfortunately, the answer was, ‘Yes,

he was!’

4. Did the Department of Education & Training adequately address the son’s request
for admittance to school?

The Ombudsman considered that it was necessary to highlight that the child’s father had
first sought to register his son for school on a non fee-paying basis, which request was
denied because the child was not legally resident in Gibraltar. This was followed by an offer
by the complainant to pay a reduced fee which was also rejected on the basis that the
Director of Education and Training had no authority to accept anything other than the
prescribed fees. However, had he offered to pay the full sum he would have been considered

for enrolment on a discretionary basis.

The Government had stated in the House of Assembly in December 2004 of their policy to
address the educational needs of those who found themselves in Gibraltar on an irregular
civil status where there was no intention of seeing them out of Gibraltar; such a child would
be allowed into school on a non-fee paying basis as applied to local children. In this
instance, the laudable policy had been deemed not to apply as the intention was to repatriate
the child, which meant that the Department were acting in line with government policy
when denying the child free schooling however, over two years had now elapsed since the
father had sought to enrol his child in school and the hard facts were that the child was still

here and that he had not been allowed access to free state schooling.

The Department had received standing instructions to prepare a case for consideration
where a child of school age was in Gibraltar illegally, so that a decision on a case by case
basis could be made. They did not comply with this instruction, instead they referred the
matter to the CSRO to regularise the son’s status. The direct result was that the son did

indeed ‘fester as a non person’ deprived of an education.
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The Ombudsman felt considerable sympathy for this father and child, he was of the
opinion that two years is in fact a long time in the context of a child’s four years of
secondary education The position of this child was now, if not contrary to what
government had desired, at least producing the same negative effect on the child, he was

being allowed to fester as a sort of non persons.

The complaint against the Department was sustained by the Ombudsman because of the
Department’s failure to adhere to standing instructions upon the non referral of the

complainant’s case to the Chief Secretary.

CASE NOT SUSTAINED
RECOMMENDATIONS MADE

CS/777

COMPLAINT AGAINST THE DEPARTMENT OF EDUCATION AND TRAINING
(“THE DEPARTMENT”) CONSEQUENT ON THE COMPLAINANT’S
APPLICATION FOR A DISCRETIONARY SCHOLARSHIP FOR THE
ACADEMIC YEAR 2007/2008 TO STUDY AT AN ACADEMY LOCATED IN
SPAIN BEING UNSUCCESSFUL

COMPLAINT

The Complainant had applied to the Department for a discretionary scholarship for the
academic year 2006/2007 to study at an Academy (“the Academy”) then located in
Gibraltar and had been unsuccessful.

The Complainant subsequently applied to the Department for a discretionary scholarship
for the academic year 2007/2008 to study at the Academy which had then moved to Spain
but had been unsuccessful in her application.

It was at this point in time that the Complainant came to see the Ombudsman.

INVESTIGATION
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The Ombudsman’s Correspondence with the Department

The Ombudsman wrote to the Department on the 20 September 2007 presenting the
Complaint, namely that the Complainant was aggrieved that her application for a
discretionary scholarship for the academic year 2007/2008 to study at the Academy in Spain

had been unsuccessful.

The Ombudsman’s letter explained that the Complainant thought this was completely unfair
since she had previously applied for a discretionary scholarship for the academic year
2006/2007 to study at the Academy then located in Gibraltar and had been unsuccessful.
The reason given to her by the Department at the time was that she was not yet 18 and for

her to apply the following year for the scholarship.

The Ombudsman’s letter to the Department then explained that she believed her not being
18 years old at the time her first application was considered was not a valid and proper
reason for her not being given a scholarship then. The result of her having been refused a
scholarship for the academic year 2007/2008, was that in addition to having lost a year, she
now had to fund the tuition herself and additionally had to travel to and from Spain on a

daily basis with all the attendant travel costs and road traffic risks involved.

The Ombudsman’s letter then stated, that additionally, the Complainant alleged that during
the academic year 2006/2007 when she had not been given the discretionary scholarship to
study at the Academy in Gibraltar, another young lady was helped/managed through the
Vocational Training Scheme to study at the Academy for the same or a similar course to the
one which she had not been given a scholarship for.

The Ombudsman requested the Department’s comments in this regard and concluded his
letter by asking if there was any way the Department could help the Complainant with her

course tuition fees even at this late stage.

The Department verbally acknowledged receipt of the Complaint and made various requests
for extensions of time to investigate the Complaint and reply to the Ombudsman. The
Ombudsman agreed to these extensions. (If no explanations for delay in replying are
received or no requests for extensions of time to investigate the Complaint and reply are
received by the Ombudsman, the Ombudsman expects substantive replies no later than 2 to
3 weeks from the date of his letter).
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[Ombudsman’s General Note for Departmental Guidance.

The Ombudsman expects an acknowledgment of receipt of the complaint to be sent within 4

days of receipt of the complaint at the very latest.

With regard to an Initial Reply letter, the Ombudsman expects this, if required, to issue

within 7 days of receipt of the complaint at the very latest.

A substantive reply to the Ombudsman’s letter informing the Department of the Complaint,

is expected from the Department by no later than 2 to 3 weeks from the date of his letter.

Should the Department for any reason be unable to provide a substantive reply within 3
weeks, a suitable holding letter should issue from the Department to the Office of the
Ombudsman explaining why the 3 week time frame cannot be adhered to and confirming

when the Department will be in a position to forward a substantive reply.]

The Department sent a substantive reply to the Ombudsman on the 6 November 2007. In
their letter the Department apologised for the delay in replying and explained that they
needed time to consult various sources and officers, some of whom were no longer working

in the Department.

The Department explained that the fact that the Complainant’s application for a
discretionary scholarship was unsuccessful in the academic year 2007/2008 bore absolutely
no relation to the outcome of her application the previous year. Being unsuccessful one
year and applying the following year, even on the advice of the Department, in no way
guaranteed an applicant any measure of success nor did it in any way influence the
outcome of the latest application. The Scholarship Board met every year to consider all
applications received for that year on their merit and each application was considered
irrespective of the outcome of former applications. Indeed, in a letter sent to the
Complainant by the Department’s Education Adviser on 10 July 2006, it was made
perfectly clear why her application could not be successful then and how she was entitled
to apply the following year. Entitlement to apply for a discretionary award could never be

construed as implying any form of guarantee of success.

The Department then refuted the point about the Complainant not having reached the age of
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18 at the time of application not constituting a valid reason for failing to obtain a scholarship
in the academic year 2006/2007 on the grounds stated clearly in the above mentioned letter
from the Department’s Education Adviser which were in accordance with the scholarship
regulations. They added that reference to this requirement appeared in the advert for
applications and the Department had no evidence that the Complainant had complained

about this at the time.

The Department then stated that moreover, it appeared that the intended course provider (on
both occasions, the Academy) had now moved its operations to Spain. This was not
indicated on the 2007/2008 scholarship application form submitted by the Complainant, so
that the Scholarship Board only learned of this circumstance at the interview with the
Complainant. It was an unfortunate situation that the Board was unable to consider requests
for study outside the United Kingdom. Awarding a discretionary scholarship for study in
Spain was at this point in time beyond the established parameters of the Board. The
Complainant's father had been verbally informed of this by another of the Department’s
Education Adviser, at a meeting arranged at the Department. In fact, the Complainant's
father had also been afforded an additional meeting with the Minister for Education and
Training. All this despite the fact that the father had intimated he had already contacted the
Office of the Ombudsman.

The Department’s letter then went on to explain that in respect of the Vocational Training
Scheme (“VTS”), it was quite correct that an applicant was placed with the Academy during
the academic year 2006/2007. The VTS, however, was a totally separate scheme from the
Discretionary Scholarship Awards. It was aimed at offering applicants work experience and
the opportunity to develop on-the-job skills. Although it carries an allowance, it was not a

scholarship or grant.

The Department then stated that help with the Complainant’s current tuition fees with a

course provider in Spain would at that stage be impossible to be offered by the Department.

The Department enclosed a copy of the above mentioned letter from the Department’s
Education Adviser to the Complainant’s father dated 10 July 2006 which read as follows:

“The Director has asked me to place on record the reasons why this Department

cannot entertain a discretionary scholarship application from your daughter. The
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issue is primarily one of age. Though [the Complainant] is one of the eldest in her
school year, the fact remains that she is part of the cohort that is currently still
going through year 12. For this reason neither [the Complainant], nor her
contemporaries from school, will be able to apply for a scholarship for another
year. This Department is not discriminating against [the Complainant], as she is
being treated in exactly the same manner as all the young adults who were in
school with her, and she will be perfectly entitled to put an application in next year

on attaining the age of 18.”

Meeting with the Department

On 16 November 2007 a meeting was held at the Department when this case was discussed.

Additionally during the course of the discussion the Office of the Ombudsman was

informed that at the suggestion of the Minister for Education and Training, the Complainant

had applied to a private educational trust and had been awarded a grant which helped her

pay a part of her tuition fees for the academic year 2007/2008 for her studies with the

Academy in Spain.

CONCLUSION

From the above investigation the Ombudsman concluded that there had been no

maladministration, since:

(1

2

3)

The awarding of discretionary scholarships was vested in the Department’s
Scholarship Board who made a discretionary decision after carefully considering all

the circumstances appertaining to each particular application.

The Complainant had been too young to have been awarded a discretionary
scholarship for the academic year 2006/2007 since it was a prerequisite that she have
attained the age of 18 by 1 September 2006, which requirement she could not satisfy

since she was not yet 18 on that date.

The Department’s Scholarship Board was unable to consider the Complainant’s
application for a discretionary scholarship for the academic year 2007/2008 for

studies in Spain since this was beyond the established parameters of the Scholarship

PAGE 54



Board who could only make awards for studies in the United Kingdom.

RECOMMENDATION

(1

That in all cases where applications for discretionary scholarships are unsuccessful,
the Department’s letter informing the applicant of the same should include
information about all educational trusts which the applicant could apply to for

consideration of financial assistance for their intended course of study.
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CASE NOT SUSTAINED
RECOMMENDATION MADE

CS/757

COMPLAINT AGAINST THE GIBRALTAR SPORTS AND LEISURE
AUTHORITY FOR THE RESTRICTIONS TO THEIR USERS OF VICTORIA
STADIUM BECAUSE THEY ARE NOT A REGISTERED ORGANISATION AND
FOR BEING TREATED DISRESPECTFULLY.

COMPLAINT

The complainant represents a group of 22 young men who were aggrieved that they were
discouraged from using the facilities at the Victoria Stadium because of priority being given
to “registered teams” and the disrespectful attitude of some of the staff. They gave the

Ombudsman details of a recent incident as an example of their complaint.

The complainant explained that on Friday the 13™ April 2007 they booked an allocation for
Sunday 22" April 2007, 2pm to 3pm and 3pm to 4pm to play on football pitch no. 2. On
arriving at the stadium they were told that they did not have a booking, a member of staff
allegedly phoned the administration office and confirmed there was no booking for their

group and they were therefore not allowed to use the facilities.

The complainant explained that subsequent to a lengthy discussion the member of staff
allowed them to use their booking from 2pm to 3pm, the delay had caused a loss of
approximately 15 minutes of their permitted one hour allotted time. They were not
permitted to use the remaining one hour from 3pm to 4pm as that constituted a double
booking which is against the Authority’s policy.

Further discussions continued with the member of staff, which became heated and insulting,

especially to one of the members of the group in particular.
This type of incident is described by the complainant as a common occurrence and
symptomatic of an underlying disrespectful attitude towards them because they are young

and have not registered as a team.

The complainant took their grievance to a senior manager the following day who promised
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to look into the matter. Subsequent to that meeting and their belief that their complaint
would not be taken seriously, they also met with the Ombudsman to register a complaint

against the Authority.

A week later the Ombudsman confirmed with the complainant that the Authority had not

responded to their complaint and so he wrote to the Authority explaining their grievance.

Policy governing bookings

The Authority explained to the Ombudsman through letters and a meeting that the policy for
bookings at the stadium was indeed different for registered sporting organisation than for
individual users. Organisations book their session on an annual block basis. However, some
sessions are deliberately left for individuals to use in order to share the facilities and

encourage those that are interested in sport but not yet part of an organisation.

Due to the high demand for bookings the Authority explained that they need to restrict
individual bookings to only one hour. A common abuse of the system is for two separate
bookings to be made by two different parties and the two parties to join together on the day
for a two hour session, i.e. sharing each others booking, as was the case with the

complainant.

The Authority further explained that they were aware of this problem and had been working
towards a solution for some time, just recently they had announced the new facility of
“come and play”, this did not require the same formality of bookings and was directed at the
type of usage more suitable to the complainants needs, in that users could stay for the whole

session over several hours if they so wished, without having to book in advance.

Disrespectful attitude of staff

A further meeting with the complainant established that the disrespectful attitude of staff
described by the complainant on the day in question had been one particular member of
staff. The Authority explained that the member of staff’s use of inappropriate language and
seemingly aggressive stance was not intended to cause any offence. Notwithstanding the
member of staff’s intentions, this behaviour was not acceptable by the Authority and the

matter had been dealt with by his senior manager through normal personnel procedure.
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Handling of the complaint

The senior manager that received the complainants’ grievance explained that he was
confused as to why the complainant had taken their complaint directly to the Ombudsman
the same day they had raised the issue with him. They had not given him an opportunity to
address the issues and had made unfounded assumptions regarding his integrity in

objectively dealing with the matter.

The Authority explained that they were in the process of compiling a “User and Provider
Charter” which will include a complaints procedure and form. They further explained that
the timescale for such a Charter was outside their direct control, as it would require the
backing of the Gibraltar Sport and Leisure Authority Board, which is chaired by the
Minister for Sport.

CONCLUSION

It was plain to the Ombudsman that both the complainant and the Authority were
passionate about sport. However, they both seemed to have been at odds on how the

facilities should be used.

The Ombudsman is of the opinion that it is very likely that the complainant had attempted,
knowingly, to use the facilities at the Stadium in a manner that is not permitted i.e. double
bookings. However, the handling of the incident by the Authority was, in the
complainants’ words, disrespectful and insulting. Furthermore, the following day only
went to highlight the need for clear guidelines regarding complaint handling, in order to

realistically manage user expectations and protect the employees.

The Ombudsman explained to the Authority that if they had had a complaints policy giving
timescales (or a User & Provider Charter), the Ombudsman would not have become
involved until that process had been exhausted, if at all. As no timescales were given to
the complainants in regard to feedback from their complaint they were left to make their
own assumptions of what to expect from registering their complaint. This coupled with the
complainants’ already believing that they were not being taken seriously only fuelled their
grievance and likely prompted them to seek the assistance of the Ombudsman. This
ambiguous approach to complaint handling was further evidenced in communications to
the Ombudsman by the Authority. The Ombudsman had been told by the Authority two
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different versions of what was expected in regard to the complainants’ grievance; one was
that the senior manager was waiting for the complainants to get back in touch with the
Authority and the other was that the Authority had not had the opportunity to report back to

the complainants.

In contrast the Ombudsman also noted that in the eight years his office had been open only 3
complaints had been received against the Authority (previously the Sports Department), this
coupled with the knowledge that currently over 10,000 user units are booked each week was

an impressive record of user satisfaction.

The Ombudsman did not sustain the complaint in respect of unacceptable behaviour of the
Authority’s employee on the day of the incident as this matter had been addressed by the
Authority through its own personnel procedures. In regard to the Authority’s complaint
process the Ombudsman supported the initiative of the Chief Executive in introducing a
User and Provider Charter that included a complaints procedure, he did not sustain this
aspect of the complaint either but made strong recommendations that the Board address the
issue of a Charter at their earliest opportunity, for the sake of not only the thousands of users
but also in protection of the employees who are providing an ever expanding facility within
Gibraltar.

RECOMMENDATION

The Sports and Leisure Authority Board address the issue of a User and Provider Charter at

their earliest opportunity.

UPDATE

The Authority informed the Ombudsman that the User and Provider Charter was now in
draft format, which included a complaints and suggestion procedure and a copy was
provided to the Ombudsman. The Authority explained that they were still unable to provide
a time frame for publication as the document was subject to the approval by the Gibraltar
Sports & Leisure Authority Board.
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CASE SUSTAINED

CS/731

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR THE DELAY IN
COMPLETING ESSENTIAL WORKS

COMPLAINT

The complainant was aggrieved that she had been waiting for essential works to be
completed on her sinking floorboards since 2003. This complaint had been investigated on
two previous occasions by the Ombudsman, resulting in formal reports in April 2004 (CS
566) and June 2005 (CS 638).

Both reports had already addressed the issue of delay in instigating repairs, both
investigations were sustained (one against Building and Works and the other against the
Housing Department).

SUMMARY OF PREVIOUS INVESTIGATIONS:

Report 566 issued April 2004

The complainant first reported to the Housing Department (Department) in May 2002 that
her floorboards were sinking in her kitchen. It took 2 years before the Department and
Building and Works (B&W) were able to agree the details of whether and for how long the
complainant should be decanted. The work was planned for April 2004.

Report 630 issued June 2005

The complainant returned to the Ombudsman because the work had still not been completed
by October 2004. The Department initially advised the Ombudsman that a survey would
need to be conducted before works could be scheduled. The Ombudsman was able to
forward evidence from the investigation carried out in case number 566 where the necessary
surveys and temporary decanting arrangements had already been made by the Department
and work scheduled to be begin around April 2004. On reviewing this evidence the

Department agreed that they had made an error and the surveys had in fact already been
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completed. The works were re scheduled for end of 2005.

INVESTIGATION

The complainant made a complaint to the Ombudsman a third time in February 2006 as the
work had still not been completed. The Department and B&W had not been able to agree on
whether the Department should arrange the decanting first or B&W should schedule the
works first. The Department also sought further verification on how long the works would

take to complete.

In desperation at the inability of the Department to be able to organize the necessary works
with B&W and the ineffectiveness of the Ombudsman’s reports the complainant sought the
assistance of the Minister for Housing in March 2006. The Minister agreed that the
complainant should be decanted and discussed with the complainant the practical issues in
relation to finding a suitable accommodation. The complainant was informed that her
decanting was expected to be organized for September 2006, some 2 and half years since
the first scheduled date of April 2004.

The Ombudsman was informed by the complainant in late August 2006 that it had been
necessary for her family to be decanted urgently as a result of workers removing a wall

beneath her flat causing her floor to sink.

CONCLUSION

The Ombudsman expressed his utter dismay at what the complainant had endured since first
reporting a serious health and safety hazard in her own home back in May 2002. Subsequent
to an investigation by the Ombudsman the works had been scheduled to start in April 2004,
this did not materialise, and resulted in another investigation by the Ombudsman and a
reschedule of the works to begin late 2005. The two investigations were sustained because
of the lack of good administrative practice, mainly keeping the complainant informed and

updated as to the progress of her pending work.
The Ombudsman sustained this case against the Housing Department who, as the entity

tasked with the administration of the public housing stock, had dismally failed the family.

They had eventually been re-housed on an urgent basis due to workers (on an unrelated job)
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removing a wall beneath her flat which caused her floor to sink. For the avoidance of doubt,

this re-housing was not done because of the outstanding work from 2003.

CASE SUSTAINED
CS/732

COMPLAINT AGAINST THE HOUSING DEPARTMENT (“THE
DEPARTMENT”) FOR ORDERING THE COMPLAINANT NOT TO USE HIS
TERRACE WITHOUT ANY REASONABLE TECHNICAL JUSTIFICATION, BUT
ONLY BECAUSE HIS NEXT DOOR NEIGHBOUR (“THE NEIGHBOUR”) WAS
PERSISTENTLY COMPLAINING

COMPLAINT

This case began with the visit on 7 April 2006 by two housing inspectors to the
Complainant’s residence to inform him that his neighbour (“the Neighbour”) had
complained that a safety barrier which he had erected months ago on his terrace was in her

view an “eyesore”.

As a result of this visit the Complainant wrote to the Principal Housing Officer of the
Department on 8 April 2006.

So as to avoid any misunderstanding, the Complainant explained in his letter that the so-
called eyesore had already been inspected by a member of the Department’s staff and he had
passed no comment. He further explained that he had erected the safety barrier because
when he took possession of his house there appeared to be a wall missing on his top terrace

and that the barrier was decorated to match the surrounding walls.

The Complainant suggested three alternative ways of solving the matter:

“(a) admit it is not an eyesore but classified as such due to some ulterior motive not

clear at this stage;

(b) in the interests of safety Housing should build a proper brick parapet wall;
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(c) allow me to submit a P4 Form Minor Building Works which would require your
signature of consent to allow me to build such a wall which at the end of the day would
have Government Approval. 1 have discussed this with the Chief Building Inspector

who would raise no objection and would approve the P4.”

The Complainant then reminded the Principal Housing Officer that whilst on the question of
“eyesores” two or three months earlier he had reported to the Department that a patch of
dampness was spoiling his newly fitted kitchen caused by cracking on the external wall and
unsealed floor tiling on the balcony above the kitchen. As at the date of writing he had not

received a reply.

The Department did not reply to the Complainant’s letter dated 8 April 2006 and he again
wrote to the Department on 21 April 2006 following from another visit from members of the

Department.

In this letter he recorded that this was the third occasion when members of the Department’s
staff had called and had been unable to give a satisfactory explanation for so doing when

asked to explain the purpose of their visit.

The Complainant recorded the three visits as follows:

1. On the first occasion the Department’s representative asked to see the extension the
Complainant was allegedly building; he was shown all parts of the premises and
later left apologizing for the inconvenience caused saying that he had been
misinformed. The information he had been given was that the Neighbour alleged

that an extension was being built without a building permit.

2. The second occasion occurred on the 7 April 2006 and is explained in the
Complainant’s letter to the Principal Housing Officer dated 8 April 2006 referred to

above.
3. The third occasion was on Wednesday 19 April 2006, when the Housing Allocation

Officer accompanied by another member of staff requested to “view the problem”.

When the Complainant asked them to identify the problem they were unable to do so
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and after some further conversation they made the suggestion that the temporary
barrier which the Complainant had erected for purely safety reasons could be
replaced by two horizontal scaffolding poles built into the end wall to form a
barrier. The Complainant replied that he would not raise any objection to this
provided that the work be undertaken from “the Neighbour’s side” and hopefully
this would put to rest any future complaints.

The Complainant concluded his letter by stating:

“I am sure that the next complaint made by (the Neighbour) will be investigated for

’

substance, accuracy and legal standing before precipitate action is taken”.

The Department finally replied to the Complainant by way of letter dated 16 May 2006,
where they stated that the roof was not built to be used as a terrace and further stated that
the existing finishings should be protected at all times, “in order to maintain the integrity

of the roof elements”.

The Department also explained that there was no direct access to the roof with one side
being unprotected and, therefore, rendering it unsafe. The Department stated that it was
due to these concerns and for health and safety reasons, that the Complainant was being
requested not to make use of the flat roof, at any time, except only when access was
required for maintenance purposes. (It should be noted that the Complainant had already

made provisions at his own expense to make the terrace safe).

The Ombudsman’s Observations and Comments at this stage in relation to
Maladministration:

(1)  The numerous valid points, suggestions and questions asked by the Complainant in
his letters dated 8 and 21 April 2006 merited serious consideration and a
substantive  reply, which the Department’s letter dated 16 May 2006 did not
address ina  satisfactory manner.

(2)  Additionally, the time taken to reply, over one month was too long a delay.

(3)  Although the Complainant in his first letter mentions that Department staff have
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informed him that the Neighbour had complained that a safety barrier which he had
erected months ago on his terrace was in her view an “eyesore”, the Department did
not confirm the above in their letter in reply but instead stated that the Department’s
concerns on the use of the terrace/flat roof were related to it not having been built to
be used as a terrace and that the existing finishings should be protected at all times in
order to maintain the integrity of the roof elements. Additionally the Department

mentioned concerns for health and safety reasons.

(4)  The Complainant’s concerns about a report he made two or three months previously
relating to a patch of dampness which was spoiling his newly fitted kitchen caused
by cracking on the external wall and unsealed floor tiling on the balcony above the

kitchen, were not addressed by the Department in their letter.

The Complainant then wrote two letters, both to the Principal Housing Officer where, in the
first (undated) one, he explained that the Department’s staff had moved from friendly
persuasion to setting down in writing a prohibition on movement within his own home
without him having been informed of the reasons for his continual harassment. The

Complainant appealed to the Principal Housing Officer’s sense of fair play to intervene.

In his second letter, dated 19 May 2006, the Complainant, in reply to the Department’s letter
dated 16 May 2006 started off by stating that he could surmise that the Department was
being subjected to external pressures as it was inconceivable that they would go to such
lengths to satisfy the whims of arrogance. He reminded them that he was the innocent party;
he had never complained but had to put up with unfounded allegations. He explained that he
could not agree that the "roof was not built to be used as a terrace" since it had surrounding
walls at parapet height which were fitted with iron hoops of the type which take timber

poles for washing lines and the evidence on site showed the existence of access stairs.

The Complainant went on to state that the third paragraph of the Department’s letter dated
16 May 2006 was totally untrue and referred to his previous correspondence regarding
“safety”. He agreed with the Department that the terrace surface should be protected (one of
his rooms being directly under it) and to this end would follow their recommendation and
consider the possibility of roofing it over in a manner similar to that used by the Neighbour.
Additionally, the Complainant with regard to the Department’s view that the terrace should

be accessed for maintenance, stated that he would make a daily inspection of the terrace
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roof surface to ensure its integrity and water tightness and also to ensure that any defects
were identified at inception. He then finished his letter be stating that he hoped these
words would go some way to allay the Department’s concerns regarding the use of the

terrace.

The Department replied by way of letter dated 9 June 2006 stating that it had been brought
to their attention that the flat roof was being utilised as a recreational area for the

Complainant’s own use despite the Department’s letter dated 16 May 2006.

The Department requested the Complainant to reconsider his position and to kindly
remove the wooden uprights, clothes lines and any other unauthorised structure from the
top flat roof, forthwith, and to refrain from accessing the area unless for maintenance
purposes only. Clarifying that maintenance referred to fabric of the building and advised
the Complainant that the Department was copying the correspondence to the Department’s
legal representatives for their information and hoped that the matter would be resolved

amicably and that he would comply with what was a simple request.

The Ombudsman’s Observations and Comments at this stage:

The Ombudsman noted that the Department’s stated position continued to be that their
concern as to non use by the Complainant of the terrace/flat roof related solely to the
avoidance of any damage to the fabric of the same and that at no point did the Department
inform the Complainant of any other concern.

It was at this point in time that the Complainant being very upset at what was going on and
how he perceived he was being treated by the Department, came to see the Ombudsman on
the 21 June 2006 with his Complaint.

INVESTIGATION (INITIAL)

(1) The Ombudsman’s Correspondence with the Department.

As a result of the Complaint the Ombudsman wrote to the Department on 22 June 2006 to
inform them of the Complaint and to ascertain their comments.
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The Ombudsman presented the Department with the complaint to the effect that the Housing
Department were ordering the Complainant not to use his terrace without any reasonable
technical justification, but only because his next door neighbour was persistently

complaining.

The Ombudsman stated in his letter that the Complainant had explained that he had moved
into his government property some seven months prior to the relevant events. At the time
there was a wall missing in the top terrace of the flat so he decided to commission a new

wall himself in the interest of safety.

Some months later while he was spending some time in the terrace he happened to lean on
the wall and see the Neighbour using her own terrace. He claimed that he politely said hello,
and when she asked what he was doing there, he joked that he was going to build an

extension and have a skyscraper on his roof.

The Complainant thought nothing more of the exchange until the next day when a building
inspector knocked on his door. The building inspector asked to see any extensions done to
the property and the Complainant quickly explained the misunderstanding and took him
round the property. On confirming that there were no such extensions the inspector left

(these events have already been explained above).

The next time that the Complainant was on the terrace leaning on the wall, the Neighbour,
who was also using her terrace, told him that he was “invading her personal space by
looking into her terrace”. The Complainant, who had years of experience working in the
building and planning field, simply answered, that the fact that he could see into her

property did not constitute an offence.

The following day a Housing Inspector came to his flat with a complaint that the barrier
wall erected by the Complainant was an 'eyesore'. The Housing Inspector asked if the
Complainant had asked for the relevant building permission for the barrier to which he
replied that there was no need for a 'P4' permit as it was not a structure and therefore did not
need a permit. The Housing Inspector then asked that it be removed on the grounds that it
was an eyesore to which the complainant replied that he did not think it was an eyesore and
when the building inspector had come to check on the works when they were finalised he

had said it was fine.
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The Housing Inspector mentioned that he had been sent by the Principal Housing Officer so
the Complainant decided to write to him discussing the issues at hand. Sometime later the
Housing Infrastructure Manager came to see him and proposed that Government change the
barrier themselves with no expense to the Complainant. The Complainant had no problem
with this, but commented that since the work was to be done as a result of the Neighbour's
complaint that it should be undertaken from the outside of the building. He did not want to
allow access through his property on account of the damage and nuisance this would cause

to his property and his family.

The Complainant then received a letter some days later from the Housing Infrastructure
Manger advising him that the roof should not be accessed as it was never built to be used as
a terrace. The letter mentioned that it should only be used for maintenance reasons. The
Complainant wrote back to the said Manager with his own comments on the matter
including the fact that maintenance was not his responsibility in any case, and the roof was

indeed built as a terrace and there were a number of facts to prove this.

The Complainant alleged that he did not hear from the Housing Department for some time
after this and some weeks later he erected some poles for a washing line. The Complainant
noted that the terrace had some rings attached to the wall which proved that it had been used
to hold up washing poles some time ago, so he used these same rings. As soon as he put up
the washing lines however he received a strong letter from the Department advising him to
remove the washing pole and any other structure 'forthwith' as the roof was not designed as
a terrace. He ended the letter stating that the matter was now being referred to the Ministry’s

lawyers for information.

The Ombudsman informed the Department of the Complainant’s point of view:

1. The previous tenant enjoyed the use of the terrace before him as there was
evidence to this effect; there was a ladder leading to the terrace allowing access,
the terrace had a permanent terrace surface, and there were washing pole hoops

attached to the wall.
2. He felt there was no technical justification in the Housing Department’s actions,

and believed that this was only happening because his neighbour was

persistently complaining (allegedly buildings inspectors had confirmed the latter
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to him).

3. After moving into the property seven months ago and spending money redoing
his kitchen there appeared large areas of damp and long cracks on his walls. He
had reported this through the relevant department, but as at that date he had not
even had an inspector call at his flat to view what could be a structural problem
of the building, yet the Department still felt it fit to use up their time entertaining
the Neighbour’s complaints, to the point of spending money on replacing a

barrier just because she felt it was an 'eyesore'.

The Department replied by way of a letter dated 30 June 2006 stating that the Principal
Housing Officer had spoken to the Ombudsman (subsequently to the Ombudsman’s initial
letter) regarding this complaint and it had been agreed that given that the Principal Housing
Officer would be pursuing this case legally, the complaint would be left pending until

further notice.

NOTE: The Ombudsman’s practice is not to carry out a parallel investigation where there
are lawyers involved, hence the above communication from the Department. Additionally
the Ombudsman wrote to the Complainant on 6 July 2006 advising the Complainant that
the Department had informed him that they would be taking legal advice regarding the use
of the terrace and that the Ombudsman’s enquiries would therefore be put in abeyance

pending developments.

CONTINUING HISTORY

A lawyer instructed by the Department wrote to the Complainant on 1 September 2006
informing him that they had been instructed by the Ministry for Housing.

The lawyer had advised the Ministry that the Complainant was in breach of Clause 4 (1)
(10) of the Tenancy Agreement entered into with the Housing Manager on 17 November
2005. (Ombudsman’s note: The Clause being referred to is actually 4.3 (10))

Clause 4.3(10) provides: "Not to make or permit to be made any structural alterations in or

additions to the premises without the previous consent in writing of the Landlord and of the

Development and Planning Commission and without previously submitting to the Landlord
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all necessary plans and specifications for the said additions and or alterations".

In the circumstances, the Complainant was asked to make arrangements within fourteen
days from the date of the said letter to remove all structures erected by him or his servants
or agents. Once that had been achieved, consideration could be given to any request as per

the quoted clause.

The Complainant wrote to the Ministry’s lawyer on 7 September 2006 stating that his letter
did not define “structures” and that he had assumed that the reference concerned the safety
barrier which in the past has been the subject of correspondence with Ministry of Housing;

the barrier had been removed.
INVESTIGATION (CONTINUED)

2) Visit by the Office of the Ombudsman to the Claimant’s residence to view the

terrace/flat roof in question.

On the 24 November 2006 a visit to the Claimant’s residence was arranged and the terrace/
flat roof in question was viewed, where it was seen that the safety barrier had indeed been

removed by the Complainant.
A3) The Ombudsman’s continuing Correspondence with the Department.

Consequently the Ombudsman wrote to the Department on 12 December 2006 informing
them that the safety barrier had been removed by the Complainant and that the Ombudsman
was resuming his investigation and requested a reply to his letter dated 22™ June 2006. The
Department replied by way of letter dated 12 January 2007 (received 19 January 2007).

The Ombudsman’s Observations and Comments at this stage:
(D) The time taken to reply, over four weeks was too long, particularly since the
Department had had effective notice of the Complaint since the

Ombudsman’s letter dated 22 June 2006. Additionally a reminder had been

necessary.
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(2) The Ombudsman expects substantive replies by departments to his correspondence

no later than 2 to 3 weeks from the date of his letter.

In their letter dated 12 January 2007, the Department reminded the Ombudsman that this
case was being dealt with directly by the Principal Housing Officer and that as they
understood matters, not all structures had been removed. The Department therefore
informed the Ombudsman that the Complainant had not fully complied with the instruction

given to remove all structures erected and as a result this case continued under legal advice.

Taking account of the Complainant’s letter to the Ministry’s lawyer (7 September 2006)
and the time lapse (January 2007), the Ombudsman was amazed at such a statement from
the Department. It appeared that they only reacted upon receipt of letters from the
Ombudsman.

The Ombudsman immediately wrote replying to the Department on 19 January 2007
informing them that he was very surprised at the contents of their letter since, as informed in
his letter dated 12 December 2006, the Ombudsman viewed the terrace/flat roof access in
question and saw that the Complainant had indeed removed the safety barrier. Additionally,
the Complainant had previously written to the Ministry’s lawyer on the 7th September 2006
(with a copy to the Department) stating that his letter did not define “structures” and that he
had assumed that the reference concerned the safety barrier which in the past has been the

subject of correspondence with Ministry of Housing. The barrier had been removed.

The Ombudsman therefore asked the Department to provide answers to the following:

1. What are the erected structures which you allege have not yet been removed

by the Complainant.

2. Have you or your legal advisers to date written to the Complainant
informing him of these structures. If you have, also forward us copies of

these letters.

3. Since the Complainant has removed the safety barrier, we cannot understand
your necessity for continuing legal advice. We therefore require information
as to the nature of this legal advice, since we are not minded except for very

good reason to further delay our investigation of this Complaint.

PAGE 73



Despite the fact that the information being sought was relatively simple to answer, the

Ombudsman had to send a reminder letter to elicit the information.

On the 31 January 2007, the Ombudsman received a reply from the Department providing

information to points 1, 2 & 3 above.

3.

The erected structures which have not been removed by the complainant

refer to aerials and some wooden uprights.

(Ombudsman’s note: The Complainant was not informed of such a
requirement even though he had written to the Ministry’s lawyer and to the
Department over four months prior to this correspondence)

Copy of letter from (our lawyer) to complainant is enclosed.

(Ombudsman’s note: This was a copy of the letter (1 September 2006)
originally sent to the Complainant by the lawyer and already in the
Ombudsman’s possession; it obviously did not answer the Ombudsman’s
request at point 2 — it was obvious that there had never been a reply to the
Complainant’s letter (7 September 2006) seeking information as to the

“structures”)

A further letter from (our lawyer) will be sent informing the complainant that

he has to remove the aerials and wooden uprights.

On a final note, the Ministry for Housing informed the Ombudsman that they would be

proceeding with the construction of a pitched roof over the flat roof in question.

The Ombudsman immediately replied to the Department reminding them that to date neither

they nor their legal advisers had written to the Complainant advising him of the erected

structures which they alleged had not yet been removed by him.

With regard to their intention to proceed with the construction of a pitched roof over the flat

roof in question, the Ombudsman required technical details and an explanation as to why

this pitched roof had to be constructed and the cost involved.
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The Ombudsman also sought information as to why the Complainant had not to date been
informed of this intended construction, been shown any plans or been consulted in any way

since he was, after all, the lawful tenant.

The Ombudsman’s Observations and Comments at this stage in relation to

Maladministration:

(1) The over 4 months delay in taking action consisting of the omission by the
Department between on or about the 7 September 2006 and the 25 January 2007 and
ongoing, to write to the Complainant advising him of the erected structures which the
Department alleged had not yet been removed by him, constitutes maladministration
by virtue of unreasonableness and delay.

The Ombudsman was of the opinion that the Complainant was being treated in a most

unreasonable manner by the Department.

(2) The failure by the Department to inform the Complainant of their intention to
construct a pitched roof over the Complainant’s terrace/flat roof, as well as their
failure to show him any plans or consult him in any way, was an act of
maladministration.

The Department’s above mentioned failure, to give notice to the Complainant of their
proposed action, to consult with or to give him an opportunity to be heard, is
maladministration as both:

(a) A breach of natural justice/procedural fairness, and

(b) Because it was unreasonable.

The Department replied to the Ombudsman’s above mentioned letter dated 31 January 2007
by way of a letter dated 5 February 2007.

The Department informed the Ombudsman that technical details on the erection of the

pitched roof were still not complete and would be sent when ready.
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It was decided to erect the pitched roof as a result of a complaint received from the
Neighbour alleging that the Complainant frequently used the flat roof and this had resulted
in numerous verbal exchanges between the two parties. In order to respect the privacy of
both parties and to prevent further anti social behaviour between the two parties, it had

been decided to erect a pitched roof.

The Complainant had been called to an interview on Friday 2™ February 2007 with the
Principal Housing Officer to explain the situation and the reasons for the erection of the

pitched roof.

Although it appeared that the previous tenant was using this flat roof as a terrace
according to evidence mentioned in the letter, it did not mean that this flat roof was
intended to be used as a terrace. In fact, the parapet walls did not completely surround the
roof, which in the past housed overhead water tanks. The type of access stairs still in place
were usually used to access roofs for maintenance purposes only and not for leisure

purposes.

The Department provided information of the Complainant’s reports that appeared to be

outstanding. These were:

Reports 78151, 78210, 78303 referred to the replacement of old galvanised
pipe work, very low fresh water pressure and the renewal of a section of

fresh water pipe work (various dates all in June 2006).
Report 75954 dated February 2006 referred to water ingress.

Report 82000 dated November 2006 referred to rat infestation in the area

and had been passed to the Environmental Agency.

Report No 78821 dated July 2006 refered to the bad state of the light well.
The Estimating Section of Buildings and Works had rejected this report

(Ombudsman’s Comment: Was the Complainant informed?)

Report No 84331 dated January 2007 referred to gutters for inspection and
had still not been estimated by Buildings and Works.
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However and as a result of the meeting with the Complainant it had been decided to
prepare a specification of all works pending related to maintenance repairs. A site meeting
at his flat has been arranged and the Department therefore foresaw that this specification

would encompass most if not all of the pending jobs mentioned above.

The Ombudsman’s Observations and Comments at this stage in relation to

Maladministration:

(D) The Department’s failure to reply with their comments to his letter dated 12
December 2006 (in which he informed the Department that the investigation of this
Complaint as per his letter dated 22 June 2006 had been resumed), until 5 February

2007, constitutes maladministration.

2) The Department’s admission in the above letter that it was decided to erect the
pitched roof as a result of a complaint received from the Neighbour alleging that the
Complainant frequently used the flat roof and this had resulted in numerous verbal
exchanges between the two parties and that in order to respect the privacy of both
parties and to prevent further anti social behaviour between the two parties, it had
been decided to erect a pitched roof, is maladministration as being unjust, since the
Department’s decision resulted in a perceptible bias against the Complainant, since
no middle ground solution had been suggested by the Department and if the pitched
roof were to be constructed it would result in the Complainant being deprived of the

use of his terrace/flat roof of which he is the lawful tenant.

The Ombudsman again wrote to the Department on 14 February 2007, enquiring that if the
decision to erect the pitched roof was for the reason specified in their letter, namely as a
result of a complaint received from the Neighbour alleging that the Complainant frequently
used the flat roof and this had resulted in numerous verbal exchanges between the two
parties and that the decision was made in order to respect the privacy of both parties and to
prevent further anti social behaviour between the two parties, why was it that this was not
explained to the Complainant in the Department’s letter to him dated 16th May 2006.

In the 16th May 2006 letter the above was not mentioned at all and the Complainant was

asked not to make use of the flat roof since it was allegedly “not built to be used as a

terrace”. The same letter went on to state “I hope this clarifies The Ministry’s concerns on
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the use of the roof.-” No mention was ever made at that stage that there were other possible
concerns for the Department’s opposition to the use by the Complainant of the terrace/flat
roof. However, from the first time that the Complainant visited the Ombudsman he claimed
that this controversy had arisen out of the Neighbour’s opposition to his use of that part of

his tenancy.

The Ombudsman also asked whether the Department had ever informed the Complainant of
his alleged anti social behaviour and if so to provide him with copies of the correspondence

and/or minutes of the meeting. He asked the same in respect of the Neighbour.

With regard to the outstanding works reported by the Complainant, the Department was
asked to explain why all the outstanding repairs referred to in the five reports 78151, 78210,
78303, 75954 and 84331, the earliest of which dated back to February 2006, had not to date
been attended to and yet it appeared that so much time and resources had been allocated to
the matter of the terrace/flat roof. Surely very low fresh water pressure, water ingress and
problems with gutters should be of greater concern to the Ministry of Housing and should

have been followed up far more proactively than they appeared to have been.

The Department provided information to the Ombudsman by way of a letter dated 13 March
2007 where they stated that the matter of the Neighbour’s complaint was not explained to
the Complainant in the letter to him dated 16™ May 2006 because at the time the Neighbour
had noted that the Complainant was using his terrace and was concerned about damages to
the roof elements given that they had at some point experienced signs of water ingress and
dampness in the area. However the situation had now developed into anti-social behaviour
between the two parties as explained in their earlier letter and this had to an extent surpassed
the situation raised in their said letter, dated 16th May 2006.

The Department informed the Ombudsman that both the Complainant and the Neighbour
had been informed of the anti-social behaviour. However this had occurred during
conversations over the phone or at meetings (apparently the Department did not have any
written communications to produce on this issue).

The Ombudsman’s Observations and Comments at this stage:

(1) Allegations of anti-social behaviour are serious in nature and the
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2

3)

Department should at all times put these to government tenants in writing.

In any event the Complainant informed the Ombudsman that, contrary to the
Department’s assertion, he had never been contacted by the Department (or
anyone else) on any question of anti-social behaviour. He vehemently
denied that he had ever acted in any anti-social manner and would

vigorously dispute any such allegations if ever they were put to him.

In respect of the technical details that the Ombudsman had requested
concerning the erection of a pitched roof over the terrace/flat roof, the
Department stated that they were not complete. This was despite having
informed the Ombudsman as far back as 31 January 2007 that they “would
be proceeding” with the construction of a pitched roof over the flat roof in
question and despite the fact that on Tuesday 30 January 2007 when the
Complainant went up to his terrace he was informed by a contractor and his
workmen who were on the Neighbour’s terrace that the pitched roof would
be erected on the Complainant’s terrace over that weekend! The works did
not however proceed. The Department was now informing the Ombudsman
that the technical details were not complete because the Ministry had sought
legal advice before proceeding with the works and the matter was therefore
under consideration. The Ombudsman was surprised at the Department’s

statement which appeared to contradict the course of events.

The Pitched Roof

The casual bystander when informed that a pitched roof would be
constructed over a certain area would normally take that to mean that the area
in question would be provided with a roof to cover it and under which a
person could stand for shade or shelter. In this instance, the pitched roof
consisted of a sloping construction covering the whole of the terrace/flat roof
to a height of about one and a half metres from the floor, thus effectively

making the area impossible to be used by anyone (see attached plans).

The Ombudsman was of the opinion that the Department was acting without

any technical or practical justification to prevent the Complainant from
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making use of all of his tenancy in order to accede to the Neighbour’s
complaint. Whilst the Department could be applauded for making efforts to
resolve neighbour problems, the Department should never allow itself to be
placed in a position such as the present instance where, in the Ombudsman’s
opinion, there was clear bias in favour of one of the neighbours and were also

acting in a most arbitrary manner.

The Department also informed the Ombudsman that the Housing Infrastructure Manager
had confirmed that the flat roof had housed water tanks in the past. However it was not

possible to provide plans or documents as requested as these were unavailable.

The Ombudsman did manage to trace photographs of the area in past years and saw that
there was a small water tank partially resting on one of the parapet walls which in no way
impeded access or decreased the “useable” area. Additionally a safety barrier could be seen

in place, exactly where the Complainant had erected his own safety barrier.

The Department did not provide an explanation as to why the outstanding repairs had not
been made and could only state that the reason why the outstanding repairs referred to in
the five reports mentioned had not been attended to would have to be given by Buildings &
Works. They informed the Ombudsman that they would be copying their letter to the Chief
Executive of Buildings & Works for his comments, which would in due course be
submitted to the Ombudsman. By way of update, as at the time of writing this report (April
2007) no works had been carried out at the Complainant’s flat nor had any reply from

Buildings and Works been received by the Ombudsman.

CONCLUSION

The Ombudsman decided that the Complaint was sustained.

From the totality of the investigation the Ombudsman concluded that there had been
maladministration in that the Department was ordering the Complainant not to use his
terrace without any reasonable technical justification, but only because his next door
neighbour was persistently complaining. This the Ombudsman held was a serious act of
maladministration causing an injustice since, it was both unreasonable and unjust as a

partial, unfair and inequitable decision. The Department’s actions were causing the
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Complainant and his family distress and anxiety.

The Ombudsman also concluded that there had been additional maladministration by the

Department in this case, details of which were explained under the headings “The

Ombudsman’s Observations and Comments” on pages 4, 10 - 11, 12 and 13 - 14 of this

report.

In summary the additional maladministration consisted of:

(1)

2

3)

Delay in replying and lack of substantive reply to the Complainant’s
correspondence. (See Ombudsman’s Observations and Comments on page 4 of this
report).

The Department’s failure to give notice to the Complainant of their proposed action,
to consult with or to give him an opportunity to be heard in relation to their decision
to erect a pitched roof is maladministration. This maladministration encompasses
both (a) A breach of natural justice/procedural fairness, and (b) Unreasonableness.
(See Ombudsman’s Observations and Comments on page 11 of the report).

The Department’s decision to erect a pitched roof as a result of a complaint received
from the Complainant’s neighbour and also in order to respect the privacy of both
parties and to prevent further anti social behaviour between them, is unjust since it
resulted in a perceptible bias against the Complainant, since no middle ground
solution had been suggested by the Department and the pitched roof would if
constructed result in the Complainant being deprived of the use of his terrace/flat
roof of which he is the lawful tenant. (See Ombudsman’s Observations and

Comments on page 12 of this report).

The Department’s Maladministration vis-a-vis the Ombudsman.

Finally the Ombudsman concluded that there had been Maladministration by the

Department in relation to the Office of the Ombudsman as follows:

4)

Delay in replying to the Ombudsman’s correspondence. (See Ombudsman’s
Observations and Comments on pages 9 and 12 of this report).
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UPDATE

Upon receiving the draft report for their comments, the Department informed the
Ombudsman that their only comment was the fact that this flat roof should not be used as a
terrace. In addition, they stated that this area fell outside the terms of the tenancy agreement
for the tenant to enjoy for his own exclusive use. The Complainant should therefore adhere
to the terms of his tenancy agreement and desist to use this area as instructed by the

Department.

The Complainant subsequently informed the Ombudsman that the Department had indeed
proceeded to construct the pitched roof.

Technical details on the construction of the pitched roof and the cost involved were never

provided to the Ombudsman.

CASE SUSTAINED

CS/742

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR MISLEADING
APPLICANTS BY STATING ALLOCATIONS ARE MADE IN “STRICT DATE
ORDER”

COMPLAINT(S)

The Ombudsman had received several complaints where an underlying issue was that the
complainant did not have faith in the Housing Department’s (Department) procedures for
allocating government flats. They explained to the Ombudsman that they had been told by
the Department that they must wait their turn as allocations were made in a strict date order,
but they all believed there had been an element of “queue jumping” or that allocations were
made “to those that shout the loudest”. The Ombudsman was aware of the Department’s
strict date order policy, but had not investigated whether that policy was indeed enforced on

a general basis.
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In order to verify whether the allegations were founded the Ombudsman investigated
allocations made over a sample period of time, the results of which were relevant to the

following six cases:

D1556 CS742

The complainant explained that she and her daughter had lived in their flat since April 2002.
The Department had agreed in October 2004 that due to the below ground level position of
the flat and subsequent severe dampness and the water penetration from the upstairs
property, she should move to another flat. She was therefore placed on the approved

exchange list for another pre war 3RKB flat.

She further explained that over the past two years she had been asking the Department how
much longer she should have to wait, but was constantly told that allocations were made in
date order and she needed to wait her turn. The living situation in the flat got so bad that she
was forced to abandon her bedrooms and had only the use of her living room. In a further
attempt to improve her chances of being offered an alternative flat she asked that the fact
that she can only use one room be reflected in overcrowding points for her application for a
post war flat, she also asked for compensation via her rent due to the uninhabitable living

conditions. The Department declined both.

Finally, 2 years after being placed on the approved exchange list, the complainant sought
the assistance of the Housing Minister, who instigated a full survey of her flat. The survey
was completed in November 2006, it verified the complainant’s assertions as justified,
making recommendations for repair and possible alternative use than residential. The
complainant waited 4 months for the Department to make a decision based on the report
until the Ombudsman prompted the Department for an update, they had decided to decant
her as soon as possible, she was therefore moved from the approved exchange list for a pre-
war 3RKB,to the decanting list for a post war 3RKB.

The change of list would effectively mean the complainant would wait significantly less

time for an allocation as there are more post war flats than pre war.

E2081
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The complainant was aggrieved that she had been waiting since August 2005 for an
allocation on the decanting list. She had been advised that she must wait her turn as
allocations are made in strict date order. The complainant was relinquishing a 3RKB for a
2RKB as her husband had a heart condition that made it difficult for him to leave their 3 rd

floor flat, the flat was also in need of urgent refurbishment see Ombudsman report no. 660.

The complainant had been concerned that because she had declined her first offer she had
been put to the ‘back of the list’ and others were effectively queue jumping her. The first
offer had been an inappropriate suggestion of the complainant’s, she thought it was a 2RKB
when in fact it was a 1RKB (bedsit).

After a 2 year wait on the decanting list the complainant was offered a flat at Albert Risso
House (Government’s Waterport Terraces Development), unfortunately she will be moving

into this new development on her own as her husband recently passed away.
E2051

The complainant explained that she lived with her elderly mother and brother in a three
bedroom flat on the 4™ floor, her mother was 77 years old suffering from ischemic heart
disease LVF and osteoarthritis of the knee which renders her housebound. The Medical
Advisory Committee (MAC) classified her application with the highest medical category
available at the time, Medical A, in June 2003. However, four years later she was still
waiting for an offer, despite updating the Department with medical letters that explained the
continued deterioration of her health in relation to the flat she lived in, making her virtually

housebound.

Since June 2003 the Department had introduced a new category effectively demoting
medical A to the second highest category (as was the status of Medical B), the new category
was called Medical A+. The Department had not informed the complainant of the new
higher category, leaving the complainant under the false impression that she had attained the
highest categorization of priority. All applicants on the Medical A+ list would be allocated

(in strict date order) before applicants on the Medical A list would be considered.
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E2140

The complainant was aggrieved that she had been on the Medical A list since March 2004
and had still had not been allocated a flat. She explained that she lived with her mother and
step father and the initial categorisation of Medical A in March 2004 was made on the basis
of her own medical condition. She suffers from depression and chronic anxiety which the
doctors believed had been brought about by the social and domestic difficulties with her
step father. She further explained that she now had a son who was two years old. At just two
months old he underwent a very serious heart operation and now requires special care in
order to continually stabilise his condition. Her living conditions were directly affecting not

only her health but also her young son’s.

Despite being told that Medical A was the highest medical priority available, the
complainant had continued to write various letters to the Department over the past three
years explaining how desperate her situation was and how it was affecting both her health
and her sons, she also included several letters from various doctors substantiating her
claims. The Medical Advisory Committee (MAC) reviewed her case on three occasions,
March 2006, October 2006 and March 2007. She explained that although the Department
claimed that allocations from the Medical list were taken in strict date order, she did not

believe them as she had seen others being allocated before her.

Although the complainant had been initially on the highest medical priority list (Medical A),
she was not moved up to the new highest priority medical list, Medical A+, when it was
introduced. This effectively meant that all those on the A+ list would be allocated a flat (on

strict date order) before any allocations were made from the old highest priority list A.

E2099

The complainant explained that she had been on the Social A list since September 2004
when she was forced to leave her matrimonial home and became homeless. A neighbour had
taken her and her son in as a humanitarian gesture, but despite being homeless for 3 years
she had still not been offered a flat. The complainant also explained that she was extremely
suspicious of the Department’s allocation procedure as she had seen others that had become
homeless after her but had been allocated a flat already.

PAGE 85



The Department explained that there had been 5 allocations made during this period of the
complainants category, all had been made outside of their date order due to ‘priority’
reasons determined by the Housing Allocation Committee (HAC). The Department do not
hold details of the reasoning used by HAC in setting the priority but the Ombudsman is

aware of eviction notices being a priority used.

E2060

The complainant was aggrieved that despite informing the Department that she was
homeless in April 2005 her application for housing had not been accepted by the relevant
committee until November 2006 and the Department refused to backdate the application
before acceptance. The complainant explained that this seemed grossly unfair as others who
had become homeless for the same reasons (ex home owners) and at roughly the same time
had been allocated a flat.

The complainant’s financial status had proved to be problematic for the Department and the
complainant, which had been the main cause of the delay. The complainant had been asked
to complete a financial assessment on a standard form for the relevant committee to
consider, this was necessary as they had been home owners and needed to prove they had
sold their property because they could not afford to maintain it in order to qualify for
government housing. The complainant explained that she had submitted all that had been
asked of her, yet the Department explained that the documentation in proof of her statement
was incomplete. The Ombudsman was able to establish that the Department required proof
of tax paid during the relevant year but they were asking the complainant to provide a tax
form that was for employed persons when the complainant was in fact self employed. Once
this confusion was explained to both the Department and the complainant, the complainant

was able to prove their income to the Department’s satisfaction.

Despite this confusion the Department refused to backdate the application from when they
first applied in April 2005. However, whilst compiling this report the Ombudsman was
informed that the Department had in fact decided to backdate the application to December
2005.
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INVESTIGATION

The allocation system

Applicants for government housing are placed on lists in relation to whether they will be
allocated a post war built flat or a pre war built flat; the lists within these two main

categories are as follows:

Post war:

2.1 Points list — this is the main waiting list that is on public display outside the
Department’s offices. Before entering this list an applicant must qualify for
government housing as per the provision of the Housing Allocation Scheme and wait
two years on a pre list, after which time they enter the main list at a position based
on their points, which are allocated for such matters as overcrowding, waiting time

and living conditions.

2.2 Medical A+, A, B, C — applicants are placed on one of the four lists relative to the
effect of their accommodation on their medical condition. Once categorised A+, A,
B, or C allocations are made by date of entry onto the list. Recently the Medical
Advisory Committee (a sub committee of the Housing Allocation Committee)
introduced the Medical A+ list, which replaced the Medical A list as the highest
priority for allocation. All applicants on the Medical A+ list will be allocated a flat
before allocations are made to the Medical A list, which must also be depleted
before allocations are made to the B list then the C list. Needless to say allocations
are rarely made to any other list than the A+ list. An applicant can apply to move to

a higher priority list with the support of medical evidence.

2.3 Decanting — this list is used for tenants that the Department need to move because of
property development or essential building works that need to be carried out on their
flat. Some decanting is done on a temporary basis allowing the tenant to return when

works are completed.

2.4 Approved exchange — this list is for existing government tenants that for a
particular reason have been approved by HAC for an exchange.
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2.5 Pensioners exchange list — the HAC has the authority to approve requests from
persons of pensionable age who wish to exchange their current tenancy for a
pensioner flat e.g. Bishop Canilla or Gib V.

2.6 Emergency or immediate allocation — by its very nature this is not a list per se,
more a category without any waiting time. Applicants are often, but not necessarily,
taken from other lists and allocated a flat straight away because their circumstances
are deemed to be of an urgent nature, this discretion can be exercised by HAC and

approved by the Minister for Housing.

All the above lists (excluding emergency or immediate allocation and points list) are said by

the Department to be allocated by strict date order.

Pre war:

2.7 Social A, B, C — Applicants placed on these lists have been categorised by the Social
Advisory Committee (SAC, a sub committee of HAC) as being in need of urgent
housing due to their social circumstances, assessments are made by a social worker
that reports to the SAC. The Social A list has the highest priority and includes
homeless persons. Those on the A list will be housed before the B or C lists, which
means no allocations are ever made from either B or C list. Applicants can apply to

move to a higher priority list if their circumstances change.

The Social lists are said by the Department to be allocated by strict date order.

Decanting, approved exchange and emergency or immediate allocations are as above but

made to pre war.

Procedure

The Department decides in accordance with the Housing Allocation Scheme which list is
the most appropriate for the applicant to be placed on. The normal list is the Points Waiting
List, often applicants will not only be on the points list waiting for a post war allocation but
they will also qualify to be on another list depending on their circumstances, however, it is
not necessary for an applicant to be on the points list to qualify for one of the other lists. For

example, existing tenants who need to move for medical reasons.
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If the applicant has medical considerations the Department will submit the application for
the Medical Advisory Committee to decide which medical list, if any, they should be placed
on e.g. A+, A, B or C. The same principle applies to applications that have social
considerations; although the Department will pass the application to the Social Advisory
Committee for their consideration and allocations are generally made to pre war flats

(medical is post war).

The Department may also decide for the various reasons given above to submit to the

relevant committee requests for entry onto the decanting list or approved exchange list.

The pensioner exchange list was created by the Department since specially designed

accommodation was built at Bishop Canilla House and Sir William Jackson Grove.

The Housing Allocation Scheme gives discretion to the Housing Allocation Committee on
how best to allocate flats. The Committee have sub committees to assist in this process,
Medical Committee and Social Committee. The Committees are staffed by volunteers who
meet monthly giving up at least half a day of their personal time. No substantial minutes are

kept of these meetings, only a record of the final decision made.

Sample used for investigation purposes

In order to establish whether the allocation process had been by date order the Ombudsman
restricted his investigation to the following parameters, this had been necessary due to the
resources available to the Ombudsman and the Department and the time practicalities of the

investigation:

1) The allocation of 1 bedroom (2RKB) post war flats over an 18 month period
beginning August 2005.

2) The allocation of 2 bedroom (3RKB) pre war flats over an 18 month period
beginning August 2005.

These two category of flat would provide a reliable “snapshot” of how the allocations were

made i.e. in strict date order or other method
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1) 2RKB post war.
During this period 30 flats had been allocated as follows:

LIST NO. AV. WAITING TIME (months)

Points 7 (not relevant to this investigation)
Medical 8 29

Decanting 8

Approved exchange 7

There had been a total of 30, 2 RKB post war, allocations during August 2005 to March
2007. They had been made from the various 4 lists (approved exchange, medical,

decanting, points). (N.B. allocations from the Social list are not entitled to post war flats).

The above data showed that the distribution had been evenly made between the various
lists e.g. 7 or 8 per list (pensioner flats have deliberately been excluded from this exercise

as they have a unique criterion, placing it outside the remit of this exercise)

The data also highlighted the average waiting time for each of the lists, decanting being the
shortest waiting time and medical the longest.

On examining the 23 allocations made from the 3 lists the Ombudsman noted that only 9
had been made in date order (excluding the points list as they are allocated on a points

basis not date of categorization), the other 14 had not been made by date order.

2) 3RKB pre war.

The Ombudsman also investigated the allocations of two bedroom (3RKB) pre war flats
from the Social A list from August 2005 to March 2007. As mentioned above this list
included homeless persons. In one instance considered under this investigation, in this

category, the complainant had been waiting 36 months

During the 18 month period investigated by the Ombudsman the Department explained
that there had been just 5 allocations to the Social A list for 3RKB flats, all of which had
not been allocated in date order. However, the Ombudsman was able to determine from his
own information (supplied by the Department in relation to other investigations), that a
further 19 had been allocated flats; these had been missed by the Department’s statistical

analysis!!
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Further investigation of the 19 flats revealed that these applicants had all been allocated a
flat before their date of categorisation would have placed them at the top of the list, i.e. the
complainants’ concern that there was queue jumping could now be understood. There had
been 5 allocations made to ex MOD tenants under the MOD agreement; 6 had been given a
flat other than 3RKB pre war (possibly “queue jumping” other lists); 2 had been allocated
from the points list (at position 31 and 9 — again “queue jumping”); 1 from the Medical List

and the remaining 5 were allocated as a priority but no explanation was available.

The Ombudsman did not find any act of maladministration in the allocations; however he
had to express his concern at the fact that the Department always flagged ‘Date Order’ as
the method used to allocate flats from whatever list. This was certainly not so as there were
many other intervening factors which made the Date Order claim untenable. In Gibraltar,
being such a small community, news of any sort spread like wildfire; information about
housing allocations would spread even quicker amongst those waiting to be allocated a flat
and learning that someone had been allocated a flat before others that were on the same list

from an earlier date. This is the reason why there were allegations of queue jumping.

In total there had been 24 allocations made to persons on the 3 RKB Social A list, all of
which had been allocated by some form of priority, none had been due to being at the top of

the list because of their date of entering the list.

The Ombudsman took the view that given the fact that applicants could be moved, for
legitimate reasons, between waiting lists, applicants’ waiting time could vary and
allocations were not always made in the strict date order as alluded to by the Department.
As an example, by creating the Medical A+ list, those applicants who were in the Medical A
list and transferred to the new priority list would be allocated a flat because of their

prioritisation not because of the date when they entered the list.

The Department explained that the principal reason of introducing the Medical A+ List was
the fact that the Medical A List held a considerable number of cases. As a result the MAC
felt that some cases in the list required to be re-housed urgently because there could have
been a deterioration of the already documented medical condition or a complete new case
should be given priority for exceptional reasons, over other already in the list. Following the
introduction of the new list, the MAC were advised by officers in the Ministry that it would

appear to be good administrative practice to inform all cases in the Medical A List that a
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higher priority list had been introduced. However, MAC considered the suggestion but felt
that, when informed, some persons in the list would find this change as an opportunity to
lobby doctors in order to obtain letters stating that their medical condition had deteriorated
solely for the purpose of obtaining this higher categorisation. The MAC opted to carry out
an extensive review of all the cases under category A with a view of establishing if some

cases should be prioritised or had to be contacted to provide updates on their condition.

The Ombudsman noted that by not informing applicants of the new list or the reviews being
carried out, applicants would still be under the impression that allocations were being made
in strict date order. This is a clear example of a lack of transparency that can lead to a

perception of “queue jumping”.

The Department also explained the inconsistency of allocations on there being too many
applicants for too few flats and that it was not desirable or possible to publish a criterion by
which allocations are made other than “by date order”, each case must be decided on its own
merits up against the merits of other cases and properties available. The Department further
explained that the Housing Manager and Housing Allocation Officer carry out the exercise
of allocating flats. Once this exercise is complete it is discussed and thoroughly examined
by HAC before the Minister for Housing signs off the allocation on behalf of the Landlord.

Unfortunately the Ombudsman was not able to substantiate the individual circumstances
that had led to the Department’s decision to prioritise these applicants as they did not keep
records of the reasons for their decisions, only the decision that was finally made. A very

unsatisfactory state of affairs.

CONCLUSION

The purpose of this report has been to explain the investigation into whether the

Department’s assertion that allocations are made in strict date order is substantiated.

It was prompted by the six separate complaints, joined for the purposes of this investigation,

that the Housing Department do not allocate flats in a strict date order as they assert.

Statistical data was collected over a specified period of time as a sample of the allocations
made by the Department.

Of the totality of all allocations made by the Department during the 18 months beginning
August 2005 there were 47 flats (allocations purely from the points list excluded) that came
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within both of the categories sampled (2RKB post war and 3RKB pre war ). Only 9 flats
had in fact been allocated in date order, these were all post war 2RKB. The remaining 14
post war 2RKB and all 24 pre war 3RKB had not been allocated in date order, 80% of the

allocations, contrary to the Department’s stated policy of allocations by strict date order.

The complainants’ concerns were founded.

The Department’s task of allocating the available housing stock fairly is not an easy one.
Considerations must be given to competing priorities such as health, homelessness,
overcrowding, family break-downs and, of course, also to those who are patiently waiting in
the Points Waiting list. It is precisely because of this necessary and delicate balancing act on
the part of the Department that the Ombudsman has always advocated that there must be
utmost transparency in the system so as to ensure good administration and perhaps more
importantly that good administration is seen to be the order of the day.

Priority allocations of flats made by the HAC had at no time been put under question by the
Ombudsman; the committee were constituted by the Housing (Special Powers) Act 1972 to
perform this very function; except in very rare occasions, the Ombudsman would never
question and challenge decisions if, after an investigation, he was of the opinion that a
decision had been taken without all the relevant information being made available to the
committee or if the decision making process was flawed in any way. The Ombudsman’s
concern had been the claim made by the Department that allocations are made in ‘strict date

order’, the very complaint that had prompted this investigation.

In this instance, the complainants were all of the belief that they had been treated unfairly by
the Department because they had not been allocated a flat on the basis of their respective

dates of entry into their relevant waiting list.

The investigation carried out by the Ombudsman had considered in detail the allocations
made during an eighteen month period in respect of two sample categories, i.e. 3RKB pre
war and 2RKB post war. His investigation had shown that only 20% of allocations had in
fact been made on the basis of the date of entry into a waiting list. There was no doubt that it
was a manifestly misleading statement to describe the allocation process as being based on a

‘date of entry’ order; it was nowhere near that.

The Ombudsman described this state of affairs as an example of maladministration by the
Housing Department. The Ombudsman wished to highlight that he had published in his
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latest Annual Report (for the year ending December 2006) ‘Principles of Good
Administration’. Section 3 of these Principles cites ‘Being Open and Accountable’ as part of
a good administrative procedure (re printed below). The investigation had shown that this

was not the practice in respect of allocations by date order.

The Ombudsman also wished to highlight the difficulties experienced by the Department
when providing him with accurate information. The Department had invested a considerable
amount of time in assisting the Ombudsman with this investigation, attempting often to
gather data that was not easily accessible. This was a reflection of the lack of open and

accountable procedures within this department.

For the various reasons given above, these six complaints were sustained by the
Ombudsman.

Public Services Ombudsman Report 2006

Chapter IIT — Good Administration

3. Being Open and Accountable

Being open and clear about policies, procedures and decisions, and ensuring that

information and any advice provided is accessible, accurate and complete.

Handling information properly and appropriately.

Keeping proper and appropriate records.

Taking corporate responsibility for official action.
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CASE SUSTAINED

CS/745

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR NOT
BACKDATING THE COMPLAINANT’S APPLICATION FOR GOVERNMENT
HOUSING

COMPLAINT

The complainant complained that the Housing Department (Department) would not
backdate her application for government housing to the date when she informed them her

second child had been born and that she required a larger flat.

The complainant explained that she lived in a two bedroom flat and when her second child
was born she attended the Department to apply for a larger flat. About a month after her son
was born she handed in his birth certificate to the Department, she spoke to a young lady at
the counter who informed her that the birth certificate was all that was needed. She recalled
that she clearly explained to the clerk her intentions and remembered the Clerk telling her
not to worry that everything was in order. The Clerk gave her an acknowledgement letter
proving that she had handed in the birth certificate of both her children as well as her

marriage certificate.

INVESTIGATION

The complainant was aware that a pre list of two years existed; she explained that when she
returned to the Department two years to the month to ascertain her position on the points list
she was told an application did not exist as she had not completed an application form for a
larger flat.

The complainant subsequently completed the application form in January 2006 and arranged
for an appointment with the Department to explain her complaint that two years of waiting
time had been lost because she believed she had been ill advised when she submitted her
children’s birth certificates.

The Department confirmed that they had received the aforementioned certificates two years

ago but were not able to authorise a back dating of her application to that date, although
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they would submit her request to the Housing Allocation Committee (HAC) for their

approval.

The HAC considered the complainant’s request in April 2006 but did not agree to backdate

her application.

On bringing her complaint to the Ombudsman the complainant explained that she believed
the Department’s decision not to backdate her application was unfair, she explained that
there was evidence that she intended to apply for a larger flat back in 2003, why else would
she submit copies of birth certificates and her marriage certificate and the reason she did not
submit an application at that time was because she had not been advised to do so. The
Department did not dispute that she submitted the certificates in 2003, so why then did HAC
not authorise the backdating of her application to 2003?

The Ombudsman sought an explanation from the Department as to why the application had
not been backdated given the supporting evidence that the complainant submitted copies of
certificates in 2003. The Department did not offer an explanation as to why the
complainant’s request had been denied by HAC only that the Housing Manager would be

asked to consider whether there is a need to review this case further.

The HAC did reconsider her case, but did not come to a different conclusion, they still
would not authorise the backdating of her application. Again neither the Department nor the

HAC offered an explanation for their decision.

CONCLUSION

In conclusion the Ombudsman expressed his concern that the Department continued the
practise of making decisions in such a secretive manner, referring decisions to an
unaccountable committee and not supporting their decisions with some form of explanation,
this practise only assisted to fuel suspicions on the administration of that government

department.
However, before the Ombudsman had been able to express his views in this report he was

informed by the complainant that HAC had reconsidered her case for a third time in

September 2006, this time they had decided to backdate her application. This news was of
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great relief to the complainant but was also a surprise, as a third request to reconsider the
complainant’s case had not been made by the complainant and the Department did not offer

an explanation either.

The Ombudsman could only speculate that the decision had been made due to his

intervention, he therefore sustained the complaint for the lack of transparency.

CASE NOT SUSTAINED
RECOMMENDATION MADE

CS/747

COMPLAINT AGAINST THE HOUSING DEPARTMENT (“THE
DEPARTMENT”) ARISING FROM THE COMPLAINANT NOT HAVING BEEN
GIVEN ANY KIND OF GOVERNMENT ACCOMMODATION IN SPITE OF THE
EXTREME OVERCROWDING CONDITIONS HE AND HIS FAMILY LIVED IN.

COMPLAINT

The Complainant separated from his wife in February 2004 and subsequently divorced.
Since his separation he had lived in a room measuring 4m x 3m, without windows, kitchen,
toilet or any other sanitary facilities, in which he had installed electricity, a shower and a
bed.

Subsequently the Complainant met a woman whom he married and she and her two

daughters aged 11 and 17 years of age, moved in with him.

Although both the Complainant and his wife were employed and managed to meet their
normal living expenses they could not afford the private sector rent for even the most

modest apartment or a mortgage.

The Complainant therefore wrote to the Department on 25 January 2005 asking for an
appointment with the Housing Manager. The Department asked him in a letter dated 4
February 2005 to explain his problem in writing and they would then give him an

appointment if necessary. The Complainant explained his problem in a letter dated 15
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March 2005.

The Complainant then submitted a Housing Application on 9 September 2005, as a result
of which he was asked to contact the Environmental Health Officer so that his
accommodation could be inspected. The Environmental Agency reported on the

Complainant’s accommodation.

The Complainant once again wrote to the Department on 19 January 2006 referring to the
desperate housing situation of his family and asking if any type of government
accommodation was available even if he had to carry out improvements to such
accommodation. The Complainant then wrote again on 27 June 2006 identifying a flat
which he believed had been vacant for three months and asking if this could be allocated to

him.

The Complainant attended the Housing Manager’s Surgery on 4 September 2006 where the
acting Housing Manager explained to him that he could write to the Housing Allocation
Committee (“HAC”) applying for his qualifying period to be waived (In order to be placed
in the Waiting List applicants need to wait in a pre-list for a qualifying period of two
years). Although the Complainant never wrote, his application was still referred by the
Department to HAC at their meeting on the 27 September 2006 who however informed the
Complainant by way of letter dated 3 October 2006 that HAC did not agree to his request.

It was at this point in time that the Complainant being very upset at not having been given
any kind of government accommodation in spite of the extreme overcrowding conditions
he and his family lived in, came to see the Ombudsman on the 27 October 2006 with his

Complaint.

INVESTIGATION

(a) Visit to the Department

A visit to the Department was arranged for the 27 November 2006 where the Complaint
was discussed and the Department’s file on the Complainant was viewed. Copies of certain

documents on file were requested and provided by the Department.

In particular the Ombudsman was very interested in the letter/report from the
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Environmental Agency dated 11th October 2005 to the Housing Manager which read as

follows:

(b)

“RE: MR ..(COMPLAINANT).. - ..(ADDRESS).. .

Mr .......... rents a flat from .......... Estate Agents at the above mentioned address.
His flat consists of a one bedroom, sitting room, kitchen, bathroom and an adjacent
room with a separate entrance. I understand Mr ..(Complainant).. had marital
problems and had nowhere to live after leaving his wife, when he was offered the

adjacent room by Mr .......... .

Although Mr ..(Complainant).. has made a big effort in trying to make this room

“habitable” at his own expense by providing —

(a) Mains water to a shower area and to a sink that is not connected to the

drainage system, only a bucket.

(b) Elevating a shower tray to a height of one metre to allow for drainage of the

tray and having to use two steps to access the shower tray.

(c) Having a small two ring cooker and a microwave.

This room still lacks the basic amenities of a “habitable” flat as Mr..(Complainant)..
has no access to the rest of the flat occupied by Mr.......... , consequently it is

considered “unfit for human habitation”.

2

If you require any further information please contact me on Tel. ..... .

Ombudsman’s Correspondence with the Department

Subsequently the Ombudsman wrote to the Department on the 4 December 2006 to confirm

the Complaint. He made reference to the above mentioned letter from the Environmental

Agency to the Housing Manager referring particularly to the letter’s concluding sentence:

“This room still lacks the basic amenities of a “habitable” flat as Mr ..(Complainant).. has

no access to the rest of the flat occupied by Mr .......... , consequently it is considered “unfit

for human habitation”.

29 9
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The Ombudsman concluded his letter by stating:

“We would be grateful for your comments generally and in particular require a
detailed explanation of what action the Ministry for Housing took in relation to the

Complainant on receipt of ..(the letter/report from the Environmental Agency)...”

The Department replied within 2 weeks by way of a letter dated 13 December 2006,
received 15 December 2006 (An appropriate time scale for this type of Complaint. The
Ombudsman expects substantive replies no later than 2 to 3 weeks from the date of his
letter). The Department attached a copy of an internal memo on the case (which is
reproduced below) and went on to explain in their letter:

“As can be seen Mr ..(Complainant).. has been awarded a significant number of

points in respect of evercrowding and his living conditions.

On the 12" December the Social Advisory Committee also reviewed his case and

200 discretionary points were awarded. No other recommendations were made.
My ..(Complainant).. will be informed in due course of this decision.”

The Internal Memo dated 8 December 2006 referred to above read as follows:

“Dear ......
Re: ..(Complainant).. - ..Address.. (Application ....)

Mr ..(Complainant).. appied for accommodation on 22/09/05 and his application is
within the two-year qualifying period. The total points awarded to his application

are 6010, the majority in respect of gross overcrowding.

6. (a.i) Personal to applicant 50
6. (b) Overcrowding 4700
6. (b.2) Overcrowding

(Every room used for sleeping purposes) 200
7. (b) Mixing of sexes (2>10, 1 or 2>15) 50
10. (a.ii) Dampness (medium) 30
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10. (b) Inadequate lighting and ventilation 50

10. (¢) No individual WC 200
10. (d) No bathroom 100
10. (d.2) No Kitchen 100
10. Note Annual sanitary points 480
EHR class N2 300
Total 6260

His application is currently 5" on the prelist for 3RKB and should, therefore, enter
the wait list proper on a relatively high position due to the amount of points

awarded.

As shown on the table above, Mr ..(Complainant).. has been awarded points for
clause 10, which refers to Sanitary and Other conditions. He has also been awarded

300 points for the classification need.

Our records also show that Mr ..(Complainant).. has attended two meetings with the
Housing Manager and Housing Manager (ag). During the first appointment Mr ..
(Complainant).. was advised to become an applicant and familarised with the

process i.e. EHO inspection, pre-list etc (attached for ease of reference).

His second appointment was held on 04/09/06, during which Mr ..(Complainant)..
explained his overcrowding and sanitary condition. HM (ag) noted that his
application was within the pre-list period and that it had been awarded a high
amount of points due to the conditions. She advised that Mr ..(Complainant)..
appeal to HAC, in his own words, for the waiving of the qualifying period as this
would benefit his application most. Although Mr ..(Complainant).. did not write in
as advised his application was still referred to HAC on 27/09/06, regretfully the

request to waive was not approved.

Mpr ..(Complainant).. application is currently pending discussion by SAC, as he
requested a Social Counter interview on 17/11/06 and will be referred to SAC, as
per standard procedure. The committee will be meeting on 12/12/06 and the

outcome will be relayed in writing.
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In this case, I believe Mr ..(Complainant).. would benefit best from awarding of
points as the current waiting time average for Social ‘A’ cases on the 3RKB list
exceeds twelve months. Mr ..(Complainant)..’s application will enter the waiting list
proper on 22/09/07 on a high position and his ‘wait’ will probably be less on this
list, apart from the fact that he will be offered post war accommodation and his

Housing problem would be solved in one go.”

CONCLUSION

(D) This Complaint had to be considered against the backdrop that this family of four
lived in premises that had been considered by the Environmental Agency as ‘unfit
for human habitation’ and yet they all lived in a room measuring 4 metres by 3
metres, since despite the fact that both the Complainant and his wife were in
employment, they could not afford the private sector rent for even the most modest
apartment or indeed a mortgage. Our investigation highlighted in a very graphic
manner that demand for housing, in this particular case government rental housing,
greatly exceeded supply, as otherwise it would be difficult to understand why this

family had not been made an immediate offer of accommodation.

2) Although the Ombudsman decided not to sustain this complaint, he wished to
remind the Department that it must attend to replying in writing to all letters from
housing applicants and within a reasonable time frame. This was said with regard to
the Complainant’s letters dated 19 January 2006 and 27 June 2006, the former
asking for any type of government accommodation and the latter asking for the

allocation of a specific flat, to which there appeared to have been no replies.

3) The Department’s Internal Memo referred to the Complainant having applied for
accommodation on 22/09/05 and to his entering the wait list proper on 22/09/07.
There is however a letter from the Department acknowledging receipt of the
Complainant’s Housing Application on 9 September 2005. This apparent

discrepancy should be explained to the Complainant and/or corrected.

4) On a positive note, the initiative taken by the Department on 4 September 2006 in

forwarding the Complainant’s application for the qualifying period to be waived to
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the Housing Allocation Committee, even though this was not made by him in
writing and was ultimately unsuccessful, must be mentioned, and is one example of
the proactive ways in which the Department should continue to assist housing

applicants.

(5) The Environmental Agency’s report dated 11th October 2005 which was couched
in no uncertain terms should have instilled in the Department a far more proactive
reaction and, at the very least should have resulted in serious consideration being
given to the waiving of the qualifying period or to a substantial reduction of the

same.

From the totality of the investigation and with the rider that the Department should take
note of (1) to (5) above, the Ombudsman concluded that there had been no
maladministration and that it appeared that the Department had taken the proper and

necessary administrative steps within an appropriate time-frame.

RECOMMENDATION

The Ombudsman recommended that due consideration should be given either to waiving

the qualifying period or to a reduction of the same.

CASE NOT SUSTAINED
RECOMMENDATION MADE

CS/754

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR DECREASING
THE COMPLAINANT’S RENT RELIEF WHICH CAUSED AN INCREASE IN
RENT PAYABLE

COMPLAINT

The complainant was aggrieved that her Rent Relief allowance had been decreased as a
result of an increase in her Social Assistance allowance.

The complainant explained that she was an unemployed single parent and that her sole
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income was derived from Social Assistance. She also explained that she received
Rent Relief which reduced the amount of rent payable to the Housing Department
(Department).

The complainant further explained that she had always found it very difficult to make
ends meet, paying bills and feeding her family, so when the Social Assistance
allowance was recently increased she was relieved that things may get a little easier.
However, she was soon deflated when she received the new calculations for her rent

relief as the effect was to increase her rent by 100%.

INVESTIGATION

Rent relief is calculated using a formula based on income, age and marital status. In
June 2006 the Ombudsman had investigated the Rent Relief Scheme in case number

719 where he expressed the view that:

‘...the Rent Relief Scheme in its current format was out of date and that it should be
updated to reflect modern day social conditions and thus continue to be of practical

assistance to those who need it the most’

The report also highlighted that the Act and Regulations that had introduced the
original Rent Relief in 1961 had been revoked in 1983 and 1993, but their spirit lived

on in what is known as the Rent Relief Scheme.

The Ombudsman wrote to the Department reminding them of his comments in case
719, indeed the Ombudsman had been reassured by the Department during the past
year that there was an intention by them to review the Scheme given its apparent

outdated nature.

The Department informed the Ombudsman that the possibility of carrying out a

review of the Rent Relief Scheme was under consideration by Government.
CONCLUSION

The Ombudsman was concerned that after nearly a year the Department had still not
reviewed what appeared to be an outdated Rent Relief Scheme, the fact that the
Government had the matter under consideration was little relief to this complainant
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and the many more that find the Scheme an essential part of making ends meet. The
Department’s apparent lack of urgency in this matter was further highlighted when in

response to the draft version of this report the Department stated

“Although this scheme is here to assist tenants with their household income, it would
appear that not all tenants that qualify for rent relief rely on the scheme to help ends

meet...”’

The Ombudsman was not able to sustain this complaint as the Department had
implemented the Scheme correctly. However, for the benefit of those most vulnerable in
society, who rely on the Scheme to help make ends meet, he urged those responsible to
complete their review without any further delay.

RECOMMENDATION

There should be no further delay in carrying out the planned review of the Rent Relief

Scheme.

CASE SUSTAINED
RECOMMENDATIONS MADE

CS/759

COMPLAINT AGAINST THE HOUSING DEPARTMENT (“THE
DEPARTMENT”) ARISING FROM THE FACT THAT THE COMPLAINANTS’
APPLICATION BASED ON THEIR DAUGHTER’S (“THE CHILD”) HEART
CONDITION TO THE MEDICAL ADVISORY COMMITTEE TO BE
CATEGORIZED AS A MEDICAL CASE WAS UNSUCCESSFUL, THE HOUSING
ALLOCATION OFFICER INFORMING THEM BY LETTER THAT NO
RECOMMENDATION WAS MADE.

COMPLAINT

The Complainants a married couple lived in a government rented two bedroom flat on the
tenth floor of a building (“the Building”). They had the child and two other children aged
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12, 7 and 3 respectively.
The child had a heart condition since birth which resulted in her getting very short of

breath and very tired on exertion.

The child because of her heart condition found it very difficult and exhausting to walk up
the 10 flights of stairs to her home.

The Complainants maintained that although the Building had two lifts they were extremely

unreliable and were often not working and users of the lifts often got trapped in them.

As a result of the unreliability of the lifts the child had on two occasions been stuck in the
lift and suffered panic attacks and she now refused to use the lifts. Instead, with much
difficulty and under great strain and shortness of breath, she slowly climbed the 10 flights

up, ending up crying from the exertion.

The Complainants were very upset and concerned about the effect that living 10 floors up
was having on the child’s health and therefore applied to the Medical Advisory Committee
to be categorized as a medical case. They had not been successful and could not understand

why.

It was at this point in time that the Complainants being very concerned about the effect that
living 10 floors up was having on the child’s health and upset at the fact that the child had
not been categorized as a medical case by the Medical Advisory Committee, came to see
the Ombudsman with their Complaint. They also informed the Ombudsman that they were
travelling with their child to the United Kingdom staying at Calpe House, for further
treatment and another heart operation at Evelina Children’s Hospital, Guy’s and St

Thomas’ Hospital.

INVESTIGATION

(a) The Ombudsman’s Correspondence with the Department

As a result of the Complaint the Ombudsman wrote to the Department on 26 April 2007
and informed them of the Complaint as set out in “2. Background” above.
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The Ombudsman enclosed three reports on the child which showed the seriousness of her
heart condition and the very adverse effects that living on a 10th floor was having on her
health, as follows:

I. FromDr .......... Specialist Registrar in Paediatric Cardiology dated 23 November
2006.
2. FromDr........... FRCPCH Consultant Paediatrician dated 16 February 2007.

3. FromDr...... General Practitioner dated 13 March 2007.

The Ombudsman asked the Department for their comments.

The Ombudsman concluded his letter by stating:

“Additionally we require the following for our consideration:

1. A copy of the internal Housing Minute briefing the Medical Advisory
Commiittee of the Complainants’ application for categorization as a medical
case, as well as copies of medical reports and other documents if any,
considered by the Medical Advisory Committee.

Copies of your complete file in this case.

3. A record of all the lift breakdowns and of the number of occasions when
persons have been stuck in the lifts whilst using them, from 1 May 2006 to
25 April 2007.

The Department replied just over 2 weeks later (An appropriate time scale for this type of
Complaint. The Ombudsman expects substantive replies no later than 2 to 3 weeks from
the date of his letter).

The Department explained in their letter dated 11 May 2007 that the child’s mother wrote
on 25th July 2004 to have her own medical case reviewed by the Medical Allocation
Committee (MAC) for a re-allocation from this flat. A number of reviews in respect of the
mother were carried out by the MAC but no recommendations were made. On 21st
December 2006 the MAC carried out the first review regarding the medical condition of
the child and no recommendation was made. A further review was carried out on 23rd

February 2007 and again no recommendation was made.

The reviews carried out by the MAC were assessed based on letters sent by applicants and
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doctors explaining the medical condition of the person and any other known information
relevant to the case. Internal minutes were not prepared as part of procedure although there

could be instances where information related to a case could be recorded.

With regard to the Ombudsman’s request for copies of the file, the Department suggested
a visit in order for the file to be perused and the letters/documents required identified.

The Department ended their letter by stating:

“As requested, I am enclosing a report showing the details and papers of lift

’

breakdowns as reported at the Reporting Olffice for the period shown.’

A one page report showing details of 18 lift breakdowns in the period 28 July 2006 to 30
April 2007 was enclosed

(b) The Ombudsman’s request to the City Fire Brigade for information in relation
to Lift Rescues at the Building.

The Ombudsman then requested information from the City Fire Brigade in relation to Lift
Rescues at the Building for the previous year. The City Fire Brigade forwarded the
Ombudsman copies of the turnout reports relating to the 24 lift rescues they had carried out
at the Building during the period 12 July 2006 to 29 May 2007.

() The Ombudsman’s continuing Correspondence with the Department.

As a result of the investigation to that date and the information relating to the 24 lift
rescues, the Ombudsman wrote to the Department on 27 July 2007. The Ombudsman
explained that his request contained in his letter dated 26 April 2007 was for “A record of
all the lift breakdowns and of the number of occasions when persons have been stuck in the
lifts whilst using them, from 1 May 2006 to 25 April 2007 and that the Department had
replied forwarding him a report showing 18 lift breakdowns as reported at the Reporting
Office during the period 28 July 2006 to 30 April 2007.

The Ombudsman informed the Department that he had checked with the City Fire Brigade
who had confirmed that between the 12 July 2006 and the 29 May 2007, they attended 24

lift rescues at the Building. The Ombudsman was of the opinion that given the specific
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terms of his request for information, the Department should have acted proactively
beyond only informing him of details of lift breakdowns as reported at the Reporting
Office and should have of its own initiative checked with the City Fire Brigade thereby
providing him with a far more complete picture. In this regard the Ombudsman
recommended that should a similar situation or request from him arise in the future, the

Department adopt a more proactive stance which would be good administrative practice.

The Ombudsman went on to inform the Department that the Complainants had
themselves informed him of an additional 33 occasions between the 1 December 2006
and the 26 March 2007 when the lifts at the Building had been out of order.

The picture that therefore emerged was one of a total of 75 recorded lift breakdowns in
the period 12 July 2006 to 29 May 2007 as opposed to the 18 which the Department had
records for in the period 28 July 2006 to 30 April 2007, a greater than four fold increase,

representing an average of 7 to 8 lift breakdowns per month and even more seriously an

average of 2 to 3 lift breakdowns which required Fire Brigade rescues per month.

The Ombudsman commented that it was therefore not surprising that the child who had a
heart condition since birth which resulted in her getting very short of breath and very
tired whenever she had to do the slightest exertion, who had on two occasions been stuck
in the lift and suffered panic attacks, now refused to use the lifts and instead with much
difficulty and under great strain and shortness of breath slowly climbed the 10 flights up
to her home, ending up crying from the exertion.

The Ombudsman advised the Department that this matter required addressing by them on
a very urgent basis and the Ombudsman therefore recommended that the above facts
together with the three medical reports forwarded to the Department under cover of the
Ombudsman’s letter dated 26 April 2007, be brought to the attention of the Medical
Advisory Committee as soon as possible and that they review the Complainants’
application based on the child’s heart condition to be considered for urgent reallocation
as this might be a life saving exercise.

The Ombudsman finished his letter by informing the Department that he expected a reply

within 14 days informing him of what steps the Department had taken in relation to his

recommendations.
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The Department replied to the Ombudsman by letter dated 13 August 2007, just outside the
14 days stipulated period. The Department stated that the first recommendation contained
in the Ombudsman’s letter relating to the Department adopting a more proactive stance in
similar situations had been noted. However the fact that the Department provided only the
reports made by tenants to the Reporting Office as regards lifts breakdown at the Building
was not in the Department’s view lack of pro activeness and initiative on the part of the
Department as reports lodged with the City Fire Brigade probably referred solely to lift
breakdowns when they had been called to rescue a person caught in the lift. The
Department went on to state that the Ombudsman’s calculations also included an additional
33 occasions in the period when lifts have been out of order according to the Complainant.
These figures, without disputing their veracity, should not have been considered as part of
the exercise as it appeared that they were not documented in any of the reporting systems.
Furthermore some of these reports could, in all probability, be duplicated in both the
Reporting Office and the City Fire Brigade systems. That these were valid points which
apparently had not considered in the calculations when arriving at an average number of
breakdowns per month. The Department’s view was that the results were therefore
inconclusive and could not be used as the main subject of a possible further review of this

casec.

The Department ended their letter by assuring the Ombudsman that the professional
members of the Housing Medical Committee (MAC) were very much aware of the
condition of the child and the scenario regarding access to their flat and the incidence of
lift breakdowns when they carried out previous reviews and that the Department would be
referring a copy of this reply to the Housing Manager with a view of a further referral of
this case to the MAC.

The Ombudsman replied to the Department on 5 September 2007. He informed the
Department that it was absolutely clear that the 24 City Fire Brigade lift rescues went to
the heart of this case since there could be no worse type of lift breakdown than that
involving persons stuck in a lift requiring rescue by the Fire Brigade. The Ombudsman
therefore remained of the opinion that the Department should have acted proactively
beyond only informing him of details of lift breakdowns as reported at the Reporting
Office and should have of its own initiative checked with the City Fire Brigade thereby

providing him with a far more complete picture. The Ombudsman noted that his
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recommendation made in this regard has been noted by the Department.

The Ombudsman advised the Department that the exercise carried out and the calculations
made in relation to lift breakdowns was a careful, thorough and accurate exercise. There
were only two dates where there might have been duplication which could alternatively be
explained as two days in which there were two lift breakdowns occurring at different times
on the same day. This would not make any material difference to the conclusions arrived at
as a result of the Ombudsman’s exercise. The Ombudsman did not therefore agree that the

results were inconclusive and would be using them in his report.

The Ombudsman concluded that it would appear that the professional members of the
Housing Medical Committee had only been made aware of the scenario regarding access to
the Complainants’ flat and the incidence of lift breakdowns as per the Department’s
incomplete and inaccurate figures. The Ombudsman noted that the Department would be
referring a copy of their letter under reply to the Housing Manager but apparently not a
copy of his and asked for this matter to be clarified.

CONCLUSION

The Ombudsman decided that the Complaint was sustained.

From the totality of the investigation the Ombudsman concluded that there had been

Maladministration as follows:

(1) There had been Maladministration in that it appeared that the information that the
Department had provided the Housing Medical Committee in relation to the
scenario regarding access to the Complainants’ flat and the incidence of lift
breakdowns, must necessarily have been of the same nature as that provided to the
Ombudsman, namely only of lift breakdowns as reported at the Reporting Office,
and therefore account had not been taken of the far more serious lift breakdowns

resulting in the City Fire Brigade having to rescues persons trapped in lifts.
(2) The Housing Medical Committee could therefore potentially have made decisions

based on information that was factually in error due to the above mentioned
Maladministration by the Department.
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3)

“

)

The Department however did not, in their letter dated 13 August 2007 in reply to the
Ombudsman, acknowledge their clear mistake, error or oversight in relation to the

number of lift breakdowns or inform the Ombudsman that this was being remedied.

The failure by the Department to acknowledge or agree to rectify the clear mistake,
error or oversight in relation to the total number and seriousness (24 lift rescues) of
the lift breakdowns after this had been pointed out to them by the Ombudsman,

constitutes further more serious Maladministration.

Following on from (1) to (4) above, the Ombudsman referred to the those paragraphs
of his review of the Housing Department contained in his Annual Report 2006 which

read as follows:

“There is no doubt that there is a steady decline in complaints lodged against this
department, especially during 2006. My analysis of this improvement is that they
have improved on some aspects of their administrative procedures and now deal in a
more efficient manner with their tenants and others seeking their assistance. Of
course, the intervention and assistance of the Ombudsman must also be taken into
account when considering the improvements in this department. Thus they appear to
have staved off the more common type of complaint such as no reply to letters, one-
line letters devoid of explanations or the impossibility of obtaining an appointment
with them. Given that they have put in place administrative procedures to address
these problems and having embarked on a route which appears to be paying
dividends, I have decided to entitle this commentary on the Housing Department
‘Going the Extra Mile’. I have done so as I am now urging them to continue along
this route and to continue to make improvements so as to achieve a level of service

delivery commensurate with the expectations of a modern society.

The method of evaluating cases and criteria used by the committees (the Housing
Allocation Committee, the Social Advisory Committee, the Medical Advisory
Committee) must also be published as well as detailed explanations provided when

refusing a categorisation that has been applied for.
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Anything short of the above is not in keeping with good administrative

procedures.”

RECOMMENDATIONS

(1) The Ombudsman recommended that the information he had provided the Department
in relation to lift breakdowns and lift rescues together with the three medical reports
referred to above, be brought to the attention of the Medical Advisory Committee as
soon as possible and that they review the Complainants’ application based on the
child’s heart condition to be considered for urgent reallocation.

(2) That briefing minutes be provided by the Department for the Medical Advisory

Committee and that minutes be kept of the meeting.

(3) That the Medical Advisory Committee give reasons when an application to be
categorised as a medical case is unsuccessful and that the applicant be informed by

the Department of the reasons.

CASE SUSTAINED

CS/762

COMPLAINT AGAINST THE HOUSING DEPARTMENT AND THE SOCIAL
SERVICES AGENCY IN REGARD TO THE COMPLAINANT’S APPLICATION
FOR HOUSING

COMPLAINT

The complainant was aggrieved that a decision regarding her housing application had been
taken by the relevant Housing Committees without all the relevant information i.e. a social
report. She was also aggrieved that the Social Services Agency had not replied to her letter

on the subject, sent some two months earlier (April 2007).

The complainant first applied for Government Housing in April 1999 when she was living
in a privately rented flat. The Environmental Agency assessed her living conditions for the
purposes of the application and reported that the accommodation was in a semi basement

with no windows in the living room and bedroom; there was heavy rising and persisting
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dampness and the flat was in a general state of disrepair. Her application was accepted and

she was placed on the Points Waiting List.

The complainant had a son in November 1999 and did not believe her son should live in
such deplorable conditions. In any event as a single parent she could no longer afford the
rent and the only suitable place she could find to live in was with her grandfather in his
Government flat. She informed the Department in March 2000 that she was now living

with her grandfather in order to update her housing application.

Initially the Department denied her request to apply from her grandfather’s home and
suspended her existing application. The complainant appealed by letter to the Housing
Allocation Committee (HAC).

The Committee were concerned that the complainant should not acquire any tenancy rights
as this would go against the Housing Allocation Scheme provisions. After seeking legal
advice the HAC agreed to reinstate her application from her grandfather’s address in
February 2001 for application purposes only, ensuring no tenancy rights would be
transferred from her grandfather. Effectively this meant that the applicant could not acquire
overcrowding points or inherit the tenancy. After delays caused by administrative errors

regarding her son’s name and date of birth her application was reinstated in April 2001.

The complainant and her son continued to reside with her grandfather, waiting for an
allocation from the Points Waiting List. In 2004 the complainant noticed that she had gone
down the Points Waiting List from position 55 to 77 and wrote to the Department
requesting an explanation. The Department did not explain why this had happened but

confirmed her points to be 450 and in position 77.

In March 2005 the complainant’s grandfather passed away and the Department explained
in a letter to the complainant in May 2005 that she could no longer stay in the flat and she
should hand back the keys. In a meeting with the Housing Manager the complainant
pleaded her case to stay in the flat with her son as to leave would mean they would be
made homeless. The Housing Manager explained that she did not have any right to remain
in the flat and that if she wished to appeal the decision she should do so to the HAC. The
Housing Manager also made a note that her case should be referred to the Social Advisory

Committee (SAC) after a social interview was conducted. HAC re considered her case and
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upheld their decision to repossess the flat.

Legal proceedings were taken against the complainant and an eviction order was requested
in the Supreme Court in May 2006. The eviction notice took effect from 31 July 2006.

Between May to July 2006 the complainant wrote to the Department requesting that her
application for housing be re assessed as she and her son would be homeless by the end of
July 2006. The complainant was entered onto the Social A Waiting List by SAC in June
2006.

The complainant explained to the Department and the Minister for Housing in September
2006 that since she had been evicted she and her son had been moving from house to
house every couple of days sleeping on couches and inflatable mattresses on the floor.
They were staying with friends and relatives and pleaded for the Minister to assist. The
Minister explained that the decisions regarding the allocation of flats are made by the
HAC and not the Minister, although he did offer to write to the HAC requesting they make
an immediate allocation in her case.

Nine days later the Department requested a social report be provided by the Social
Services Agency (Agency). The Ombudsman is aware that this is common practice when
the committee believes there are social issues to take into account when considering a
case. However, the SAC did not make any recommendations when they subsequently
considered her case in October 2006. The Ombudsman was informed by the Department
that a social report was never produced and the decision was therefore made without the

requested report.

The complainant made a request for a specific flat that she believed to be vacant but the
Department explained that allocations are made by date of entering a list or points
allocated and that she must wait her turn. However, they had decided to award her a

further 500 discretionary points.

In April 2007 the complainant wrote to the Agency asking why they had not interviewed
her for the social report requested by the Department in September 2006, she explained in
the letter she had attended the Agency Counter in January 2007 asking the very same

question, she had been told that someone would get in touch with her.
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INVESTIGATION

The complainant approached the Ombudsman for assistance in June 2007 as she had not had
a reply to her letter sent to the Agency in April. She was also concerned that the Housing
Advisory Committee (SAC) had considered her case and made their decision without the

social report that had been requested.

The Ombudsman wrote to the Agency in regard to the non reply to the complainant’s letter.
The Agency explained that they had not received the aforementioned letter; the Ombudsman
faxed a copy to them. The Agency explained to both the complainant and the Ombudsman
that although a Social Worker had advised the complainant in January 2007 she would be
contacted in regard to the social report, in fact she was not contacted because it had been

decided that a report was not necessary as she was already categorized as Social A.

The Ombudsman wrote to the Department enquiring as to how the HAC and SAC had been
able to make their decision without the social report; if indeed the report was not necessary
then why had it been requested. The Department did not answer these questions. However,
they did explain that both HAC and SAC had discussed this case and both committees were
aware of the complainant’s homelessness, but had not made any recommendations and the

complainant must wait her turn on the appropriate lists.

CONCLUSION

The Ombudsman was not satisfied with the explanations given by either the Agency or the
Department. It had not been explained adequately why a social report had been requested

when the complainant was already on the Social A List.

The Ombudsman was aware that social reports are also used to establish whether an urgent
or immediate allocation is warranted. In fact he was aware from statistical analysis in a
separate report that 80 % of the allocations made between August 2005 and March 2007

were made as urgent or immediate allocations and a mere 20% by date order.
In the absence of any other explanation the Ombudsman concluded that the report was more

likely requested to establish whether an urgent allocation was warranted. It was apparent

that the Department through the Committees had decided the complainant should remain on
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the Social A List and wait until her date of categorization reaches the top of the list
(approximately June 2009) and not be made an urgent allocation (without the benefit of a

social report).

The Agency had promised to get in touch with the complainant after her meeting with a
Social Worker at their counter in January 2007, which they did not do until the
Ombudsman’s intervention. They did not reply to the complainant’s letter sent in April 2007
but this was because they claimed not to have received it. Although it would appear that the
Agency had administratively let the complainant down, the Ombudsman did not attribute
the responsibility in keeping the complainant informed in regard to her social report to the

Agency. This was the responsibility of the Department.

The Ombudsman sustained the complaint against the Department for either requesting a
report that was unnecessary, this causing the complainant to believe she had a chance at
convincing someone in the Administration that she should be housed urgently, or for not
ensuring that the relevant Committees were furnished with all the relevant information

before it made its decision (i.e. the social report).

The Ombudsman wished to highlight that 80% of allocations from the Social A Waiting List
were made other than by date of categorisation order. To have a mother and child homeless
in excess of fourteen months (at the time of writing this report) was not conversant with the

expectations of a caring society.

UPDATE

In response to this report the Department wrote to the Ombudsman explaining the

following:
‘I wish to reiterate the fact that the Housing Allocation Committee was fully aware
of the circumstances of this case when the decision was taken not to offer an urgent
allocation. The fact that the review was carried out without having received the
requested report from Social Services did not affect in any way the decision that was

taken’

The Ombudsman was of the opinion that a social report would have provided an element of

transparency and accountability to this process as it would not only have given the
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complainant an opportunity to explain her circumstances but it would have also been
transparent as to what factors had been considered. Furthermore, if a social report was not
needed, then it should not have been requested in the first place. If it was later decided that
the social report was no longer needed, then a timely explanation should have been offered

to the complainant; this did not happen.

CASE SUSTAINED

CS766

COMPLAINT AGAINST THE HOUSING DEPARTMENT FOR DECIDING TO
EVICT THE COMPLAINANT AND HIS FAMILY AFTER THEY HAD BEEN
LIVING AT THE ADDRESS FOR SIX YEARS

COMPLAINT

The complainant, who along with his family lived with his brother in a Government rented
flat, was aggrieved because the Housing Department (Department) had decided to evict the
complainant and his family after they had been living at this address for six years.

Previous investigation - sustained

The issues surrounding the complainant’s right to reside in his brother’s flat had been
investigated last year by the Ombudsman, which had resulted in a report (CS734)

sustaining the complaint.

The complainant had returned to the Ombudsman because despite the comments in the
Ombudsman’s report the complainant found himself in the same situation as in the

previous year.

Background

The complainant, his wife and their two adult sons, who had lived outside Gibraltar for a
number of years, had moved back to Gibraltar in the year 2000. They had been living in
the United Kingdom for 4 years but due to ill health and redundancies decided to return to

their homeland in Gibraltar. The complainant explained that he had 5 brothers and a sister
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living in Gibraltar, one of which had lived with their mother in the family home (the
flat which the complainant and his family now lived), prior to her death 11 years ago.
The same brother suffered a mental illness and was residing at KGV Mental Hospital,
although he was still the legal tenant of the family home on a reduced rent of £2 per
week (including Rent Relief).

On arriving back to Gibraltar the complainant sought permission from all his brothers
and sister (including his brother who was the legal tenant) to reside in the family
home. The complainant informed the Department that he was residing in the family
home with the permission of his family and made an application to be housed in his
own right. The application was not accepted by the Department because the
complainant was “not authorised to reside at the address”. The Department also
explained that he had to be resident for three years in Gibraltar to qualify for

government housing (since then it has been revised to 1 year).

The complainant continued to live at the family home, paying full rent. The
Department cancelled the Rent Relief when the annual review claim form was not
returned; the complainant explained they wished to pay full rent, if anything, as a

way of acknowledging their presence in the flat.

This arrangement continued for the following six years until in June 2006 the
Department placed a “stop order” on the payment of rent, the Department would not
accept any rent for the property. The complainant wrote to the Minister for Housing
but was informed that as the Department had sought legal advice they were not able
to assist him, they referred him to their solicitors, who in turn would not discuss the

matter as they had been instructed by the Department.

It was at this point that the complainant first sought the assistance of the Ombudsman
who accepted his complaint for investigation. In sustaining the complaint against the
Department, the Ombudsman highlighted in his report that the Department’s failure
to inform the complainant or offer any form of redress before embarking on such
draconian action as refusing to accept the rent as the only means of communicating
with the complainant, was maladministration, especially considering the complainant
had been residing at the address with the Department’s knowledge for the past six

years.
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In September 2006 the Minister for Housing granted the complainant’s request for a
meeting. He was advised to submit another written authority from his brother to reside at
the address and pass this to the Housing Allocation Committee for their consideration. This
he did the following day and the ‘stop order’ was withdrawn as was the legal action. The

complainant updated his rent payments.

INVESTIGATION

The complainant was advised by the Department that his case and brother’s authority had
been passed to the Medical Advisory Committee (MAC) in October 2006, although no

explanation was given as to the reason why.

Nothing further was heard by the complainant until in January 2007 when the Department

again placed a “stop order” on payment of rent.

The complainant was not able to resolve the matter directly with the Department so he
again sought the Ombudsman’s assistance. The complainant explained that on 22
December 2006 his brother had passed away; being the legal tenant of the property, it
would appear that the Department were now seeking to re-possess the flat. Although no

official communication had been sent to the complainant.

The Ombudsman was concerned that despite his report on this issue last year the matter
had still not been resolved. He wrote to the Department for an explanation as to what
administrative action had been taken since they had received the relevant documents from

the complainant in September 2006.

The Department explained that the “stop order” had been placed as legal advice had been
sought (this being common practice), they did not give the Ombudsman an explanation as
to any other action taken since September 2006. The Ombudsman repeated his request a
further four times ( 3 April 2007, 19 April 2007, 13 June 2007 and 27 June 2007), on 3
July 2007 the Department wrote explaining the information requested by the Ombudsman
was not available as the Department file for this tenancy could not be found. They also
added that a decision had been taken to withdraw the legal action and regularise the

tenancy to the complainant.
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The Ombudsman expressed his surprise and concern that after making repeated requests
for information since April 2007, three months later, the Department could not find the
file. He made arrangements to visit the Department to inspect the file himself, which had

fortunately been found in time for the inspection.

Inspection of the Department’s file

On inspection the Ombudsman was able to establish that the Department had taken no
action in response to the complainant informing them of his presence in 2000, in fact they
had been taking full rent for the property knowing that the legal tenant was in KGV and the
complainants were residing there instead. Given that the legal tenant had given his
permission this arrangement appeared sound. However, in February 2006 a neighbour
wrote to the Tenants Association concerned that the legal tenant was being forced to stay
in KGV because his brother had taken the property away from him, this was apparently

based on a conversation the neighbour had with the legal tenant.

It would appear from the documentation in the file (a letter from the solicitor to the
Department dated 18 April 2006) that subsequent to the neighbour’s letter to the
Association the Department had instructed their solicitors to consider whether the
complainant should be evicted. The Department instructed a Housing Inspector to visit the
premises to establish who was living there, they reported that the complainant and his wife
lived at the flat.

The neighbour submitted two further letters to the Association (held in the Department’s
file) in June 2006 and October 2006. The latter explaining that the legal tenant had
informed the neighbour that he had signed a document giving his permission for his

brother and sister in law to reside in the flat.

Returning to the Ombudsman’s concern over what action had been taken by the
Department from September 2006 subsequent to the complainant providing a second letter
of approval from his brother to reside at the address, the Ombudsman noted from the file
that in September 2006 the Department had withdrawn its instruction to their solicitor to
re-possess the property and the letter from the complainant’s brother was passed to the
Housing Allocation Committee, who in turn passed it to the Medical Advisory Committee
(MAC). The MAC were concerned whether the legal tenant was of sound mind to give
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such authorisation and wrote to the KGV asking for their opinion in November 2006.

There was a note in the file dated 21 December 2006 stating that the doctor in KGV

believed that the legal tenant was ‘not able to take this sort of decision’.

A day later the complainant’s brother (the legal tenant) passed away on the 22 December
2006.

The Department sought legal action to re-possess the property given that the complainant’s
residence had not as yet been regularised. This prompted the second ‘stop order’,

preventing the complainant from paying rent.

Issues arising from the investigation

The initial issue under investigation on this occasion by the Ombudsman was what
administrative action had been taken since September 2006’ when the complainant
submitted the second authorisation from his brother and the Ombudsman completed his
previous investigation. However, a further three issues had transpired during the

investigation.

The three issues were:

1) The delay of six years in taking a decision to evict the complainant.

2) The administrative action taken by the Department since September 2006.

3) Opinion of the KGV doctor as to the legal tenant’s (complainant’s brother) ability

to take this sort of decision.
The following summarises the investigation in regard to the three issues:
1) The complainant had fully informed the Department in 2000 that he and his wife
had moved into his brother’s Government flat, he completed an ‘Application to

Include Persons on Tenancy’ form and paid full rent for the following six years.

The Department took no action to remove the complainant during the six years.
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It was only when the Department received a complaint from the Tenants
Association, which had originated from a complaint received by the Association

from a concerned neighbour that the Department took action.

As highlighted in the Ombudsman’s previous report, the failure of the Department
to notify the complainant of their concerns in 2006 and to resort to using methods
such as ‘stop orders’ in order to communicate their concerns, was
maladministration. It was therefore of great concern to the Ombudsman that the
following year the Department placed another ‘stop order’ repeating the draconian

action rather than contacting the complainant direct.

2) The Ombudsman experienced extreme hindrance in attempting to establish what
administrative action the Department had taken since September 2006, which had
led to the decision to place another ‘stop order’. He had made five written requests
over a three month period, culminating in the Ombudsman physically inspecting

the Department’s file in order to obtain the information he had requested.

3) The Ombudsman established that on receipt of the brother’s second letter HAC and
MAC sought to establish whether the brother was of ‘sound mind’ when
authorising the complainant to live in his flat. The KGV doctor gave his opinion
verbally on 21 December 2006, the complainant’s brother died the following day. It
is therefore not surprising that the doctor’s opinion was that the complainant’s
brother was not able to take this sort of decision. However, the Department had
authorisation from 2000 when the question of his ‘ability to take this sort of
decision” was not raised. As indeed it was not raised in 1999 when for the benefit
of others the complainant’s brother exchanged with another tenant to his current

address.

CONCLUSION

The Ombudsman sustained the complaint against the Department for the following

reasons:

1) Not explaining the delay in regularising the complainant’s status during September

2006 to January 2007 and once again using the method of a ‘stop order’ to
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communicate their intentions.

2) Not taking appropriate action in regard to the complainant’s living arrangements in
2000, yet seeking to address the issue some six years later. Without first attempting
to solve the matter in a more appropriate manner such as seeking an interview with

the complainant.

The above points had caused the complainant unnecessary stress and anxiety, which the

Ombudsman trusted had now ended as this issue had been finally resolved.

RECOMMENDATION

Prior to placing a ‘stop order’ the Department should write explaining that the order is
being placed and the reasons why the Department are considering an eviction, giving the
‘tenant’ an opportunity to address the Department’s concerns. This would be inline with
‘Good Administrative Practice’ as highlighted in the Ombudsman’s report of 2006.
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CASE NOT SUSTAINED
CS/738

COMPLAINT AGAINST THE INCOME TAX OFFICE (“THE DEPARTMENT”)
ARISING FROM ITS INABILITY TO PROVIDE THE COMPLAINANT WITH
THE ASSESSMENTS HE REQUESTED AND CONSEQUENT TAX REBATES FOR
THE YEARS 2002 TO 2004, AS HIS EMPLOYER AT THE TIME HAD NOT PAID
HIS PAYE EVEN THOUGH THIS MONEY WAS ORIGINALLY DEDUCTED
FROM HIS SALARY AT THE TIME OF HIS EMPLOYMENT

COMPLAINT

The Complainant finished working with a local company in July 2004 and moved to the
United Kingdom in August 2004. He had enquired of the Income Tax Office about his tax
assessment believing that since he had only worked for a month in the tax year 2004-2005,
his tax contributions should be returned. He then found out that there were more rebates

owed to him from previous years altogether adding up to a substantial amount.

The Complainant visited the Tax Office on several occasions enquiring about his situation.
On his last visit on 15th September 2006, he was attended to by a member of staff who
informed him that due to an arrangement between his ex-employer and the Tax Office, the
monies owed to him could not be released. The reason for this being that even though the
Complainant was up to date with all his tax contributions, his ex-employer had not yet paid
in or terminated his account. On the 20th September 2006 the Complainant wrote to the
Commissioner of Income Tax explaining the above and requesting an update and

explanation.

The Commissioner of Income Tax wrote back to the Complainant on the 25th September
2006 referring him to the relevant legislation, rule 18 (2) (a) of the Income Tax (Pay As You
Earn) Regulations 1989 and advising him that in accordance with the provisions of this rule,
he was at present unable to provide the Complainant with the assessments that he requested
because his employer had, to date, failed to pay the tax deducted from the Complainant’s

emoluments to the Income Tax Office.

It was at this point in time that the Complainant not being happy with the situation and
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strongly feeling that it was unfair that he should in these circumstances have to wait over 2

years for a tax assessment wrote and came to see the Ombudsman with his Complaint.

INVESTIGATION

As a result of the Complaint the Ombudsman corresponded with the Department to inform
them of the Complaint and to ascertain their comments. Additionally the Ombudsman

required the following information for consideration:

1. A detailed breakdown of the action taken by the Income Tax Office when an
employer fails to pay the tax deducted from an employee’s emoluments to the

Income Tax Office, with the usual time gaps involved.

2. The particular action taken by the Income Tax Office in Mr .......... ’s case.

The Department replied within 3 weeks (an appropriate time scale for this type of
Complaint. The Ombudsman expects substantive replies no later than 2 to 3 weeks from
date of his letter). The Department explained:

1. Rule 18 (2) (a) and (b) of the Income Tax (Pay As You Earn) Regulations 1989
reads as follows:

(2) In making an assessment on a person for any year of assessment in respect of
emoluments or in respect of income which includes emoluments, the

Commissioner shall set off against the tax otherwise chargeable -

(a) the amount of tax deducted during that year from those emoluments and

paid by an employer in accordance with these Regulations; or

(b) the amount of tax deducted during that year from those emoluments but not

paid by the employer in accordance with these Regulations, provided that-
(i)  where the employer is a Company a winding up order has been made in

relation to the employer under the provisions of the Companies Ordinance;

and
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(1))  the Financial and Development Secretary has abandoned and written off the
amount of tax so deducted in exercise of the powers conferred on him by section 68
of the Public Finance (Control and Audit) Ordinanace, and the Commissioner shall

proceed to recover or repay any balance of tax accordingly.

2. At the end of every month, a report is prepared, of all the employers who, during
the month, have submitted the Employers’ Annual Statement Declaration and
Certificate and Deduction Cards but have failed to pay the tax deducted. This
report is then sent to the Treasury Central Arrears Unit for them to follow up the
debt.

3. In Mr ............ ’s case, the Treasury Central Arrears Unit is following up the

recovery of the debt and has presently conduct of that matter.

Under the circumstances stated above, you will appreciate that the issuing of Mr .......... S

assessments by this Office is precluded under the Income Tax Ordinance.

The Ombudsman wrote seeking further clarification:

Your letter answers our request for information 1, but does not reply to 2.

We therefore look forward to receiving a detailed reply to request for information 2,
namely “The particular action taken by the Income Tax Office in Mr .......... s case”,
with dates.

Additionally, with regard to the Treasury Central Arrears Unit following up the recovery of
the debt, we require you to inform us of what action they have taken with dates, as well as
the present position.”

The Department replied just over a month later (over the time scale considered appropriate
for a substantive reply. As previously stated the Ombudsman expects substantive replies

no later than 2 to 3 weeks from date of his letter). The Department explained:

“As I explained to you in my letter of 1 November 2006, the recovery of the PAYE tax
owed by .......... Limited in respect of the tax years 2000/2001, 2001/2002, 2002/2003 and
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2003/2004 is now in the hands of the Central Arrears Unit (CAU). In all cases where a
debt is passed to CAU for follow up, this Office does not intervene further in the recovery
of the debt.

However, CAU has advised me that .......... Limited has a monthly repayment agreement
in respect of the PAYE debt and I can confirm that the tax due for the tax year 2000/2001 is
now fully paid.

In the circumstances, I shall now be raising assessments in respect of all employees of
.......... Limited, including Mr .........., for that tax year.

Once subsequent tax years are settled in full I shall be raising assessments accordingly.”
CONCLUSION
From the above investigation the Ombudsman concluded that there had been no

maladministration and that it appeared that the Department had taken the proper and

necessary administrative steps in an appropriate time-frame.

CASE SUSTAINED
CS/756

GIBRALTAR AGAINST THE INCOME TAX OFFICE FOR THE DELAY IN
REPLYING TO THE COMPLAINANT’S LETTERS AND A DEBT OF INCOME
TAX CAUSED BECAUSE AN INCORRECT CODE WAS ISSUED.

COMPLAINT

The complainant complained that:
1) He had incurred a debt of income tax for the tax years commencing 2003 and 2004
(“relevant tax years”) because he had been allowed by the Tax Office

(“Department”) to claim an allowance that in fact he did not qualify for.

2) He should not be liable for payment of the debt as the Ombudsman had stated in a
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similar case that once the Department had issued a tax code they could not claim

additional income tax over and above the issued tax code.

3) The Department had not replied to his letter of November 2006 (3 months)

challenging his income tax liability for the relevant tax years.

The complainant explained that he had two children with his estranged partner; they had

lived together for several years before separating but had never married.

In 2003 he had claimed an allowance as a one parent family for his youngest child whilst his
partner continued to claim an allowance as a one parent family for their eldest child. During
the two relevant tax years deductions were made from his salary based on the codes issued
by the Department until in 2005 when the Department advised the complainant that the code
was incorrect and he could not claim for one parent family on the second child. His code

was changed accordingly.

On 17 November 2006 the complainant received a notice of assessment for the two relevant
tax years which stated that he owed £1,635.75. The complainant wrote to the Department on
30 November 2006 explaining that he assumed the debt had arisen because he had been
given the wrong tax code and believed that as this was their mistake he should not have to
pay the shortfall. The complainant also referred to a similar complaint dealt with by the
Ombudsman, who stated that this could not now be claimed back after the tax code had been

issued.

As the complainant had not received a reply from the Department he sent a further letter on
11 December 2006 requesting a reply and enclosing a copy of the original letter of 30
November 2006.

The complainant sought the assistance of the Ombudsman in February 2007 when he
received a Demand Notice for the outstanding amount and a penalty of 10% for non
payment.

INVESTIGATION

The Ombudsman accepted the complaint on the basis that the complainant had not received
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a reply to his letters of 30 November 2006 and 11 December 2006.
The Ombudsman wrote to the Department on 9 February 2007 explaining the complaint of
non reply, it was necessary to send a further letter on 5 March 2006 as the Department had

not replied.

The complainant was sent a holding letter from the Department on 7 March 2007 that
explained that his query had not been dealt with sooner due to his file not being in its
correct place and that now his file was at hand they would look into his case and a reply
would be sent shortly. A substantive reply was sent on 20 March 2007. This was a 4 month
delay from the original letter of 30 November 2006. In their reply the Department
explained that they regretted that the member of staff who attended the complainant at the
PAYE counter had allowed his claim for one parent family in respect of his second child.
They could only assume this was possibly because the member of staff had failed to notice
that both children were from the same parents and could not be separated for tax allowance
purposes. They further explained that the tax payable for the relevant years was legally
due. However, they would be prepared to give the complainant time to pay and were
willing to enter into a repayment agreement to settle the amount due over a reasonable
period of time. Furthermore, the penalties raised in relation to the non payment of the

assessment (10%) had been withdrawn.

CONCLUSION

In relation to the complaint of non reply the Ombudsman sustained the complaint. The
delay of four months was excessive and had caused the complainant anxiety, especially
since the only response he had received from the Department, before seeking the
Ombudsman’s assistance, was that of a Demand Notice incurring a further 10% charge. In
the opinion of the Ombudsman the delay was unreasonable, the file not being in its correct

place did not sufficiently explain why a reply had not been sent to him.

In regard to the main complaint that he should not have to pay a shortfall on his income tax
caused by the Tax Office issuing an incorrect code, the Ombudsman advised the
complainant that the Department were legally bound to collect all income tax due; this duty
was not cancelled by any errors the Department may make. However, it was good
administrative practice to allow repayment in such circumstances over a reasonable period

of time, which in this case the Department had offered. For the sake of clarity the
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Ombudsman also stated that at no time had he asserted to the contrary in any previous

investigations or reports.
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CASE NOT SUSTAINED
RECOMMENDATION MADE

CS/744

COMPLAINT AGAINST THE MAGISTRATES COURT FOR ISSUING TWO
WARRANTS TO THE COMPLAINANT FOR HIS ARREST FOR NON-
ATTENDANCE AT COURT WHEN IN FACT HE HAD NOT BEEN AWARE
THAT HE NEEDED TO ATTEND COURT

COMPLAINT

The complainant was aggrieved that two warrants had been issued for his arrest because
he had not attended court, yet he had not been aware that he should have attended.

The complainant explained that he first became aware that a warrant had been issued for
his arrest when a Police Officer attended his place of work and explained that if he did
not accompany him to the police station straight away he would be arrested for non
payment of a fine. The complainant explained that he had paid the fine within days of
the court issuing it; the receipt of payment was in his home. After contacting the
Sergeant at the Police Station, arrangements were made for the complainant to attend

the station after work.

At the Police Station the complainant was not arrested on the above mentioned warrant
because he was able to prove he had paid the fine on 27 March 2006 (3 days after it had
been issued by the court). However, he was arrested on a separate matter pursuant to a
warrant for non attendance at court in relation to a discrepancy in payments of
maintenance to his ex wife. On examining the warrant the complainant was able to
establish that it had been incorrectly addressed, explaining why he had not been aware
of the discrepancy in his maintenance payments or the summons and subsequent

warrant for not attending court.

The complainant was bailed over to appear in the Magistrates Court the following day.
In the morning prior to appearing before the Magistrate the complainant paid the
outstanding maintenance and checked at the payment counter that they had his correct
address, which they did. The Magistrate accepted that documents pertaining to the

arrears in maintenance had been sent to a different address although they did indeed
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have his correct address, the matter was therefore dismissed.

The complainant felt aggrieved at the inconvenience and embarrassment he had experienced
because of what seemed to be errors in the administration of the Office of the Magistrates
Court, the Ombudsman advised the complainant to write to the Clerk of the Court (“the
Clerk”) asking for an explanation.

Explanation from the Clerk

Fine

The Clerk explained that a double entry had occurred at the time the complainant had paid
the fine, this was an error for which he apologised. However, the Clerk pointed out that if
the complainant had responded to the summons sent to him in June 2006 by explaining that

the fine had indeed been paid, a warrant for his arrest would not have been issued.

In response to this explanation the complainant explained that the summons he received had
stated that he should attend Court on 30 June 2006

‘...unless the sums/balance be sooner paid’

As the complainant had paid the sum on 27 March 2006 he did not think he was expected to
attend Court. The Clerk pointed out that the summons had been issued on 5 June 2006, the
instruction °...be sooner paid’ was intended for those that pay after the issue date of the
summons but prior to the Court hearing; in this case the payment had been made prior to the
issue of the summons, indicating that the Court was unaware that he had paid, he should

therefore have contacted the Court to highlight the error.

Maintenance

On the matter of the warrant in relation to a discrepancy of maintenance payments, the
Clerk explained that the address as used by the court was the current address in his
“matrimonial file”, and that there had been no correspondence informing the Court of any

change of address.

The complainant was confused as to why the Clerk was asserting that he had not informed

them of his change of address, he recalled doing so some several years earlier, furthermore,
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the Magistrates’ Court had confirmed they had his correct address as did the payment

counter at the Magistrates’ Court.

INVESTIGATION

Although the Clerk’s reply to the complaint had been substantive, there were 2 main

unresolved issues which the Ombudsman wished to investigation.

1) Was there an administrative reason for the warrant being issued in relation to the
fine, other than the double entry error that had already been identified?

There had been an error made by the administration that had caused a summons for non
payment of a fine to be issued for which the Clerk had apologised. However, the Clerk
had asserted that the warrant could have been avoided if the complainant had
responded to the summons. The complainant asserted that he had done what the
summons had instructed him to do. There was a conflict as to the meaning of the

instructions contained within the summons which required further investigation.

2) Was there an administrative reason for the Court not using the complainant’s

correct address?

The Clerk had explained that the address used to summons the complainant to Court
for arrears of maintenance had been taken from the matrimonial file and that the file
did not contain any notification of change of address. The complainant asserts that he
had informed the Court several years ago of his change of address. Further

investigation was warranted on how addresses are maintained within the administration
It is worth noting that the Ombudsman was purely concerned with the administrative
aspects of this complaint and not decisions as to whether a warrant or summons should be

issued, these were matters for the Court alone.

With this in mind the Ombudsman attended the Magistrates’ Court Office at the invitation
of the Clerk to enable a better understanding of the issues at hand.
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Fine

The Clerk explained that fines imposed by the Court are entered in the computer system
during the course of the next working day. This prompts a notification of fine to be sent to
the defaulter. However, because the complainant had knowledge of the fine and paid it
before receipt of the notification, the administrative system had not been ready to receive
his payment and a further entry was therefore made onto the system at the time of
payment. This effectively created a duplication of the fine, for which only one payment
had been received. A default summons was issued and as the complainant did not reply to
the summons a warrant was issued for his arrest. As part of a planned upgrading, the
computer system has since been modified and the Clerk was confident that a reoccurrence

of this type of error was very unlikely.

The wording of the summons had led to a conflict of opinion as to what action the
complainant was expected to take. The wording had been taken from the official Oke’s
Magisterial Formulist (issue 1973) book, which contained the layout and wording of all

Magistrates’ Court’s documents.

Maintenance

The second issue was the accurate record of the complainant’s address in relation to his
matrimonial case and arrangements for maintenance payments. It is worth noting that there
is a legal requirement for those under a notice from court to make maintenance payments

to inform the court of any change of address (see section 16(3) Maintenance Act 1961-25).

All matrimonial cases are assigned a matrimonial file, the Ombudsman was able to inspect
the complainant’s file and established that amongst the numerous documents dating back
to 1997 there were 3 different addresses used by the complainant, as there was no clear
method of recording the addresses within the file e.g. on a designated page or inside cover,
it was necessary to check all documents to establish their chronological order. The
Ombudsman noted that the current address of the complainant had actually been used by
the complainant in 1998 but had then gone on to use a different address from 2000 to 2001.
It therefore appeared that the most recent address used by the complainant some 5 years
ago was the address used by the court to communicate the discrepancy in maintenance

payments.

Why then had the complainant thought that he had informed the court of his return to a
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different address? This question was answered by looking at the index cards held at the
Magistrates’ Court payment counter, this being the point of contact for the complainant on
a monthly basis. The index cards over the past few years had shown the correct address.
The Ombudsman therefore concluded that the complainant had informed the Magistrates’
Court via the payment counter of his new address. However, this information had not been

transferred to his matrimonial file.

The Ombudsman also looked at the documentation that had instigated court proceedings
against the complainant for arrears of maintenance. The complainant’s ex partner had
written to the Clerk explaining that her maintenance was in arrears, the letter did not
identify her ex partner (the complainant) by his address, only by his name and the Clerk
instigated proceedings against the complainant based on the letter and information held in
the matrimonial file. No check had been made against the index cards held at the payment
counter (containing the correct address), even to verify the validity of the claim that there
was a discrepancy in maintenance payments. It was explained to the Ombudsman that it

was for the Magistrates” Court to decide validity of claims and not the administration.

CONCLUSION

The Ombudsman was concerned that administrative errors could have been the cause of
warrants being issued in error. Warrants of arrest deprive citizens of their liberty and

freedom, a very strong motivation to ensure they are issued without unnecessary mistakes.

Maintenance

The Office of the Magistrates had offered their full support to the Ombudsman during his
investigation, during which they had identified an improvement that could be made on
their system of recording addresses in relation to matrimonial cases. They plan to introduce
a new form for changes of address as per section 16(3) Maintenance Act. The form would

be filed in the client’s matrimonial file.

Fine

Given that an upgrading of the computer system had already taken place the Ombudsman
was reassured by the Clerk that the double entry error was unlikely to re occur. However,
the Ombudsman was of the opinion that the wording of the summons, notwithstanding its

official status, was ambiguous in these circumstances and that the complainant’s response
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to the summons was reasonable and that his actions alone had not caused the warrant to be

issued.

Given that the computer system had been upgraded and that a new form for change of
addresses was to be introduced the Ombudsman did not sustain the complaint. However, at
the time of writing the change of address form was not in use, the Ombudsman would

therefore continue to seek updates to ensure the planned changes are implemented.

RECOMMENDATION

Introduction of a change of address form for compliance under section 16 (3) of the

Maintenance Act, which would be filed in the relevant matrimonial file.

UPDATE

The Clerk informed the Ombudsman by letter dated 21 March 2007 that the proposed form

had been introduced and enclosed a copy for his records.
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CASE SUSTAINED

CS/743

COMPLAINT AGAINST THE PLANNING DEPARTMENT FOR NOT
ENFORCING THE PERMITTED AREA OF TABLES AND CHAIRS IN
CASEMATES AND FOR DELAY IN REPLY TO AN EMAIL SENT IN JULY 2006.

COMPLAINT

The complainant was the owner of a bar/restaurant in Casemates; he explained to the
Ombudsman that since May 2004 he had been raising the issue of owners of adjacent
establishments encroaching outside their designated areas for tables and chairs. The
encroachment had placed an unfair business advantage to his competitors as well as a

health and safety issue when tables blocked the walkway to an exit of the area.

The complainant also explained that the authorities had been fully aware of this
encroachment yet had seemingly done nothing to resolve the matter on a permanent basis.
He had been amazed at an email sent by Land Property Services (LPS) to him and his

neighbour that showed the selective nature of the enforcement of the licensing boundaries:

‘As you might be aware H.E. [His Excellency the Governor of Gibraltar] will be
departing from Gib on 17 July 2006. Amongst various functions organised for the
day, there will be a Guard of Honour ceremonial parade at Casemates in the

morning.

No removal of tables and chairs is required except for those that you have placed
outside your demarcated area encroaching onto the emergency exit accessing road

leading to the tunnel.

Accordingly, I would be grateful if you would ensure that these are removed from
the roadway from 10am to 11.30am. You can then replace them after that time.

(our emphasis)
In reply to this email the complainant explained to LPS that although they themselves do

not place tables outside the designated area they had however been raising the issue of

encroachment by the neighbouring bars to the government for the past two years; they
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pointed out that one bar had 8 extra tables than their licence permitted. The complainant’s

reply also highlighted the inconsistent nature of the enforcement of the licensed area:

You are now stating that it is ok for some operators to operate outside their
designated area after a certain time. Are we therefore to assume that after that it’s

ok to block the emergency access?

If the government are not to enforce the designated areas then can everyone just

place tables where they like?

On addressing the issue with LPS the complainant was advised that the correct authority
that had the ability to enforce licensing conditions was the Town Planning Section of the

Department of Trade, Industry, Employment and Communications (DTTI).

The complainant explained to the Ombudsman that despite repeated requests to the DTI for
the areas to be marked on the ground and enforced for each bar and restaurant no action
had been taken. He further explained that the last substantive reply he had received from
DTI had been an email dated 12 July 2006 which stated as follows:

‘I am collating a report on the situation at Casemates with respect to all areas for
tables and chairs which I will pass to my superior for a directive. There is indeed a
problem given that practically all establishments are occupying beyond the areas
assigned in their licences. Whilst I understand your predicament, I am not in a
position to take any decisions. Consequently I have to await further advice on the
matter. It would not be fair of me to discuss with you directly until such time as 1

myself know what direction this is going to take.

As the complainant had not received an update in 3 months he sought the assistance of the

Ombudsman.

INVESTIGATION

The Licensing Authority for designated Leisure Areas, as per the Leisure Areas
(Licensing) Act, is the Chief Secretary of the Government. However, when the

Ombudsman wrote to the Chief Secretary in October 2006, explaining the details of this

complaint, he was advised to write to DTI as the matter fell within their responsibility.
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The reply received from the DTI acknowledged that there had been an issue with
encroachment and enforcement, they explained that it had been decided not to proceed
with marking the ground in order to enforce designated areas as this would not only spoil

the stonework but would not serve any useful purpose.

The DTTI also explained that the issue had been raised with the PA to the Chief Minister as
all matters relating to Casemates are handled from No 6 Convent Place (No. 6); they
enclosed a copy of a letter sent to the PA dated 17 July 2006.

In the letter the DTI clearly outlined the issue of encroachment and the problematic nature

of the enforcement; they put forward a suggested solution and asked that:

‘In view of [the complainant’s] continuous complaints, may I please have your
comments and advice soonest so that I may regularise the matter or indeed
whatever instruction the CM [Chief Minister] may deem fit.’

The Ombudsman noted that the matter had already been referred to the Chief Secretary in
July 2006 by the DTTI.

In a letter dated 4 December 2006 the Ombudsman asked the DTI what action they were
taking to secure a reply from No 6 and whether they had updated the complainant since
July 2006.

The DTI explained in a letter dated 16 January 2007 (6 weeks later) that another letter had
been sent to No 6 requesting a reply to their letter of 17 July 2006 in order to reply to the
complainant’s email of 13 July 2006.

As no further update had been received by the Ombudsman or the complainant, the
Ombudsman wrote to the DTI again on the 7 February 2007, and again on the 3 March
2007.

The DTI explained in a letter dated 5 March 2007 that a reply had been received to their
letters of 17 July 2006 and chaser letter 16 January 2007 from No 6 and enclosed a copy
for the Ombudsman’s reference. The letter from No 6 was dated 23 February 2007, 7
months after the initial letter from the DTIL.
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The letter explained that the issue of encroachment would be presented to the Chief
Minister shortly.

CONCLUSION

The initial complaint received by the Ombudsman was that no one seemed to be taking
responsibility for the enforcement of licensing conditions in the Casemates Leisure area,
indeed there was evidence that the encroachment had been condoned (LPS email above).
Also, that the complainant had not been updated on the progress of his complaint during
the 5 months of this investigation, other than by the Ombudsman. This was despite
prompting from the Ombudsman for them to do so. Indeed, at the time of writing this
report April 2007, the complainant had still not received any communications from the
DTI since July 2006. This excessive delay in communication has undoubtedly fuelled the
complainant’s perception that no one was taking responsibility for the enforcement of the

licence conditions.

However, the DTI had indeed attempted to resolve the issue, they had sought approval of
their planned action only days after their email to the complainant. It had taken 7 months
for the DTI to secure a reply and the Ombudsman was in little doubt that this would have
probably taken even longer had the Ombudsman not continued to prompt the DTI to

secure a reply.

In the opinion of the Ombudsman the DTI’s responsibilities regarding enforcement had
been frustrated by the delay from the Chief Minister’s Office.

The Ombudsman sustained this complaint against DTI not for their lack of ability or
willingness to resolve the matter but for the lack of communication made directly to the

complainant in keeping him updated in regard to his complaint.
The Ombudsman noted the long delay caused by the Office of the Chief Minister and
advised that this matter should be dealt with promptly as at the end of the time there was a

consumer powerless awaiting a decision.

N.B.
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For the sake of clarity there are two licensing authorities:

1. Chief Secretary is the licensing authority for licensed premises (e.g. the premises of

the complainant).

2. Town Planner is the licensing authority for the grant of permits to place tables and chairs

outside premises.
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CASE NOT SUSTAINED

CS/748

COMPLAINT AGAINST THE POLICE COMPLAINTS BOARD (PCB) FOR
REFUSING TO ACCEPT A COMPLAINT AGAINST THE ROYAL GIBRALTAR
POLICE (RGP).

COMPLAINT

The Complainant went to the Police Complaints Board (PCB) and subsequently that same
day came to see the Ombudsman and alleged that the member of staff who dealt with him
at the PCB told him that she would not take his complaint against the RGP and directed

him to the Ombudsman.

The Complainant then made a Complaint to the Ombudsman against the PCB for refusing
to accept his complaint against the RGP.

Immediate Action taken by the Office of the Ombudsman

An officer from the Office of the Ombudsman immediately went with the Complainant to
the PCB to inquire into this matter. The Complaint was then accepted by the PCB and
taken down in writing.

INVESTIGATION

The Ombudsman wrote to the RGP explaining the circumstances and the interaction
between the Complainant and the RGP which gave rise to the Complainant wanting to
make a complaint to the PCB.

He then explained that when the Complainant had gone to make a complaint to the PCB,
the staff who dealt with him told him that she would not take his complaint and directed

him to the Ombudsman.

The Ombudsman went on to explain how an officer from his Office had gone with the
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Complainant to the PCB to inquire into this matter and that the Complainant’s complaint

had then been accepted and taken down in writing.

The letter ended by explaining the Ombudsman’s view in relation to complaints to the PCB
which was that in general all complaints received should be accepted and processed, with
the outcome of the complaint being decided after due consideration by the PCB. The
Ombudsman reminded the Commissioner of Police that this problem had arisen in the past
resulting in assurance from him that it would not reoccur. Given the present Complaint the
Ombudsman stated he would be grateful if the staff at the PCB would be made aware of his

views in this regard.

The RGP replied within 3 weeks (an appropriate time scale for this type of Complaint. The
Ombudsman expects substantive replies no later than 2 to 3 weeks from date of his letter)
explaining that with regard to the manner in which the Complainant alleged he had been
treated when he initially visited the PCB seeking to lodge a complaint, there was in place a
robust system to record and handle complaints lodged and that the Secretary would not,
under any circumstances, refuse a complaint or turn away a member of the general public

who wished to lodge such a complaint.

He went on to explain that the process required the Secretary to record the complaint and
thereafter submit in documentary form to a sub committee of the PCB who would
determine the manner in which the complaint would be dealt with. Once this had been
determined there were various mechanisms available to investigate and conclude such
matters. The process was cognisant of the need to keep the complainant informed of

decisions and this was done in a timely manner.

Specifically on the substance of the Complaint to the Office of the Ombudsman the RGP
commented that the recollection of events of the Secretary of the PCB was substantially
different to that related to the Office of the Ombudsman by the Complainant. He had been
assured that when the Complainant initially visited the PCB he had done so seeking advice,
that advice had included his considering a visit to the Office of the Ombudsman, which the
Complainant seemed to have accepted. There was no question of the Complainant having

been turned away or his complaint refused.

The RGP concluded that not withstanding this substantive reply they undertook to raise the
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issue that had been highlighted at the next meeting of the PCB, following which they would
revert expressing the comments, if any, of the Board members.

CONCLUSION

From the above investigation the Ombudsman concluded that since there were two
substantially different versions of what had happened when the Complainant went to the
PCB and there was no independent source to corroborate one or the other version, there was
not sufficient evidence before him to enable him to continue with the investigation of this
Complaint.

The Ombudsman noted the assurance given that there was in place a robust system to record
and handle complaints lodged and that the Secretary would not, under any circumstances,
refuse a complaint or turn away a member of the general public who wished to lodge such a

complaint.

Furthermore, the Ombudsman noted the explanation given that the process required the
Secretary to record the complaint and thereafter submit in documentary form to a sub
committee of the PCB who would determine the manner in which the complaint would be
dealt with; that once this had been determined there were various mechanisms available to
investigate and conclude such matters and that the process was cognisant of the need to

keep the Complainant informed of decisions and this was done in a timely manner.

In the circumstances, the Ombudsman decided to classify this Complaint as “not sustained”.
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CASE SUSTAINED
RECOMMENDATION MADE

CS/751

COMPLAINT AGAINST THE COMMISSIONER OF POLICE
(“COMMISSIONER”) FOR NOT REPLYING TO THE COMPLAINANT’S
LETTER APPEALING AGAINST THE RECOMMENDATIONS OF THE SUB
COMMITTEE OF THE POLICE COMPLAINTS BOARD (“PCB”) THAT HIS
COMPLAINT AGAINST THE ROYAL GIBRALTAR POLICE (“RGP”) WAS
UNSUBSTANTIATED.

COMPLAINT

The Complainant had made a complaint against the RGP to the Police Complaints Board
(PCB) who replied within 2 weeks acknowledging registration of his complaint and
informing him that his complaint had been recorded, the police officer involved in the case
had been invited to reply and that the Complainant would be informed as soon as the sub

committee of the PCB (“sub committee”) had deliberated and considered his case.

Just over three months after the PCB’s acknowledgment letter, the PCB wrote a letter dated
25 January 2007 to the Complainant explaining that the sub committee had considered the
particulars of the complaint, the conclusions that they had come to and that following on
from those conclusions the sub committee had recommended that the complaint be found

unsubstantiated.

The Complainant was unhappy with the recommendation of the sub committee and wrote
to the PCB within a week with his response explaining his position in detail and informing
the PCB that he would continue with his complaint to the Ombudsman and beyond if

necessary.

The Complainant informed the Ombudsman that when he went to deliver this letter to the
PCB he was told by the secretary of the PCB that he had 14 days in which to appeal to the
Commissioner of Police (“Commissioner”) from the decision of the sub committee and that
time began to count from the date of her letter to him informing him of the conclusions of

the sub committee and their recommendation that the complaint be found unsubstantiated.
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The Ombudsman verified from the above mentioned letter from the PCB to the Complainant

dated 25 January 2007, that there was no notice in the letter of the availability of an appeal

procedure or that the appeal had to be lodged within 14 days.

The Ombudsman’s Recommendations and Suggestions at this stage:

(1

2)

3)

(4)

The information advising persons of their right to appeal against the recommendation
of the sub committee and the time limit within which this has to be done, should in
future be included in the letter to the person advising them of the substantive

recommendation of the sub committee.

The person should be called in by the PCB to collect the above mentioned letter in

person or alternatively be sent to the person by registered post.

The institution of the above improvements would better the appeal procedure
substantially by introducing that all important element of certainty, both as regards the
fact that the person was aware of his right to appeal and the time within which to do
this, and also because there would then be an unchallengeable record of when the time

to appeal expired.

The Ombudsman recommended that the improvements to the administrative procedure
of the functioning of the PCB contained in (1) and (2) above, should if applicable be
considered for incorporation into the new mechanism yet to be established under the
Police Act 2006 to deal with complaints against the RGP and appeals arising

therefrom.

Having been verbally informed of his right to appeal to the Commissioner against the

recommendation of the sub committee, the Complainant immediately appealed to the

Commissioner.

The Complainant then waited one and a half months and since he had not yet even received

an acknowledgment from the Commissioner of receipt of the appeal, he then came to see the

Ombudsman and made a Complaint.
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INVESTIGATION

The Ombudsman wrote to the Commissioner explaining the Complaint, namely that the
Complainant had not received any reply to his letter to the Commissioner appealing against
the recommendations of the sub committee that his complaint against the RGP was
unsubstantiated. Additionally the Ombudsman requested the Commissioner’s comments in

this regard.

The Deputy Commissioner of Police (“Deputy Commissioner”) replied to the Ombudsman
within 1 week (an appropriate time scale for this type of Complaint. The Ombudsman
expects substantive replies no later than 2 to 3 weeks from date of his letter) confirming that
the Complainant had lodged an appeal against the recommendations of the sub committee
and advising that the Commissioner had called a meeting of the full PCB for the 26 March
2007 to deal with this matter.

This letter was followed by another letter from the Deputy Commissioner confirming that
following the meeting of the Chairman of the Police Authority with the Ombudsman it had
been decided to cancel the PCB appeal on the 26 March 2007. The Chairman of the Police
Authority decided that it would be preferable for the substantive appeal to be dealt with by
the newly constituted PCB.

Complainant continually updated by the Office of the Ombudsman

The Office of the Ombudsman kept the Complainant informed of developments throughout,
both as to the presentation of the Complaint and the correspondence received from the

Deputy Commissioner.

The Complainant then wrote to the Deputy Commissioner on 16 April 2007 expressing his
dissatisfaction at the fact that from the date of his letter of appeal the 31 January 2007 to the
16 April 2007, he had not received any communication at all from the police and that all the
information and updates had been given him by the Office of the Ombudsman. (A copy of
this letter dated 16 April 2007 was forwarded to the Ombudsman for his information).

Subsequent to his letter the Complainant received letters from both the PCB and the Deputy

Commissioner.
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The PCB letter informed him that his appeal against the recommendations of the sub
committee was now a matter for the Gibraltar Police Authority (“GPA”) which was
currently implementing new working practices and procedures and that his appeal would be

heard as soon as the new procedures were established.

The letter dated 19 April 2007 from the Deputy Commissioner in reply to the Complainant’s
letter confirmed that due to the change in legislation the GPA had taken over responsibility
for complaints against the Police which also included appeals. It went on to explain that it
was unfortunate that the Complainant’s appeal had been caught up in this period of
transition and was therefore taking more time than expected. The letter concluded by
stating that the Complainant’s appeal had been handed over to the GPA, an independent
body, for them to consider, that the Complainant’s enquiries should be directed to them, and

that it was hoped that this correspondence cleared up any misunderstandings.

CONCLUSION

The Ombudsman decided that the Complaint was sustained.

From the above investigation the Ombudsman concluded that there had been
maladministration in that the Complainant had not, within a month and a half of lodging his
appeal to the Commissioner, received any acknowledgment or any other correspondence
from the Commissioner in this regard. Additionally, this delay in replying to the
Complainant was ongoing, since even subsequent to the Ombudsman presenting the
Complaint, the Complainant was not corresponded with directly until he was sent the letter
dated 19 April 2007.

RECOMMENDATION

(1) That there be put in place an effective administrative system to ensure that appeals
are acknowledged and that dates of meetings, cancellations and any other
developments regarding the appeal are communicated to the appellant as soon as

possible.
(2)That the Recommendations and Suggestions (1) to (4) on page 3 of this report be

instituted.
UPDATE
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The RGP informed the Ombudsman that they had introduced a new computerised database
in the Commissioner’s Suite to log in all correspondence that will facilitate and improve

the service they afforded the public.
FURTHER UPDATE
The Gibraltar Police Authority informed the Ombudsman that all the recommendations

made in the report had been incorporated in the draft complaints regulations which the

Authority was proposing to the Government.

PAGE 155



ANNEXE 2007

BACK TO
INDEX

CIAL SECURITY




CASE SUSTAINED
RECOMMENDATION MADE

CS741

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR
NOT PROCESSING THE COMPLAINANT’S REQUEST FOR RE ASSESSMENT
TO THE MEDICAL APPEALS TRIBUNAL AS PER SECTION 37(3) OF THE
SOCIAL SECURITY (EMPLOYMENT INJURIES INSURANCE) ACT

COMPLAINT

The complainant had sustained an injury from an industrial accident back in 1998. He had
received Injury Benefit for the first 26 weeks and his subsequent claim for Disablement
Benefit, which is based on the extent of the claimant’s disablement, was assessed by the
Medical Board in September 2000 to be 5%, he therefore received a Disablement Benefit

in the form of a lump sum calculated at 5%.

INVESTIGATION

In August 2003 the claimant requested a further assessment as his disability was

preventing him from working. The DSS informed him that:
“...under section 37(3) of the Social Security (Employment Injuries Insurance)
[Act], without leave of the Medical Appeals Tribunal, an assessment shall not be

reviewed under subsection (2) on any application made less than 5 years.

Before [ proceed with your application would you please provide me with

substantial medical evidence as your present medical condition.”

In order to obtain the permission of the MAT to be reviewed within the 5 year period the

claimant submitted a medical letter from his doctor on 18 March 2004 which stated that:

“His current disability is because of severe arthritis of subtalar joint.”

As per section 37(3), the claimant’s request for an assessment within the 5 year period

must attain the permission of the MAT. The Ombudsman was already aware that this
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would not have been possible as the MAT had ceased to exist in June 2003 and the DSS
had not been able to re-constitute another MAT for 3 years (July 2006), see previous report
by the Ombudsman CS654.

Given that the complainant’s disability was preventing him from working and that he was
reliant on his right to claim Disablement Benefit he had made monthly enquires to the DSS
for an update as to when his request for re assessment would be heard, but all that he was

told was that he would have to wait.

No further action was taken by DSS in relation to the complainant’s request for re
assessment until March 2006 when, in response to a letter he wrote to them, he was
advised in writing that as the 5 year period had now expired, his case would be presented
directly to the Medical Board.

The complainant submitted another doctor’s letter dated 1 March 2006, which in fact was
an exact duplicate, except for the date, of the letter sent in 2003; indicating that there had

been no change to the complainant’s medical condition from 2003 to 2006.

The complainant was re assessed by the Medical Board on 7 April 2006 where his
disability was assessed to be 10% for life (an increase of 5%). The complainant has
advised the Ombudsman that he is appealing this assessment as he does not think it
adequately reflects the extent of his disability, the appeal will be heard by the MAT. The
DSS informed the Ombudsman that the complainant’s appeal is anticipated to be heard in

March 2007 as there is a waiting list due to the absence of a MAT for 3 years.

CONCLUSION

The complainant had been denied his right to be re assessed for 3 years, this right is
enshrined in Gibraltar law under section 37(3) Social Security (Employment Injuries
Insurance) Act 1952-10. The excessive delay of 3 years is also a breach of his human
rights under Article 6 European Convention on Human Rights “...everyone is entitled to a
fair and public hearing within a reasonable time by an independent and impartial tribunal
established by law”

The complainant had been denied the Disablement Gratuity of £760 for 3 years because the
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DSS had failed to constitute a MAT within a reasonable time. In the opinion of the
Ombudsman the complainant should be compensated for being denied the use of his
Gratuity over the 3 year period. The Ombudsman recommended that the standard

percentage applied in Civil Court cases would seem an appropriate rate to use.

RECOMMENDATION

The complainant should be compensated for being denied the use of his Gratuity over the 3
year period. The Ombudsman recommended that the standard percentage applied in Civil

Court cases would seem an appropriate rate to use.

UPDATE

The Ombudsman was informed by the Department that the MAT had met with the
complainant on 2 April 2007 to finally discuss his appeal. The MAT assessed his loss of
faculty at 35% provisionally for one year. This assessment entitled the complainant to a
pension that, due to the exceptional circumstances of this case i.e. waiting for 3 years for his
appeal to be heard, was backdated to 27 August 2003 (when he first sought leave to appeal).
On the matter of the recommendations made in this report the Department explained that the
Social Security (Employment Injuries Insurance) Act did not make provisions to

compensate a claimant by applying the percentage interest applied in Civil Court cases.

CASE NOT SUSTAINED

CS/760

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY (“THE
DEPARTMENT”) CONSEQUENT ON THE DEPARTMENT HAVING INFORMED
THE COMPLAINANT THAT HE WAS NOT ENTITLED TO ANY SOCIAL
ASSISTANCE SINCE HE HAD SOME SAVINGS.

COMPLAINT

The Complainant had been in employment but had had to leave his employment due to
health reasons. He did not qualify for unemployment benefit because he did not have

enough contributions paid.
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He therefore applied to the Department for social assistance in February/March 2007. He
had £.,... in Gibraltar Government Debenture Bonds.

The Complainant had recently been informed by the Department that he was not entitled to

any social assistance since he had some savings.

It was at this point in time that the Complainant not being happy with not having been

given any social assistance came to see the Ombudsman.

INVESTIGATION

As a result of the Complaint the Ombudsman contacted the Department and a visit to the
Department was arranged to discuss the matter both specifically in relation to the
Complainant, as well as generally in relation to the principles applied by the Department
when coming to a decision with regard to applications for social assistance by applicants

who had savings.

The above visit was followed by telephone communication with the Department in which
the Department explained that, other than in very exceptional circumstances which did not
apply in the Complainant’s case, a person would not be granted social assistance if the
person’s savings exceeded £2,780, and that in the case of a person with one or more
dependants, that person would not be granted social assistance if the person’s savings
exceeded £4,170.

The above communication was followed by a letter from the Ombudsman to the

Department confirming the information they had provided as set out above.
CONCLUSION

From the above investigation the Ombudsman concluded that there had been no
maladministration, since the Complainant’s savings were in excess of the pertinent cut off

point for the receipt of social assistance.

The Ombudsman was pleased to note that the Department operated a reasonable and

positive system in which an applicant did not have to become literally penniless before
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being allowed to receive social assistance.

This allowed a recipient of social assistance to maintain a reserve of money for a rainy day
thereby freeing him from the psychological pressure of feeling that he had nothing at all to

fall back on and was living a completely hand-to-mouth existence.

Furthermore, the Ombudsman believed that allowing an element of savings potentially
imbued social assistance applicants/recipients who had these savings with a psychological
feeling of dignity and self respect in that they did not have to completely exhaust all their

savings in order to receive social assistance.

Additionally, the Ombudsman noted that although savings limits of £2,780 in the case of a
sole person and of £4,170 in the case of a person with one or more dependants were applied,
these cut off limits were not cast in stone and the Department had discretion albeit in very

exceptional circumstances, to override them. This was good administrative practice.

The only caveat that the Ombudsman wished to express was that the limits of savings

allowed should be periodically (possibly annually) reviewed.

UPDATE

The Department informed the Ombudsman that the savings limits were not increased
annually, they were increased when the Government review of the Social Assistance

Arrangements took place.

CASE SUSTAINED
RECOMMENDATIONS MADE

CS/769

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY (“THE
DEPARTMENT”) AS A RESULT OF THE COMPLAINANTS NOT HAVING
RECEIVED A REPLY WITH A DECISION IN RELATION TO THEIR
APPLICATION FOR DISABILITY ALLOWANCE FOR THEIR CHILD
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COMPLAINT

The Complainants had made an application for disability allowance for their child aged 11
at the time of application in July 2006. The application was by way of a two page form
provided by the Department entitled “Department of Social Security Application for
Disability Allowance”. The form consisted of three sections for completion; the first
section dealt with Details about Applicant; the second was to be completed if the claimant
was under 16 years of age; the third dealt with Supporting Evidence and explained that a
comprehensive medical report must be submitted with the application stating nature of
disability and whether disability was from birth. The completed application form dated 10
July 2006 had been received by the Department on 18 July 2006.

The Complainants subsequently received a letter dated 15 August 2006 from the
Department asking them to call in at the Department in order to clear certain points

regarding the application.

The Complainants further informed the Ombudsman of the following:

1. On the 23 August 2006 the Complainants attended at the Department for an

interview where they answered various questions in relation to their child’s history.

2. The Complainants contacted the Department on 9 January 2007 and were informed
that the child’s case would be reviewed in September.

3. On 21 June 2007 the Complainants handed in at the Department a copy of their
child’s Transition Report by the Principal Education Psychologist.

4. On the 18 September 2007 the Complainants spoke to a member of staff of the
Department who informed them that the Director of Social Affairs was assessing

their child’s case.
It was at this point in time that the Complainants being unhappy and concerned at not yet

having received any reply in relation to their application for disability allowance for their
child, came to see the Ombudsman on 20 September 2007.
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INVESTIGATION

The Ombudsman wrote to the Department on 20 September 2007 explaining the complaint
namely that the Complainants had not yet received a reply with a decision in relation to their
application for disability allowance for their child dated 10 July 2006 which they handed in
on the 18 July 2006.

The Department replied within 3 weeks by way of a letter dated 9 October 2007 received 11
October 2007 (An appropriate time scale for this type of complaint. The Ombudsman
expects substantive replies no later than 2 to 3 weeks from the date of his letter).

The Department in their letter confirmed that the Complainants submitted an application
for disability allowance on behalf of their child on 18 July 2006. On the medical evidence
available, including a report from the Assessment Panel for Special Educational Needs
dated 20 September 2006, the Department could not establish that the child was suffering
from a severe disability, which was one of the criteria for the award of Disability

Allowance.

The Department went on to explain that it was considered that the Assessment Panel needed
more time to investigate the severity of the disability and, consequently, the case was
categorised for review within a year. Due to the complexity of this case, there was a
considerable delay in arriving at a decision, which was verbally communicated to the
parents on 18 January 2007. The Department further informed the Ombudsman that due to

an administrative oversight, the Department’s decision was never confirmed in writing.

The Department’s letter finished by informing the Ombudsman that the Department had
now written to the Complainants explaining the position and enclosed a copy of the letter

they had written to the Complainants in this regard for the Ombudsman’s records.

The enclosed letter from the Department to the Complainants dated 8 October 2007
explained that the Department’s records showed that on 18 January 2007 the Claimants
were verbally informed that the application submitted on behalf of their child for a
Disability Allowance had not been approved and would be reviewed within a year. The
Department went on to express their regret that this decision had never been communicated

to the Complainants in writing and offered their apologies.
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The Department’s letter to the Complainants went on to explain that the Complainants’
child did not meet the criteria for eligibility to a Disability Allowance, as on the basis of the
medical evidence and assessment made at the time, it was not considered that the child was
severely disabled. The Department further explained that Disability Allowance was paid on
a discretionary basis under the current social assistance arrangements and that except in
exceptional circumstances, it was only paid to persons who were permanently and severely
disabled from birth.

The Department’s letter to the Complainants concluded by confirming that the child's
application for a Disability Allowance was now due for a review and the Department would
be requesting an assessment report from the Assessment Panel for Special Educational
Needs.

CONCLUSION

Over and above the fact that the Department admitted that their decision was never
communicated in writing due to an administrative oversight, the Ombudsman is very
strongly of the view that in principle all general correspondence received must by replied to
in kind within a reasonable and preferably short period of time; and that in relation to more
specific and important correspondence or requests like applications for any type of
allowance, decisions made thereon by the Department must be communicated in writing to
applicants as soon as possible. The more important the decision judged by the potential
impact financially or otherwise on an applicant, the higher the onus on the Department to
speedily communicate its decision in writing to applicants and to make sure the necessary
administrative safeguards are in place to ensure that “administrative oversights” do not

occur.
From the above investigation the Ombudsman therefore concluded that there had been
maladministration, in that the Complainants had not, from date of application up to the time
they presented their complaint to the Ombudsman (a period of over 14 months), received a

written reply in answer to their written application for Disability Allowance for their child.

The Ombudsman was however pleased to note the following from the Department’s letter to

the Complainants dated 8 October 2007 which constituted good administrative practice:

(1) The letter contained an apology to the Complainants in relation to the decision that
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their child was not entitled to Disability Allowance, not having been communicated

to the Complainants in writing.

(2) The Complainants were informed that their child’s application for Disability
Allowance was now due for a review and that the Department would in this regard
be requesting an assessment report from the Assessment Panel for Special
Educational Needs.

In relation to (2) above the Ombudsman was confident that this review would take place in
the near future, but added that he would not hesitate to revisit the complaint if the review

was not carried out within a reasonable period of time.

RECOMMENDATION

That the Department put in place an effective administrative system to ensure that
decisions in relation to the outcome of applications for Disability Allowance are

communicated to applicants in writing as soon as possible.

3

CASE NOT SUSTAINED

CS/776

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY (“THE
DEPARTMENT”) CONSEQUENT ON THE COMPLAINANT HAVING APPLIED
TO THE DEPARTMENT FOR DISABILITY ALLOWANCE AND RECEIVING
THE REPLY THAT HE WAS NOT ELIGIBLE FOR THIS ALLOWANCE SINCE
THE MEDICAL CONDITION HE WAS SUFFERING FROM WAS NOT
CONSIDERED TO BE A PERMANENT AND SEVERE DISABILITY FROM
BIRTH

COMPLAINT

The Complainant had been in employment but had had to leave his employment due to
health reasons. He was receiving social assistance and had applied for Disability

Allowance.

The Department had recently written to the Complainant referring to his application for
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Disability Allowance and informing him that he was not eligible to this allowance as the
medical condition he suffered from was not considered to be a permanent and severe
disability from birth. = The Department added that the Disability Allowance the
Complainant had applied for was a non-statutory allowance, which was paid on a
discretionary basis under the current social assistance arrangements. The Department’s
letter concluded by informing the Complainant that if he required any further clarification

on the matter, he could contact the Department and gave a telephone number.

It was at this point in time that the Complainant not being happy with not having been

granted Disability Allowance came to see the Ombudsman.

INVESTIGATION

The Ombudsman’s Correspondence with the Department

The Ombudsman wrote to the Department on the 20 September 2007 presenting the
Complaint, namely that the Complainant had applied for Disability Allowance and had
been informed that he was not eligible for this allowance since the medical condition he
was suffering from was not considered to be a permanent and severe disability from birth.
The Ombudsman requested the Department’s comments in this regard and concluded his
letter by asking if there was any other allowance or benefit the Complainant could apply
for.

The Department replied within 3 weeks by way of letter dated 8 October 2007 (An
appropriate time scale for this type of Complaint. The Ombudsman expects substantive

replies no later than 2 to 3 weeks from the date of his letter).

In their letter the Department explained that Disability Allowance was a non-statutory
monthly allowance which was payable under the umbrella of the current social assistance
arrangements. The said arrangements were not supported by specific legislation but
operated under administrative arrangements designed to provide financial assistance on a
discretionary basis. The letter went on to explain that except for such cases, which may be
specifically approved by the Director of the Department in his discretion, “disability
allowance” was generally payable to persons who were permanently and severely disabled
from birth and that the Complainant’s application had been considered and had not been
approved.
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With regard specifically to the Complainant, the letter explained that the Complainant was
at present receiving social assistance payments. The Department would interview the
Claimant once again in order to re-assess his present medical condition to determine if
there was any extra allowance he could receive, for example the extra nourishment allow-

ance.

The Department provided additional relevant and practical useful information to the effect
that once the Complainant attained the age of 60 years, he would be eligible to receive
Minimum Income Guarantee payments and went on to explain that this scheme was de-
signed to guarantee persons, aged 60 and over, who do not work, a Minimum Income of

£103 per week for a single person and £137.50 per week for a couple.

CONCLUSION

From the above investigation the Ombudsman concluded that there had been no malad-
ministration, since Disability Allowance was a discretionary allowance which was gener-

ally only payable to persons who were permanently and severely disabled from birth.

Additionally, the Ombudsman noted that the requirement to be permanently and severely
disabled from birth, was not an absolute blanket requirement and that the Director of the

Department had discretion in this regard. This was good administrative practice.

The Ombudsman was also pleased to note that as a result of his request regarding informa-
tion on any other allowance or benefit the Complainant could apply for, the Department
had acted in a proactive manner informing the Complainant of the possibility of his apply-
ing for two additional discretionary allowances, namely the “Long Term Allowance” and
the “Extra Nourishment Allowance”, both of which the Complainant had applied for, been

granted, and been in receipt of since 11 October 2007.

The only further comment the Ombudsman wished to make was that the value of the Long
Term and Extra Nourishment Allowances should be periodically reviewed to take account

of increases in the cost of living.
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CASE NOT SUSTAINED

CS/783

COMPLAINT AGAINST THE DEPARTMENT OF SOCIAL SECURITY FOR
THE DELAY IN PAYING THE COMPLAINANT’S OLD AGE PENSION

COMPLAINT

The complainant and his wife applied to the Department of Social Security (DSS) for
their Old Age Pension on 25 October 2006, they retired on 16 January 2007, but did not
receive their pension until 26 October 2007. This was a delay of ten months.

The complainant explained that he had worked both in Gibraltar and the United Kingdom
(UK) before reaching retirement age and therefore applied for his Old Age Pension to

both countries.

In March 2007 he received his first payment from his UK Old Age Pension. He was con-
cerned of the delay in receiving his Gibraltar pension so from February 2007 to October
2007 he returned to the Gibraltar DSS on at least monthly visits to try to establish what
was happening to his pension claim. In August 2007 the complainant started to keep a
record of his visits to the DSS and the advice he was given.

20™ August 2007 letters were being prepared to advise the complainant of
the amount of pension he would be paid; the letters would

arrive in one to two weeks.

5™ September 2007  the person preparing the letters was on holiday; they will

be dispatched in one to two weeks.

19" September 2007 the matter was being investigated; expect an answer in one

to two weeks.

8™ October 2007 the Office Manager was personally investigating the matter
and would telephone the complainant with the results of

the investigation.
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Frustrated in the lack of progress in obtaining his Gibraltar pension the complainant sought

the assistance of the Ombudsman.

On the advice of the Ombudsman the complainant put his complaint in writing to the DSS
on 10" October 2007

The DSS apologised for the delay in their letter of reply dated 17" October 2007. The letter
explained:

“This year has been a very hectic one in this department, especially in the pensions
section, where some major changes have taken place. Unfortunately we have sub-

)

jected some of our clients to unacceptable delays.’

The complainant’s Gibraltar Old Age Pension was paid on 26™ October 2007 including
payment of his outstanding arrears from January 2007. The Ombudsman noted the DSS
apology and that the complainant’s pension issue had now been resolved. However, given
the fact that the complainant had been without a pension for ten months and that he had
brought this matter to the attention of the DSS on a monthly basis, without apparent sub-
stantive response, the Ombudsman requested a more detailed explanation on the adminis-
trative process of the complainant’s pension.

The DSS explained that subsequent to the complainant’s application in October 2006 for
his Gibraltar Old Age Pension they despatched the relevant forms to their counterparts in
the Department for Work and Pensions in Newcastle, UK. The relevant information was
received by the Gibraltar DSS in April 2007. They confirmed that the complainant’s pen-

sion should have been paid within a couple of weeks from that date.

The DSS also explained that although they do their utmost to settle all EU related pension
claims in a timely manner, the complainant had experienced an unacceptable delay. This
had been caused by an oversight, which could only be attributed to human error.

In taking a serious view of this isolated case, the DSS explained that, not only had they
apologised in writing to the complainant but, in order to prevent a repeat occurrence and
provide a more efficient service, they had created a new pensions section which would deal
solely with pension claims from abroad. This they believed would enable them to follow up
and process more speedily those claims that require liaison with the other social security
institutions.
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CONCLUSION

The Ombudsman had every sympathy for this complainant, he had done all that he could
to compel the DSS to pay him what he was owed, even so, he was forced to go without
his Gibraltar pension for ten months, without substantive explanations. The cause had
been finally established to be “human error” and the Ombudsman was able to ascertain
that there had been no maladministration. Furthermore the DSS had already taken steps
to ensure this type of error did not repeat itself by re organising its administration so that
claims could be monitored more closely. For these reasons the Ombudsman did not sus-

tain this case.
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CASE SUSTAINED

CS/739

COMPLAINT AGAINST THE TRAFFIC COMMISSION FOR NOT KEEPING
THE COMPLAINANT UPDATED IN REGARD TO HER REQUEST FOR THE
PROVISION OF A ZEBRA CROSSING

COMPLAINT

The complainant was aggrieved because she had written to the Traffic Commission
(Commission) in May 2005, in regard to the provision of a zebra crossing along Devil’s
Tower Road, and although she had received an acknowledgement explaining that the
matter would be discussed in the next Agenda of the Commission, a year later she had
not received any update.

The complainant explained that she had written to the Commission requesting that they
install a zebra crossing in Devil’s Tower Road at the entrance to Eastern Beach. She ex-
plained in her letter that when traveling to Eastern Beach by bus pedestrians had the
choice of walking some distance to the nearest crossing (St Therese’s Church) or risk
their safety by dodging traffic at the busy junction of Devil’s Tower Road and Eastern
Beach. She therefore requested that a zebra crossing be installed closer to the bus stop.

Subsequent to an enquiry as to why the Commission had not updated the complainant for
over a year the Ombudsman was informed that they had in fact written to the complain-
ant back in November 2005, informing her that the Commission had ‘recommended that

a temporary zebra crossing be placed in the area’.
The Commission further explained that they were not sure why the crossing had not been
installed during the past 8 months; they therefore requested a report from the Technical

Services Department (TSD) for an explanation on 10 July 2006.

An additional 3 months passed without any further update from the Commission, despite

7 telephone calls from the Ombudsman to the Commission during this period.
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During the 8" phone call in early October 2006 the Ombudsman was informed by the
Commission that the statement made in their letter of November 2005 to the complain-
ant had in fact been made in error and that the temporary crossing would not be in-
stalled, the Commission assured the Ombudsman that they would inform the complain-

ant.

The communication promised by the Commission did not materialize, the Ombudsman
therefore wrote to the Commission reminding them that an explanation as to the confu-

sion of whether a crossing would be installed or not should be sent to the complainant

Subsequently the Commission wrote to the complainant, including the report from the
TSD. The report explained why a crossing near the bus stop in Devil’s Tower Road
would not be suitable; it stated that it would obstruct the line of vision for drivers turn-
ing into Devil’s Tower Road from Eastern Beach and make the crossing unsafe for pe-
destrians. A more suitable location was suggested some walking distance from the bus
stop and concern was expressed as to whether pedestrians would bother to walk to it.

The letter did not explain the Commission’s intentions in regard to this report so the
Ombudsman wrote to the Commission asking what steps would now be taken by them.

The Commission explained that the issue would be raised at their next meeting on 15
November 2006 when they intend to discuss other possible options of sighting the

crossing somewhere else in the vicinity.

Again, as updates were not forthcoming the Ombudsman contacted the Commission
who explained that another review of the area had been requested by the Commission
at their November meeting. Once again the Ombudsman reminded the Commission
that it is good administrative practice to keep the complainant regularly informed of
the progress of their request, especially as this request had been made over a year ago.
The Commission assured the Ombudsman that this would be done as soon as the min-
utes had been approved. As neither the complainant or the Ombudsman had received
any communication during the following 2 weeks the Ombudsman reminded the Com-
mission in a letter of their assurance that updates would be sent out, he also asked that
they give an indication of the timescale expected in regard to the Commission reaching
their final decision on this matter, given that the complainant had made their original
request in May 2005, some 19 months ago.
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Subsequently on the 11 December 2006 the Commission wrote to both the complain-
ant and the Ombudsman informing them that the Commission could not indicate a
timescale as they did not know when the requested survey would be finished and ta-

bled in front of the Commission.

The Ombudsman therefore contacted the TSD, who were commissioned to conduct the
survey, they informed the Ombudsman that a meeting had been held on 13 December
2006 where the issue was again discussed and a decision made. This was two days af-
ter the Commission had told the Ombudsman they could not indicate a timescale.

CONCLUSION

The Ombudsman noted the lack of good administrative practice, for what was for all
intense and purposes a very minor complaint, especially as the Ombudsman was
purely concerned with the administrative process and not the actual provision of a ze-
bra crossing. The Ombudsman observed that the administrative actions of the Commis-
sion during the 6 months of his investigation had resulted in no less than 7 examples of
possible maladministration; certainly cumulatively they indicated one of the lowest
levels of service to the people of Gibraltar by the Government Administration.

The Ombudsman sustained the complaint for the following reasons:

1. Once informed by the Ombudsman that the complainant had not received their
letter of November 2005 the Commission did not send another copy until it was
contacted by the Ombudsman

2. The Commission failed to provide updates during the following 3 months be-
tween July and October 2006, despite numerous phone calls requesting that

they do so.

3. The confusion as to whether a decision had in fact been made to install a cross-

ing at a meeting where minutes are taken and approved.

4. The Commission failed to update the complainant of their error in October
2006, without further prompting from the Ombudsman.
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5. The letter accompanying the TSD’s report did not explain the administrative
steps that would subsequently be taken to the report.

6. The Commission failed to update the complainant of the results of the 15 No-
vember 2006 meeting, without prompting from the Ombudsman.

7. When asked by the Ombudsman to outline timescale they were unable to give an
indication despite a meeting being held two days later which decided on the is-
sue. This had only come to light as a result of the Ombudsman speaking directly
with the TSD.

The Ombudsman noted that by letter dated 11 January 2007, the Commission finally
informed the complainant that her request could not be met.
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CASE NOT SUSTAINED
RECOMMENDATIONS MADE

CS763

COMPLAINT AGAINST THE DEPARTMENT OF TRANSPORT (“THE DE-
PARTMENT”) CONSEQUENT ON THE COMPLAINANT HAVING AT-
TENDED AT THE DEPARTMENT IN ORDER TO REGISTER FOR A DRIV-
ING TEST AND BEING INFORMED THAT HE WAS REQUIRED TO BE IN-
POSSESSION OF A LOCAL IDENTITY CARD IN ORDER TO BE ABLE TO
APPLY

COMPLAINT

Complaint against the Department of Transport (“the Department’) consequent on the
Complainant having attended at the Department in order to register for a driving test
and being informed that he was required to be in possession of a local Identity Card in

order to be able to apply.

Circumstances Giving Rise to the Complaint

The Complainant had lived and worked in Gibraltar for more than 2’ years during

which time he had been paying taxes and contributing towards social insurance.

He sent a fax on 4 September 2007 to the Department explaining the above and went on
to inform them that he wished to begin driving lessons and attain a driving licence but
that he had been advised by the Department that it was required by statute that he must

first have a residence 1.D. card to obtain this.

The Complainant then stated that since he was currently and would be for the foresee-
able future residing at a Government address, the Civil Status and Registration Office
would not issue him an I.D. card as he was not the registered tenant. The Complainant
added that he was however able to provide proof of address by way of his notice of
terms of engagement lodged with the Ministry of Employment, bank statements and a
letter from the tenancy holder of the flat where he lived which stated that the Complain-
ant was residing at an address in Gibraltar.
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The Complainant concluded his letter by stating that he would be grateful if the
Department could confirm via letter or e-mail that he was unable to obtain a driving
licence without an I.D. card or provide him with information as to how he could go about

obtaining a driving licence without first procuring an I.D. card.

The Department replied on 5 September 2007. In their letter the Department explained
that in order to obtain a Gibraltar issued driving licence the Complainant needed to provide
documentary evidence of his residency in Gibraltar. The letter went on to explain that
residency period was defined by the provisions of section 27 of the Traffic (Licensing and

Registration) Act, which stated inter alia:

"(Ic) his normal residence (within the meaning of section 59) is in Gibraltar or he has been
attending a school or other educational institution throughout a period of six months

immediately preceding the date on which he passes his driving test.”

The Department’s letter concluded by stating that the documentary evidence required was

either a Gibraltar issued Identity Card or Permit of Residence.

It was at this point in time that the Complainant not being happy with the answer he had
been given in relation to the requirement of having a Gibraltar Identity Card in order to be

able to apply for a driving test sought the assistance of the Ombudsman.

INVESTIGATION

The Ombudsman’s Correspondence with the Department

The Ombudsman met with the Department on 27 September 2007 and wrote to the
Department that same day presenting the Complaint, namely that when the Complainant
had attended at the Department in order to register for a driving test he had been informed

that he was required to be in possession of a local Identity Card in order to be able to

apply.

The letter went on to explain that the Complainant believed this requirement was

inconsistent with the provisions of the Traffic Act.

The Ombudsman in his letter referred to following provisions of the Traffic Act:
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Section 27(1)(c):

(c) his normal residence (within the meaning of section 59) is in Gibraltar or he has been
attending a school or other educational institution throughout a period of six months

immediately preceding the date on which he passes his driving test.

And the relevant sub-section (8) of Section 59:

(8) Subject to sub-sections (9) to (11) a person’s normal residence is, for the
purpose of this section, the place he lives at for not less than 185 days in any

calendar year because of—

(a) in the case of a person who has an occupation, occupational and personal ties;

or

(b) in the case of a person who does not have an occupation, personal ties.

The letter then explained that the Complainant was a UK national who had lived in
Gibraltar in excess of two and a half years and that in fact he did have an 1. D. Card
(actually a Civilian Registration Card) at the time that he lived at a private address in Irish
Town. That upon its expiry, the Civil Status and Registration Office would not renew the
Card as the Complainant had now moved into his fiancé’s family home which was

government owned and he was not able to register as a tenant.

The Ombudsman then referred to the following documents which he enclosed with his

letter:

1. A copy of the Complainant’s Notice of Terms of Engagement showing his address
as a Gibraltar address.

2. A copy of a letter from the lawful tenant of the flat the Complainant was living at,
attesting to the fact that the Complainant lived at that address.

3. A copy of a Housing Department duly completed Application to Include Persons on
a Tenancy.

4. A copy of the Complainant’s expired Civilian registration Card.

5. A copy of the Complainant’s passport.
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The letter then stated that the Complainant was also registered for local health services and
E111 with the Gibraltar address.

The Ombudsman went on to state that given the legal provisions in force and the
Complainant’s ability to prove that he did indeed reside in Gibraltar, it would appear that
the request for an ID card could well be ultra vires.

The Ombudsman ended his letter by asking the Department for their comments.

It however took a chaser letter to elicit an initial reply from the Department which was
received by way of letter dated 24 October 2007, over 3 weeks from the date of the
Ombudsman’s letter informing the Department of the Complaint. (This is over the time
scale considered appropriate by the Ombudsman for an Acknowledgment/Initial Reply
letter. The Ombudsman expects an acknowledgment of receipt of the complaint to be sent
within 4 days of receipt of the complaint at the very latest. With regard to an Initial Reply
letter, as was sent by the Department in the present case, the Ombudsman expects an Initial

Reply letter within 7 days of receipt of the complaint at the very latest).

[Ombudsman’s General Note for Departmental Guidance.

The Ombudsman expects an acknowledgment of receipt of the complaint to be sent within 4
days of receipt of the complaint at the very latest.

With regard to an Initial Reply letter, the Ombudsman expects this to issue within 7 days
of receipt of the complaint at the very latest.

A substantive reply to the Ombudsman’s letter informing the Department of the Complaint,
is expected from the Department by no later than 2 to 3 weeks from the date of his letter.

Should the Department for any reason be unable to provide a substantive reply within 3
weeks, a suitable holding letter should issue from the Department to the Office of the
Ombudsman explaining why the 3 week time frame cannot be adhered to and confirming
when the Department will be in a position to forward a substantive reply.] In their letter
dated 24 October 2007 the Department explained that they had sought the advice of the
Attorney General in order to clarify this issue, which advice they had recently received.
They added that this advice was now being considered and further consultations at intra-

departmental level would have to take place given that the Department was considering a
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matter of policy. A definitive reply would issue immediately a final decision had been
taken.

The Department sent their substantive reply on 30 October 2007. In their letter the
Department confirmed that they had now had the opportunity to discuss the matter with
the Chief Secretary. The Department explained that they had a duty to ensure that all
driving licences issued did so in accordance with the requirements of Gibraltar legislation
and the corresponding EEC Directives on this matter. In this regard it would not change
its departmental policy of requiring a Gibraltar Identity Card in order to apply for a
Gibraltar Driving Licence.

The Department however added that notwithstanding this policy and in particular cases
where after exhaustive inquiries an applicant proved to the satisfaction of the Licensing
Authority that although he was not in possession of a Gibraltar Identity Card he still had
the right to reside in Gibraltar, the Department would apply an administrative waiver for

that particular applicant.

The letter concluded by stating that in the case of the Complainant the Department was
satisfied that there was abundant evidence that he resided in Gibraltar and was therefore a
genuine case and that the Department would entertain his application for a driving test
forthwith.

The Ombudsman replied to the letters from the Department dated 24 and 30 October 2007
by way of letter dated 7 November 2007, referring to the Department’s statement that
departmental policy required a Gibraltar Identity Card in order to apply for a Gibraltar
Driving Licence in accordance with the requirements of our legislation and corresponding
EEC Directives on this matter. The Ombudsman went on to request that the Department
direct him to where in Gibraltar legislation and in corresponding EEC Directives there was
a requirement for a Gibraltar Identity Card as the only means of proof of a person’s
normal residence in Gibraltar, in order to apply for a Gibraltar Driving Licence.

The Ombudsman’s letter concluded by stating that whilst for the present not requesting a
copy of the advice the Department received from the Attorney-General’s Chambers, the
Ombudsman required confirmation as to whether the above stated departmental policy

was in consonance or alternatively at variance with the said advice.
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On the 8 November 2007 the Department replied to the Ombudsman’s letter dated 7
November 2007.

The Department explained that Section 27 (c) of the Traffic Act required an applicant to
have his normal residence in Gibraltar and that Article 7 of EU directive 91/439 required an
applicant to have normal residence in the Member State issuing the licence. That it was
therefore quite clear that applicants needed to provide evidence of their place of residence
to the competent authorities by presenting either their Gibraltar Identity Card or in
particular cases where the applicant was not in possession of a Gibraltar Identity Card
evidence that an applicant had a right to reside in Gibraltar. That the position was not that
they would only entertain an application if the applicant was in possession of a Gibraltar
Identity Card. However Departmental policy would continue in the first instance to require

a Gibraltar Identity Card to any applicant applying for a Gibraltar Driving Licence.

The Department went on to confirm that the advice received from the Attorney General’s
Chambers was that in addition to the Gibraltar Identity Card any other valid document that

proved his place of residence was in Gibraltar.

The Department then requested the Ombudsman’s advice as to what valid documents the

Department should accept as proof of permanent residence in Gibraltar bearing in mind the

following:

1. A Health Card would only be issued to a person who at the time of application had a
valid Gibraltar Identity Card.

2. A Bank Account could even be obtained using a UK address.

3. That even though a Contract of Employment may specify a residential address in

Gibraltar, the employment services did not require proof of residence to issue the
contract.
4. A sworn affidavit from a partner that a person resided in Gibraltar opened the
floodgates for “Licence Tourism".
5. A leasing contract could easily be obtained even if the person did not reside there at
all.
With (5) above a person could obtain a utilities bill.

.O\

Therefore the above documents could not be used as proof of normal residence without a
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valid Gibraltar Identity Card.

The Department concluded their letter by informing the Ombudsman that they were
available to meet with him should he wish to discuss these issues.
The Ombudsman’s Meeting with the Department

Consequent on the Department’s statement that they were available to meet with him
should he wish to discuss the issues, a meeting was held at the Office of the Ombudsman
on 20 November 2007 when the Department met with the Ombudsman and matters were

discussed.

The Ombudsman followed this meeting up with a letter dated 27 November 2007 which
referred to the meeting and went on to record the fact that the Department’s policy was
governed by section 27(1)(c) of the Traffic Act which required an applicant to have his
normal residence in Gibraltar, as well as Article 7 of EU directive 91/439 which required
an applicant to have normal residence in the Member State issuing the licence.
Additionally the Ombudsman noted that Departmental Policy was that applicants would in
the first instance be required to present their Gibraltar Identity Card as evidence of their
place of residence but that this requirement was not totally exclusive and that in the
absence of a Gibraltar Identity Card, other appropriate evidence of the right to reside in

Gibraltar would be accepted.

The Ombudsman went on to inform the Department that he could not advise the
Department as to acceptable documents proving residence in Gibraltar, since as an
investigative body this matter fell completely outside the remit of the Office of the
Ombudsman. In this regard the Ombudsman however noted and referred the Department to
the advice they had received from their legal advisers, the Attorney-General’s Chambers
who had advised the Department that in addition to the Gibraltar Identity Card any other
valid document that proved an applicant’s place of residence was in Gibraltar was

acceptable.

The Ombudsman concluded his letter by stating that he remained strongly of the view that
appropriate information should be made available by the Department to applicants orally
on enquiry and also by way of a notice, to the effect that in the absence of the preferred
Gibraltar Identity Card due consideration would be given by the Department to any other

appropriate evidence an applicant can produce.
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CONCLUSION

From the above investigation the Ombudsman concluded that there had been no
maladministration, since the Department’s Policy that applicants would in the first instance
be required to present their Gibraltar Identity Card as evidence of their place of residence,
was supported by applicable legislation namely section 27(1)(c) of the Traffic Act as well
as Article 7 of EU directive 91/439.

Additionally, the Ombudsman noted that the above stated Policy was not totally exclusive
and that in the absence of a Gibraltar Identity Card, other appropriate evidence of residence

in Gibraltar would be accepted. This was good administrative practice.

RECOMMENDATION

That the Department make available to applicants wanting to take a driving test,
information by way of an appropriate notice and also orally on enquiry to the effect that in
the absence of the preferred Gibraltar Identity Card due consideration would be given by
the Department to any other appropriate evidence of residence in Gibraltar an applicant

could produce.

CASE SUSTAINED
RECOMMENDATION MADE

CS/767

COMPLAINT AGAINST THE DEPARTMENT OF TRANSPORT FOR SENDING
A MISLEADING LETTER REQUESTING PAYMENT OF A FINE THAT HAD
ALREADY BEEN PAID

COMPLAINT

The complainants were aggrieved that they had been sent letters from the Department of
Transport (the Department) asking for payment of a parking fine that had already been paid

to the Magistrates Court (the Court) some three months earlier.
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The complainants made enquiries to the Court to verify they had a record of their payment,
who referred them to the Department. They were told by the Department that if payment

had been made they should ignore the letter requesting payment.
INVESTIGATION

Due to the quantity of complaints received by the Ombudsman he initially made informal
enquiries into the reasons why the complainants had received demands for payment when

the parking fines had already been paid.

On discussing the issue with the General Manager of the Department the Ombudsman
became aware of the depth of the administrative problem over a considerable period of time
regarding processing parking fines. He therefore decided to open a formal investigation and
wrote to both the Department and the Royal Gibraltar Police (RGP) for their assistance.
Further facts were established with the assistance of the Court.

The investigation established that the administrative process for parking tickets that have
not been paid and would subsequently be summonsed for payment had a serious backlog of

a year.

The backlog was of parking offences committed between the months of March 2006 to

January 2007, none of which had been issued summonses by the Court.

The Department explained that it was in order to stop the backlog getting worse that they
had decided to send everyone that had been issued with a parking ticket in February 2007 a
letter prompting payment, whether they had paid the fine or not. Although they would
normally check with the Court if payment had been made before sending the letter, they did
not have the resources to do so, and in order to prevent continuation of the backlog they

decided to send the letters without checking for payment.

The letters stated:

‘It appears from our records that the fixed penalty has not to date been
paid. As you are aware a period of fourteen days is allowed for the
payment of the amount due. This period has now expired, however a

further period of fourteen days will now be allowed to elapse before
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proceedings are instituted in the Magistrates’ Court. Should the penalty be
settled before this second period has expired no further action will be

taken in respect of this offence.’
The letter concluded with:

‘We apologise for any inconvenience should this matter have already been
settled.’

The Department explained that this was a standard letter that had not been amended to
account for the unique circumstances. The Ombudsman highlighted how the letter was
misleading in that it stated that the records had been checked prior to sending and it offered
a further two weeks to pay, which if taken up would require no further action in respect of
the offence. The recipients had paid some three months prior to the date of the letter, would
therefore not be making a further payment and would understandably be concerned that
further action could be taken against them.

Indeed the Court explained to the Ombudsman that they had been inundated with enquiries
regarding confirmation of payment of parking fines, which had caused serious issues for the
Court’s administration; the RGP also explained that they had been similarly inundated.

The Department explained that it regretted the adverse effect of the letter and that it was not
their intention to cause distress to those that had paid, but had been intended to give those

that had not paid an opportunity to do so before a summons was issued.

Administrative procedure for processing parking tickets

Parking tickets are issued by the RGP and Traffic Wardens (approximately 4,500 per
month), a page of the docket is left on the offending vehicle and the remainder is collated at
the Department. The parking ticket is a Fixed Penalty Notice, allowing payment of £15

direct to the Court and avoiding a court hearing.
After two or three weeks an officer from the Department manually checks whether the
notice has been paid at the Court. Payments in the Court are recorded in a ledger that lists

each Fixed Penalty Notice number and an entry against the number is made on payment.

All Fixed Penalty Notices that have not been paid after three weeks are sent a letter by the

Department extending the period of payment a further two weeks before a summons is
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issued for non payment.

It is worth noting that this letter and the extension of a further two weeks to pay is not a
legal requirement, in fact the Department explained that the letter was introduced in order
to assist people who either were not aware they had been issued a parking ticket or had

forgotten to make payment and reduce the need for a court appearance.

After the extended two weeks has expired (approximately six weeks after the offence) the
Department returns to the Court to check again for payment, if payment has still not been

made the Department prepare a summons.

On preparing the summonses a court date must be assigned to each summons. There are 99
individual court dates (slots) available per week for summonses that are related to parking
offences, split between Monday, Wednesday and Friday. The Department must assign the

summons the next available date for the offence to be heard.

The summons is then sent to the RGP Criminal Justice Unit for checking and signature and
passed to the Court usually within 24 hours.
The RGP submit the summons to the Court for it to be laid before the Magistrate before

being served on the registered owner of the vehicle.
There is a legal requirement for the summons to be laid within six months of the offence
and the Clerk of the Court requires the summons to be submitted to him six weeks prior to

the expiry of the six month period, in order to have time to administrate the summons.

Events affecting the process

On 11 July 2006 the Magistrate received summonses for offences committed in January
2006 (just within the six months). However, the next available court date assigned to the
summons was for February 2007, the Magistrate would not authorise the summonses
because he deemed the gap between the offence and the court hearing to be too far apart
(i.e. one year), as was the date of the summonses issued and the hearing date (seven

months).

The summonses were returned to the RGP Criminal Justice Unit. For some time after, no
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further summonses were able to be laid before the Magistrate as they too would have had

similar time spans between offence, issue and hearing.

During the months of August 2006 to October 2006 the Department continued to prepare
summonses for court dates between March 2007 and December 2007, a total of around

3,900 summonses were prepared but not laid or issued.

During November 2006 and January 2007 the Department did not process any fixed penalty
notices i.e. they did not send the letter extending time to pay by two weeks or prepare any

Summeonscs.

The Department explained that they did not have the staffing resources to conduct the
necessary checks for payment at the Court; they were therefore unable to send letters or

summonses.
In May 2007 a decision was made in the Department to send the letter extending payment
by two weeks without checking if payment had been made, for offences committed in

February 2007; resulting in the complaint prompting this investigation.

Summary of issue

The failure of the administrative process regarding Fixed Penalty Notices for unpaid
parking fines had resulted in no enforcement action being taken in the Courts from 14
March 2007 to 1 August 2007; this was a loss of approximately 1,881 hearings (99 per
week for 19 weeks).

Parking offences committed after February 2006 and before February 2007 (a year) had not
been enforced in the Court. The Ombudsman was not able to establish how many people
had got away with not paying their parking fine during that year as the information was not

accessible from either the Court or the Department.

The Department explained that it was the shortage of hearing dates that was the main cause
of the backlog, the facts outlined above seems to support this explanation. However, any
delay in the administrative process that results in missing the available court dates, would
have a direct affect in being able to process all summonses. There is no margin available to

catch up with missing court dates.

PAGE 188



CONCLUSION

The investigation into this complaint had uncovered significant flaws in the administrative
process of Fixed Penalty Notices for unpaid parking fines that went beyond the misleading
letter sent by the Department. The Ombudsman considered the question, who was responsible
for this process? The Department had been tasked with a significant proportion of the
administration process which they had clearly failed to administer during 2006 and 2007; the

RGP also played a significant role in the process as they laid the summonses before the court.

The Ombudsman was aware that administration processes are not immune to breakdowns,
they can and indeed do breakdown for various reasons in very well established and efficient
administrations, this in itself is not necessarily maladministration, it is the action taken when
breakdowns occur that displays the measure of a good administration, e.g. how quick is the

breakdown identified and corrected.

The Ombudsman noted that there had been a catalogue of events that should have prompted
both the Department and the RGP to take action to correct the situation, their failure to act
promptly and effectively had resulted in there being a year’s worth of unpaid parking offences
that had not been enforced in the courts. This was not only an affront to the law abiding
citizens that had paid their parking tickets on time and hence without the need for
enforcement in the courts but it was also a significant loss of income to the Treasury. This, the
Ombudsman explained, was maladministration and prompted both the Department and the

RGP to establish a permanent remedy to this issue.

The Ombudsman also sustained the complaint against the Department for sending a
misleading letter to the complainants; it had been within the Department’s resources to
remove the misleading sentence ‘It appears from our records that the fixed penalty has not to
date been paid’ and replacing it with °‘If the fixed penalty has not been paid’. The
Ombudsman did not agree with the Department that the apology at the base of the letter
removed all responsibility from them to communicate accurately to the public; it was in fact

maladministration to mislead in this way.

RECOMMENDATION

The RGP and the Department ensure a permanent solution to the enforcement of unpaid Fixed

Penalty Notices is implemented before a backlog builds up again.
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