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Care Agency



NO CLASSIFICATION GIVEN

CS/1052

Complaint against the Care Agency for taking too long in assessing her application for
the provision of Social Services assistance to her son who was a quadriplegic and
severely disabled

Complaint

The Complainant complained that in January 2013 she approached Her Majesty’s
Government of Gibraltar’s Care Agency (“the Agency”), with a request for them to assist her
in relocating her severely disabled son (“Son”) to Gibraltar from Spain, (where he received
specialist care and attended a day centre). By the time of filing her complaint with the
Ombudsman in October 2013, the Complainant had still not received a definitive reply from
the Agency as to whether or not her Son was entitled to the assistance being sought.

Background [Ombudsman Note: the background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging the
Complaint with the Ombudsman].

The Complainant explained to the Ombudsman that she was perfectly aware that the request
made to the Agency was a complex one, given that her Son was  required (and in fact was
receiving) constant support and a multi-disciplinary resident medical team working round
the clock, in order to care for him and support his life. It was further explained to the
Ombudsman that subsequent to the Complainant’s initial request in January 2013, various
meetings were held with the Agency and a detailed report prepared by a social worker
(which the Ombudsman had not seen), was compiled.

According to the Complainant, the decision making process in respect of the social
assistance requested was cut short when doubts were raised by the Agency as to her Son’s
“entitlements” in Gibraltar. The “entitlements” issue arose as a result of the Son having been
awarded a substantial amount of financial com pensation in the Supreme Court of Gibraltar
for damages and negligence, twelve years ago.

The Complainant’s lawyer was adamant that there existed no reason why he should not be
treated as any other disabled member of our local community and that his rights to social
assistance should continue to apply as they would to any other disabled Gibraltarian,
irrespective of the amount awarded by the court. This entitlement, according to the
Complainant’s counsel, was even more poignant given that the Court had described the
Son’s injuries as being “of maximum severity”.

The Ombudsman was informed that the Agency requested a legal opinion for clarification of
the Son’s entitlement to social assistance from Her Majesty’s Attorney General’s Chambers
in or around June/July 2014. To date, no information has been forthcoming and the issue of
eligibility has not been addressed or resolved.
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To the Complainant’s mind, the investigation is a straightforward one. It is, according to her,
a simple question of reviewing the conditions of the Court Order granting the award of
damages, thereby determining whether there was any clause or proviso contained therein
which stated that her Son was, from the date of the Order, no longer entitled to receive care
under the Social Services umbrella.  The Complainant’s further view is that the care and
interest shown by the Agency’s staff towards her Son is being significantly hampered by the
delay in the legal advice being issued and the Agency making their position known.

Investigation

It was of significance to note that the basis of the Ombudsman’s investigation centred solely
on the issue of the Agency’s delay in replying to the Complainant  (i.e, on the potential
administrative failing and not on the merits of the decision). This was duly explained to the
Complainant from the outset, which explanation, was accepted.

Pursuant to making preliminary enquiries, the Ombudsman formally presented the Complaint
to the Agency on the 18th November 2013, setting out the grievance and requesting their
comments.

Approximately one month later, a reply was received apologising for the delay and informing
the Ombudsman that in the intervening period from the date of the Ombudsman’s letter to the
Agency’s reply, the Complainant had been invited and attended a meeting at the Agency with
the relevant Minister. The letter stated that in effect, the matter was being dealt with and that
the Complainant had been made aware that consideration was being given to her request. The
letter further confirmed that it was “hoped that a decision on how the matter was to progress
would be made shortly” and that a subsequent decision wold be made and communicated to
the Complainant.

Given the nature of the Agency’s reply, the Ombudsman afforded them what he considered to
be a reasonable time for matters to take their course. Since no further communication ensued,
the Ombudsman again wrote to the Agency towards the end of February 2014. He requested
information as to whether they were in a position to provide a comprehensive written reply to
the Complainant addressing the eligibility or otherwise of her Son to social services in
Gibraltar. No reply was received. Further reminders were issued by the Ombudsman in March
and April 2014.

A reply was finally received at the beginning of June 2014. Apologies were offered for the
substantial delay in reverting to the Ombudsman. It was explained that the Agency had been
overly optimistic and had expected to have provided a definitive reply at an earlier date.
Unfortunately, that had not materialised. The letter stated that due to the complex nature of
the subject matter, the process of consideration in determining entitlement to social services
was still ongoing. According to the Agency, there existed numerous implications and
conflicting provisions and as a result, Her Majesty’s Government of Gibraltar was still not in
a position to conclude the matter. The letter finalised by stating that the process (which at the
date of drafting this report was still ongoing), had been explained to the Complainant on a
number of occasions.
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Conclusions

Given the intricate and unique nature of this complaint, the Ombudsman was unable to reach a
firm view as to whether the delay in reverting to the Complainant was reasonable or otherwise.
It was clear to the Ombudsman however, based upon the evidence he had seen, that legal
advice had been sought and that due consideration was being given to matters in order to allow
the Agency to thereafter make an informed decision on the application for assistance and
provide the Complainant with their substantive rationale on which that decision may be based.
Nonetheless, the Ombudsman was eager for the matter to be closed given the sensitivities
involved and most importantly the medical and social needs of the Complainant’s Son.

Classification

None given.
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Case Sustained

CS/1029

Complaint against the Ministry of the Environment (“MfE”) regarding the siting of the
litter containers on Line Wall Road

Complaint

The Complainant was aggrieved because twelve litter bins located opposite his home posed a
health hazard and had proven to be a continuous nuisance.

Background [Ombudsman Note: The background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging the
Complaint with the Ombudsman]

The Complainant explained that since he moved into his property with his family in August
2004, he had verbally drawn to the attention of numerous official bodies like the Royal
Gibraltar Police (“RGP”), Cleansing Section, and the Traffic Section, the environmental and
health issues they had to endure because of the proximity of the bins to their home.  By way
of letter sent to the Ministry for the Environment (“MfE”) on the 8th January 2007, the
Complainant outlined in detail, the issues he and his wife were faced with which included the
filth, stench and cockroaches emanating from the rotting rubbish deposited in uncovered bins
[Note: The MfE highlighted that the use of the word rotting might imply that rubbish was left
in the bins to rot and that was not the case as there were refuse collections practically on a
daily basis.  The Complainant stated that the bins were rarely flushed and that as a result,
refuse stuck to the bottom of the bins did rot]. The Complainant explained that the stench
could be overwhelming, especially during the summer months and during collection times,
when the bad odours rose to his house. The Complainant stated that the Cleansing Section
had in the past informed him that the sole purpose of the refuse area was residential; however
the Complainant highlighted that in reality, catering size canisters of used oil, empty bottles
and food were disposed of in those bins, by restaurants and bars in the area. The Complainant
alleged that the bins contravened a number of environmental, traffic and health and safety
regulations [Note: In the course of the Ombudsman’s investigation, this allegation was
refuted by the MfE who stated they had never received summonses from the RGP nor
Improvement or Prohibition Notices from the Health and Safety Inspectorate).

The second major issue the Complainant addressed in his letter was a motorcycle parking bay
directly beneath his home. He explained that because oil and other liquids deposited in the
refuse area (directly above the motorcycle bay) dripped down to the parking bay, drivers
parked their vehicles away from the wall and closer to the Complainant’s front door, at times
blocking access to his property and posing safety concerns should a fire involving one of the
motorcycles break out. The Complainant claimed he had on a number of occasions put his
concerns to the RGP and Cleansing Section but minor action taken by those organisations had
only led to a temporary solution.
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The Complainant suggested a number of options to resolve the situation:

 Relocation of the bins to a different area and enclosure of the new bin area;

 Relocation of the motorcycle parking bay to the area currently occupied by the bins.

The Complainant received a holding letter in January 2007 but a substantial reply was not
received until May 2007. The delay was put down to the Chief Technical Officer (“CTO”)
(under the MfE) wanting to better acquaint himself with the various issued raised by the
Complainant. The CTO stated that whilst the current location of the bins was not ideal, the
site was considered to be more suitable than the previous location. He explained that possible
resiting of the bins elsewhere had been discussed, however alternative locations considered
were deemed to be less suited than the current location. Therefore, although the situation was
still under review he was unable to advise the Complainant with any degree of certainty as to
whether the bins would be re-located. Regarding the motorcycle parking bay, the CTO
explained that was not within the remit of his department and pointed him to the Ministry for
Trade, Industry, Employment and Communication.

The Complainant wrote to the CTO and expressed his disappointment at the lack of direct
responses received in regards to the issues raised in his original letter. On the relocation of the
bins to the present position, the Complainant stated that the bins were moved at the request of
the restaurant nearest to his home possibly because of health and safety concerns, with little
regard to the impact the move was to have upon the area in general. He wanted direct,
informed and transparent answers to his health and safety concerns. He also requested a list of
the alternative locations identified and the reasons for which they were found to be unsuitable.
The Complainant again offered a number of interim improvements which could alleviate
some of the issues whilst the review took place:

 Reduction in the number of bins;
 Bins restricted for household rubbish only;
 Collection services for bars, shops, restaurants;
 Covering the bins with lids or placing them within a purpose built structure.

At the Complainant’s request, a meeting was held on the 17th July 2007 which the CTO, the
Principal Secretary of the Department of the Environment and the Cleansing Superintendent
attended. According to the Complainant, he made a number of suggestions which he believed
would reduce, during the interim period prior to the bins being moved, the negative impact
resulted from said bins. At that meeting the Complainant also proposed that the area should be
flushed down once a week. The Complainant’s proposals were studied and the CTO reverted
to him in November 2007. The relocation of the bins to a different area had received
objections because it would mean that the problem would be shifted from one place to
another. The aim was therefore to find an acceptable solution. Regarding the weekly flushing
of the area, the CTO advised that the matter was left entirely to the discretion of the Cleansing
Superintendent to assess and review as he may consider necessary and the CTO would seek
further information and revert with the Cleansing Superintendent’s assessment and decision.
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Two further meetings took place, in the winter of 2008 and in January 2009, between the
Complainant, MfE, and the Cleansing Superintendent. The meetings were held in order to
discuss potential solutions to the various problems faced by the Complainant. However, the
Complainant stated that nothing came from either of those meetings. The Complainant stated
that in February 2009, the bin complement was increased by three more bins, bringing the
total number of bins to twelve; a decision according to the Complainant taken by the MfE
who was being faced with industrial action from refuse collectors. The situation now having
worsened, the Complainant again approached the MfE but nothing was achieved. In his quest
for a solution, the Complainant found that when the bins were moved from their previous
location, the pertinent notice did not appear in the Gibraltar Gazette and concluded therefore
that the bins present location was unlawful. When he informed the MfE of his findings, the
Complainant claims to have been told that the relevant Gibraltar Gazette Notice would be
amended accordingly to be compliant.

In late August 2010 the Complainant made an official verbal complaint to the Environmental
Agency (“Agency”). The Agency was reluctant to take the complaint but did so after the
Complainant suggested that he was just making sure that all avenues had been explored in
seeking a solution to the problem before he took legal action.

In the winter of 2010, the Complainant’s daughter and her family moved into a flat on the first
floor of the Complainant’s property. The Complainant explained that during the winter
months his daughter kept the windows closed, however in the summer months the obnoxious
smells coming through the window made living conditions unbearable.

Investigation

The Complainant initially met the Ombudsman in May 2011 to discuss his grievance but
shortly after, the Complainant was given assurances by the then Minister for the Environment
that the matter would be resolved. By December 2012 the status quo remained. Despite the
assurances, nothing changed regarding the relocation of the bins. There was a change of
administration in December 2011 and given that there had been no progress to resolve the
grievance, in December 2012 the Complainant lodged his Complaint with the Ombudsman.
The Ombudsman met the new Minister for the Environment (“Minister”) to discuss the
Complaint and referred him to Gazette Notice (1990-31 Litter (Proper Container) Notice
1995) which specified streets, places and sites for proper containers for the disposal of litter.
The notice stated the bins should be sited “...area near steps (“Steps”) leading from “A” to
“B” (an area adjacent to the Complainant’s home) and not their present location. The Minister
noted the Ombudsman’s assessment of the Gazette Notice (1990-31 Litter (Proper Container)
Notice 1995) and agreed that the bins should be moved away from their present location and
relocated to the designated site.  It was agreed that no further action should be taken for a
period of six months given that there was an ongoing programme to build bin enclosures.
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The agreed period expired and no changes having materialised, the Ombudsman contacted the
Minister by way of letter for an update and made enquiries with the MfE. The MfE’s reply to
the Ombudsman advised that as a result of meetings between the MfE and a firm of architects,
proposals had been made to re-site the shelters as near to the designated location as possible.
Designs were being prepared and would be submitted to the Development and Planning
Commission for approval.  Said designs were expected to be submitted by November 2013.
The MfE expressed their desire to expedite matters as much as possible but stated that many
of the processes involved were outside their remit or control.

On the matter of the relocation of the bins, the MfE’s stance was that the bins had not been
moved from their original designated location and that what had happened was that the bin
complement had been increased.  The MfE’s view was that it was not necessary to Gazette the
relocation of the bins.  Contrary to the MfE’s information, the 2007 copy of a letter presented
by the Complainant from the CTO clearly states that the bins were moved from their original
location.

In order to familiarise himself with the area in which the bins were located, the Ombudsman
carried out a site visit.  To establish the proximity of the bins to the Steps (as designated in the
Gazette Notice), the Ombudsman measured the length of the area in question.  From the Steps
to the corner of the ramp the length was approximately 44.5metres.  Measuring from the
corner of the ramp towards the Steps there was a distance of around 8.6metres followed by
the row of bins which measured 11.6metres, making a total of just over 20metres.  There is
therefore a distance of approximately 24metres (covered mainly by a motorcycle parking area
and a loading and unloading bay) from the Steps, to the point where the bin area starts.  Given
the foregoing, it is impossible for the MfE to present a sustainable argument that the bins are
located near the Steps.  In contrast, a low rise wall approximately 2 metres away from the
Steps which runs a length of 11.5 metres was pointed out by the Complainant, as having been
built in the bin designated area, for the purpose of preventing rubbish from dropping to the
area below when persons deposited litter in the bins.

Regarding the Complainant’s proposal for bins with lids to be provided, the MfE advised that
those had been provided in the past but had resulted in more wastage being deposited outside
the bins, as persons tried to avoid touching the bin lids when depositing their waste.  Those
were removed by the MfE and again replaced by open bins.

The MfE highlighted that they had since 2010 actively explored a solution to the
Complainant’s grievance; finally, in July 2013 a location was identified and the request for
design proposals made to a firm of architects.

Conclusion

Despite the MfE’s stance that the bins were not moved but the complement increased, a letter
dated May 2007 from the CTO (under the MfE) to the Complainant, states that the bins were
relocated.  In order to have accurately responded to the Ombudsman’s enquiries, the MfE
should have checked their records to ascertain the facts.  Clearly this was not done in this case
as the MfE maintained that the bins had never been moved, contrary to the CTO’s letter.
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The MfE failed in not having issued a notice of relocation in the Gibraltar Gazette before
resiting the bins and the Ombudsman thereby sustains this Complaint of maladministration.

The CTO does not provide in his letter the reason/s for the relocation but based on the
Complainant’s current afflictions it can only be assumed that the party directly affected by the
designated location of the bins would have been the restaurant which must have been affected
by the same issues experienced by the Complainant. In having moved the bins, the MfE
shifted the problem from one party to another.

Since having moved into the property in 2004, i.e. nine years ago, the Complainant and his
family have continuously suffered the consequences of the MfE’s action. The fact of the
matter is that despite the Complainant having persevered, written and met with relevant
entities throughout the years to find a solution, to date the problem remains despite the latest
assurances from the MfE.  All that has materialised in those years is that the bin complement
has been increased, thereby adding to the Complainant’s grievance.

On the matter of removing the bins with lids which were meant to alleviate the problem until
a permanent solution was found, the Ombudsman is critical of the MfE’s action. The MfE
should have persevered with the provision of bins with lids and carried out an awareness
campaign aimed primarily at users of that specific bin area on how they should appropriately
dispose of rubbish inside the bins, ensuring that the lids were closed once the rubbish was
disposed of, and further informing the public that failure to comply would result in a penalty
being issued.

Classification

Sustained

Recommendation

The Ombudsman refrained from recommending any action on this matter given that the MfE
was actively pursuing a solution and the submission of designs for bin enclosures for the bin
relocation was imminent.  He therefore decided not to issue any recommendations at this
stage and await developments, which should happen within a reasonable timeframe. However,
if no works are forthcoming the Ombudsman will revisit this complaint.
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Case Sustained

CS/1028

Complaint against the Ministry for Housing (“MFH”) in respect of delay, due to the fact
that the Complainant had been allegedly complaining about anti-social neighbours since
1996 and had been requesting a suitable re-allocation since that date

Complaint

The Complainant and his family were Government tenants at 15/1 Willis’s Road Gibraltar
(“the Flat”). Since 1996, he had allegedly made numerous complaints to MFH for a re-
allocation as a result of his neighbours’ anti-social behaviour. Despite the repeated requests, a
suitable offer of accommodation had not been forthcoming.

Background

The Complainant complained that he was unable to spend time at the Flat due to his upstairs
neighbours constantly making noise and making his life “unbearable”. The Complainant
stated that the Flat was an old flat with wooden walls and partitions and that he could hear
everything from the flat above. He claimed that he had been requesting a re-allocation since
1996. The Ombudsman examined letters that the Complainant had sent MFH in 2007, where
the Complainant repeatedly complained about excessive noise emanating from his
neighbour’s flat. The Complainant described the state of affairs as “intolerable”. The situation
was affecting his family life and their well-being.

In 2009, he was finally allocated a property at Moorish Castle Estate. Unfortunately despite
the re-allocation, that flat was also unsuitable. One month after having moved his family into
the property and despite having conducted  significant remedial works on it, the Complainant
felt obliged to vacate and return it to MFH. Throughout 2010 and 2011, the Complainant sent
further letters to MFH complaining about his neighbours which he described amongst other
things as “inconsiderate.” According to the Complainant, the whole situation had become
“precariously volatile” and his health continued to suffer as a result.

In September 2010, the Complainant had made a specific request for a property at “Stanley
Building’s” which he had identified as suitable for his family. As a consequence of delay and
non-allocation, the Complainant filed his complaint with the Office of the Ombudsman in
June 2011.

Pursuant to an investigation, a classification of “not sustained” was held by the Ombudsman
in January 2012. The Ombudsman noted that a property had in fact been allocated (the
Moorish Castle Estate flat), despite it having been handed back by the Complainant due to
anti-social issues. The Ombudsman also concluded that bearing in mind the Complainants
preferred address at Stanley Buildings, he found that it was not unusual that there would be
delay in providing the Complainant with a reallocation in that area, due its popularity with
actual and prospective tenants alike. Given the above, the Ombudsman opined at that stage,
that the complaint of delay against the MFH was not satisfied in the Complainants favour.
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Consequently, as a result of continued delays and of the Complainant allegedly being unable
to tolerate the behaviour of his anti-social neighbours, he returned to the Office of the
Ombudsman in July 2012 seeking further assistance. The Ombudsman advised the
Complainant to write to MFH setting out his grievance and that he should seek the
Ombudsman’s assistance in the absence of a reply. It appears that the suggested letter was not
sent although the Complainant would regularly attend MFH offices to air his complaint albeit
with no success.

Investigation

The Ombudsman sent email correspondence and held telephone conversations and meetings
with MFH in relation to the Complaint.

The Complainant had identified another suitable property for his family to occupy and made
this known to both the Ombudsman and MFH. MFH accepted the Complainant’s request.
They explained however that the tenant in the flat that the Complainant had identified
(“Tenant 1”) was going to be made an offer of alternative accommodation but that said offer
could not be made until the existing tenant of the flat to be offered (“Tenant 2”) vacated. Until
this procedure was completed, the flat that the Complainant had identified for himself could
not be offered to him. The Ombudsman and the Complainant were in constant communication
with MFH enquiring as to when Tenant 2 would move out. The replies received were that
Tenant 2 had been granted numerous extensions to move out and that until she did so, the
respective offers to Tenant 1 and the Complainant could not be made.

In the interim, the Complainant learnt that the flat to be offered to Tenant 1 was located in
Glacis Estate. According to the Complainant, Tenant 1 had previously advised MFH that he
would not consider an offer of accommodation if the flat was located in either Glacis or
Laguna housing estates. When this was brought to the attention of MFH by the Ombudsman,
the reply received was that although the property to be offered was in fact at Glacis, Tenant 1
had already been advised of this and appeared to be positive as to the prospect. A further few
weeks transpired and Tenant 2 vacated the property. When the offer was made to Tenant 1, he
rejected the offer as the Complainant had (for some time) anticipated he would. The result of
the rejection was that the Complainant would now have to wait for Tenant 1 to be made
another suitable offer of accommodation. When the Ombudsman enquired as to when that
would materialise, MFH responded by stating that it would occur whenever an adequate
property was identified and Tenant 1 was at the top of the waiting list. Understandably, the
Complainant was dismayed and frustrated with the state of affairs.

Conclusions

The Ombudsman was mindful of the fact that MFH has long waiting lists of persons who are
eligible to be re-housed and that indeed there may be tenants living in more unfavourable
conditions than the Complainant.
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The Complainant had informed MFH that he was willing to surrender his tenancy over the
Flat (5RKB) for a 4RKB due to a change in family circumstances. The Ombudsman was also
aware from previous dealings with MFH that there was a particular shortage of 5RKB and
6RKB properties.

With the above in mind, coupled with the fact that the Complainant had not been made any
offer of accommodation since 2009, the Ombudsman was of the view that four years was an
excessive amount of time for the Complainant to have had to wait for a suitable offer of
accommodation, which at the time of drafting this report, had still not been forthcoming.

As an additional observation, the Ombudsman did not understand the practicality of having
offered Tenant 1 a property in a location where MFH had been previously informed that he
would not accept. This in the Ombudsman’s mind only served to cause delay and created an
expectation for the Complainant which was neither legitimate or justified.

Classification

Sustained
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Case Sustained

CS/1033

Complaint against the Ministry for Housing (‘MfH’) for the delay incurred by them in
getting remedial works done to the exterior of the building where he resides, to stop
water ingress and dampness.

Complaint

Mr Joseph Rodriguez (‘the Complainant’) complained that he had been reporting since
March 2010 to the Ministry for Housing (‘MfH’) that he had dampness and humidity in his
small government bedsitter flat and that to date he was still waiting for works to the exterior
of the building to be done.

Summary of Conclusion of Ombudsman’s Systemic Investigation - CS950

The Complainant’s case had in 2011 formed part of a systemic investigation undertaken by
the Ombudsman into complaints made by a number of Government tenants about the delay
on the part of the MfH in carrying out external repairs to the properties in which they
resided. The investigation concluded that the complaints against the MfH were sustained as
the number of Complainants waiting for external works was very worrying and they had
been pending for an excessive amount of time. The period elapsed from when the
Complainants had originally reported the problems, to date, amounted to an unreasonable
period of time to be waiting for repairs and Measured Term Contracts (“MTC”) which were
going to be awarded to private contractors to clear the backlog of external repairs had not
begun a year after that decision was made. Notwithstanding, the Ombudsman was aware
from past investigations that the lack of maintenance of numerous properties during a
prolonged period of time had inevitably contributed to further deterioration of those
properties and resulted in a backlog of repairs of which the Complainant’s case formed part
of.

The Ombudsman sustained all these complaints due to the ten year period elapsed
throughout which no permanent repairs had been carried out. Furthermore, a continued act
of maladministration precisely in the Complainant’s case as there was as yet no technical
report in place which was required for the Complainant to be temporarily rehoused nor was
there a firm date on which works would commence.

Background [Ombudsman Note: The background is mainly based on the version of
events provided by the Complainant, including supporting documentation, at the time
of lodging the Complaint with the Ombudsman].

The Complainant explained that the flat was very small and that the dampness was
affecting his health. He stated that he had had numerous visits from officials from the MfH
to ‘look at the works that needed doing’ but that no works had ever been carried out since
he first reported it on 5th March 2010. After subsequent report and MfH’s failure to redress
the problem he again reported the matter to them in November 2010 and May 2011.

CASE REPORTS

Page 19



On 19th August 2011 he was informed in writing by the Ministry for Housings Contract &
Resources Officer that the works order was included in the program of works to be
undertaken shortly by an appointed MTC but that at this present time he could not specify
exactly when the works would commence.

The Complainant had written numerous letters since 2011 and complained that he always
received the same kind or replies i.e. that he had to wait for works. He felt that this was
very unfair as whilst he waited for the remedial works to be done he was being deprived of
living a ‘normal life’ in his government flat.

Subsequent to the Ombudsman’s systemic investigation in 2011/2012 (Case 950) on
several complaints of external works and the MfH’s failure to commence the remedial
works to the flat in question, the Complainant lodged a further complaint with the
Ombudsman in January 2013 about the inordinate delay experienced. The Complainant was
aggrieved that a year had gone by since the Ombudsman completed his investigation on the
delay of external works and despite promises from the MfH that the repairs had been
included in the programme of works to be undertaken under the MTCs no commencement
date could be provided.

Investigation

In February 2013 the Ombudsman wrote to the MfH asking for an update on the pending
external works. The Ombudsman was informed that the block of flats where the
Complainant was residing suffered from condensation and slight rain ingress. The
Ministry’s Technical Division recommended a full external refurbishment which included
the re-roofing amongst other things. This was another of the many individual government
blocks of flats that required attention. The MfH highlighted that there resources were not
limitless and the amount of the historical backlog of outstanding external reports/defect was
so large that they were unable to provide a start date but the Ministry was holistically
looking into the matter of all the outstanding external reported defects.

The MfH further informed the Ombudsman that external repairs were being dealt with in
one of two ways.  In some cases, the reports would be passed to a wholly owned
Government company whose role was to tender out the works to a private contractor.  If the
works were of a high cost, the contract documents would be prepared by the Ministry for
Housing’s Technical Division or by Government approved consultants and then put out to
tender.

In August 2013 the Complainant informed the Ombudsman that the works to the flat
appeared to have finally commenced. The Ombudsman wrote to the MfH asking them for
official information about the external works that were being carried out. The Ombudsman
requested more detailed information on which company was carrying out the works and
what repairs were being undertaken. He also wanted to know if the works had already a
completion date so as to finalize his report on this investigation.
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On 28th January 2014 the Ombudsman was notified by the MfH that the works had been indeed
carried out in late August 2013 and was for the façade remedial works (including re-rendering and
painting with scaffolding) and that there were no other pending works relating to the Complainant’s
flat. The Ombudsman contacted the Complainant and he verified that the works had already been
carried out.

Conclusion

The Ombudsman was disappointed that after having carried out a systemic investigation in 2011
expressing his serious concerns over the delay experienced by several Complainants on repair works
of an external nature (Case No 950 completed in November 2011) the Complainant still had to
endure 21 months for repair works to finally commence (August 2013).

The Ombudsman was aware that after the closure of the Buildings and Works Department the
Government had implemented a policy whereby all works that were of an external nature would be
managed from No.6 Convent Place, however he was deeply concerned that although the repairs had
been included in the programme of works to be undertaken under the MTCs in 2011 no
commencement date was ever provided to the Complainant nor to the Ombudsman who at the time
was investigating the complaint. The Ombudsman was of the view that adequate planning and
resources ought to have been put in place to ensure that people who are waiting for repairs of an
external nature do not have to endure excessive delays and to minimize hardship amongst tenants
waiting for repairs of this nature that the MfH do its utmost to try and provide them with estimated
dates of commencement.

Classification

Complaint against the MfH - Sustained

The Ombudsman pointed out that the period of time from the tenant initially reporting the problem to
when it was tackled (March 2010 to August 2013 – three and a half years in total) amounts to an
unreasonable period of time to be waiting for repair works. The MfH was also unable to provide a
commencement date to the Complainant in relation to the external works, this being another of the
motives for bringing up the complaint once again to the Ombudsman.

Partly Sustained

CS/1034

Complaint against  the  Housing  Authority  (“HA”)  as  she  felt  that  (1)  her housing
application should have been backdated by 2 years (2) she should be re- allocated to
another property due to anti-social neighbours and (3) she did not understand why she
had not been categorised as a social case.

Complaint

The Complainant was aggrieved because she felt that the HA should have backdated her
application for re-allocation by two years as that was the date when she discovered that she
was not on the Government housing waiting list. It was at that time that HA had requested
that the Complainant submit an application form with the Gibraltarian stamp.
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The Complainant also complained that she had lived in her pre-war flat (“the Flat”) for twenty
three years. She was of the view that she should have been re-allocated as a matter of urgency
due to numerous factors. These included but were not limited to anti-social neighbours.

The Complainant further complained that as a result, she could not understand how the
Housing Allocation Committee (“HAC”) had not categorized her as a “Social Case”.

Background [Ombudsman Note]: The background is mainly based on the version of
events provided by the Complainant, including supporting documentation, at the time of
lodging the complaint with the Ombudsman.

The Complainant resided with her 6 year old daughter in the Flat which consisted of a pre-war
one bedroom property located in an area of Gibraltar renowned for anti-social behaviour. The
Flat was overcrowded and damp. The Complainant further suffered from a medical condition
which was aggravated by the location and state of the Flat (resulting in her application being
allocated to the medical “A” list).

The Complainant alleged that she had approached the HA counter regarding her request for re
-allocation from the Flat in July 2010. At that point the Complainant was told that she needed
to have the Gibraltarian status stamp (a stamp procured from the Civil Status & Registration
Office which proves an individual is listed on the Register of Gibraltarians). The Complainant
alleged that it took her two years to comply with the requirement of the stamp through no fault
of her own and in the interim, her application was not accepted despite being an existing
Government tenant and a British citizen.

In her efforts to overcome this hurdle, the Complainant met with the PA to the Chief Minister
sometime around July 2012 which resulted in her application for re-allocation being accepted
and processed without the Gibraltarian stamp, bearing in mind, as previously stated, that the
Complainant was already a government tenant. The Complainant subsequently requested that
her application be backdated to the original date of her application because she alleged that
she had been misinformed at the HA’s counter on the pre-requisites required for the
acceptance of her application and as a direct result, had missed out on being on the list for two
years.

The Complainant also requesting that she be placed on the ‘Medical’ as well as the ‘Social
list’. In October 2012, letters from the GHA and the Care Agency were forwarded to the HA
to substantiate the Complainant’s case. This resulted in the Complainant’s application being
categorized under the ‘Medical B list’ in April 2013. The HA however did not entertain the
request for ‘Social points’.

In May 2013, the Complainant wrote to the HA urging them to reconsider their decision not to
award her with Social points. HA subsequently agreed for “HAC” to revisit the request.
Letters from the Complainant’s social worker were presented to HAC outlining the
Complainant’s medical problems and highlighting the anti-social issues the Complainant and
her young child were forced to endure caused by neighbours’ and squatters within their
building. After due consideration, HAC re-categorized the Complainant’s medical
classification from “B” to “A”, in July 2013.
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The Complainant still not happy with HAC’s decision, wrote two letters requesting that her
classification be increased to “A+”. HAC’s reply however, was that the Complainant was to
wait her turn on the Medical “A” list.

Dissatisfied with that decision, with the fact that the HA had not entertained her claim for
Social points and, that the request for her application to be backdated by two years had  not
been  granted, the  Complainant brought her  complaint to  the  Office  of  the Ombudsman in
October 2013. The Complainant’s main concern was the anti-social living environment her
child had to endure under their current living arrangements.

Investigation

The Ombudsman presented the Complaint to the  HA setting out the Complainant’s
grievances and requested their comments.

The letter in reply that followed stated that pursuant to enquires, the HA had found no proof
in relation to the Complainant’s allegations that she had attempted to become an applicant in
July 2010.

In  relation  to  the  issue  of  medical  categorization,  the  letter  explained  that  the
Complainant had been initially categorized to the Medical “B” list in April 2013 and
subsequently re-categorized to the Medical “A” list in August 2013, pursuant to a request by
the Complainant and further to HAC’s recommendations.

HA further stated that HAC had not considered the Complainant’s case merited social
categorization.  It  was  explained  that  a  social  categorization  was  only  afforded  to
applicants when they were deemed to be homeless or at times when they were residing with
family members and there existed extreme conflict between members of the household. In
circumstances where applicants were already government tenants, then no social
categorization could be awarded.

Comments

The Ombudsman accepted the HA’s decision not to backdate the Complainant’s application
for re-allocation, based on the lack of documentation proving that the Complainant had in fact
applied as far back as July 2010 as she had alleged. Nonetheless, the Ombudsman was
dissatisfied with the information relating to the requirement of the Gibraltarian stamp which
had been erroneously provided to the Complainant by HA counter staff. The advice given had
set the Complainant on an unnecessarily arduous path.

The Ombudsman appreciated that the HA medically categorized the Complainant’s case and
later re-categorized her at  a higher classification when presented with evidence supporting
her case. The Ombudsman understood that HAC may not have been able to meet the
Complainant’s request to place her under the highest category (Medical A+), as this list
strictly covers applicants with urgent medical conditions.
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Although the Ombudsman had to accept that the HA had acted within the standards and
confines of the Housing Allocation Scheme upon the advice of HAC, he felt the need to
highlight this  family’s inadequate living conditions given the Complainants medical issues, the
daughters young age and the living environment they were subjected to and forced to endure
on a daily basis.

The Ombudsman was aware of the fact that the Complainant’s accommodation was located
within  a  notorious  area  inhabited  by  squatters  where  drug  problems  were common, and
that the Complainant and her daughter were thus subjected to that environment on a daily basis.
Nonetheless, it was the Ombudsman’s opinion that the HA had acted within the standards,
procedures and rules set out under the Housing Act 2007 from an administrative perspective. In
practical terms, this meant that despite the Complainant’s concerns, she had to wait her turn on
the list to be suitably re-allocated.

Conclusions

In relation to the Complainant’s grievance that her housing application should have been
backdated by 2 years: Sustained in Part

Ombudsman’s Note: The Ombudsman understood that HA could only act upon the information
contained within the Complainant’s file and in this case, they were unable to backdate the
Complainant’s application as requested by her for lack of proof. It is as a result of this fact that
the Ombudsman found himself unable to sustain this part of the Complaint in full. However,
the fact that the Complainant was asked to provide the HA with the Gibraltarian stamp affixed
to the application form even though she was an existing government tenant, may have in the
Ombudsman’s mind, at the very least, contributed to the delay in the acceptance of the
Complainant’s application.

In relation to the Complainant’s complaint that she should be re-allocated to another property
due to anti-social neighbours: Not Sustained

Ombudsman’s Note: The Ombudsman appreciated that the Complainant and her child had to
endure anti-social behaviour issues in a residential area which is locally renowned for this.
However the Ombudsman highlighted the position that in Gibraltar, as in many other
jurisdictions, Government housing demands exceed supply due to limitations in housing stock.
As a result of his investigation, the Ombudsman was satisfied that administratively, the
Complainant was placed on the appropriate waiting list and in the position that corresponded to
her points/anticipated waiting time.

In relation to the Complainant’s dissatisfaction with the HA’s decision not to c ategorize her as
a social case: Not Sustained

As explained by the HA, the Complainant was not homeless or living in a household were she
and her daughter were suffering extreme conflict. The Ombudsman accepted the HA’s
rationale for not categorizing the Complainant under the “social” limb and for that reason, the
Complaint relating to that specific issue was not sustained.
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Recommendations

The  Ombudsman  was  aware  of  the  explanatory notes  attached  to  the  Ministry  for Housing
Application for Re-Accomodation Form which are available on the Gibraltar Government website,
( and also at the HA counter).

The Ombudsman took the opportunity to remind the HA of a recommendation made and accepted in
Report No. 882 (2010) where it was recommended that “The Principal Housing Officer should ensure
that counter clerks are conversant with the Ministry for Housing Allocation Rules, in particular, as to
which categories of applicants are eligible to apply for housing and which of those require the
Gibraltarian stamp from CSRO” .

Counter staff should be knowledgeable on the class of applicants eligible to apply and should be in a
position to offer the correct information and advice to potential applicants if necessary.

The Ombudsman will now seek confirmation from the HA that the accepted recommendation has been
implemented.

Case Not Sustained

CS/1036

Complaint against the Housing Authority’s (the Authority) failure in not having given the
Complainant any positive replies to his letters asking to be considered for decanting.

Complaint

The Complainant alleged that he had been writing to the Housing Authority since April 2012
asking to be considered for decanting as his current flat is unfit for habitation and he is in
essence homeless but he has not had any positive replies to his letters. His last letter to the
Housing Authority dated 15th October 2013 remained unanswered as at the time of the
complaint to the Ombudsman.

Background [Ombudsman Note: The background is mainly based on the version of
events provided by the Complainant, including supporting documentation, at the time of
lodging the Complaint with the Ombudsman].

The Complainant explained that he was allocated this flat seven years ago but that after eight
months of living there the flat was damaged by fire and it took the Housing Works Agency a
year to fix it, the repairs included some painting and a set of new bedroom doors. In 2008 the
Complainant was sent to prison for three years and when he was released in October 2011 he
found his flat completely vandalised with the ceiling caving-in. It was on 24th April 2012 that
he first asked for decanting due to the state of his property. At the time it was agreed that works
would be done to the property to repair the flat, but communication was lost again when the
Complainant was once again sentenced to a term of imprisonment.
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The Complainant informed the Ombudsman that he once again started writing to Housing in
January 2013 asking for assistance in making his flat habitable but that he never got any
replies or the replies he got were not to his satisfaction as he was advised to apply for
Housing and this he could not do because he did not have an ID card. He also complained
that he did not understand this procedure when he was already a government tenant and was
asking for decanting.

Since the Complainant’s release from prison he had been residing with his wife at his mother-
in-law’s flat.

In October 2013 it had been agreed that the Complainant’s flat would be repaired once again
but he still had not received any replies to his letters to the Housing Authority reference the
fact that he was effectively homeless.

Investigation

The Ombudsman wrote to the Authority on the 22nd November 2013 for the Housing
Manager’s comments on the allegations of the Complainant. Consequently, the Housing
Manager wrote to the Ombudsman on the 4th February 2014 and explained that the details
which the Complainant had provided our offices were not entirely correct.

The Housing Manager clarified that the Complainant’s case was still active and ongoing with
the Housing Authority; he had been squatting in various Government properties and
threatening members of staff. He was arrested for this and had an injunction to the effect that
he could not approach a number of members of staff or attend our counters unless invited to.

The Housing Works Agency (HWA) attended the Complainant’s property in order to prepare
a report for works or possible decanting but he was not available to attend them, and various
notes with contact details were left for him to re-arrange the site meeting.

After a number of attempts HWA managed to contact the Complainant and a report was
carried out on the 13th January 2013, the report highlighted a number of works required. The
Complainant’s partner informed the HWA staff that the flat in question had been broken into
whilst he was in prison. The Authority claimed it was the Complainant’s responsibility of
having ensured that the premises were secure during his absence.

The Housing Manager ended her letter addressed to the Ombudsman pointing out that in view
of the HWA’s report, decanting was being considered however the Complainant was again
squatting and causing a nuisance to neighbours in another property. The case was still
ongoing with no final decision being taken by the Authority.

The Authority further confirmed by email dated 6th February 2014 that they were arranging a
meeting with the Complainant to discuss matters. However, the Authority informed the
Ombudsman that if the Complainant would remain squatting at the address where he was
currently staying, the Authority would not be able to assist him with the possibility of the
decanting as this would open up the floodgates for everyone else in this kind of unwarranted
situation to do the same.
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Conclusion

The Ombudsman concluded that the Housing Authority had not failed administratively in
not finding the Complainant suitable alternative accommodation while his flat was being
repaired. He concluded that the Housing Authority was following standard practice and
policy in this regard and could not sustain the complaint.

Classification

Not Sustained.

Case Not Sustained

CS/1042

Complaint against the Housing Authority, due to the fact that her tenancy over the Flat
had not been regularised after two years and she had not received replies to two letters
sent to the Housing Authority on the 10th July and 23rd September 2013.

Complaint

The Complainant was aggrieved due to the fact that she had not received a reply to her
letters dated 10th July and 27th September 2013 addressed to the Housing Authority (“the
Authority”). She further complained that after having lived at the Flat for a period of two
years, her rental status had still not been regularised because the Authority were waiting for
her ex-partner to surrender vacant possession of another Government owned property where
both the Complainant and her ex-partner had cohabited.

Background [Ombudsman Note: The background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging the
Complaint with the Ombudsman]

The Complainant explained to the Ombudsman that in 2011 she separated from her (then)
partner when they were allocated the Flat. It was at the time, allegedly agreed by the couple
that their existing property would be handed back to the Government housing stock, that the
Complainant would move into the Flat as sole tenant and that the ex-partner would find
suitable alternative accommodation.

The Complainant’s ex-partner did not surrender the keys to the existing property and as a
result, the Authority did not allow the Complainant to sign the rental agreement over the
Flat. In essence, the position was that the Complainant had been occupying the Flat for a
period of two years without paying rent (the Authority would not accept payments) and,
without a rental agreement/tenancy. In the meantime, her ex-partner continued to reside in
the previous property where both he and the Complainant had lived as a couple.
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The Complainant informed the Ombudsman that she had been in constant contact with the
Authority in an attempt to regularise her position. In 2012, she engaged the services of a
lawyer but at a case management conference before the presiding court judge, she was
advised to seek a mutual agreement with her ex-partner in order to save time and costs.

It was as a result of her further letters to the Authority in 2013 that she was informed in
writing by them that “the Housing Allocation Committee [had] thoroughly reviewed her
case but regrettably [was] unable to assist any further as the matter fell beyond their remit”.
In the same letter to the Complainant, the Authority requested that the keys to the previous
property be surrendered within a specified time frame (18th June 2013).

The Complainant subsequently wrote to the Authority on the 10th July and 23rd September
2013 explaining her circumstances and requesting an appointment to see the Minister for
Housing. The Complainant alleged not to have received replies to these letters. In
consequence, she lodged her complaint with the Office of the Ombudsman on the 10th
October 2013.

Investigation

The Ombudsman presented the Complaint to the Authority by way of letter dated 14th
October 2013 setting out the grievance and requesting the Authority’s comments. A reply
was received from the Authority towards the end of November 2013.

In their letter to the Ombudsman, the Authority stated that in her letters dated 10th July and
27th September 2013, the Complainant had sought meetings with the Minister for Housing
to discuss her case. The letters were replied to on the 15th July and 7th October 2013
respectively and meetings were granted. (The Ombudsman did have sight of these replies
and was able to confirm that that was indeed the case).  The Ombudsman, by reviewing the
replies was also able to confirm that although they were not substantive, the Complainant’s
correspondence was in fact responded to and meetings were allocated for the Complainant
to air her grievance. In fact, the Complainant did attend a meeting with the Housing
Manager on the 22nd October 2013.

Insofar as progress was concerned, the Authority’s November letter to the Ombudsman
stated that the case was currently with the Authority’s lawyers pending a court date for re-
possession of the Flat since the property where the Complainant had resided with her ex-
partner was still held in their joint names under a licence agreement and had not been
surrendered. This, the Authority stated, was unacceptable. Both the Complainant and her ex
-partner had been notified of the pending court action by the Authority.

Some time elapsed and the Ombudsman issued letters to the Authority for an update on the 5th
December 2013 and 2nd January 2014. A holding reply was received stating that matters were still
with lawyers. A substantive reply followed in June, explaining that the case had in fact been taken
to court but that an agreement had been reached. The Complainant’s ex-partner had surrendered the
former property to the Authority in May 2014 and the Complainant’s position in the Flat was
subsequently regularised.
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However, as the Complainant had up to that date been living in the Flat for two years
without any licence or tenancy, the Authority took the view that rent would only have to be
paid by the Complainant as from the date that the Flat was formally offered to her i.e., June
2014.

Conclusions

Although the Ombudsman was sympathetic to the Complainant’s predicament that her ex-
partner had not surrendered the property where he had been living in and as a result, the
Authority would not grant her any rights over the Flat, based upon the review of
correspondence made available throughout his investigation, he could not agree with the
allegation forming the crux of the Complainant’s complaint, that her July and September
2103 letters to the Authority were not responded to. They were, in fact, responded to quite
expeditiously although admittedly, perhaps they did not contain the substantive content that
the Complainant would have hoped for. However, the requests for meetings contained
within those letters, were granted by the Authority to the Complainant.

Classification

The allegation of non –reply by the Authority to the Complainant’s letters dated 10th July
and 27th September 2013- Not sustained

Considerations

The Ombudsman was indeed pleased that the Complainant’s fears of her being evicted
from the Flat and the regularisation of her position were addressed and solved. Nonetheless,
the Ombudsman expressed a general twofold concern;

1. That it took the Authority over two years to institute proceedings for recovery of the
Flat (which in the end was not necessary because, as stated above, the
Complainant’s ex-partner handed in the previous property where both he and the
Complainant had been joint licensees). This said, given the limited housing stock in
Gibraltar and the existing waiting lists for prospective tenants to occupy available
properties, the Ombudsman was of the view that the Authority should have acted
and attempted to recover the dwelling at an earlier stage.

2. That no attempts whatsoever were made by the Authority to enter into an agreement
with the Complainant for her to settle the outstanding rent of two years over the
Flat. There was no question that the Complainant  had not been a registered licensee
or tenant of the Flat while she was living there prior to the regularisation of her
position but, the Authority’s failure to attempt to recover payment was in the
Ombudsman’s mind, an unjustified loss to the public purse.
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Case Sustained

CS/1045

Complaint against the Housing Authority (“HA”) for delay in following up a report
requested from the Occupational Therapist (“OT”) at the Gibraltar Health Authority
(“GHA”), in order to assist the Complainant’s application for Government Housing.

Complaint

The Complainant complained that in July 2013 the HA requested a report from the GHA
OT on the Complainant’s medical condition, in order to enable the HA to properly assess
the Complainant’s application for Government Housing. The complaint stems from the fact
that subsequent to delay in the preparation of the report, HA failed to follow up the request.

Background [Ombudsman Note: The background is mainly based on the version of
events provided by the Complainant, including supporting documentation, at the time
of lodging the Complaint with the Ombudsman]

The Complainant was an elderly citizen suffering from Parkinson’s disease. He lived with
his wife who also suffered with advanced muscular dystrophy and had severe mobility
problems. The Complainant explained to the Ombudsman that he had applied for
Government Housing in June 2013. His application was duly accepted by HA. Further to a
meeting of the Housing Allocation Committee (“HAC”) held in July 2013, HA wrote to the
Complainant stating that based upon HAC’s recommendation, they were requesting a report
from the OT. The Complainant was advised that he would be contacted shortly by the OT
undertaking the assessment and that once the report had been completed, HAC would
review his application.

The Complainant further explained that in the absence of contact by the OT, he wrote to
HA towards the end of August 2013 reminding them he was still waiting to hear. By the
time that the Complainant filed his complaint with the Office of the Ombudsman on 26th
November 2013, neither HA or OT had established contact. The Complainant received a
letter in reply shortly afterwards from HA stating that a reminder had been sent to the OT.

The Complainant felt aggrieved that the review of his housing application had been delayed
by the OT for a period of five months and was frustrated that HA were appearing not to
chase the report request. His view was that had he not written to HA in August 2013, HA
would not have reacted and chased the matter and his application would have been left in
abeyance.

As a result, the Complainant lodged his complaint with the Office of the Ombudsman.
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Investigation

The Ombudsman wrote to HA on 6th December 2013 setting out the complaint and
requesting their comments. Emphasis was placed on the delay and the effect this would
have on the Complainant’s application. A reply was received on 14th January 2014.

HA’s letter explained the procedure behind report requests. It stated that when OT reports
are sought by HAC and those requests are not complied with, reminders are issued by the
HAC Secretary. Further, when reports are received with delay, the date of the request is
duly noted and categorisation dates backdated if necessary so as not to hinder the
applicant’s position on the medical waiting list. It was also stated that OT’s usually make
their own arrangements with applicants’ for home visits but that in the case of the
Complainant, the OT requested assistance as a “one-off” in order to contact him.

The OT in question had arranged to meet the Complainant but failed to appear at the agreed
date and time. He did however contact the Ombudsman directly and excused his non-
attendance. He explained that he had noted the Complainant’s name incorrectly and had
gone to a mistaken address.

The home visit was subsequently rearranged and the report was prepared and submitted to
HA.

On 20th February 2014, HA wrote to the Complainant informing him that the report had
been received and could be considered by HAC. Notification was given of the next
meeting. The Complainant was advised that a reply of the outcome would be
communicated shortly.

On 24th February 2014, another letter was received by the Complainant from HA. It stated
that based on the recommendations of HAC after having considered the OT’s report, the
Complainant’s wife had been categorized as Medical A+ (for cases deemed “urgent”) and
that as a result, an allocation on medical grounds would be made “as soon as possible”.

Conclusions

The Ombudsman was grateful to HA for their explanations on the procedure governing OT report
requests.

Despite this, in pursuance of good administrative practice, HA should have made it policy or
standard practice, to provide applicants with updates (particularly since ordinarily applicants may
have been especially vulnerable given the nature of the reports requested (medical)).

CASE REPORTS

Page 31



The Ombudsman considered it would have been desirable for HA to be both more proactive and
interactive when dealing with applications for the medical waiting lists and should explain to
applicants that despite delays, categorisation dates may be backdated so as not to hinder their
position if admitted to the list. The explanation provided to the Ombudsman in HA’s letter should
have been made to the Complainant in the first instance. Had this simple exercise been conducted,
the Complainant would have been spared stress, unnecessary anxiety and aggravation and in all
probability, this complaint would have never been lodged. This recommended approach by HA
would have most certainly contributed to providing the Complainant (an elderly and vulnerable
citizen), with peace of mind.

Classification

Sustained on the basis of the lack of explanation for the delay encountered by the Complainant.

Recommendations

That HA explain the procedure to applicants when medical reports are requested in order to
consider their applications for housing, and that it be further clarified that delays in
obtaining reports may not necessarily affect applicants’ categorisation dates on the
respective medical waiting lists.

Case Not Sustained

CS/1054

Complaint against the Housing Authority (“HA”) due to the fact that she did not
understand how the HA could inform her that the Housing Allocation Committee
(“HAC”) did not consider the Complainant’s family as a social case when they were in
fact homeless.

Complaint

The Complainant complained that she could not understand on what basis HA informed her
in writing that after having considered her case, (“HAC”), did not consider the
Complainant’s family as a social case for categorisation on the Social Housing List. The
Complainant could not comprehend the stance taken when she was in essence homeless.

Background [Ombudsman Note] The background is mainly based on the version of
events provided by the Complainant, including supporting documentation, at the time
of lodging the complaint with the Ombudsman.

The Complainant who was in her sixties, explained that she made written representations to
HA, setting out that as a result of the loss of the family’s business and privately owned flat,
her husband obtained a job in order to secure an income. In 2012, he suffered a severe
accident rendering him unfit to work and as a consequence, the family was left with no
alternative but to move out of the privately rented accommodation they were residing in at
the time. It was only through the charitable act of a friend that the family were allowed to
temporarily reside at a flat (“the Flat”) owned by this friend.
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Further to exchanges in correspondence between the Complainant and the HA, the HA
wrote to the Complainant on the 31st May 2013, stating that “the HAC has thoroughly
reviewed (her) file and agreed that at present (her) case did not merit a social
categorisation.” The Complainant had provided HA with her financial breakdown, had
explained her husband’s medical issues and how a family friend had very kindly offered to
allow them to reside in the Flat rent free. It appeared to the Complainant however that HA
wanted to wait until she was literally on the street before they reacted to her situation
hence, according to the Complainant, the inclusion of the “at present” comment on HA’s
letter to her. HAC had also recommended that she wait her turn on the housing list. This
meant that it could take years for the Complainant to be allocated a Government property.

The situation was causing the Complainant a great deal of stress and anxiety. She was
conscious of the fact that she could not live at her current address on a permanent basis as
she would be abusing her friends’ generosity and the Flat would be required for the owner’s
needs.

In the last communication received by the Complainant from HA, she was asked to provide
an alternative address from which to continue her application, once she had been asked to
move out of the Flat if indeed, this ever materialised. The Complainant was of the view that
this request was insensitive when she had been informing HA that she was homeless and
had limited finances.

Frustrated with the state of affairs and desperate for assistance, the Complainant lodged her
complaint with the Office of the Ombudsman.

Investigation

The Ombudsman wrote to HA setting out the complaint and requesting their comments. He
stated that the Complainant wanted to be informed of the reasons behind HAC’s decision
and why the Complainant’s husband had not been categorised as a medical case, or, at the
very least, why they had not been awarded medical/social/discretionary points. The
Ombudsman also made reference to the insensitivity perceived by the Complainant by
being asked to provide an “alternative address”.

HA replied shortly afterwards stating that subsequent to HAC’s meeting where the
Complainant’s case had been considered, the Complainant had been informed via letter of
the fact that her husband had not been medically categorised and the rationale applied by
HAC when making such categorisations. The letter sent to the Complainant was copied by
HA to the Ombudsman for his records. It stated that …” a medical categorisation is not a
reflection and is not given as to the seriousness of the condition. It is a reflection on how
the housing circumstances are adversely affecting or worsening the medical condition or
disability of the person concerned. The fact that your application has not been medically
categorized does not in any way mean that the committee (HAC) is commenting on your
illness but rather on their analysis in relation to your housing problem.”
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The letter to the Ombudsman in reply from HAC further stated that HAC had not been
presented with any eviction letters to be able to consider the case as a “social” one. In
regard to the alternative address requested from which to continue the application, HA
stated that it was standard practice to request this from applicants. They expressed regret
for any offence which may have been caused to the Complainant.

HA’s position, made clear at a meeting attended by the Complainant in November 2013,
was that having been a homeowner, the Complainant was not entitled to a Government
dwelling. By the mere fact that (1) the Complainant’s application had been accepted and
(2), that the one year pre-list waiting time had been waived in the Complainant’s case, the
current administration had provided more assistance than what the Complainant was
entitled to. The Complainant did agree that she had been assisted on those two issues and
she was grateful. However, there was no escaping the fact that she was “homeless”, with
limited finances and that as far as she was concerned, she did not understand how HA did
not recognize that hers was a social case.

In January 2014, the owner of the Flat provided the Complainant with a letter, stating that
she required vacant possession of the property by the end of March 2014 and that the
Complainant should make suitable alternative accommodation arrangements. Upon receipt
of the letter, the Complainant wrote to the Ombudsman explaining the development. She
stated that she found it “incredible” that HA did not classify her as homeless when the fact
was that the temporary roof which had been provided for her and her family was out of the
charity and pity of a family friend. The situation was described as “hugely uncomfortable”.
According to the Complainant, being classified as homeless with the consequent “social”
classification, would provide her with peace of mind and allay concerns about the duration
of her current living arrangement.

The Ombudsman proceeded to write to HA, explaining the position once again and
reminding HA that his office had by then, been dealing with this lady’s complaint for quite
some time. The Ombudsman also expressed difficulty in the understanding of HA’s refusal
and requested elucidation on the criteria applied by HA in order to consider an individual as
“homeless”.

The letter which followed from HA again reiterated that when HAC examined the
Complainant’s case, they had not been presented with proof to substantiate that she was
being evicted from her current address. Additionally, according to HA, they had evidence
of the Complainant’s comments at a meeting where she stated that she was sure that her
friend would not evict her. HA further explained that in order to consider social
categorisation on a “homeless” person, applicants are required to fill in a form on a daily
basis stating the address at which they are residing daily. If someone informs HA that they
reside at the same address every single day, then HAC does not consider them to be
homeless. HA set out the definition of homelessness as “on the street”, “with no roof over
your head” or “roaming from one place to another”. They further stated that the
Complainant thankfully did not fall under any of the mentioned definitions and “although
she may feel uncomfortable in relation to her friends help, at least she has a roof over her
head on a permanent basis”.
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Given the Complainant’s account of her position and on the evidence which she had
presented, the Ombudsman did not agree with HA’s view. As a result, and given what the
Ombudsman considered to be guidelines used by HA/HAC which did not reflect the needs
of a modern Gibraltarian society, the Ombudsman researched the relevant guidelines which
apply in the not dissimilar jurisdiction of Northern Ireland. For ease of reference, the
Northern Ireland homelessness test is set out below (in part):

Definition of homelessness:

“You don’t have to be on the streets to be homeless. If there is nowhere in the UK or
anywhere else in the world that you can reasonably continue to live in your home you are
homeless. It can, however, be difficult to show that you are homeless if you have
somewhere to live. You need to be able to convince the Housing Executive that it is not
reasonable for you to remain there.”

In the case of the Complainant, the Ombudsman was of the view that, applying this test, it
would not be reasonable for the Complainant to remain in her current accommodation. By
doing so, she would be depriving the owner of the Flat of her proprietary rights, not less so
because no rental income was being derived from the Complainant in consideration for her
staying there.

Reasons for homelessness:

“There are lots of reasons that might mean you can no longer live in your former home. The
Housing Executive has to assess you if you tell them that you’re homeless. You can’t be
turned away because you have somewhere to live at the minute.”

The Complainant was not classed as “homeless” or as a “social case” for this very reason.
The HA argued that since she had somewhere to live, she could not be categorised as
homeless.

The Ombudsman would point out that had the applicant been living on the streets, although
this would have fulfilled HA’s “requirement”, the Complainant could have in all likelihood
faced prosecution for criminal trespass under the Crimes Act 2011, since under domestic
law it is illegal to sleep on the streets or in any public place.

Temporary Accommodation:

“The Housing Executive should consider you homeless if:

 You are staying in temporary accommodation such as a hostel or bed and breakfast
 You are staying in a women’s refuge
 You are staying temporarily with friends and family”

The Complainant’s case was that she had been offered temporary accommodation by a
friend until she found suitable alternative accommodation. She provided HA with a letter
written by the property owner to this effect in January 2014.
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Conclusions

The Ombudsman was genuinely concerned for the Complainant’s welfare and empathised
with the unfavourable circumstances she and her family had to endure. The Complainant
and her husband were in their sixties. Their family business had failed and as a direct result,
they were left with no alternative but  to sell the family home. Subsequently, the husband
had suffered a serious accident rendering him unfit to work which led to them having to
surrender the tenancy over the privately rented flat they were residing in. By the time the
Complainant approached HA, she and her husband were relying on the charitable act of a
friend who had provided them with a temporary address.

Further, although the Ombudsman appreciated that HA’s hands may have been tied as a
result of established policy, he found it unhelpful and obstructive to the process that neither
HA or HAC had guidelines or criteria to follow which were flexible albeit stringent
enough, to reflect the needs of our modern society and by which they could assess the
Complainant’s situation. This could only be tantamount to poor administrative practice. For
the HA to provide alternative dictionary definitions of “homelessness” as they did in their
concluding letter to the Ombudsman, and for them to state that a prospective applicant had
to be “on the streets” or “without a roof over [their] head” to be considered homeless, was
to the Ombudsman’s mind unreasonable and beyond comprehension given the pressures of
said modern society. It seemed unfair and inequitable to the Ombudsman for HA/HAC to
penalise an applicant on the ground that he/she was in receipt of assistance from a friend
who offered them accommodation until a suitable alternative was found. In this instance,
the Complainant was hopeful that given her poor financial position and unfavourable
circumstances, that suitable alternative would have been provided by the state.

Classification

Given the current guidelines available for HA/HAC to assess applicants claiming to be
homeless, the Ombudsman could not make a classification in favour of the Complainant.
However, due to the seriousness of the issue (the right to adequate housing being a most
fundamental one), he saw fit to make the following recommendation:

Recommendation

The Ombudsman found that the current procedure applied by HA/HAC in order to assess
applicants claiming to be homeless was outdated, restrictive and did not address our
citizens’ needs. On this basis, the Ombudsman recommended that the Ministry for Housing
urgently address this administrative issue and that they update and adopt reasonable and
appropriate criteria/guidelines, to enable HA/HAC to adequately and fairly assess
applicants in the Complainants position. Once established and implemented, staff should be
adequately trained to enable them to properly advise applicants who find themselves in
need of information and assistance.

It was suggested that much could be learnt from the Northern Ireland model which
appeared to the Ombudsman to be straightforward and pragmatic in its application. A copy
of the criteria would be made available by the Ombudsman to HA for their consideration.
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Case Sustained

CS/1055

Complaint against the Ministry for Housing (‘’MfH’’) for failure to answer letters the
Complainants had written regarding the inordinate delay in dealing with dampness
and water ingress to their ground floor commercial unit  within a government housing
building.

Complaint

The Complainants complained that they had written to the MfH on two occasions,
substantively on the 8th February 2013 and subsequent reminder on the 11th April 2013.
The letters related to water ingress to their premises. They never received a reply. In their
original letter they explained the fact that they had been waiting for countless years for
works to be carried out by the MfH to eradicate the water ingress emanating from the ducts
of the building and the dampness that her ground floor commercial unit was suffering from.

Note: Summary of Conclusion of Ombudsman’s Systemic Investigation - CS950

In April 2011 the Complainants lodged a complaint at the Ombudsman over the failure by
the MfH in carrying out works to remedy the water ingress and dampness in their premises.
This complaint formed part of a systemic investigation undertaken by the Ombudsman into
complaints made by a number of Government tenants about the delay on the part of the
MfH in carrying out external repairs to the properties in which they resided. The
investigation concluded that the complaints against the MfH were sustained as the number
of Complainants waiting for external works was very worrying and they had been pending
for an excessive amount of time. The Ombudsman sustained all these complaints due to the
prolonged period that elapsed throughout which no permanent repairs had been carried
out.

Facts [Ombudsman Note: The background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of
lodging the Complaint with the Ombudsman].

Subsequent to the Ombudsman’s systemic investigation in 2011 on several complaints of
external works, the Complainants lodged a further complaint with the Ombudsman in June
2013 for the non-reply of their letters highlighting the recurrent delay experienced in
getting these works done which according to the Complainants they had been reporting the
problem for the past ten years. Unfortunately the Ombudsman could not substantiate the
Complainants’ allegations that they were waiting 10 years for the works to be done prior to
lodging their complaint with the Ombudsman, firstly as there was no documentation or
correspondence made available to him showing subsequent proof and secondly there were
contradictions to the number of waiting years. In the complainants’ letter dated 8th
February 2013 addressed to the Housing Works Agency (‘‘HWA’’) they claimed they were
waiting for 20 years as opposed to the 10 years they claimed when they lodged their
complaint with the Ombudsman. suffering from water ingress and dampness.
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Nevertheless the Ombudsman found it distressing that there were instructions made out in
January 2011 to carry out works (tanking of the service duct) to eradicate the water ingress
and to date the Complainants premises was still suffering from water ingress and dampness.

The Complainants claimed to have expended a considerable amount of funds redoing the
walls and floors of their premises which they claimed (at the time of investigating their
complain) had been a waste of money as the dampness repeatedly destroyed whatever they
had tried to repair in the past. In light of all the above the Ombudsman decided to undertake
a full investigation into this complaint.

Investigation

In September 2013 the Ombudsman wrote to the MfH asking for their comments in relation
to the non-reply of letters as well as the delay in dealing with the dampness and water
ingress from the ducts of the building in question. The MfH acknowledged the
Ombudsman’s letter and examined their records and files and indeed they were in receipt of
both the Complainants’ letters but unfortunately for some unknown reason the letters were
filed without them receiving any acknowledgement from the MfH. The Complainants
received an apology from the MfH’s Project Manager (‘’PM’’) for the oversight conceded.

Regarding the delay of tackling the water ingress and dampness of the Complainants’
premises the PM informed the Ombudsman that they needed more time to investigate the
issue before being able to supply him with a substantial response. An estimate of the works
was immediately requested to be passed on to the responsible entity to procure the works.
They were unable at that stage to provide the Complainants with a tentative start date.

In November 2013 the Ombudsman wrote to the PM as two months had already elapsed
since the last exchange of correspondence. To the Ombudsman’s discontent, he was still
awaiting a substantial reply from the MfH. This was contrary to the Ombudsman’s
departmental guidelines for attending to correspondence from him, which states that a
substantive reply to the Ombudsman’s letter informing the Department of the Complaint, is
expected from the Department by no later than 2 to 3 weeks from the date of his letter.

It has to be noted that the HWA became involved in unforeseen circumstances in dealing
with the Complainants’ grievance as a result of the PM’s temporary transfer to HWA. That
exceptional arrangement meant that duties that were not the contractual responsibility of
HWA were being undertaken by that entity. In an attempt to expedite matters, the PM
would act as liaison between the MfH/HWA and the company responsible for carrying out
external works for the Government; Gibraltar General Construction Company Limited
(‘’GGCCL’’). After the PM’s retirement, those duties were duly returned to the Principal
Housing Officer (‘‘PHO’’) within the MfH as HWA was only responsible for works
required to be undertaken to the interior of Government properties. Since the complaint in
question was of an external nature i.e., a common service duct of the building, the
Ombudsman was informed that he should liaise directly with the PHO.

CASE REPORTS

Page 38



The Ombudsman wrote to the PHO on 18th February 2014 asking for a progress update on
the complaint.

The PHO informed the Ombudsman that the MfH had to rely on a third party to provide the
information that the Ombudsman was seeking. A meeting was held between the MfH and
GGCCL and they agreed on a system in order to provide accurate updates when the need
arose.

In July 2014 the Ombudsman was informed by the MfH that GGCCL confirmed that they
sent a contractor to the Complainant’s address in order to open the ducts for inspection to
establish the required works and proceed with them accordingly. According to the PHO, the
GGCCL claimed that the Complainants had told them that they had not made any reports
and they were surprised by the visit. The Ombudsman was puzzled by these comments
made by GGCCL as the Complainants had obviously been enduring hardship and were
desperate for the MfH to carry out the much needed works.

The Ombudsman met with the Complainants for their comments on these unexpected
allegations made by GGCCL and they stated that in the past year they had had no workers
or contractors visiting them at their premises, contrary to what the GGCCL confirmed to
the PHO.  Obviously there had been some sort of misunderstanding as the GGCCL’s
version of events differed from the Complainant’s one. Although the PHO highlighted in
her letter to the Ombudsman that the GGCCL had visited the Complainants home address
the Ombudsman was of the opinion that the PHO was referring to the Complainant’s
private business premises rather than their home address which was the address the
Complainants always used in correspondence. For the avoidance of doubt this was
highlighted to the PHO in the Ombudsman’s reply dated 24th October 2014, as well as
informing the MfH that the Complainant had never had any workers or contractors visiting
them at their premises for the past year. The PHO assured the Ombudsman that the matter
would be looked into.

By way of letter the MfH informed the Ombudsman that they had checked the system to
verify whether a report had ever been raised in relation to the Complainant’s business
premises. Accordingly there was no trace of works order in existence. Instead, a new works
order had been issued on 5th November 2014 and the matter would be attended to shortly.
The Ombudsman was dumbfounded that there were no traces of any works orders in the
system prior to 5th November 2014 especially after the Complainants having written to the
MfH on various occasions over the last couple of years, the more recent letters being the
ones highlighted in this investigation, (8th February 2013 and 11th April 2013). The
Complainants had also allegedly reported the matter on numerous occasions to the MfH.
The Ombudsman could not reconcile how, on the basis that letters had been issued and
verbal complaints made, MfH had seen it not to raise an order for works. Instructions made
out in January 2011 by the MfH to carry out works (tanking of the service duct) had not had
a works order assigned to it either, and thus not appearing in the MfH system’s historical
log. The Ombudsman had no option but to make further enquiries to ensure that the correct
address had been checked, particularly as the MfH in their last letter to the Ombudsman
referred the Complainant’s business address as a different address.
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Both addresses were checked and it was confirmed to the Ombudsman that there was now a
new report made dated 5th November 2014 to carry out works at the Complainant’s
premises but there was another separate report originating from another address whose
tenants also remarkably revealed the same surname as the Complainants. Reverting back to
the allegations made by GGCCL on the issue of the Complainants having said that they had
not made any reports contrary to what the Complainants argued, the Ombudsman was of
the opinion that there had been an oversight by GGCCL who instead of sending their
contractor to meet up with the Complainants at their business address, incorrectly
approached the tenants of a neighbouring address. The latter were not the tenants who had
reported the problem of water ingress and dampness at the premises in question.

Conclusions

The Ombudsman concluded that there was maladministration in this case. As a result of his
investigation, the Ombudsman reached the view that a string of errors had transpired in this
case; from MfH’s filing of the Complainants’ letters without having ever acknowledged
receipt or replied through to the delay by the MfH in dealing with the dampness and water
ingress to the Complainants’ ground floor commercial unit (nearly two years had elapsed
since the Complainants’ last letter to MfH regarding the delay in any works being
undertaken, despite having alerted the authorities in 2010 on the issue). In essence, the
Complainants had been subjected to an unacceptable and disproportionate delay of four
years (without taking into account the multiple complaints allegedly made years’
previously). Additionally the unfortunate confusion between the GGCCL and MfH further
delayed the works by a period of at least four months.

As a result, the Complainants endured excessive delay, prolonged hardship and substantial
expense in repeated attempts to repair the dampness at their own cost. MfH’s inaction left
the Complainants with no option but to bring their complaint once again to the
Ombudsman, without whose assistance the stalemate would have in all likelihood
continued!

The Ombudsman also formed the view in the latter stages of his investigation that the lack
of administrative cohesion and communication between MfH and GGCCL, (i.e. evidenced
by this investigation where it took nine months after the Ombudsman made his preliminary
enquiries at the MfH for a system to be agreed by the MfH and the GGCCL to be able to
provide accurate updates) had also given rise to the further delay encountered by the
Complainants in respect of having the works carried out. Nevertheless the Ombudsman was
pleased that a new system was put in place between the MfH and GGCCL. The
Ombudsman was confident that matters relating to enquiries/updates of works of an
external nature such as this one would be expedited as a result. The Ombudsman saw some
light at the end of this unjustifiable case.

In December 2014 the Ombudsman contacted the Complainants at their home address to
enquire whether there were any further developments on the matter. He was informed that
workers had inspected their premises.

Classification: Sustained
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Case Not Sustained

CS/1057

Complaint against the Housing Authority for failure to reallocate the Complainant
despite having been informed in 2013 that they would commission a report on the
uninhabitable state of his flat

Complaint

The Complainant claimed that his Government rented flat (“Flat”) was uninhabitable and
he had asked the Housing Authority to reallocate him but nothing had happened, despite the
Housing Authority having informed him in 2013 that they would commission a report on
the state of the Flat.

Background [Ombudsman Note: The background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging
the Complaint with the Ombudsman]

The Complainant explained that the Flat had, prior to being converted into a residential
property, originally been a laundry-room shared by neighbours in the building. According
to the Complainant the Flat was not fit for purpose; it did not have adequate ventilation and
there was a reservoir beneath the Flat which he believed caused dampness problems in the
Flat due to rising damp. The Complainant claimed that those conditions rendered the Flat
uninhabitable.

The Complainant explained that the Flat had been allocated to him in 2003.  Five years
later the Complainant ran into problems and was imprisoned in Spain for the next four
years.  According to the Complainant, during that period, squatters gained access to the Flat
(located on a ground floor) through a broken shutter (the Complainant stated that he had
reported the broken shutter to the relevant authority in 2007) vandalised the property and
destroyed the Complainant’s belongings.  The Complainant stated that neighbours alerted
his parents about the situation who in turn contacted the Royal Gibraltar Police to have the
squatters evicted from the Flat.  The Complainant’s father then secured the shutters and
repaired a damaged glass window to protect the Flat.  In 2011, before his release from
prison, the Complainant’s mother approached the Housing Authority to request that her son
be included in the Housing Authority’s Approved Exchange List (“List”), a request which
was granted in October 2011.  The Complainant stated that he was unable to return to the
Flat not only because of the vandalism and destruction but because of his psychological
well being.

In 2012 upon his release from prison, the Complainant moved into his parents flat whilst he
waited for an exchange, either via the Housing Authority or privately (the Complainant had
placed an advert in a local paper in relation to the exchange) but nothing was forthcoming.
The Complainant claimed his situation was far from ideal and to make matters worse, the
relationship with his parents was very strained.
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In September 2013 the Complainant wrote to the Minister for Housing setting out his
grievances and requesting a meeting.  In the letter, the Complainant highlighted the bad
condition of the Flat and stated that an officer sent by the Housing Authority to inspect the
works required in the Flat had told him that it was in such an appalling condition it was
impossible for a person to reside there.  Notwithstanding, the officer mentioned that he
would recommend that the works required be carried out but advised that it would take
months before he would be able to return to the Flat.

Along with the letter, the Complainant enclosed correspondence from his doctor setting out
his medical condition; he suffered depression and anxiety and he was struggling under the
present situation.  The documentation was put to the Housing Allocation Committee
(“HAC”) to consider the Complainant’s case for inclusion in the Medical List (for
reallocation purposes) but no medical recommendation was made by HAC; the
Complainant therefore had to wait his turn in the General Housing Waiting List.

In October 2013, the Housing Authority informed the Complainant that a re-evaluation of
the Flat would be undertaken by an employee of the Gibraltar General Construction
Company Limited (“GGCCL”) (a wholly owned Government company which is outside
the Ombudsman’s remit) who would contact him to arrange to inspect the Flat.

In March 2014 and no developments having materialised, the Complainant met with the
Housing Authority for an update, only to be told that they were still waiting for the report
from GGCCL.

Desperate for a solution, the Complainant lodged his complaints with the Ombudsman.

Investigation

The Ombudsman directed his enquiries to the Housing Authority who advised that in
August 2013 they had met with the Complainant, to discuss amongst his other issues, the
state of the Flat.  As a result of the meeting, the matter was referred to the Ministry for
Housing’s Technical Section who upon inspection of the Flat compiled a report but did not
recommend permanent decanting as the Flat could be brought to a state of good repair.
Notwithstanding, the Complainant would have to be temporarily decanted for the duration
of the works.  According to the Housing Authority, when the Complainant was informed
that works could be carried out he was adamant that the Flat was beyond repair and insisted
on being relocated.  As such, in October 2013 the matter was referred to GGCCL for a
second opinion and the Complainant informed of this action by way of letter.

According to the Housing Authority the GGCCL’s report was submitted in June 2014.  The
delay in the submission of the report was due to the Complainant having refused access to
GGCCL to the Flat; an issue which the Housing Authority claimed that GGCCL had not
made them aware of at an earlier stage.  At that point the Housing Authority attempted to
contact the Complainant (by phone, by calling card at his address and messages at his
mother’s home) to put the proposals to him but had been unsuccessful.
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The Ombudsman requested copies of both reports and noted that whilst the one from
GGCCL recommended minor repairs by way of the replacement of a number of floor tiles,
repainting and plastering, the one from the Technical Section highlighted:

(i) that the  Flat had originally been designed as a laundry room and subsequently
converted into a studio flat;

(ii) he lack of natural cross ventilation in the Flat;

(iii) the building fabric’s poor condition.

The Technical Section’s view was that the Flat suffered a severe condition mainly due to its
poor design (lack of natural cross ventilation)  but was inhabitable in its current state and
would require ‘tanking’ (the provision of a waterproof internal tanking membrane to the
sub-structure).

At a meeting with the Housing Authority the Ombudsman enquired on which of the two
reports would be chosen and he was informed that the works listed by GGCCL would be
undertaken.  Regarding the lack of ventilation, the Housing Authority stated that nothing
could be done but highlighted that the Flat had been closed for many years which had
severely aggravated the dampness problems in the Flat.

The Ombudsman met with the Complainant to update him on the investigation and to
enquire on how matters were progressing at his end regarding the proposed works by the
Housing Authority.  The Complainant replied he did not want any works carried out in the
Flat and just wanted to be reallocated to another property, furthermore he informed the
Ombudsman that his girlfriend was pregnant and he would be entitled to larger
accommodation once the baby was born.  He again reiterated that apart from the bad state
of the Flat he could not live there; whenever he visited the Flat it brought back bad
memories from his past which he had tried very hard to rehabilitate from. The Ombudsman
advised the Complainant, that under the circumstances he should allow access to the Flat,
not least because the Flat was public housing stock and the Housing Authority had a duty of
care to carry out adequate maintenance to the Flat.  The Complainant resolved to give
access for the works to be undertaken.

In the meantime, the Complainant put his case to HAC for consideration as a medical case
for the purposes of reallocation.  HAC did not recommend the Complainant’s case for
medical categorisation (as a result of which he would have been included in the Medical
List for the purposes of reallocation).

The Ombudsman investigated whether there had been reports of dampness problems from
the Complainant prior to his internment in prison.  The Ombudsman found two reports, one
in 2005 and another in 2008.  Works were undertaken in November 2007 which comprised
of water proofing of the front facade of the building and the repair of a leak at ground floor
level.  No works were carried out with respect to the 2008 report which possibly coincided
with the Complainant’s entry into prison.
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As to the possibility of a reallocation via the Housing Authority’s Approved Exchange List,
the Housing Authority had advised the Ombudsman in a separate investigation that the said
List was not a priority list but rather a tool to assist Government tenants.   As such, the
Ombudsman had advised the Housing Authority to give a clear message to tenants so as not
to raise their expectations or solely rely on the List as a solution.

Conclusions

The Complainant’s grievance was that the Flat was uninhabitable and he had asked the
Housing Authority to reallocate him but nothing had happened, despite the Housing
Authority having informed him in 2013 that they would commission a report on the state of
the Flat.

The Ombudsman’s investigation found that a report had in fact been commissioned by the
Housing Authority which found that although the Flat was in a bad condition (and the fact
that the Flat had been closed for a number of years had undoubtedly contributed to the
deterioration due to lack of ventilation) works could be undertaken to bring the Flat back to
a good state of repair and the situation did not warrant permanent decanting.

As the Complainant disagreed with the findings of the report made by the Technical
Section the Housing Authority requested a second report.  According to the Housing
Authority, the delay in the production of the report was that the Complainant had refused
access to GGCCL.

The Ombudsman was critical of the Housing Authority’s decision to opt for GGCCL’s
recommendations.  On comparing the two reports, the Ombudsman considered that the
Technical Section had put forward a solution to address one of the root causes of dampness
problems in the Flat, i.e. poor fabric condition, whereas the GGCCL report focused on
internal repairs and minor external repairs in the form of plastering of one of the walls.  In
the Ombudsman’s layman’s opinion, by choosing to undertake the repairs proposed by
GGCCL,  the core problem would remain and the consequences would undoubtedly
continue to affect the tenant of the Flat.  As such, the Ombudsman would suggest that the
Housing Authority reconsider their decision.

Notwithstanding, the Complainant was clear from the outset that he wanted a reallocation;
because of the bad condition the Flat was in and because of psychological issues.  Neither
of the reports recommended permanent decanting of the Flat as repairs could be undertaken
and the Complainant’s condition, after consideration of his case by HAC, found that his
condition did not warrant a medical recommendation for the purposes of reallocation from
the Flat. Although the Ombudsman understood that the Complainant suffered psychological
problems which were aggravated when he visited the Flat, the Ombudsman refrained from
making a comment

The Ombudsman did not sustain this Complaint as he found no maladministration in the
manner in which the Housing Authority handled this case.  The Housing Authority’s role
was to address the issues of the condition of the Flat and undertake necessary repairs
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Case Sustained

CS/1060

Complaint against the Housing Authority (“the Authority”) due to the fact that
despite the Complainant being homeless, the Housing Allocation Committee (“HAC”)
had not categorised him as a social case.

Complaint

The Complainant was aggrieved because he did not understand how HAC had not
categorised him as a social case despite being homeless and the Authority being fully aware
of his predicament.

Background [Ombudsman Note: The background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging
the Complaint with the Ombudsman]

The Complainant explained that he used to share a flat with numerous work colleagues but
since he became unemployed some years ago, he found himself unable to pay rent. As a
consequence, his colleagues asked him to vacate the flat in the summer of 2013. The
Complainant stated that he had been homeless since then.

In or around September 2013, the Complainant made an application for social housing to
the Authority. On the 24th October the Authority wrote to the Complainant stating that the
Environmental Health Officer’s report, necessary to assess the Complainant’s application,
had not been received. In November 2013, the Complainant handed the Authority a record
of the addresses where he had recently resided (“the Homeless Report”). He was informed
that it would be made available by the Authority to HAC.

A letter followed, acknowledging receipt of the Homeless Report and informing the
Complainant that a social inquiry report had been requested by the Authority from the
Department of Social Services. Once undertaken, HAC would review the Complainant’s
case. Despite this, on the 18th December 2013 the Complainant received a letter from the
Authority which stated that, based on the recommendation of HAC, the Authority had
“thoroughly reviewed [his] case had made no social recommendation and [had] agreed that
[he] should wait [his] turn on the [Housing] Waiting List.” The letter further stated that if
the Complainant wished to try and secure accommodation within the Government Workers’
Hostel, he should contact the relevant Ministry for further assistance.

The Complainant subsequently wrote to the Authority. In his letter he stated that he did not
understand how HAC had reached that decision when he was in fact homeless and had been
sleeping in his car and at different friends’ houses. The Complainant requested an
explanation for the decision and also enquired on the possibility of appealing the decision.
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He further explained how he would very much like a room at the Government Workers’
Hostel and that he had already applied for one years’ previously. To date however, he had
been unsuccessful in securing one. He stated that he had asked about his position on the list
on countless occasions and that the last time that he attended the Hostel’s office, he was
shouted at and humiliated. He was allegedly told that he required a “special letter”. He was
ridiculed and as a result become annoyed with the Hostel Manager. The Complainant
concluded his letter by again seeking information as to why he had not been considered a
social case by HAC and why he had been advised about the possibility of seeking a room at
the Government Hostel if, when he had attended for that purpose, he had been  asked to
leave and not cause bother.

As a result of the state of affairs with which the Complainant was dissatisfied, he filed a
complaint with the Office of the Ombudsman.

Investigation

The Ombudsman presented the Complaint to the Authority by letter dated 25th March
2014. The letter set out the Complainant’s housing and employment history in Gibraltar,
starting with the fact that he had arrived here in 1973 and concluding that the Complainant
had been told that there was no availability for him at the Government Hostel. The
Ombudsman sought the Authority’s comments as to why, given that the Complainant was
homeless and that he had already supplied the Authority with full disclosure on his
background and filled in all the relevant forms, HAC had taken the view not to categorise
him as a social case.

A lengthy and productive meeting followed between the Ombudsman and the Authority.
The Ombudsman later met with the Complainant on two occasions. A detailed list of all of
the Complainants’ previous addresses since he arrived in Gibraltar in 1973 was drawn up.

On the 10th April 2014 the Authority wrote to the Complainant. The letter stated that they
had received a letter from the Ombudsman, apologised to the Complainant for the delay in
reply and further confirmed that the Complainant’s case would be submitted to HAC for
consideration at their next meeting.

Approximately three weeks later, the Authority again wrote to the Complainant informing
him that based upon the recommendation of HAC, the Authority had agreed that the
Complainant would be placed on the Social “A” List i.e., those cases which are deemed to
be “urgent”. Needless to say, the Complainant was very pleased with the outcome.

Conclusions

Although the Ombudsman was obviously satisfied that HAC had, albeit at a late stage,
reviewed the Complainant’s application conscientiously and that as a result of that analysis
the Complainant had been deemed eligible to be classed as a social case, he expressed deep
concern at the fact that had it not been for the intervention of his office, it would have been
highly likely that the Complainant’s categorisation would not have been granted.
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It was a worrying proposition to the Ombudsman that HAC had not appeared to have
considered the Complainants case as thoroughly as was necessary. Despite having had
documentary evidence in their possession that the Complainant had grounds to justify his
application, it had nonetheless been rejected without an explanation. On the face of it, the
manner in which HAC reviewed the Complainants case was not tantamount or in keeping
with the principles of good administration. It was highly arguable that had the Complainant
not lodged his complaint with the Ombudsman and had the latter not launched an
investigation, the Complainant would have suffered an injustice. Therefore, based upon the
fact that HAC did not afford the Complainant the treatment to which he was entitled, the
Ombudsman sustained the complaint on the basis of the potential injustice which may have
been caused, together with the unnecessary inconvenience and stress inflicted upon the
Complainant.

Considerations

The Complainant was a homeless individual who had made an application to be categorised
for the Social Housing List. The application had been rejected by HAC at first instance, and
was only approved after the Complainant’s grievance was presented to the Authority by the
Ombudsman, the latter having raised issues which prompted HAC to revisit the application
and subsequently grant it.

As a consequence, the Ombudsman considered that given the potential repercussions and
effect that HAC’s decisions could have on the dignity and livelihood of individuals, it
would be desirable that they carefully review all the evidence before them when
considering their decisions, not only to avoid any potential injustices being caused to
applicants, but also because by the very nature and subject of the applications, individuals
making them usually found themselves in desperate and vulnerable positions.

Applicants were therefore entitled to be well served by HAC and proper consideration was
to be given to the analysis and execution of their decisions.

The Ombudsman also considered that when delivering written decisions to applicants, HAC
should clearly state the reasons for the particular outcome reached. The Ombudsman was
also of the view that HAC should consider their modus operandi and, in pursuance of the
principles of good administration, should offer applicants aggrieved with their decisions,
the possibility of meeting with them to discuss issues of relevance.

Classification

Sustained
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Case Not Sustained

CS/1077

Complaint against the Housing Authority (‘HA’) because the HA had decided that
they would not backdate the Complainant’s second housing application, to the date of
his original application.

Complaint

The Complainant was aggrieved because the HA had decided that they would not backdate
his second housing application, to the date of his original application made in 2011. This he
felt was wrong.

Background (Ombudsman Note: The background is mainly based on the version of
events provided by the Complainant, including supporting documentation, at the time
of lodging the Complaint with the Ombudsman.)

The Complainant had applied to buy a flat in a new Government affordable development in
Mons Calpe Mews and Beach View Terraces but since the allocations were made according
to government housing application date-order, the Complainant would be one of the last
ones to be offered a flat as he had only recently re-applied for government housing when he
found out that his original application had been cancelled due to the Complainant not
signing the annual review letter sent out by the HA. This prompted him to make his
complaint to the HA and ask for his application to be backdated to the date of his original
application. This was denied and hence his complaint to the Ombudsman Office.

The Complainant explained to the Ombudsman that he felt that the decision not to backdate
was unfair because his first application was cancelled as a result of the HA sending him
letters to an old address that he had moved away from. This he says was an error on HA’s
part because, he alleged, they had a note in his file from his mother informing them that
they were moving house.

The Complainant explained to the Ombudsman that he used to live with his mother in a
private dwelling, but that his mother was given an opportunity to buy her father’s
government flat and they subsequently moved house when the purchase went ahead. To his
mind, HA should have updated his application because, he felt, they would know of the sale
of the property, as they were managing government housing stock and the flat his mother
had bought was part of that stock. The Complainant further complained that he was never
informed at the time of making his application that he would be receiving a letter on an
annual basis from the HA informing him of his points and that non reply to this letter would
result in his application being cancelled. He stated that had he known this, he would have
asked the HA for an update on noting that he had not received his annual review letter. The
Complainant alleges that he did go in person to the HA counter to ask why his name did not
appear in the housing waiting lists displayed on their board, but was told that the lists
needed to be updated and that it would appear on this list soon.
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Investigation

This complaint was discussed thoroughly with the Principal Housing Officer (‘PHO’)
during fortnightly meetings with the Ombudsman. Files were perused during these
meetings and improvements to the system debated. The Ombudsman would like to thank
the PHO for her willingness to listen and actively seek and welcome feedback from the
Ombudsman Office. Seeking continuous improvement is one of the Principals of Good
Administration which the Ombudsman Office has been promoting for many years.

Conclusion

At the Gibraltar Public Services Ombudsman Office complainants are reminded about their
‘Rights and Responsibilities’. It is a topic that is discussed within the Office time and time
again as it seems that people are conscious of their ‘entitlement’ but not very aware of their
responsibilities, and there are issues of civil responsibility in this case. The Ombudsman
was of the opinion that the Complainant should have written to the HA himself when he
moved house and should have taken the time to fill in the required paperwork in order to
update his application to reflect his new mailing address. The fact is that the Complainant
probably informed his friends that he had moved to a new address, he may have also
informed his bank that he had moved so that he continued to receive important
documentation at his new address, in the same view he should have formally informed the
HA of his change of address. The fact that the Complainant did not do this resulted in the
HA cancelling his application when they did not get a reply to the annual review letter that
they sent out.

The annual review letter is sent out by the HA registered and on both occasions it was
returned to the HA. Perhaps the question arises as to whether the complainant should have
been called by the HA or contacted in some other way, but it is clear that having sent out
two registered letters, the HA had met their stated procedure (the onus should very much
have been on the complainant to have updated his records). With respect to the
Complainant stating that his mum had written a letter to the HA informing them of the
move, this could not be verified as there was no such letter in the complainant’s file or
indeed in the Complainant’s mothers ‘government purchase’ file. The Complainant himself
could not substantiate this as he had no copy of the alleged letter nor did he or his mother
have an acknowledgement from the HA for it as proof of what the Complainant was
alleging. It was further noted that the Complainant’s mother had a different surname to the
Complainant and had she indeed written to the HA about her purchase, the HA would not
have updated the Complainant’s records unless requested by the Complainant himself.

As a result of the fortnightly meetings between the Ombudsman and the PHO
improvements in the system have already been introduced with the housing application
acknowledgement letter already advising applicants of the need to be aware of the annual
review letter and the consequences of no reply. The Ombudsman welcomes the HA
initiative to improve the system. This is an important example of how public bodies should
review their policies and procedures regularly to ensure they are effective and use feedback
to improve their public service delivery for the good of their service users.
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The PSO further recommends that the ‘explanation notes’ that are attached to the housing
application form should also make reference to the ‘annual review letter’ and that the
repercussions of not replying to this annual review will mean that the application will be
cancelled.
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Case Sustained

CS/1040

Complaint against the Housing Works Agency (“HWA”) because it had taken HWA an
excessive amount of time to action reports made by the Complainant in respect of a
leak in the bathroom ceiling of her Government rented flat (“the Flat”)

Complaint

The Complainant complained that she had suffered a leak in her bathroom ceiling for a year
and a half and that no work had been carried out by HWA to repair the problem. The
Complainant first lodged the complaint in January 2012. Despite repeated requests, no action
had been taken by them in the eighteen months that elapsed.

Background [Ombudsman Note: The background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging the
Complaint with the Ombudsman]

The Complainant explained to the Ombudsman that she first reported the problem around
January 2012, a couple of months after moving into the Flat. Throughout that year, she
attended the Ministry for Housing (“the Ministry”) Reporting Office on a couple of
occasions as she had not received an acknowledgment to her complaint. Towards the end of
the summer of 2012, electricians from the Electricity Authority made an inspection and
informed the Complainant that as a precautionary measure, the Complainant had done well
in cutting the electricity supply to the bathroom ceiling light fitting. No works however were
carried out.

In January 2013, when the Complainant questioned when the issue was going to be
addressed, she was allegedly informed by the Ministry that there was no “active” report in
place. As a result, the Complainant was advised to make another report. Unhappy about this,
the Complainant made a verbal complaint but decided that in her own interest, it was also
best if a fresh report was made as had been requested. She therefore proceeded on that basis.

In March 2013 the Complainant was informed at the Reporting Office that works had been
approved and that she should contact HWA to enquire as to when labourers would attend the
Flat for this purpose. The Complainant acted upon this advice and made repeated phone
calls, none of which were answered.

Dissatisfied with the state of affairs, the Complainant filed her complaint with the Office of
the Ombudsman in June 2013.
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Investigation

The Ombudsman presented the complaint to HWA setting out the Complainant’s concerns
and setting out a chronological list of her requests for information which the Complainant
had kept a record of. The Ombudsman sought HWA’s comments on this and also requested
information on the following matters:

Whether HWA held any record of reports having being made in 2012 that may have been
closed as “completed”, as a result of the electricians having attended the Flat in the summer?
Why it had taken HWA over four months to investigate the reported leak when a new report
had been made in January 2013? (four months had elapsed from the date of the new report to
the date of the Ombudsman’s letter presenting the complaint).

Comments on the allegation made by the Complainant that despite repeated phone calls to
HWA, no-one answered the telephone.

Given that a significant amount of time elapsed and the Ombudsman’s letter was not met
with a response, the matter was vigorously chased in October 2013. A substantive reply
followed shortly after.

The letter in reply firstly offered an apology for the delay stating that a reply had not been
forthcoming due to inadvertence. In answer to the questions raised by the Ombudsman,
HWA stated that;

1. They had found no records of reports having been made in 2012.

2. HWA files showed that the report was made in January 2013 and that for some
unknown reason, the complaint had been electronically transferred to HWA instead
of to Gibraltar General Construction Company Limited (“GGCCL”) ( a wholly
owned Government company which since April 2011 was responsible for conducting
exterior works to Government buildings and over which the Ombudsman did not
enjoy jurisdiction). According to HWA, the complaint should have been remitted to
GGCCL by the Ministry since the cause of the ingress was external in nature.

3. The telephone number the Complainant had been provided with was the incorrect
number, hence the reason why the Complainant’s calls were never answered.

The letter concluded by stating that a reminder/instruction would be sent by HWA to
GGCCL to have the works executed as soon as possible. Given that time continued to pass
and that despite exchanges in correspondence the cause for complaint was not progressed,
the Ombudsman wrote to HWA for an update towards the end of November 2013.

The letter in reply that followed from the Ministry towards the middle of January 2014,
stated that pursuant to enquires, the reminder/instruction had not been issued since GGCCL
did not have a pending works order which corresponded to the complaint. The previous order
had in fact been cancelled in October 2013 with a view to having it redirected by HWA to
GGCCL. This however had not taken place until December 2013.
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Upon a further chaser for an update by the Ombudsman some weeks later, the Ministry
replied in March 2014. They informed the Ombudsman that they had been advised by
GGCCL that although the task of addressing the complaint was at hand, the works had not
been started due to backlog. GGCCL had assured the Ministry however that they would
begin soon, although they had been unable to provide any indication of a start date.

Conclusions

The Ombudsman remained dissatisfied with the manner in which this complaint had been
handled from its very inception by the entities concerned. (The Ombudsman was unable to
comment on GGCCL’s involvement since the jurisdiction of his office did not extend to this
entity).

Although the Ombudsman is fully aware of the volume of work the Ministry, HWA and
indeed GGCCL have to deal with, the manner in which the complaint was handled was, from
HWA’s own admission and in the Ombudsman’s view, administratively flawed from the
outset.

Firstly, it would appear that the initial report (2012) was lost or misplaced. However, since
the complaint lodged by the Complainant was made at the Ministry’s Reporting Office (this
being standard practice), the Ombudsman could not attribute the alleged loss to HWA.

The Complainant’s numerous attempts to contact HWA for an update on her case by
telephone also proved fruitless. HWA had stated that the reason for this had been that the
Ministry had given the Complainant HWA’s old number hence the reason why the
Complainant could not get through. It was not until the Complainant finally attended the
Ministry’s Reporting Office in person at the beginning of 2013, that she was informed that
there was no pending report in existence and was obliged to lodge a new one.

The Ombudsman’s letter presenting the complaint was also met with an unacceptable delay
before HWA substantively replied to it. The reply, although unreservedly apologetic,
contained numerous explanations for HWA’s inaction, ranging from the complaint being
misfiled in the absence of a reply, to it being electronically transferred by the Ministry to the
wrong entity (HWA) “for some unknown reason”. According to HWA, the instruction
should have been forwarded directly by the Ministry to GGCCL who were responsible for
external works and not to HWA.

The Ombudsman’s view was that although this may have been the case, HWA should have
identified at that stage, that the instruction had been sent to them in error, and alerted the
Ministry or GGCCL. It also transpired (as stated by the Ministry in their January 2014 letter
to the Ombudsman), that the “reminder/instruction” which HWA had also stated was going
to be issued to GGCCL for the works to be carried out as soon as possible, did not
materialise either.
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In conclusion, due to cumulative administrative failings for what on the face of it did not
appear to be a particularly complicated complaint, together with HWA’s volume of work
which the Ombudsman accepted, the position was that at the time of drafting this report
(almost two and a half years after the initial complaint had been made), works to the
Complainant’s leaking bathroom ceiling had still not commenced and there was no
indication of when this would be so.

The Ombudsman was unable to pursue the matter of when works would be carried out
because his office did not enjoy jurisdiction over GGCCL. This created a lacunae in his
investigation.

Classification

Sustained on the basis of delay.

Ombudsman Note

Although the Ombudsman had sustained the complaint, he also found it prudent to note that
HWA (being the public body complained against) could only be held to be a contributor to
the cumulative administrative failings.

The Ombudsman noted the apparent lack of communication between the Ministry (Reporting
Office), HWA and GGCCL which in his view fell short of the service standard required and
not in keeping with good administrative practice.

Update

In December 2014 the Ombudsman contacted the Complainant to enquire whether there
were any further developments on the matter. He was informed that works were being
carried out. Finally, in January 2015 the Ombudsman was informed by the Complainant that
the works had been completed.
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Case Sustained

CS/1043

Complaint against the Housing Works Agency (“HWA”) because the Complainant had
been waiting for a replacement front door to her Government rented flat  (“the Flat”)
since she reported it on the 15th October 2012.

Complaint

The Complainant complained that in October 2012 she had reported that the front door (“the
Door”) to her Flat needed replacing or alternatively, that the glass panels on the existing
door be changed. Despite this, up to and including the date upon which she filed her
complaint with the Ombudsman, her request had not been acknowledged by HWA.

Background  [Ombudsman  Note:  The  background  is  mainly  based  on  the version
of events provided by the Complainant, including supporting documentation, at the
time of lodging the Complaint with the Ombudsman]

The Complainant explained to the Ombudsman that in September 2012 the glass panels to
the Door were shattered. The Complainant had made enquiries on the cost of replacing these
but given that she was in receipt of social assistance, she could ill afford the replacement
cost of £120. A report was filed at the Housing Authority (“HA”) by the Complainant on the
15th  October 2012. While she waited, the Complainant felt insecure in her own home and
also stated that she was very cold in winter, as there was no way of preventing the draft from
entering the Flat. Given that no acknowledgement had been received and that no action had
been forthcoming from HWA, the Complainant filed her complaint with the Ombudsman in
February 2013.

Investigation

The   Ombudsman   presented   the   Complaint   to   HWA   setting   out   the Complainant’s
concerns and requested their comments. No reply was received. Following a chaser letter a
communication was received in April 2013. It consisted of the Ombudsman being copied
into an email exchange between HWA and the HA. This communication fell short of the
substantive reply the Ombudsman would have reasonably expected to have received in reply
to his letter setting out the complaint. Despite this, it appeared from the text of the emails
forwarded that the original works order for the replacement of the door had been cancelled
due to the fact that the Door was constructed of aluminium and was therefore classed as an
“external” works order. The mails stated that a new external works order number had been
assigned to the task and the replacement of the door/panels was “pending” until an
instruction to proceed with the “less emergency and routine works for the replacement of
windows etc” was issued.
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The  Ombudsman  was  dissatisfied  with  the  manner  in  which  HWA  had addressed his
original letter of complaint and again wrote to them, reminding them that he sought their
comments in relation to the alleged delay experienced by the Complainant and information
on the steps taken since the complaint had been made in October 2012.

A short email was received from HWA on the 20th  May 2013 stating that the Door had been
ordered but that it would take “a few weeks” to manufacture and fix since it was not
available “off the shelf” and had to be made to measure. The email also included an  attached
mail “thread” in which the HA stated that “ASL” had been instructed to have the Door
replaced and that when the Complainant had reported the issue “it was assumed that it was a
timber door, thus  the  delay  in  instructing  [the]  windows  contractor  to  have  the  door
replaced”.

Some months elapsed and in November 2013, the Complainant returned to the office of the
Ombudsman complaining that no progress had been made.

The Ombudsman immediately wrote to HWA and referred them to their correspondence of
20th  May 2013. He sought an explanation as to why the job had not been completed as well
as an estimate as to what arrangements would be made to ensure it was expeditiously carried
out. A reply was received from HA shortly thereafter, stating that when the Door was
inspected, it was established that the only problem with it was that the top glazed panel was
cracked  and  as  a  result,  ASL  had  been  instructed  to  proceed  with  the replacement. It
was also confirmed that a reminder had been issued and that it had been requested that they
proceed with the task as soon as possible.

A number of queries arose in the Ombudsman’s mind as a result of the letter received from
HA.

HA had stated that pursuant to the inspection, it had been established that the only problem
with the Door was that the glass panel was cracked and that as a result, ASL had been
instructed to proceed with the replacement. Clarification was sought by the Ombudsman as
to whether the instruction issued had been for the glass panels only or for the entire door
since according to HWA, a new door had been requested and was being made to measure.
Additional information was requested by the Ombudsman in relation to the identity of ASL
and on any steps which had been taken by HWA since May 2013 (the date upon which
according to HWA the order for the new door had been made). As a final request,, the
Ombudsman sought information as to whether HA ordinarily took any action against
contractors when issued works were not complied with or, whether a tenant was obliged to
file a complaint before any action was indeed taken?

After having gathered the information requested, HA responded to the Ombudsman some
weeks later, on the 31st January 2014. Their letter identified ASL as one of the four
contractors who undertook windows and shutter repair works and replacements and, further
stated that when ASL was first called to replace the Door, they had informed HA that that
was not necessary as it was only the glass that was damaged and not the Door itself. As a
result, a second contractor was instructed to proceed with the replacement glass.
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In HA’s letter, the Ombudsman was also given confirmation that the works had been
completed.

Conclusions

It seems obvious for the Ombudsman to state that a period of fifteen months (from the time
the complaint was filed by the Complainant at HWA in October 2012, to January 2014,
which is the date when it was confirmed that the job had been undertaken), was an inordinate
and hugely excessive amount of time for the Complainant to have had to wait for the glass
panels to be replaced.

Although the Ombudsman is fully aware of the amount of outstanding orders HWA has to
fulfil, together with the resources that must be employed to carry out individual jobs, fifteen
months for a relatively straightforward works order to have been undertaken, was
unacceptable. The Ombudsman has identified the following failings which exacerbated delay
and in his mind, were tantamount to maladministration:

1. The lack of replies or updates to the Complainant by HWA.

2. The lack of a full and timely reply to the Ombudsman’s letter setting out
the complaint.

3. The miscommunication between HWA and HA and whether or not the works order
was active or had been cancelled.

4. The assumption by HWA that the Door was a timber door (which can only lead the
Ombudsman to the conclusion that there was no inspection carried out).

5. The conflicting accounts by HWA and HA on the nature of the required work (i.e.,
the former stating that a new door had been ordered and the latter that an instruction
had been issued to replace the glass panels only).

6. HWA/HA’s failure to chase the contractor (ASL) once the instruction to replace the
glass had been issued and had not been complied with.

Classification

Sustained

Ombudsman note

The Ombudsman was unable to opine on ASL’s involvement in this complaint since it was a
privately owned company over which his office held no jurisdiction
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CS/1053

Complaint against the Housing Works Agency (“HWA”) in relation to delay in
carrying out works to the stairwell leading to the Complainant’s Government rented
flat (“the Flat”) and lack of replies to e-mail correspondence sent by the Complainant
to HWA.

Complaint

The Complainant was aggrieved because the steps leading to his Flat were broken and
unsafe. Despite a report having been filed at the Ministry for Housing’s Reporting Office in
2011 and the works having been noted as “very urgent,” no action had been taken by HWA
for a period of two years (the date upon which the Complainant made his complaint to the
Ombudsman).

The Complainant further complained that he had written two emails to HWA but had not
received replies.

Background [Ombudsman Note: The background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging the
Complaint with the Ombudsman]

A report in respect of the damaged steps was made by the Complainant at the Reporting
Office on 15th December 2011.

Since a period of two years had elapsed and no works had been carried out, the Complainant
wrote to the Chief Executive of HWA on 4th November 2013. The Complainant attached the
initial report to his letter and explained that despite the lapse of time and repeated telephone
calls by himself and some of his neighbours, the necessary works had not been commenced.
For ease of reference, the Complainant also attached photographs of the damaged steps and
stated that they still posed a hazard to tenants. No reply was received to that correspondence.

A further e-mail was sent by the Complainant some two weeks later but again, it was not met
with a reply.

Frustrated with the state of affairs, the Complainant lodged his complaint with the Office of
the Ombudsman.

Investigation

The Ombudsman wrote to HWA on 28th November 2013 setting out the complaint and
seeking their comments.

Telephone conversations ensued whereby the Ombudsman was advised that pursuant to the
retirement of HWA’s Chief Executive, complaints relating to external works were to be
presented to the Housing Authority (“HA”) directly. The Ombudsman thereby wrote to HA
immediately.
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After some email exchanges, it was suggested by HA that in fact, HWA was the entity
responsible for addressing the Ombudsman’s queries.

The Ombudsman re-established contact with HWA. He requested their comments in relation
to the complaint and sought explanations on the steps that had been taken by them in relation
to the receipt of the Complainants report two years previously and on the issue of the non-
replies to his emails of November 2013.

HWA provided the Ombudsman with a prompt reply.

HWA explained that they had only become involved in the Complainant’s complaint as a
result of the Housing Authority’s Project Manager’s temporary transfer to HWA. That
exceptional arrangement meant that duties that were not the contractual responsibility of
HWA were being undertaken by that entity. In an attempt to expedite matters, the Project
Manager would act as liaison between HA and the company responsible for carrying out
external works for the Government; Gibraltar General Construction Company Limited
(“GGCCL”). After the Project Manager’s retirement, those duties were duly returned to HA.

HWA was only responsible for works required to be undertaken to the interior of
Government properties. Since the complaint in question was of an external nature i.e., a
common exterior stairwell, the Ombudsman was informed that he should liaise with HA
directly.

In respect to the complaint of non-reply to the Complainant’s emails, HWA confirmed that
they had received the emails but, since they related to matters outside their competence
(i.e.,external works), standard practice had been followed. This entailed printing of the said
emails and passing to the Project Manager for him to deal with. HWA was unable to
comment on what action, if any, had been taken.

As a result of the content of HWA’s letter, in an attempt to assist, they copied the
Ombudsman on an email sent by them to HA, requesting information on whether or not
HWA had made a previous request for GGCCL to undertake works to the stairwell.
Following the exchanges in correspondence between HWA and the Ombudsman, the
Ombudsman again wrote to HA stating that despite having followed their earlier advice and
contacted HWA, it transpired that the nature of the complaint did not fall within the
competence of HWA and, for that reason, the complaint was being re-directed to HA. Given
the lapse of time that had ensued as a result of the “confusion”, the Ombudsman requested
HA’s prompt attention and an early reply explaining the position.

HA reverted to the Ombudsman promptly. They stated that upon review of matters, they had
established that there seemed to exist some conflicting data between HWA and HA
databases and that it was difficult, at that stage, to determine whether or not HWA had in
fact returned the pending external work. Some days later, on 24th March 2014, HA wrote to
the Ombudsman again stating that the initial 2011 report had been cancelled by HWA in
December 2012 and that no new works order had been made to GGCCL for the works to
have been undertaken. The letter however, stated that a new works order had (at the time of
writing) been generated to GGCCL for the works to be actioned as a matter of urgency.
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To the Ombudsman’s surprise, the Complainant, upon having been informed by him that a
new works order had been issued, informed the Ombudsman that the works had indeed been
carried out and concluded towards the end of 2013.

The Ombudsman issued the HA with a substantive letter on 8th May 2014. He  referred to
their previous letter of 24th March 2014 where HA had explained that the original works
order had been cancelled and that a new one had been generated requesting that GGCCL
action the works urgently. The Ombudsman explained how, upon contacting the
Complainant to update him on matters, he had in turn, informed his office that the relevant
works had been carried out prior to the end of 2013 (December). In view of that
development, the Ombudsman requested HA to advise him on the steps which would be
taken before the existing works order was cancelled. Would an inspector, for instance, visit
the site to sign off the works?

The Ombudsman highlighted that notwithstanding the completion of the works, the obvious
lack of communication between the parties raised issues relating to the management of the
Reporting Office’s database in which all Government residential properties’ reports were
recorded. The Ombudsman further elaborated on his understanding that, until 2011, the
HWA (previously the Buildings and Works Department), had been the entity tasked with
repairs to the properties previously referred to. However, as far as the Ombudsman was
aware, current policy was that works (particularly those of an external nature) were presently
being conducted by GGCCL. In consequence of this and further to the statement in HA’s
letter of 24th March where they had stated that the work order relating to the Complainant’s
property had been cancelled by HWA; the Ombudsman posed the following queries:

1. Did HWA still have full access to the Reporting Office’s database?

2. Did GGCCL enjoy full or part access to the same?

3. Which entity decided whether a report was to be passed to GGCCL or HWA?

4. What procedure was in place in relation to the Reporting Office database if a report
was passed to GGCCL? i.e., was a record kept of the transfer to GGCCL and was it
updated when the works were completed by the contractor appointed?

5. Who updated the system?

6. Who made inspections to ensure that repairs, whether of an internal or external
nature, had been conducted to a satisfactory standard?

7. Did GGCCL notify the HA once reports had been completed?

8. Who was responsible for updating the Reporting Office database when reports were
completed?
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At a subsequent meeting between the Ombudsman and HA, it was agreed that the
Ombudsman’s letter had clearly established that there had existed a clear lack of
communication between HW, HA and GGCCL. The Ombudsman was informed that it had
been agreed between the parties that GGCCL could not have access to HA’s database in
order to update it. Instead, GGCCL would inform HA when specific works had been
completed to enable HA to update their own database/records.

On 18th July 2014, HA responded substantively to the Ombudsman’s queries raised in his
May 2014 letter.

The replies were:

1 . HWA continued to have access to the HA database.

2. GGCCL had access to the HA database via the Reporting Office but did not enjoy a
direct link due to Data Protection issues.

3. It was a Government policy decision that to ease the process, all works were to be
passed to GGCCL for the appointment of subcontractors or otherwise.

4. When works were completed the HA database would be updated accordingly.

5. The system was being updated by the Reporting Office Manager.

6 . Depending on the nature of the works, they were inspected by GGCCL Inspectors or
HA/HWA staff, upon completion.

7. GGCCL would notify the cancelled or completed works via the Reporting Office
Manager who would in turn update the works orders on the HA database.

8. As stated in points 5 and 7, the database was updated by the Reporting Office
Manager.

Conclusions

The Ombudsman was satisfied with both the nature and content of the reply received from
HA. He was as a result, able to form the view that the lack of administrative cohesion and
communication (between HA, HWA and GGCCL), evidenced by this complaint, had given
rise to the delay encountered by the Complainant in respect of the works reported by him in
2011.

The Ombudsman expressed concern that had this complaint not been lodged with his office
and had he not intervened as a result and, it must be said, had the entities concerned not been
as cooperative to the Ombudsman process as they were, it would have been highly likely that
the serious administrative misgivings which were brought to light, would not have been
addressed and subsequently remedied.
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Classification

In relation to the delay in HWA carrying out the works to the Complainant’s stairwell- Not
sustained

The HWA was not under a contractual responsibility to engage works of an external
nature to Government residential properties. This was the responsibility of the newly
created GGCCL, which the Ombudsman duly explained to the Complainant.

In relation to the HWA’s non replies to the Complainant’s two emails of November 2013 –
Sustained

The HWA did admit to having received the emails but, as stated to the Ombudsman, they did
not reply since their content fell outside HWA’s area of competence. Despite this, the
Ombudsman was of the view that in accordance with the principles of good administrative
practice, HWA should have acknowledged the Complainant’s emails and written to him
explaining the position and proper procedure to follow.

Considerations/Ombudsman’s Note

The Ombudsman was pleased with the explanations received and the improvements that had
ensued pursuant to his investigation. However, it was important for the efficient running of
the new system that it was regularly updated. The Ombudsman would be vigilant and if such
a matter gave rise to a complaint in the future, he would seek explanations as to why the
system had failed.
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Partly Sustained

CS/1030

Complaint against the Income Tax Office (ITO) in relation to the Complainant’s life
insurance allowance for the years 2005/06 & 2006/07 which had been reversed and her
allowances for the year 2005/06 were incorrectly apportioned and to date had not been
corrected. The Complainant was also aggrieved because a higher rate of income tax was
applied to those who lived outside a 15km radius from Gibraltar and upon requesting a
copy of the tax rules to substantiate the above, ITO informed her they could be obtained
online but the Complainant was unable to find these. Tax surcharge was also applied
despite ITO having assured the Complainant this would not happen and allowance for
medical insurance omitted and error was not rectified.

Complaint

The Complainant was aggrieved because:

(i) The life insurance allowance for the years 2005/06 & 2006/07 had been reversed;

(ii) Allowances for the year 2005/06 were incorrectly apportioned and to date not been
corrected;

(iii) Higher rate of income tax applied to those who lived outside a 15km radius from
Gibraltar;

(iv) Upon Complainant requesting a copy of the tax rules to substantiate (iii) above, ITO
informed her they could be obtained online but the Complainant was unable to find
these;

(v) Tax surcharge applied despite ITO having assured Complainant this would not happen;

(vi) Allowance for medical insurance omitted and error not rectified.

Background [Ombudsman Note: The background is mainly based on the version of
events provided by the Complainant, including supporting documentation, at the time of
lodging the Complaint with the Ombudsman]

In October 2011, the Complainant, a cross frontier worker (British subject who resided in
Spain and worked in Gibraltar) received tax assessments for the years 2005/06 and 2006/07
which showed amounts payable of £286.59 and £354.44 respectively, totalling £641.03.  The
Complainant identified that allowances for a life insurance and a medical insurance which had
previously been allowed had not been included in the assessments.  She also noted that for the
year 2005/06 the allowances had been incorrectly apportioned; in that tax year she had worked
for a three month period and only been credited with the allowance for one month.
Furthermore she noted that a 45% rate of tax had been applied to most of her earnings in
2005/06.
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In November 2011 the Complainant wrote to the ITO appealing the assessments.   According
to the Complainant, the ITO informed her that because she did not live in Gibraltar, or within
a 15km radius, the rate of tax applied was higher and allowances were apportioned.  The
Complainant found this an injustice and requested that the ITO provide a copy of those rules.
The Complainant stated that the ITO informed her she could obtain the rules online but when
she did so she was unable to identify those rules.

In relation to the life insurance, the Complainant claimed to have been told by the ITO that
they had doubts on whether it was a life insurance or a pension plan, despite the policy
document stating on the first page “...hereby insures the life of the person stated on the policy
specification schedule...”.

Regarding the medical insurance, ITO informed the Complainant that they would be looking
into the matter and also into the one month apportionment which the Complainant disputed
should be three months.

In January and March 2012 the Complainant received demand notes from the ITO for the
outstanding amounts which included 10% and 20% surcharges respectively for late
settlement. The Complainant contacted the ITO by phone and claimed to have been told that
because the assessments were under appeal no surcharge would be applied.

The Complainant explained that in March and July 2012 she emailed the ITO requesting an
update. ITO’s initial response was that they were working on her case and subsequently
replied that the person dealing with her case had been working from another office and been
unable to attend to her case.  However, by June 2013, the matter remained unresolved.

The Complainant sent an email to the ITO on the 21st June 2013 once again requesting an
update and asking that the matter finally be concluded.  Shortly after, the Complainant’s
employer received a letter from the ITO instructing that monthly deductions of £30- be made
from her salary, towards the outstanding amount of tax owed which now included the
surcharges and amounted to £846.13.

The Complainant lodged her Complaints with the Ombudsman in July 2013.

Investigation

The following information is relevant to all the Complaints:

 The Ombudsman wrote and met with the Commissioner and staff of the ITO during
this investigation;

 The ITO contacted the Complainant in mid-August to offer a meeting to discuss the
outstanding issues but the Complainant was unable to take up the offer due to work
commitments;
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 There is no formal appeal in place.  The ITO was of the view that the issues raised by
the Complainant did not warrant taking the case to the Income Tax Appeals Tribunal
as those could be dealt with by staff at the ITO and as such, continued to deal with the
matter.

 The officer dealing with this case had been transferred to another section within the
ITO and because she had been the person dealing with the case continued to do so.
This had been a contributing factor to the delay in the resolution of this case.

Complaint 1

The life insurance allowance for the years 2005/06 & 2006/07 had been reversed – Sustained

The ITO explained to the Ombudsman that the insurance policy had been erroneously
allowed in the Complainant’s tax code and therefore reversed in the tax assessment.  The
ITO explained that the policy documents submitted by the Complainant were in Greek, apart
from the policy specification schedule (“Schedule”) which consisted of three pages in
English.  The ITO found the Schedule contained insufficient documentation to determine
whether the policy was a life insurance or a pension plan and had asked the Complainant to
provide the entire policy document translated into English. Notwithstanding, the ITO
believed that the policy was in fact a pension plan; the Schedule contained the words
‘annuitization’ and ‘annuity’, terms used in pension plan policies, and there was  no sum
assured for the Complainant’s life  contained in the Schedule which is standard in most, if
not all, life insurance policies.

The Ombudsman enquired on whether in the event that the policy turned out to be a pension
plan, the Complainant could still claim a pension allowance.  The ITO explained that under
the Income Tax Act, pensions have to be approved by the Commissioner of Income Tax who
follows the guidance notes on occupational pension schemes issued by the ITO.  Those
guidance notes are based on the UK practice guidance notes IR12 on occupational pension
schemes.

At the conclusion of the investigation, ITO confirmed that the Complainant’s policy did not
fall under the pension plan schemes approved by the Commissioner of Income Tax.

The Complainant claimed to have pursued the translation of the entire document through the
insurance company but had until now (30th September 2013) only managed to obtain the
Schedule.  According to the Complainant, the documentation held by ITO in Greek was only
the Terms & Conditions of the policy and as such she did not believe that this would contain
information which would determine whether the policy was a life insurance or a pension
plan [Ombudsman Note: In the Ombudsman’s view the Terms & Conditions are an integral
part of the policy].  The Ombudsman enquired if she had thought of having the document
privately translated and the Complainant explained that would be quite costly and there was
still the possibility that the ITO would refuse the tax allowance in respect of the policy.
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In October 2013, the Complainant continued attempts to obtain a translation through the
insurance company. They informed her they had double checked the policy contract and all
pages were in English.  Notwithstanding, the insurance company offered to send a copy of
the Schedule and if required, could for a specific fee, supply a copy of the entire policy.  The
Complainant maintained that the copy of the entire policy offered by the company was a
duplicate of the documentation held by the ITO; a copy of the Schedule and six or seven
separate pages.  Notwithstanding the Complainant opted for a copy of the Schedule and she
once again forwarded this document to the ITO.

Conclusion

The ITO had made a verbal request to the Complainant to provide them with a translated
copy of the entire policy document.  On perusing the Schedule it was the ITO’s view that the
policy was in fact a pension plan and not a life insurance but they gave the Complainant the
benefit of the doubt and provided an opportunity for her to present further documentation.
The Complainant maintained that there was no further new documentation that she could
provide and she had informed the ITO of this.

The Ombudsman was of the view that the ITO should have stood by their decision (based on
the Schedule ITO believed policy was a pension plan) until the Complainant proved
otherwise, and not allowed the matter to drag on for two years.  However, the Ombudsman
was also conscious of the fact that the ITO had assisted the Complainant by giving her the
benefit of the doubt in allowing her to produce a complete English version of the policy (to
include the Terms & Conditions) before making a decision.   The ITO could have provided a
written response to the Complainant’s November 2011 letter of appeal addressing all issues
raised and stipulated the requirements.  In not having done so, the Complainant appeared to
the Ombudsman to be unclear at the commencement of the investigation on the reasons why
a translation was required.  Furthermore, copies of the two emails sent by the ITO to the
Complainant in March and July 2012 (in response to the Complainant’s request for an
update) were apologetic for the delay but did not highlight that the Complainant had not yet
produced the required documentation.

Regarding the Complainant’s intention to appeal, the Ombudsman found that the ITO
decided the issues did not warrant taking the case to the Tribunal and continued to deal with
the matter but did not inform the Complainant of their decision.  The Complainant was under
the impression that her case was in fact under formal appeal when that was not the case.
Again the ITO should have informed the Complainant of their decision in writing.

The fact that the officer who had been dealing with the case was transferred to another
section but continued to handle the case has also been a contributory factor to the delay.

The Ombudsman sustains this Complaint on the basis that the ITO should have given written
notification to the Complainant of their decision that the policy was a pension plan and not a
life insurance, and stipulated a deadline by which the Complainant was required to submit
the translated copy of the policy for the ITO to review their decision based on the full
documentation.
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Complaint 2

Allowances for the year 2005/06 had been incorrectly apportioned and to date (as at the time
of writing this report) not been corrected – Not Sustained

The ITO had reviewed the Complainant’s case and confirmed that the apportionment had
been amended to two months.  The ITO explained that the reason for the one month
apportionment in the first assessment was as a result of the deduction card submitted by the
employer having stated one month in employment. This was rectified by the employer and in
turn adjusted by ITO.  By way of explanation ITO informed the Ombudsman that for the
purposes of apportionment, the tax bandings are reduced by one twelfth for each calendar
month during which the individual does not carry on, exercise or undertake any trade,
business, profession, vocation or employment in Gibraltar.

Conclusion

Based on the findings of this investigation, the Ombudsman determined not to sustain this
Complaint.  The incorrect apportionment of allowances had resulted from an error contained
in the employer’s deduction card which was subsequently rectified.

Complaint 3

Complainant finds it an injustice that because she lives outside a 15km radius from Gibraltar,
the rate of tax applied is higher and allowances are apportioned – Not Sustained

The ITO advised that the wording of the Complaint was incorrect.  The 15km radius stated
by the Complainant had never been what determined the apportionment of tax bandings and
allowances.

The ITO explained that under the Income Tax Act 1952 (the Act in force at the time of the
assessments) the term ‘Ordinarily Resident’ for the purposes of the Act was described as
follows:

“... a British subject or a citizen of the Republic of Ireland who is employed or self-
employed in Gibraltar and who resides wholly within the Campo district or partly within
Gibraltar and partly within that district, except for such temporary absences as aforesaid (the
Campo District for this purpose being the areas comprised within the former Consular
Districts of Her Majesty’s Vice-Consulates at La Linea and Algeciras as they existed
immediately prior to the abolition of those Vice-Consulates).

ITO stated that it was British subjects or citizens of the Republic of Ireland who worked in
Gibraltar but resided in those two specific locations, La Linea or Algeciras (aside from
Gibraltar) but no other towns or villages in between, that would qualify as ‘ordinarily
resident’.  The benefit over non-residents in this case would have been that the allowances
and tax bandings would not have been apportioned for the months in employment but would
have been given for the full tax year, hence the lower rate of taxation.
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The ITO referred the Ombudsman to ‘Income Tax (Allowances, Deductions and
Exemptions) Rules, 1992 Section 7(2), 8(1), 12, 13, 17, 18 and 19 & the ‘Effects of Non-
Residence’ in Section 20 and in ‘Rates of Tax Rules, 1989’ Section 2(2).

Conclusion

The Ombudsman perused the sections of the laws above-mentioned and was not satisfied that
the ITO was in compliance with the laws stipulated.

The Ombudsman was of the opinion that the powers of the Vice-Consulates at La Linea and
Algeciras (now abolished) extended to other towns and villages in the surrounding area.  As
such, the Ombudsman approached various entities who he believed would be able to provide
historical data to establish the area which comprised the “Campo District”.   At the time of
writing this report the Ombudsman had two lines of enquiry open; the Garrison Library and
the British Embassy in Madrid. Given the time that had elapsed between the lodging of the
Complaint and the writing of this report (delayed due to the Ombudsman’s efforts in
obtaining information as aforementioned) the Ombudsman decided to close this report
accepting the ITO’s application. However, the Ombudsman would continue his efforts to
obtain information to either corroborate that of the ITO or otherwise in which case he would
revisit the case and submit a fresh report in respect of Complaint 3.

The Ombudsman did not sustain this Complaint.

Complaint 4

Complainant requested copy of the rules determining that if person lives outside  a 15km
radius from Gibraltar, the rate of tax applied is higher and allowances are apportioned;
directed by ITO to obtain the rules online but unable to find information to substantiate either
– Not Sustained

The ITO confirmed that they had verbally informed the Complainant that she could find the
relevant information in Rule 2(2) of the Rates of Tax Rules 1989.  This states the following:

Rates of tax chargeable on individuals, etc.

2.(2) In the case of an individual to whom the provisions of section 34(3)
apply, the amounts of taxable income set out in the above bandings shall be
reduced by one-twelfth for each calendar month in the year of assessment
during which that individual does not carry on, exercise or undertake any
trade, business, profession, vocation or employment in Gibraltar.

Conclusion

The above is one of the rules applicable by the ITO when calculating the tax of persons who
are not categorised as ‘Ordinarily Resident’ in Gibraltar, a term which is in turn defined in
the Income Tax Act 1952 (see Complaint 3).
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Complaint 5

Despite being verbally assured by the ITO that because the assessments of 2005/06 &
2006/07 were under appeal no surcharge would be applied on the tax demands sent to her for
those periods, surcharges have been applied and the Complainant’s employer has received
instructions to make deductions from her salary - Sustained

The ITO informed the Ombudsman that both the surcharge demand notes and the deduction
instructions to the employer had been sent in error.  The ITO stated that those had now been
cancelled pending a review of the assessments.

The ITO confirmed they had spoken to the Complainant in relation to both issues.
Regarding the surcharges, the ITO had verbally advised the Complainant to ignore those as
the matter was under ‘appeal’.  Once again no written instruction was provided by the ITO at
that point, and it is clear from the ITO’s subsequent action, that those demands were in fact
not cancelled.

On the matter of the deduction instructions to the employer (by letter dated 13th June 2013)
the ITO claimed they had contacted the company the Complainant worked for, subsequent to
the letter having been sent, and instructed not to make the salary deduction as the letter had
been sent in error.  A letter was sent out by the ITO in early August to that effect.

The Ombudsman enquired if it was standard practice to put assessments on hold whilst an
‘appeal’ is pending and the ITO confirmed that was the norm but had erroneously not
happened in this case.

Conclusion

The Ombudsman sustained this Complaint.  The Complainant’s assessments were being
reviewed and as such should have been put on hold in November 2011.  Failure to have done
so triggered a 10% surcharge demand having been sent to the Complainant in January 2012
and a 20% surcharge in March 2012.  Once again, failure to have put the assessments on
hold at that point led to the ITO issuing, in error, a direct instruction to the Complainant’s
employer in June 2013, for deductions to be made from her salary.

The Ombudsman reiterates that had the ITO issued a written reply to the Complainant’s
letter of November 2011 that would have triggered that the assessments be put on hold and
the above errors could have been avoided.

Failure on the part of the ITO to have kept adequate records led to further hardship for the
Complainant.

The Ombudsman sustains this Complaint.
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Complaint 6

Allowance for medical insurance held by the Complainant has not been included in the
2005/06 assessment and when she brought the issue to the ITO’s notice nothing was done to
rectify the error – Not Sustained

The ITO advised that the medical insurance would be allowed in the assessment once said
assessment was reviewed.

The ITO did not expand on the reason why it had not been included in the original
assessment.

Conclusion

The Ombudsman can only conclude that this was an oversight on the part of the ITO which
will now be rectified. This was an omission, more likely than not, due to human error, and as
such, the Ombudsman does not sustain this Complaint.

Classification

Complaint 1 – Sustained

Complaint 2 – Not Sustained

Complaint 3 – Not Sustained

Complaint 4 – Not Sustained

Complaint 5 – Sustained

Compliant 6 – Not Sustained
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Case Sustained

CS/1047

Complaint against the Income Tax Department (“the Department”) in relation to the
delay in processing the Complainant’s tax rebate form upon his relocation to the United
Kingdom. In addition, the Complainant was also aggrieved with the service and
treatment received by the Income Tax Office.

Complaint

The Complainant was aggrieved because at the time of filing his complaint with the Office of
the Ombudsman towards the end of October 2013, he was still waiting for his request for tax
rebate to be processed, despite the fact that he had completed his “Leaving Gibraltar Form-
Claim for Final Assessment” (Form P7A) (“the Form”) three months earlier, on the 22nd July
2013.

The Complainant was also unhappy with the service received from the Department which he
had described as “appalling”. According to him, the person who had been dealing with his
queries had shown “no concern for the whereabouts of [his] money” and when he attempted to
make contact by telephone, no-one would answer his calls.

Background [Ombudsman Note: The background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging the
Complaint with the Ombudsman].

Subsequent to his employment in Gibraltar and before relocating to the United Kingdom, the
Complainant had made enquiries at the Department in relation to the procedure for tax rebates.
The Complainant was advised to submit the Form. The Complainant did so via email on 22nd
July 2013.

Over the months that ensued no follow up information or updates were received by the
Complainant and no attempts were made by the Department to contact him. The Complainant
alleged that he made various calls to the Department but that on the rare occasion where he was
able to establish contact, his impression was that they had shown no concern for the
whereabouts of his money.

Frustrated with the delay in the processing of his application and with the alleged treatment
received, the Complainant lodged a complaint with the Office of the Ombudsman towards the
end of October 2013.

Investigation

After completing a preliminary investigation of the matter, the Ombudsman presented the
complaint to the Department on 9th December 2013 setting out the Complainant’s
dissatisfaction and requesting their comments.
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The Department promptly replied, confirming that the Form had been received by email on
22nd July 2013. However, they stated (and the Ombudsman did verify) that no forwarding
address had been supplied by the Complainant and that the email address provided on the Form
was illegible. They also informed the Ombudsman that they had attempted to reply to the email
provided, but that delivery had failed. The matter was therefore left on hold pending
communication by the Complainant.

No-one at the Department’s PAYE section recalled having spoken to the Complainant on the
phone. The Department did inform the Ombudsman that the assessment had already been
processed and that as soon as they received confirmation that the assessment could be sent to the
Complainants new United Kingdom address, it would be issued. The Ombudsman replied
shortly afterwards confirming the Complainants new address. This was followed up by a chaser
email some days later requesting confirmation that the assessment had, as a result, been posted.
An email in reply stated that it had been sent by post on the 20th January 2014.

On 14th February, the Complainant emailed the Ombudsman stating that he had not received the
assessment. The Ombudsman suggested that he wait a further seven days and requested that the
Complainant revert to him if the assessment had not reached him within the proposed time
frame.

No further communication was received.

Follow up emails were sent to the Complainant in March, April and June 2014 requesting
confirmation of receipt. The Ombudsman assumed that matters had reached a satisfactory
conclusion since no replies were received from the Complainant confirming the position or
otherwise. The investigation therefore concluded at that stage as a result of the Complainant’s
lack of interest.

Conclusions

It was apparent to the Ombudsman that the processing of the Form submitted by the
Complainant in July 2013 had been delayed. However, the Ombudsman was mindful of the pre-
requisites for a final assessment to be processed by the Department. In the case of an individual
leaving the jurisdiction, it was mandatory to provide a forwarding address where the assessment
could be remitted to once it had been issued. Since the Complainant had not provided a postal
address or a legible e-mail address on the Form, the Ombudsman could not sustain the
complaint of delay.

In respect to the complaint of the inadequate or “appalling” treatment afforded to the
Complainant by the Department, the Ombudsman had not seen any  evidence of this as would
have ordinarily been provided by complainants. Additionally, since the Department did not have
any recollection or record of staff dealings with the Complainant via telephone, the Ombudsman
also found that it would have been inappropriate and unjust to have sustained this part of the
complaint.

Classification: Not Sustained
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Case Not Sustained

CS/1076

Complaint against the Income Tax Office (“ITO”) for changing the Complainant’s tax
code without verifying the changes with him, resulting in PAYE overpayments

Complaint

The Complainant was aggrieved because the ITO had changed his tax code without verifying
the changes with him, resulting in PAYE overpayments.

Background [Ombudsman Note: The background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging the
Complaint with the Ombudsman].

The Complainant explained that the ITO had changed his tax code without verifying the
changes with him, resulting in PAYE overpayments.

He only realised the issue when in July 2014 he received an amended tax code which reflected
the removal of a tax allowance which had expired and he identified that the mortgage interest
allowance which he was entitled to had not been included (the Complainant explained that
around January 2014 his salary had increased so he did not notice a decrease in income after
the removal of the allowance). The Complainant contacted the ITO for them to rectify the
matter and reimburse PAYE overpayments which he had made since the removal of the
mortgage interest allowance.

The ITO’s response stated that the Complainant’s last tax return on record was for the year
2012/13, submitted in December 2012, which included a mortgage interest letter from the bank
for the year 2011/2012.  The ITO explained that in that tax return, the Complainant had crossed
off the section relating to mortgage allowances as ‘not applicable’.  In view that no further
information or tax returns were submitted by January 2014, the ITO explained that when the
Complainant’s file was reviewed, the decision was taken to remove the mortgage interest
allowance from the tax code.  A new tax code was issued and sent to the Complainant’s
employer and according to the ITO, a physical copy should have been given to the
Complainant.  The ITO stated that they did not receive any notification from the Complainant
as to any discrepancy with the change after sending out the tax code. [Ombudsman Note: A
note at the foot of the tax code states: ‘Please check that the details on this certificate are
correct.  Any change in your personal circumstances should be notified immediately to this
office’ thereby giving the opportunity to the recipient of correcting erroneous information the
ITO may hold ].
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The ITO explained that in July 2014 the annual tax code was issued and on that occasion the
home purchase allowance which had expired was also removed, thereby further reducing the
Complainant’s allowances.  It was shortly after that the Complainant contacted the ITO who
requested that he provide information on the mortgage including mortgage interest letters.
According to the ITO, once the documentation was submitted the tax code was updated to
reflect the mortgage interest allowance.

In relation to the reimbursement, the ITO informed the Complainant that they were unable to
refund at that moment in time.  They were in the process of issuing all assessments for the
period 2009/10 and 2010/11 and would then aim to release all 2011/12 and 2012/13
assessments.

The Complainant felt that the ITO had acted wrongly in changing his tax code without having
consulted him first and should reimburse him immediately.  He stated that:

(i) The ITO had a letter on record stating that he had a 25 year mortgage;

(ii) He would not have crossed out the mortgage allowances section in the 2012/13 tax
return;

(iii) He did not receive a new tax code in January 2014;

(iv) He had submitted his 2013/14 tax return;

(v) On an annual basis, upon receipt of the mortgage interest letter from the bank he
forwarded this to the ITO by fax and could prove it;

(vi) He believed there was maladministration in this case and he should not be made to wait
for a refund.

The Complainant lodged his Complaint with the Ombudsman.

Investigation

The Ombudsman wrote to the ITO requesting a copy of the pertinent mortgage allowances
section in the 2012/13 tax return (the Ombudsman had asked the Complainant for a copy of this
return but he had not kept a copy of it) which when received was as the ITO had stated; i.e. the
page was crossed and n/a (not applicable) written; other than that there was no other information
on that page even though the employment insurance section was also on that page and should
have been duly completed.  The Ombudsman enquired from the Complainant (on the
assumption that he had not crossed out the page) the reason why he had not completed the
mortgage section in the tax return.  The Complainant’s reply was that he was not too sure on
how to complete it and assumed that submitting the letter from the bank would have sufficed.
The Ombudsman was not satisfied by this response as in the copy of the annual tax return
(provided by the Complainant) for the year 2009/10 the Complainant had completed most of the
section, albeit in the interest payable box stated ‘as per attached letter’ instead of having written
in the amount.

CASE REPORTS

Page 77



The Ombudsman requested details from the ITO about the remittal in January 2014 of the
amended tax code to the Complainant and was informed that this had been mailed to the
Complainant’s home address.

Regarding reimbursing the Complainant for the PAYE overpayments, the ITO reiterated, as
explained to the Complainant, that they were in the process of issuing assessments for the
period 2009/10 and 2010/11 and would be unable to refund the Complainant until they
reviewed his 2013/14 tax assessments.  In order to do so they would have to prioritise the
Complainant’s assessments for the years 2011/12, 2012/13 and 2013/14, as no refund could be
given without first verifying that no monies were owed in the preceding years.  Under the
circumstances of the case, the ITO did not consider that the Complainant’s case warranted this
action.

The ITO stated that there were no faxed mortgage interest letters in the Complainant’s records
and so the Ombudsman turned to the Complainant for proof of having faxed these.  The
Complainant stated that unfortunately he had not printed the sent receipt at the time of faxing
the letters to the ITO and his fax machine only stored receipts in memory for two weeks.

Regarding the ITO not having received the Complainant’s 2013/14 tax return, the Complainant
stated that he had put this into the ITO’s collection box but the ITO stated that they had not
received this.

Conclusions

As a result of not having received the Complainant’s tax return by January 2014, the ITO
removed the Complainant’s mortgage interest allowance based on the 2012/13 tax return in
which the mortgage section had been crossed and marked as ‘n/a’, and issued the pertinent
amended tax code which the Complainant states he did not receive.  The Complainant claimed
he did not become aware of this reduction in allowances until July 2014 when the annual code
was issued and his allowances were further reduced, at which time he raised the issue with the
ITO.

The Ombudsman considered what would have happened if the Complainant had duly
completed the mortgage section in the 2012/13 tax return rather than marking it as ‘n/a’; should
the ITO still have removed the mortgage interest allowance in January 2014?  The answer is
yes.  The annual tax returns are due by November 30th and on the basis that it is via these
returns that employees claim for allowances, the ITO were within their rights to remove that
and all allowances from the Complainant because they did not have his tax return.  Basing
themselves on the last return, the ITO only removed the mortgage interest allowance (in
relation to the employment insurance, these are mandatory payments and paid monthly to the
ITO’s Contributions Section).  The ITO appeared to follow procedure in having mailed the
amended tax code to the Complainant but this failed to reach him.  Notwithstanding, the end
result was that the Complainant remained unaware that the mortgage interest allowance had
been removed
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A further indication that would have alerted the Complainant would have been a reduction in
salary resulting from the PAYE having increased but according to the Complainant the removal
of the mortgage interest allowance coincided with a pay increase which compensated for the
shortfall, so that alert also failed.

Regarding the Complainant’s statement that the ITO had a letter stating that he had a 25 year
mortgage, the Ombudsman finds that this argument is not sustainable. Despite the original
intention of having a mortgage for 25 years, circumstances change and is one of the reasons why
mortgage interest letters (along with proof substantiating any claims for tax allowances) and tax
returns, are required to be submitted on an annual basis.  Persons are asked to file their annual
tax returns and to ensure that ‘...to the best of my knowledge and belief the particulars given on
this form are correct and complete’ [declaration at the end of the tax return form which persons
sign and date].

Regarding the ITO not being in a position to reimburse the Complainant at this moment in time,
the Ombudsman concludes that there is no maladministration in this issue as the law allows for
assessments to be raised by the Commissioner within six years of returns being made by
individuals.  Section 34 (1) the Income Tax Act 2010 empowers the Commissioner as follows:

“… the Commissioner may within the year of assessment or end of accounting
period or within six years after the expiration thereof, assess such person at
Such amount or additional amount as according to his judgment ought to
have been charged…”.

The Ombudsman does not find maladministration in the manner in which the ITO handled this
case.

Irrespective of the above, had the Ombudsman found maladministration causing an injustice he
would have recommended that the ITO reimburse the Complainant without further delay.

Classification

Not Sustained
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Case Sustained

CS/1048

Complaint against the Department of Social Security (“DSS”) in relation to delay by DSS
in processing the Complainant’s application for disability benefit

Complaint

The Complainant complained that he had applied for disability benefit on the 14th May 2013
and that after a period of nine months, he had still not received a reply from the DSS as to
whether his application had been successful or not.

Background [Ombudsman Note: the background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging the
Complaint with the Ombudsman].

The Complainant explained that he had suffered from polio since he was an infant but that he
had managed to secure employment throughout his adult life. After opting for an “early exit
package” from his previous employer in 2011, the Complainant found himself in a situation
where due to his “disability” and the physical restraints associated with it, he was unable to
secure suitable employment. He made an application for disability benefit in May 2013 and by
February 2014, had still not received a decision from DSS as to whether his application had
been accepted or otherwise. The Complainant had sent the DSS emails requesting information
on his application. He was advised in reply that his application was “still receiving attention”.

Frustrated with the state of affairs, the Complainant lodged his complaint with the Office of the
Ombudsman on the 17th February 2014.

Investigation

The Ombudsman presented the Complaint to DSS by way of letter on 21st February 2014. A
reply was received on 26th February. In their reply, DSS stated that the Complainant’s
application had, together with others, been referred to HM Government of Gibraltar for a
decision to be taken. It was explained that some applications had been processed and decided
upon by Government, while consideration on the remaining applications for disability benefit
(the Complainant’s amongst them), had been delayed due to other pressing issues.

DSS’s letter did state however, that the Complainant’s application had been reviewed on the
24th February 2014 and that it had not been approved. The Ombudsman was also informed that
the decision not to award the benefit had been communicated to the Complainant by DSS in
writing on 25th February 2014, coincidentally four days after the Ombudsman wrote to the
DSS.
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The letter also made reference to the fact that the Complainant used to work as a labourer in the
Buildings and Works Department (now the Housing Works Agency) and that in 2011, he
voluntarily accepted early retirement under a Government of Gibraltar early exit scheme. DSS
explained how, under the scheme, the Complainant received three years tax free emoluments in
one lump sum. In determining the Complainant’s eligibility for a disability allowance,
Government had, according to DSS, taken into account that the Complainant would “still have
been in employment, undertaking physical work, if he had not chosen to retire early under the
exit scheme”.

A copy of the letter sent to the Complainant communicating that his application had not been
granted was made available to the Ombudsman. The letter issued simply stated that the
application had not been successful. No reasons were given for the circumstances that had given
rise to the outcome.

As a consequence of this and for the sake of completeness of his investigation, the Ombudsman
again wrote to DSS seeking information as to whether the decision (which had not been reached
until almost one year after the application had been lodged), had been reached based upon
medical opinion or alternatively, upon the sole fact that the Complainant had opted for early
retirement under the exit scheme.

A prompt reply followed stating that the decision on the application had been taken, based upon
both the Complainant’s medical condition (upon review of his medical records) and in the
knowledge that he had opted for the early exit scheme which had become available in 2011 and
which the Complainant chose to accept. The medical records which DSS referred to, were stated
by DSS as being a medical report (which the Ombudsman had seen), made by the then
occupational doctor dated February 2007. The report stated that if the Complainant underwent
some physical rectifications in the area most affecting his movement, there was no reason why
he could not continue in employment that did not involve heavy manual lifting.

The Complainant “appealed” against the decision not to award him disability benefit. He
allegedly enclosed a medical letter on his condition dated June 2014 which appeared not to have
been received by the DSS. DSS wrote to the Complainant in reply, stating that his application
had been reconsidered but disallowed. Mention was also made in the letter that the disability
allowance applied for was non-statutory based and discretionary, under the current social
assistance arrangements.

Conclusions

The Ombudsman (while not making attempts to alter the decision making process or even more
so, opine on Government policy), was of the firm view that the DSS failed the Complainant
from an administrative perspective, in various stages throughout the Complainant’s long wait
for a decision on his application to be reached.

The Ombudsman had difficulty in accepting the fact that the decision on the application was
taken based upon a medical report dating from 2007. It appeared that no consideration had been
given to the possibility of a change in the Complainant’s physical condition in the time period
that elapsed (seven years).
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For the DSS to have relied on that report and not have requested an updated medical
examination/report upon which Government could have based its decision, was in the
Ombudsman’s view, not tantamount to good administrative practice in any form.

Additionally, the statement (as contained in DSS’s letter to the Ombudsman dated 25th March
2014), that had the Complainant not accepted the early exit scheme… “[the Complainant]
could have continued in employment or at the very least, in some form of sheltered
employment,” was viewed by the Ombudsman as an assumption made without having even
considered the possibility of any potential change in the Complainant’s circumstances which
may have materialised between 2011 (the date upon which he accepted the offer of the early
exit scheme) and 2013 (the date when the application for the disability benefit was made).

Finally, DSS’s letters to the Complainant dated 25th February and 13th June 2014, which
communicated that the application had been disallowed, did so without providing any reason,
explanation or justification for the decision. Although the Ombudsman accepted that decisions
made are not pursuant to any legislative act and that they are wholly discretionary, he was also
of the view that applicants should not only be entitled to receive a decision within a reasonable
time, but that reasons should be given (albeit brief), substantiating the outcome of the
application process, especially when applications are rejected.

The Ombudsman also saw fit to comment that in circumstances where schemes are
discretionary, the discretion vested in an authority should be applied in a proportionate manner
and is certainly not a blank cheque on that authority to act outside the parameters of the
scheme.

Recommendations

This complaint related to a delay of a period of almost one year experienced by the
Complainant on a decision for disability benefit, which had been submitted to the offices of the
DSS in May 2013. The decision disallowing the application was made on 24th February 2014
and communicated to the Complainant in writing the following day. The Ombudsman
recommended that:

1. Decisions over applications for discretionary disability benefit should be made and
subsequently communicated within a reasonable time period. (A three month period
from the date of the application to the communication of the decision would according
to the Ombudsman be a reasonable time frame)

2. The letter communicating the decision should include a brief explanation of reasons for
the decision (particularly in cases where applications are not granted, since there is no
right of appeal).

Update

Following this investigation, the Ombudsman was informed that DSS had been tasked with the
setting-up of a panel comprised of different professionals to assist the Director (DSS) in the
assessment and approval or otherwise of applications for disability benefit.
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Case Sustained

CS/1074 & CS/1072

Complaints against the Department of Social Security (“DSS”) over the delay in dealing
with the Complainants’ applications for disability allowance. The Second Complainant
was further aggrieved because his application had been disallowed and no reasons were
given for the decision taken.

Complaint

The First Complainant complained that she applied for disability allowance in respect of her
infant son in January 2014 and to the date of filing her complaint with the Ombudsman, she had
still not received a reply from DSS. The First Complainant subsequently wrote a letter of
complaint to DSS requesting an update on her application, but she had not received a reply to
that either.

The Second Complainant made an application for disability allowance in December 2013. After
having endured a waiting time of eight months, he was dissatisfied with the fact that his
application had been “disallowed” and that no reasons had been given for the decision reached.

Background [Ombudsman Note: the background is mainly based on the version of events
provided by the Complainant, including supporting documentation, at the time of lodging
the Complaint with the Ombudsman].

The First Complainant

The First Complainant complained that she applied for disability allowance for her one year old
disabled son in January 2014 and that to the date of filing her complaint with the Ombudsman
some eight months later, she had still not received a reply to the application from DSS.
Additionally, she complained that she wrote to the DSS on the 12th June 2014 explaining her
position and requesting an update and that she hadn’t received an acknowledgement or reply to
her letter.

The First Complainant’s son was born with a rare condition which consisted of complex feeding
difficulties (PEG dependant) and he could not tolerate oral intake of food or drink. He also
suffered from a paternally inherited microdeletion.

The First Complainant and her husband were not in employment as they were full time carers
for their son who required 24 hour attention and supervision. The First Complainant stated that
her son cried constantly because he was in pain, and required feeding every two hours. As a side
effect of his rare condition, the child also projectile vomited on a regular basis.

The First Complainant who also had two young daughters was of the firm view, given the
circumstances of her case, that her son was entitled to a disability allowance. The family were
desperate for financial assistance as the child’s continuous medical needs and frequent medical
appointments in the United Kingdom were causing the family both emotional and financial
hardship.
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The Second Complainant

The Second Complainant complained that he had applied for disability allowance in December
2013, and after a waiting time of eight months he was informed verbally and subsequently in
writing that his application had been “disallowed”. No reasons were given for the decision.

The Second Complainant had suffered a spinal injury when he was young and as a result had
always suffered from weakness in his legs and arms. His condition had deteriorated
considerably with age more particularly so of late, since he was in his fifties. His medical
practitioner had completed and signed the disability form attesting to his medical condition.

After the decision to disallow the application had been communicated to the Second
Complainant by the DSS, he requested a meeting with them. He was attended to by two DSS
employees. He was not content or satisfied by simply having been told that his application had
been “disallowed”. According to the Second Complainant, when, at the meeting he pressed for
a substantive reason for the decision reached, he was verbally informed that the Minister had
not signed his disability application. The Complainant was not at all happy with this. He stated
that he had always been vocal in his political views but he never thought that this would be
used against him. The Second Complainant was of the view that this approach constituted
malpractice and he wanted the Ombudsman to investigate.

Investigation

The Ombudsman presented letters of complaint relating to the First and Second Complainant’s
matters on the 13th and 19th August 2014 respectively, setting out the complaints individually
and requesting DSS’s comments. Although the Ombudsman investigated both complaints
separately, given their nature and the similarities between them he decided to report on them
jointly.

The First Complainant

DSS replied to the Ombudsman by email on 22nd August 2014. They stated that although the
First Complainant had informed the Ombudsman that she had applied for disability allowance
in January 2014, the First Complainant must have, according to DSS, made an error because
her application form was in fact dated 25th March 2014. It had also been received by DSS on
that date. (A scanned copy of the dated application form also showing the date stamp as to
when it was received was provided to the Ombudsman for his review). The Ombudsman was
able to verify that DSS was correct in its assertion.

The substantive content of the reply also confirmed receipt of the First Complainant’s letter
dated 12th June 2014 where she had enquired, two and a half months after having submitted
her application, why her application was taking so long to be processed. DSS stated that
regrettably they had not acknowledged or replied to her as promptly as would have been
desirable because unfortunately, the letter was misplaced along with other documents.
Nonetheless, DSS further stated that they had already written to her (on 21st June)
acknowledging her correspondence (copy letter seen by Ombudsman).
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Although the Ombudsman was aware of the procedure involved in the processing of
applications for disability benefit (which was a discretionary scheme not governed by statute),
he took note of DSS’s explanation that all decisions were taken by the Government of Gibraltar.
DSS therefore, had to wait for a Government decision on the applications received after which,
they would communicate the finding to the applicant directly. It was stated that the decision
making process could sometimes take many months which as expected, “exasperates the
affected applicants who cannot understand the long delays in obtaining a reply to their
application”.

Shortly after receiving this reply, the Ombudsman again wrote to the DSS requesting an
indication as to when the First Complainant could reasonably expect a decision on her
application. A prompt reply was received from DSS stating that unfortunately there was no set
time by which disability allowance applications were processed. The Ombudsman was informed
that some applications take a few days, other a few weeks, the majority take a number of months
and on occasions, over a year. It all depended on the time taken by Government to review a
specific application and reach a decision.

The Second Complainant

DSS replied to the Ombudsman’s letter presenting the complaint on 26th August 2014.

The letter set out that the Second Complainant was in fact 52 years old and that he was in
receipt of a disablement pension amounting to £191.84 per month as a result of an injury he
sustained whilst in employment. He also benefited from an occupational pension of £1039.33
per month, as a result of his previous employment within Government.

In relation to the meeting requested by the Second Complainant and granted to him by DSS on
22nd July 2014, it was explained to the Ombudsman that the gentleman in question was in fact
informed at that meeting that the grant of  disability allowance payments was discretionary and
that Government had disallowed his application. DSS’s reply to the Ombudsman was very clear
in their rebuttal of the Second Complainant’s claim that he had been allegedly informed that
“the Minister did not want to sign his disability allowance application.” This, DSS stated, was
factually incorrect. What had transpired according to them was that upon having been informed
that the application had been disallowed, the Second Complainant was unhappy with the
decision reached and “vented his anger” at Government. Although the DSS’s and Second
Complainants versions of what was said at the meeting differed considerably, it was the
Ombudsman’s role to opine on the administrative shortcomings (if any) on the nature of the
complaint received, ie, the delay encountered by the Second Complainant and whether the
means of communicating the decision and the lack of explanation behind it, constituted
maladministration.

Conclusions

The Ombudsman was fully aware of the fact that the delays encountered in the processing of
applications and the decisions reached on them were not made by the DSS per se, and that
applications for discretionary disability benefit were processed, reviewed and decided upon by
Government, and not by the civil service or the DSS at administrative level.
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Nonetheless, the fact remained that application forms were collected by applicants at the
offices of the DSS, that applicants had no alternative but to submit their completed applications
for disability benefit at the DSS and, that the decisions on specific applications were
communicated to the interested parties by the DSS, although the decision had been taken by
Government and not the civil service (as stated above).

In relation to the First Complainant, the Ombudsman accepted that the application was made
by her in respect of her son in March and not January 2014. Despite this, and having
considered DSS’s explanations on the decision making process together with their apology for
not having replied to her 12th  June 2014 letter earlier, the Ombudsman was of the view that
the letter should have been replied to within a shorter period of time. Additionally, given the
severity of the medical circumstances affecting the First Complainant’s child, the application
should have been considered and decided upon as soon as would have been reasonably
practicable. To the Ombudsman’s knowledge, the First Complainant was still awaiting to hear
from DSS with a decision at the time that this report was being drafted.

As far as the Second Complainant was concerned, although the Ombudsman could not and
would not in any event wish to opine on the merits leading to the decision to “disallow” the
application, he was of the view that in pursuance of good administrative practice, applicants
should be entitled to receive a decision within a reasonable time frame and with reasons
explaining the decision, particularly when applications were not granted or disallowed. This
would enable applicants to understand the decision making process especially as, being a
discretionary scheme, rights of appeal were not enjoyed.

Classification

These complaints related to delays by DSS in processing applications for disability benefit in
respect of the First and Second Complainants, and dissatisfaction on the lack of explanation for
the rejection of the Second Complainant’s application.

In respect of delay in processing the First Complainants application and non- reply to her letter
- Sustained

In respect to delay in processing the Second Complainants application and in not providing any
explanation or substance to the non-grant of the application- Sustained

Update

Following this investigation, the Ombudsman was informed that DSS had been tasked with the
setting-up of a panel comprised of different professionals to assist the Director (DSS) in the
assessment and approval or otherwise of applications for disability benefit.
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Annual Report 2013

CS/1008

Complaint against the Gibraltar Port Authority (“GPA”)
due to the fact that the Port Authority stated that a berth
was required as a pre-requisite for the registration of the

Complainant’s inflatable vessel
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The Hon Neil Costa
Minister for Business and Enterprise
Suite 735 Europort
Gibraltar 6th May 2015

Dear Minister

RE: Update on Report Case Number 1008 against the Gibraltar Port Authority

We refer to the recent communication by your Ministry to the Office of the Ombudsman querying the fact
that the published version of the above cited report failed to include a previously agreed update to the
recommendations contained therein.

We have reviewed the file and can indeed confirm that the update was not included in the published report,
for which we apologise.

The update in question states: “The Gibraltar Port Authority (GPA) confirmed that it was Government
policy that there should not be wholesale registration of small vessels such as that belonging to the
Complainant. However, in the circumstances and given that the Complainant had previously owned a small
vessel which was duly registered, the right to register would exceptionally be transferred by the Captain of
the Port to the Complainant, and the Complainant would be allowed to register the new vessel.

In relation to the Ombudsman’s second recommendation, the Captain of the Port was pleased to note that
HM Government of Gibraltar was currently undertaking a review of the legal and regulatory framework
addressed in the Ombudsman’s report.”

The Ombudsman confirms that the full report (including the update) will be published in the Annexe to the
2014 Ombudsman’s Annual Report, as will a copy of this letter.

Once again, apologies for the non-inclusion.

With kind regards,

Yours sincerely

Nicholas P Caetano
Senior Investigating Officer/Legal Adviser
For the Ombudsman

*Note: Digital copy also available on website: http://www.ombudsman.org.gi/investigations-1/report-on-case-no-1008

Office of the Ombudsman
No.10 Governor’s Lane
Gibraltar

Tel:   (350) 20046001
Fax:  (350) 20046002
Email : ombudsman@gibraltar.gi

Website : www.ombudsman.org.gi

Our Ref –NPC/B479
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Case Sustained

CS//1008

Complaint against the Gibraltar Port Authority (“GPA”) due to the fact that the Port
Authority stated that a berth was required as a pre-requisite for the registration of the
Complainant’s inflatable vessel

The Complaint

The Complainant complained that he was unable to register his three metre inflatable boat (“the
boat”) because the GPA stated that a berth was required for its registration.

Background

The Complainant had been the owner of an inflatable boat which he imported into Gibraltar in
the year 2000, under the Imports and Exports (Control) Regulations, and which was
subsequently registered under the relevant legislation and a Red Book issued.

In October 2012, the Complainant bought a new inflatable boat [this was in order to replace his
old boat] but when stopped at the land frontier on a routine search, was unable to provide the
relevant documentation for it. An import licence was granted by H.M.Customs (“HMC”) and
the Complainant was advised to contact the GPA for its registration. Further to communication
between HMC and GPA, the boat was impounded because the Complainant did not have a berth
for it.

The Complainant had intended to keep the boat in his garage. The Complainant stated that the
law did not say that a berth was required in order to register the boat. He believed that the
imposition of this pre-requisite was as a result of an informal arrangement between the Royal
Gibraltar Police (“RGP”) and the GPA dating from 2008. This he found to be unfair and wrong.

On the 20th November 2012 the Complainant wrote to the Captain of the Port explaining his
predicament and requesting his comments. The Complainant received a reply confirming that
the decision not to register boats unless they had an allocated berth dated from 2008. An
informal agreement (“the Agreement”) had been reached between the then Acting Captain of the
Port and the Acting Commissioner of Police, in an attempt to restrict the illegal tobacco
smuggling trade. Therefore, the Complainant would not be allowed to register the boat if he did
not have a berth for it.

As a result, the Complainant filed his complaint with the Ombudsman.

Investigation

The Ombudsman presented the Complaint to the GPA on the 4th February 2013 setting out the
Complainant’s grievance and asking for their comments. The Ombudsman also sought guidance
from GPA on the legislation or rules relating to the registration of vessels which were of a
similar type to that of the Complainant.
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A prompt reply was received on the 5th February 2013 for which the Ombudsman was grateful.
The letter explained the history leading to the Complainant’s complaint.

The letter stated that in October 2012 H.M.Customs (“HMC”) stopped the Complainant at the land
frontier, conducted a routine search of his vehicle and found the boat therein. When the Customs
Officer requested the import licence for it, the Complainant was unable to produce the
documentation. GPA stated that the Agreement (which appears to be applied by the RGP, GPA and
HMC) provides that “no person will be granted an import licence for a vessel unless the individual
is capable of demonstrating that the GPA has confirmed in writing that the individual has a birth.”
The Complainant, not being the holder of a berth for the boat, was unable to demonstrate that
requirement.

The letter went on to state that “ on closer inspection by HMC it was noted that the craft being
imported was not the original purchased as the documentation for the new vessel did not match
that of the original information on the red book licence (granted to [the Complainant] in 2000). It
was at this point that HMC informed the GPA. HMC decided that they would grant an import
licence if the GPA could confirm that the owner had a berth. This could not be confirmed as [the
Complainant] was intending to store the craft in a garage.”

GPA also confirmed to the Ombudsman that the Agreement “which was enacted in 2008” was put
in place as a solution for the purpose of controlling illegal activities (smuggling).

In conclusion to the factual background, the letter finalised by stating that the Complainant had
been the owner of an inflatable craft prior to the Agreement being put in place and he had been
able to register it. However, according to GPA, the Complainant had “forfeited his licence when he
decided to purchase a new craft without prior consultation”.
As a result of the content of GPA’s letter, the Ombudsman replied to them seeking that they direct
him to the relevant legislation under the laws of Gibraltar which prohibited the registration of
inflatable vessels in the absence of a berthing facility, and also requested a copy of the Agreement
“enacted in 2008.” The Ombudsman was subsequently invited to a meeting at GPA Headquarters
to discuss the issues.

The meeting proved to be beneficial to all the parties concerned. It was admitted by GPA that there
was a lacunae in the law in relation to the issue being the subject of this complaint. They stated that
they would assist the Ombudsman in any manner they could and that they would welcome the
Ombudsman’s report. The Deputy Captain of the Port explained that the GPA operates under the
Port Act and Port Rules 1960 and that vessels can be registered by the Captain of the Port if there
is an accompanying berth.(The Ombudsman has reviewed the legislation and there is no evidence
to support this). It was also stated that there was a verbal agreement made between the GPA and
the RGP (at the latter’s request) in 2008, which established that owners are disallowed from storing
or keeping inflatable vessels within private property. For these vessels to be registered, they must
be berthed. However, this pre-condition is not expressly stipulated under any written agreement,
act or regulation. At the meeting, GPA also stated that there was a discretion on the Captain of the
Port to issue a licence. The positive exercise of this discretion would consequently enable a vessel
to be registered. The Ombudsman asked whether he could be referred to the legislation addressing
this.
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Subsequent to the meeting, the GPA wrote to the Ombudsman agreeing with his comments
(which had been made at the meeting), that “the law is not specific [in] regard to the issue
appertaining to this [complaint].” The Ombudsman was directed to the “Small Vessels (Mooring
Control) Rules, 1990. Section 4 which makes references to the granting of permits. It states:

4(1) “The Captain of the Port may, in his absolute discretion, grant the owner of a small vessel
or to an individual intending to purchase a small vessel a permit to moor the vessel within a
designated area.”

4(4)”The permit granted under this rule shall be valid in relation to the small vessel to which it
is expressed to relate”

The rationale applied by the GPA, in relation to the discretion afforded to the Captain of the Port
by the legislation, was that since “the key words were designated area, the house/garage of the
Complainant could not be interpreted as being a designated area.” The Ombudsman disagreed
with this interpretation.

Conclusions

The Agreement

The Agreement which, according to GPA was enacted in 2008, is contained within a letter
between the RGP and GPA as referred to above. It stated that “no person will be granted an
import licence for a vessel unless the individual is capable of demonstrating that the GPA has
confirmed in writing that the individual has a berth.”

The Ombudsman is well aware of the issues surrounding the illegal tobacco smuggling trade and
appreciates that the Agreement was reached in an attempt to control the same. However, it
appears to have been reached on an informal basis since (contrary to that stated by the GPA) it
has not been enacted in law and there is no document available for inspection, reflecting the
Agreements’ terms. Due to this, the Ombudsman’s view is that unless the Agreement is
incorporated into Gibraltar law, any action taken by RGP, HMC, GPA or indeed any other
public body in pursuance of the Agreement, would be ultra vires. The public entity seeking to
enforce it would be acting beyond the powers granted to it by statute.

The Captain of the Port’s Discretion

In regard to section 4 of the “Small Vessels (Moorings Controls) Rules 1990, the Ombudsman
disagreed with the interpretation applied by GPA to the Captain of the Port’s discretion. The law
provides that the discretion applies to granting “owner(s) of a small vessel or individuals
intending to purchase a small vessel, a permit to moor the vessel within a designated area.” For
the purposes of this complaint, the Complainant was not seeking to moor the boat but simply to
import it into Gibraltar, register it and store it within his property. There is no provision within
the legislation which obliges individuals to moor small vessels and no provision which states
that if a vessel is not moored, the owner cannot import it into Gibraltar and/or store it in any
location other than a berth.
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Since small vessels are not classed as “prohibited imports” and there is no obligation to moor them,
the Ombudsman was of the opinion that in not allowing the Complainant to register the boat after its
importation, the GRA/Captain of the Port was not acting in accordance with established procedures.

The Ombudsman formed this view based upon the following:

(a) The Complainant’s boat was classed as a “small vessel” (a three metre inflatable boat with an
outboard engine). The legal definition of “small vessel” as contained in Section 2 of the Small
Vessels (Moorings Controls Rules) 1990 is “ a fishing vessel, pleasure boat or sailing boat of
a length not exceeding 30 feet, but does not include a fast launch”

(b) Upon presentation of the boat’s documentation and import licence issued by HMC at the time
of import into the territory of Gibraltar, the Complainant was entitled as of right, to have his
boat subsequently registered.

(c) There was no specific legislation within the laws of Gibraltar setting out additional
requirements for the registration of small vessels.

(d) The Captain of the Port had an absolute discretion under Section 4, Small Vessels (Moorings
Controls Rules) 1990 to “grant the owner of a small vessel…..a permit to moor the vessel
within a designated area”. The definition of “designated area” within the Act is explicit and
does not include private property. The discretion does not apply to the registration of small
vessels.

(e) The Complainant was not seeking to moor the vessel within a “designated area”, but simply to
register it subsequent to its legal importation, as approved by HMC.

(f) In consequence, the Captain of the Port had no discretion to disallow the Complainant to
register his boat based on the fact that he did not have a berth for it.

(g) The requirements for the registration of the Complainants boat as a “small vessel” were duly
met by the Complainant and there was no specific legislation the Ombudsman reviewed
within the laws of Gibraltar, which imposed further conditions for the boat’s registration. The
Ombudsman reviewed the Port Act and Port Rules 1990. The Ombudsman noted that rule 81
(1) of the Port Rules provided for all vessels used within the Port to be registered, but that rule
did not lay down any specific conditions for registration, whether of small vessels or
otherwise.

Therefore, in not registering the Complainant’s boat pursuant to the Agreement, the Captain of the
Port/ GPA, was not acting within established procedures.

The Ombudsman is conscious of the problems that are from time to time encountered by the
authorities relating to smuggling activities. If small craft with small outboard engines are considered
to be instruments conducive to increased smuggling activities, then, without doubt, there is a need to
properly regulate the importation, registration and use of these small crafts. However, whilst
acknowledging that the GPA’s actions have been carried out following the recommendations of the
RGP and with Gibraltar’s best interests in mind, in a Parliamentary Democracy such actions cannot
be sanctioned and the rule of law must prevail.
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We therefore cannot have any authority or enforcement agency making and implementing their
own laws when they have not been called to do so by any Parliamentary enactment.

The Ombudsman would be making a copy of this report available to the Ministry for Justice in
order to make them aware of the predicament being faced by the GPA in their desire (as well as
that of the RGP) to regulate small vessels.

Classification

Sustained

Recommendations

1. That the GPA grant the Complainant the necessary documentation to register the boat.

2. That if the GPA and HMC intend to continue the current practice in pursuance of the
Agreement, the Government of Gibraltar enact legislation to enable these Departments to
act within their powers and the law.

Update

The GPA confirmed that it was Government policy that there should not be wholesale
registration of small vessels such as that belonging to the Complainant. However, in the
circumstances and given that the Complainant had previously owned a small vessel which was
duly registered, the right to register would exceptionally be transferred by the Captain of the
Port to the Complainant and the Complainant would be allowed to register the new vessel.

In relation to the Ombudsman’s second recommendation, the Captain of the Port was pleased to
note that HM Government of Gibraltar was currently undertaking a review of the legal and
regulatory framework addressed in the Ombudsman’s report.
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